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IT  may  not  be  improper  to  acquaint  tTic  publick 
with  my  reafons  for  dropping  the  plan  I  fet  out 
with,  in  Qiy  firft  volume,  of  ranging  the  cafes  under 
their  particular  heads  of  equity,  in  an  alphabetical 
jj^ries  :  in  the  firft  place,  the  benefit  refulting  from 
if  is  by  no  means  equivalent  to  the  immenfe  labour 
and  trouble  it  requires  to  reduce  them  to  fuch  an 
order ;  and  in  the  next  I  have  been  informed,  that 
fome  of  the  moft  eminent  pra6tifers  in  the  law 
have  exprcffed  their  difapprobation  of  it,  and  con- 
cur with  me,  in  thinking  it  did  by  no  means  an- 
fwer  my  intention,  confidering  the  length  of  time 
it  neceflarily  took  up  to  methodize  them  in  this 
manner. 

It  cannot  be  fuppofed  that  gentlemen  who  arc 
in  bufinefs  can  find  leifure  to  read  a  work  regularly 
through,  as  a  digcft  or  fyftem  of  equity,  and  there- 
fore, inftead  of  purfuing  this  fcheme,  I  have  taken 
care  to  make  a  very  large  and  copious  table  of  prin- 
cipal matters,  which  I  flatter  myfelf  will  efi^edtually 
fupply  the  place  of  it ;  and  that  each  cafe  will  be 
fo  fully  and  clearly  abftraded  in  this  table,  toge- 
ther with  the  points  that  may  arife  in  it,  that  it 
may  fafely  be  cited  from  thence,  if  the  perfon  who 
has  immediate  occafion  for  it,  fhould  not  have  time 
|o  read  it  at  large  in  the  body  of  the  work. 

The  cafes  in  my  fecond.and  third  volumes  fol- 
lowing in  a  fucceffion  of  time,  according  to  the  re- 
fpedive  years  in  which  they  were  heard,  have  en- 
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PREFACE. 

COUrlc  of  this  work  ;  but  I  hope  the  eminent  prac- 
titioners of  the  law  will  pleafc  to  remember,  what 
difficulties  they  had  to  encounter  at  their  firft  fet- 
ting  out  in  the  profeffion,  and  pardon  meforinfert- 
ing  thefe  cafes,  which  are  publiftied  merely  for  the 
edification  and  inftrudlion  of  ftudents  and  young 
counfel,  who,  for  want  of  a  guide  to  condud  them 
in  their  long  and  tedious  journey  through  Weji^ 
minjier-ball^  often  wander  out  of  the  way,  and  are 
fome  time,  at  leaft,  loft  and  bewildered  in  the  laby- 
rinths of  the  law,  before  they  are  able  to  get  into 
the  right  road. 

Where  a  cafe  is  very  long,  from  the  number  of 
particulars  it  confifts  of,  I  have  thought  it  more 
advifeable  to  give  the  abftraft  of  it  in  the  Table  of 
Principal  Matters,  rather  than  run  out  the  mar- 
ginal notes  to  an  immoderate  length,  efpccially  as 
they  muft  neceflarily  be  in  a  fmaller  character  than 
the  body  of  the  work,  and  ftrain  the  eyes  more  in 
reading  them. 

I  think  it  incumbent  on  me  to  take  notice,  why 
I  have  not  troubled  the  judges  with  an  application 
for  iiS\€\x  imprimatur :  they  could  not,  from  their 
fituation,  be  fuppofed  to  examine  the  manufcript 
with  any  accuracy  before  it  was  printed  ;  and  there- 
fore to  folicit  them  to  give  the  fandlion  of  their 
names  to  a  performance  with  which  they  were  en- 
tirely unacquainted,  in  my  opinion,  would  have 
been  paying  their  lordfliips  a  very  ill  compliment ; 
and  however  flattering  the  approbation  of  the  Great 
Men  of  the  Law,  who  now  fo  eminently  adorn  the 
courts  of  juftice,  might  be  to  the  author,  and  what- 
ever weight  and  authority  it  might  have  given  to 
this  work,  or  honour  it  might  have  refleded  upon 
it,  I  chofe  rather,  after  a  complete  and  candid  ex- 
amination of  thefe  reports,  they  fhould  either  rife 
or  fall  in  the  efteem  of  the  public,  according  to 
their  teal  and  intrinfic  merit  only. 
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PREFACE. 

I  take  the  liberty  of  mentioning,  for  the  fake 
df  thofe  gentlemen  whofe  pradice  lies  chiefly  in 
the  courts  of  common  law,  that  during  the  time 
Lord  Hardwicke  prefided  in  Chancery,  feveral  very 
material  points  of  law,  which  incidentally  arofc 
ip  fome  of  thefe  cafes,  were  determined  by  him 
\vith  the  utmoft  precifion,  and  in  a  very  mafterly 
manner. 

A  very  ingenious  friend  of  mine  having  furnifh- 
cd  me  with  Lord  Hardwicke  s  argument  in  Mid- 
dleton  and  Crofts^  when  he  delivered  the  opinion 
of  the  court  of  King's  Bench  in  that  cafe,  I  have 
added  it  at  the  end  of  this  volume  by  way  of  ap- 
pendix. ^ 

In  Sir  John  Stranger  Reports,  there  is  only  a 
fhort  fketch,  or  rather  the  outlines  of  his  Lord- 
fhip's  argument ;  and  as  I  have  been  enabled  to 
give  it  to  the  public  at  large^  flatter  myfelf  it  will 
fufficiently  plead  my  excufe  for  introducing  it 
here. 

No  tare  or  pains  have  been  wanting  to  make  this 
work  complete  ;  and  I  am  perfuaded,  from  the 
known  candour  and  humanity  of  the  profefl!brs  of 
the  law,  that  they  will  have  the  goodnefs  to  over- 
look any  failings  or  imperfedions. 


^as  aut  Incur'ta  fudity 


Jut  humana  parum  cavit  Natura, 

Before  I  conclude,  permit  me  to  add,  that  I  fl)all 
think  myfelf  peculiarly  happy,  if  I  have,  in  fome 
meafure,  at  leaft,  done  juftice  to  the  determina- 
tions of  the  Great  Man  whofe  name  is  prefixed  to 
this  work,  and  who,  whilft  he  lived,  was  an  or- 
nament of  the  prefent,  and  will  be  a  moft  illuflri- 
cus  pattern  to  all  fucceeding  ages. 
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Argued  and  Detennioed  in  the  Tims  of 

L^rd  Chancellor   Hardwicke. 

Between  the  Seals  ifter  Hikry  Term,  1736.    Anon'.       Cafe  u 


LORD  HARDWICKE  (aid,  that  a  bill,  tho'  depend-  a  biUi  . 
ing  in  Chancery  almoft  fix  years,  was  not  allowed  to  be  J^^^^jf^* 
fvdi  a  demand,  as  to  take  a  debt  out  of  the  ftatute  of  mt'to  uke  m 
limiutkms ;  and  Sir  yiffipb  Jikyttj'm  a  cafe  before  him  at  the^«**^  ^^f  *** 
Rolls,  declared  himfclf  to  be  of  the  fame  opinion.  *•'"**  ^  *"*^ 


tu>at« 


W 


Summr  t.  Thorpe.  Cafe  a, 

HERE  a  bill  is  brought  for  a  general  account,  and  Where  there  km 

the  defendant  fcts  forth  a  ftated  one,  the  plaintiff  muft  ?*"*  **^  •  **^. 

I,  butpayonlychecoftsoftheday.  b^o^h^r'/ 

grneral  one,  the 
,  .  plaintiff  muft  amead* 

There  is  no  rule  more  ftridly  adheced  to  in  this  court,  than, 
that  when  the  defendant  fets  forth  a  ftaud  account,  he  fhatl 
not  be  obliged  to  go  on  upon  a  general  one,  becaufe  M<:ty  of- 
ten a  ftaied  sceount  would  unravel  a  perplexed  afF^iir,  which 
ou^  ochcrwiic  remain  in  the  dark,  if  left  to  a  general  one. 
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ft  CASES  Ai^rudK  ani  Determined 

Cafe  3,  Ex  parte  Root. 

Tke power  «f  X  ORD  HttrJwkkt  faid,  the  power  of  the  court  of  CHafi- 
jofti«8°*!rf  ^e,  jLJ  <^^^y>  *^  *^  juftices  of  the  peace,  extends  only  to  the  put- 
ts coafimd  mere-  ting  them  ia  commi/fion  ;  but  after  they  are  once  in  the  com- 
ly  to  the  (witiag  mjigon  of  the  peace,  this  court  has  no  right  to  puni(h  them 
itjm! mi^caanot  ^^  ^"y  <nale-behaviour ;  the  ohly  redrefs  is  to  move  the  court 
pvntfii  tiirm  for  of  King's  Bench  for  an  infohnation,  and  afterwards  the  com- 
"wA*^^"*^*  phinants  may  apply  to  this  court,  to  turn  them  out  of  the 
^nce<^the       commiiHon  i  and  his  lordlhip  therefore  difmifled  the  petition. 

King's  ficjidi  .       •  , 

Cafe4«  JfionymcMSy  Pq/krTetca^  ij27»        % 

.:..'■'  1. 

An  or<ier  for  a  T  O  R  D  Hardw'uke  faid,  whefc  there  has  been  an  order  that 
^^io^flitefy,  JL/  *  ^^^^^  Ihould  ftand  over  indefinitely;  it  docs  not  imply 
imfiies  not  'tis'  ihat  clie  caiife  ts  ptit  off  o«ly  to  the  next  teroi, 

pat  off  CO  tke 

ficsttefin* 

.1    ...    *  ...  .:■  ■'.■ 

Cafe  5«  Davy  V.  Barker* 

t\\\i^\tf^^a^  rpiHIS  court  will  not  allow  a  purchafer  to  oblige  a  morC- 
tisiied,  m  act  X  g^g^^  i"  pofTciSon  to  quit  the  eftate  to  the  purchafer^ 
l^t^effioT'*  *'^^^*  ^^  ^^^^  ^^^  P*y  ^^^  principal,  intereft  and  cofis- 

Cafe  6,  Cocky.  Martyn. 

ON  the  i6th  of  September^  U^S'  John  Martyn  made  his 
will,  in  which  he  fays,  **  igive  all  my  Soutb-fea  bondi, 
**  ef^.  in  truft,  that  my  executrix  fhall  pay  unto  my  fon^^jf 
«*  Martyn^  the  fum  of  fifty  pounds  per  annum."  And  tbwi 
gives  a  legacy  of  100/.  to  a  niece,  and  feveral  other  pecuniary 
legacies,  all  which  I  direct  to  be  paid  within  fix  months  after 
my  wife  fhali  have  made  a  final  end  of  an  affair  depending 
with  relation  to  a  particular  eftate ;  and  gives  all  the  refidue 
of  his  eftate  to  his  wife,  and  makes  her  fole  executrix. 

The  queftion  upon  this  will  is.  Whether  thefe  are  fpeci- 
fiek  6r  genera!  legacies  ?  Mr,  Attorney  general,  counfel  fof 
ttie  executrix,  argued,  that  if  there  is  a  fufficient  fund,  the 
legatees  are  intltlcd  to  payment,  and  if  not  fufficient,  fo  far 
as  it  goes  ;  for  if  a  particular  fund  falls  (hort,  a  fpecifick 
legatee  muft  abate  in  proportion  with  ether  legatees,  and  not 
be  r«imburfed  out  of  the  general  afiets.  , 

The 
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The  executrix,  in  her  anfwer  to  a  bill  brought  by  one  of 
the  fpecxfick  legatees,  allows  the  fund  was  fufficient  to  fatisfy 
the  fpecifick  l^acies,  but  could  not  fet  forth  wh«t  was  the 
czad'amoiuit  of  the  &itfj(-y!a  bonds,  &r. 

It  appeared  in  proof,  that  the  legacies  came  to  2495/.  over 
aad  above  the  fiJFty  pounds  per  ann.  and  the  Souib-ftM  bonds, 
Ut.  amoanted  to  2220/.  principal. 

LrORo  Chancellor, 

As  the  fond  pioves  infufficient  to  pay  the  legacie5,  is  it  not 
die  fiune  cafe,  as  if  the  teftator  had  faid,  I  give  fuch  a  fum 
OBt  of  an  eftate  I  am  intitled  to  ?  But  if  the  particular  eftate 
Uls  fliort  of  his  expedationsy  will  any  body  fay,  they  (hall 
■oc  be  paid  out  of  the  general  afliets  ? 

Tlie  pajment  within  fix  months  is  no  more  than  a  im&\6n 
far  the  payment  of  die  fpecifick  legacks,  and  does  not  make 
aay  ahmdoQ  as  to  the  fond. 

The  exeoUrix,  by  her  anfwer,  confcfles  that  (he  hath 
Smab-Jim  bonds,  SBuib-Jia  annuities,  4nui  •ihir  ajjits^  fufficient 
to  fatisfy  all  the  legacies,  which  is  putting  the  (ame  con- 
finiAion  as  is  now  contended  for  by  the  plaintifis;  and  tho^ 
no  confieflu>n  of  law  can  poffibly  hurt  the  party,  unlefs  the 
£id  be  right,  yet  it  would  be  abfurd,  as  the  very  fund  the 
teftator  had  then  in  contemplation,  was  not  equal  to  fatisfy 
the  legacies  and  annuity,  if  I  was  not  to  extend  them  to  the 
other  part  of  the  perfonal  eftate,  efpecially  where  there  is  a 
le&due  allowed  by  the  executrix  in  her  anfwer,  after  aU  debts 
aad  legacies  are  fatisficd. 

'Prmj^gemn-drAef  is  fufficient,  tho'  the  plaintifi^  fhould  Prajinf  ra^l 
90t  be  iBore  explicit  in  the  prayer  of  the  bill ;  and  Mr.  Rohim^  ^^'n. ""  ^'^  ^ 
a  very  eminent  counfel,  ufed  to  fay,  gemarat  nliif  wzs  the  bcft      ^°  ' 
piaycr  next  to  the  Lord's  prayer. 

f%i  mimifim  rf  affits  by  the  executrix  to  one  legatee,  is  an  A^ciffion  9f  af- 
pdmifio.  .0  aU.  ':^!^lT^t 

B«t  as  in  this  cafe,  general  reSef  is  prayed  in  one  part  of  the  wber?  g*rerai 
bill,  aad  p^^cmlMr  rSef  in  another,  it  muft  ftand  over  to  be  "^f '^,f "^^fd "" 
jmrnilrd^  upon  paying  the  cofts  of  the  day»  .  particuii^  in  art* 

other,  the    bi  1 
nod  ftand  OTer  to  be  axneadci. 


J5  X  Warn€T 
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Cafe  7.         JPiruir  and  others^  executors  of  ^*«w'^'^  Ipiaintife* 
kin  J '  deceafed ,  ■  \ 

jyatkins  and  J^/V7/ri,  affignces  of  Ezikii!  JV99U  I  ncfcftiairtfs. 
/ff,  a  bankrupt,  a 

THE  bill  was  brought  in  order  to  have  an  account  of  the 
tranfadiont  between  U^oolley  and  Hankhty  and  to  be 
admitted  as  creditors  to  a  proportionable. (hare  of  th)^.  dividends 
under  the  conmiffion  of  bankruptcy  againft!  iztkiit  ff^09Uif. 

•On  the  25.th  of  FtbruMtyi  171^7,  IVoolky  bbr^owed  500/.  of 
Hankin  on  bottomree,  and  agreed  to  pay  26/.  ^  onL  #hicll^ 
he  fecured  on  bills  of  fale  and  bills  of  pareel  of  the  cargo  of 
a  (hip  belonging  to  him ;  and  the  principal  was  to  be  dif* 
charged,  when  the  remittances  from  the  ffiip  and*  produce 
were  fold  $  and  after  the  return  of  the  Ihip,  tiH  fuchr  Itte  wae 
compleated,  only  5/.  per  ant.  intereft  was  to  be  paid  by  the 
borrower,  ff^colliy  executed  a  bond  in  the  penaMy  of  1000  A 
Mr  performance  of  covenants,  and  the  lender  waa  to  chufe  the 
goods  on  which  the  rifque  was  to  be  run  ;  dtere  was  a  pro- 
vifo,  if  the  whole  goods  were  loA^  then  the  prindpal  Was  to 
fink  intirely,  or,  if  only  a  part  of  them,  then  t6  abate  pro» 
portionably  :  Other  cargoes  were  feot  exadly  up<m>  the  fame 
terms,  and  the  fame  ftipulations.. 

In  ^722,  Mr.  »W4y  became  a  bankrupt  5  his  afignees  wh 
fifted  this  was  a  very  unreafonable  agreement,  and  ought  not  to 
be  carried  into  execution  ;  that  the  covenants  were  very  unufnal 
ohes^  and  the  intereft  very  exorbitant,  efjtecially  as  Hankin 
was  to  have  5/.  per  ant.  on  the  goods  after  they  wereaftu-- 
ally  come  home,  and^  therefore  they  infilled  they  have  done 
right,  in  refufing  to  admit  the  executors  of  /ftmHn  as  cfedir 
tors^  as  they  have  ordered  a  fum  to  be  retained  to  fatisfy  the 
denrnnd,  if  they  fliQuld  be  eventually  intitled  to  it. 


Mr.  Bretvn  for  the  plaintiff^,  in  order  to  (hew  ft  wa  a  rea« 
fotiable  contrad,  argued  that  it  mull  not  be  confidered  as  a 
cafe  of  common  inUreJIy  becaufe  this  is  a  cafualty,  where  the 
principal  is  rifqued  and  may  be  loft  ;  and  that  he  did  not  rc« 
member  any  inftance,  where  the  ftatutes  of  ufury  have  been 
applied  to  a  cafe  of  this  nature. 

The 


in  the  Time  of  Lor4  Chancellor  H akdwicks. 

The  voyage  to  the  JVifilst^es^  where  this  (hip  was  bound,  is 
a  more  dangerous  one  than  ^ny  other  ;  and  befides  there  is  a 
vcfy  great  hazard  of  the  fugars  being  very  confiderably  damag- 
ed by  the  fea  wafbing  away  a  great  part  of  it. 

Though  goods  are  loft  in  betlomree  contradsf  yet  if  the 
bottom  of  the  ihip  come  homov  f  be  contra6br  here  is  liable  to 
make  them  good. 

In  common  cafes  the  bottomree  intereft  is  paid,  till  the 
whole  remittances  and  produce  are  ibid,  though  the  fiiip  be 
returned,  but  here,  as  ibon  as  .the  fliip  arrives  in  the  har- 
bour, the  bottomree  intereft  was  to  ceafe,  and  only  common 
intereft  to  commence,  and  we  have  it  in  proof  that  KK9oUiy  paid 
30  ptr  ant.  on  bottomree  to  others. 

Mr«  OwiUy  of  the  fame  fide,  faid,  the  rifque  here  was  dou- 
ble, for  it  was  rtifD  upon  the  goods  that  were  fent  out,  and 
likewife  upon  the  goods  that  were  to  be  remitted. 

That  cemmoii  botsomree  agreements  mo  for  a  certain 
time,  as  fuppofe  for  W^Ar  uutubs^  though  the  fliip  return  \ik 
foe  fMHtbs^  and  though  the  principal  be  paid  to  the  lender, 
yet  the  a6  ptr  unt*  lill  goes  on,  till  the  iigbi  m§mbs  are  ex- 
pired. 

LoRp  Chakcelior, 

I  do  not  at  all  wonder  that  Weolhj  is  broke,  a;id  then  turn* 
ing  to  Mr.  Attorney  General  faid,  do  you  infift  for  the  af« 
fignees  under  the  commiffion  of  bankruptcy  that  this  is  an 
iifarioQS  cdlitralfi  ?  for  if  you  can  make  it  doubtful,  whether 
it  IS  ttfury  or  not  ?  I  will  dired  an  iCue  to  try  it  at  law. 

Mr.  Attorney  General  for  the  defendants,  infiftcd,  every 
contingent  contrail  is  not  ufurious,  but  its  circumftances 
muft  ctear  it  from  ufury. 

One  hundred  and  feventy-nine  pounds  Haniin  a£tua]ly  re- 
ceived, and  500  A  19J.  ^d.  was  all  the  produce  from  900/. 
worth  of  goods  carried  out. 

The  contraA  feems  to  be  quite  of  a  new  nature,  for  the 
counfel  of  the  other  fide  do  not  pretend  to  ibew  any  ioftance 
of  fuch  an  agreement. 

They  endeavoured  to  compare  it  to  the  cafe  of  a  tottomree 
hond  i  if  it  was  really  ib,  I  would  not  difpute  the  point  witii 

B  3  them. 
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ttiem,  bccaufe   in  that  cafe,   the  cuftom  of  merchants  hai 
made  it  a  reafonable  and  proper  contrafl. 

There  is  no  hazard  at  aU  run  here  by  any.  lofs  which  might 
infue  from  the  infolvency  of  a  fadlor,  for  if  that  had  been  the 
cafe,  the  26  per  cent,  docs  not  ceafe,  but  Hankin  is  ftill  inti- 
tled  to  have  it  continued  till  the  principal  is  fatisfied. 

The  goods  returned,  whether   of  fufficient  worth  or  not, 
•  were  to  Tatisfy  fully  the  money  lent  at  %bper  cent,  and  the  faft 
Vas,  they  fell  (bort  ill  value ;  and  if  Weolley  had  not  been  a 
bankrupt,  he  muft  have  paid  the  26  per  cent,  to  this  day, 

'     Therefore  the  terms  of  this  contrtift  arc  upon  the  face  of  it 
unreafonable. 

There  is  a  time  too  when  there  is  no  hazard  run,  and  yet 
the  lender  {hall  have  his  26  pir  cent,  notwithftanding  :  beildes 
too,  the  time  is  uncertain  whien  the  contraA  (hall  end. 

By  the  common  form  of  bottomree  bonds,  your  Lordfhip 
.will  fee  what  merchants  think  a  reafonable  contingent  fecurity. 

If  the  ihip  return  in  a  ftipulated  number  of  months,  as  in 
the  cafe  of  zn  Ea/i* India  voy2LgCj  in  36  months,  and  in  the  cafe 
of  zff^eji- India  vo3'age,  in  16  months,  the  contrad  may  pof- 
Ably  run  at  26  per  cent,  for  the  36  months,  but  then  it  cannot 
poflibly  be  extended  any  further,  but  ought  to  be  confined 
t9  fo  niany  of  the  ^6  months  as  are  run  out  before  the  ihip 
arriveSf 

Here  the  rifque  is  run  during  the  whole  time  the  (hip  is  in 
port,  as  well  as  out  of  port :  and,  in  the  prefent  cafe,  the 
lender  runs  no  rifque  if  the  goods  are  loft,  for  there  is  a  provifo 
in  the  prefent  agreement^  that  unJefsMr./&«i/«  receives  notice 
on  what  (hip  thefe  goods  are  put  on  board,  fo  as  he  may  in- 
fure  them,  that  if  they  are  loft,  the  borrower  (hall  not  be- 
nefit by  it. 

In  this  cafe  here  was  ho  rifque  run  upon  the  lofs  of  the  (hip* 
but  in  the  common  cafe,  though  the  goods  are  faved,  and  the 
(hip  loft,  the  lender  mu|l  fu^er, 

ILg&d   ChANCELiLOR^  .'(..' 

Mr.  Attorney  General,  will  you  agree  to  allow  the  execu* 
ttts  of  Mr.  Hankin^  upon  the  contra^,  intereft  at  26  per  cenU 
darii)^  all  the  tiibt^  except  when  tha  goods  were  upon  land } 

Mr. 


in  tbeTinie of  Lord  CbanceUor  Hardwickb.  j 

Mr.  Attornej  General,  on  behalf  €ff  hh  clients,  defined 
time  to  confuk  thecn  as  to  this  propofal :  Lord  Harduntie  faid^ 
I  tell  jou  before-handy  I  will  not  carry  this  contrail  one  jot 
further  than  I  am  compelled  to  do  by  the  ftri^  rules  of  this 
court ;  and,  in  the  mean  time  adjourned  it  to  the  firft  day  of 
caufes  in  the  next  term. 

In  Trinity  term  I737>  ^^^  caofe  came  on  again,  when  Lord 
Hardwicki  was  pleafed  to  order,  that  it  be  referred  to  Mafter 
Edwards  to  take  an  account  of  what  is  due  ftiom  Ezekiii /FimU 
lijy  the  bar.kr&pt,  *to  the  plafntrflfs,  the  txt£xiiox%  of  Edward 
HtnkiMy  on  the  feyeral  contradis ;  and  in  taking  the  account^ 
the  Mafter  was  dire&d  to  allow  the  plaintiffs  26  per  ctnt.  foe 
the  fums  lent  in  refped  of  the  rifque  of  the  goods  mentioned 
in  the  cor.trads,  during  .the  voyages  outward  and  homeward^ 
and  as  to  the  homeward  bound  voyages,  the  26  fir  ant,  is 
to  be  computed  only  in  proportion  to  the  value  of  the  goods 
lemittrd  in  fuch  royages  ;  and  at  the  rate  of  5  pn  cent,  only 
ibr  (hs  reft  of  the  time  mentioned  la  the  contrads,  during 
which  any  allowance  of  intereft  was  thereby  agreed  to  be  made 
down  to  the  time  of  the  bankruptcy  oi  Ezikiil  IVmIUj  :  and 
the  Mafter  is  alfo  to  take  an  account  of  what  the  plaintiffs  or 
Edward  Hamiim  received  in  money  or  goods  towards  th^  faid 
principal  and  intereft,  which  is  to  be  applied  firft  to  fmk  the 
intereft  and  then  the  principal ;  .and  for  fp  fnuch  as  ttu\\  be 
found  due  to  the  plaintiffs  on  this  svccoum;  they  are  to  be  ad- 
mitted as  creditors  under  the  commiifion  of  bankruptcy  againft 
B^mlkjy  and  to  receive  a  fatisfafition  for  the  fame,  in  proppx- 
tioB  to  the  reft  gf  bis  creditors, 

N.  B.    Lord  Hardwidki  faid,  in  the  cafe  of  Wartm  and  Wat^  An  affpme  w » 
itu,  an  affignee  under  a  commiffion  of-  baokruptfy  ^^""ot ^^^^'^^^^"^'J^^ 
make  any  compoiition  of  a  debt  due  to  the  .^ate  ot  the  bank-  vkhoot  af»re- 
rapt,  though  recommended  by  the  court,,  without  a  previous  ^*<'^^'"t^i"*e«f 
fleeting  fA  the  creditors  for  their  concurrence,  in  conlcqucnce      "'^^^^*» 
^an  advertifemcAt  in  the  Gazette  for  that  purpofe« 
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Cafe  8t      Giorgi  Malim  and  Mary  his  wife,  Thomas  Cdw-  ) 

per  and  Sarab  his  wife^  and  ff^alur  fTariur"  jT  Plaintiffs. 
t$ny  and  Jnn  bis  wife,         ■     ■  —  J 

Littliton  Poiniz  MiniU^  Richard  Harpefy  executor  "I 

of  Samu^tJlUn's  will,  ^«»  fari./ the  rej,re- l  ^^f^^^ts, 
feniative  of  a  lurviving  trultee,  joba  Mtmn  I 
'   9Jid  Hinry  S£0tt,  execvCton  oi  Samuei  JJI$My      «f 

THE  cafe   arofe   upon  the  following  fettleitient  inade 
upon  the  marriage  of  Jchn  AlUn^  and  Bftber  Stevenfm 
his  wife. 


Where  a  pur-         **  The  fifft  limitation  was  to  John  AUen^  for  life",  remainder 

**f  n^a»Se^fI^  "  ^°  ^*'''  ^^^  ^^^^  ^^^  ^^^^ '  ^^^^  ^^  ^^^  "*  ®^  *"' —  -Bftrifcl 
an  enItV"*he'  "  fo^  a  tcfm  of  ycars  j  then  to  the  ufc  of  the  firft  and  every 
miiiake  or  igno-  «<  Other  fon  of  the  marriage  in  tail  male,  and  in  cafe  there 
T"  ''I  *T'  f  "  fcall  be  no  iffuc  male  of  the  faid  Jobn  AlUn^  on  the  body  of 

the  parties  to  a  ii-...:^/..        «%  ^i  •'         .         .  ^i       %      ^    r 

conveyance,  of  ^  the  faid  EJIbir  Stevenfin  begotten,  at  the  time  of  the  deceafe 
their  claim  under"  pf  thc  faid  JfAw  ^//f»,  or  of  the  faid  ^i^^  &#v^ff,  which 
d^'nt'^ftaii"  "  **^'  ^^  happen,  or  in  vtutrija  nun^  and  in  due  form  born 
not  turn  to  the  *f  after  the  death  of  the  faid  ^•bn  AlUn ;  or  in  cafe  the  iflue 
l^dice ofa  «i.  n,ale  between  them  lawfully  begotten  (hall  all  of  them  die 
»  pmrcMcr.  ^^  without  iffue  male,  and  that  there  ihall  be  a  failure  of  iffuc 
**  male  of  the  body  of  the  faid  J^bn  Allen^  on  the  body  of  the 
^^  faid  Eftbir  Stewnjon  begotten,  and  that  there  ftall  be  at  the 
^  time  of  fuch  failure  ifliie  female,  one  or  more  daughter  or 
^  daughters  between  them  the  faid  Jobn  Alien  and  Ejiber  Su- 
*<  wufin  begotten,  Uvifig  at  the  time  of  the  faid  Jobn  Aliens 
*^  deceafe,  or  of  the  faid  Ejiher^  which  of  them  (ball  firft 
^^  happen,  or  born  sdive  in  due  form  after  the  death  of  the  faid 
**  Jolm  Allen ;  that  then  the  truftees,  or  the  furvivor  of  them, 
**  or  the  executors,  i^e.  of  fuch  furvivor,  (ball,  by  and  out 
^'  of  the  rents  and  profits  fo  to  them  as  aforefaid  limited  for 
**  the  feveral  terms  of  600  and  590  years,  raife  and  levy, 
*'  receive  and  pay,  as  to  and  for  the  portion  of  fuch  daughter 
**  and  daughters,  the  feveral  fiims  hereafter  mentioned  5  if 
"  one  daughter  the  fum  of  3000/.  if  two  or  more  4000/. 
"  equally  to  be  divided  amongft  them,  to  be  paid  at  their  fe- 
**  veral  refpeflive  ages  of  twenty-one,  if  the  fame  can  be  fo 
*'  foon  raifed  and  paid  ;  but  if  not,  then  the  fame  to  be  paid 
*^  fo  foon  as  it  can  be  raifed  ;  and  in  the  mean  time,  for  their 
*'  fupport  and  maintenance,  intcreft  at  the  rate  of  5  fir  ant. 
♦*  fir  ana.  by  half  yearly  payments." 

There  was  a  power  of  revocation,  except  as  to  the  lands  in 
jointure,  and  which  were  fettled  to  the  ufes  of  that  mar* 

riage^ 


in  the  Time  of  Lord  Chtncellor  Hahdwiccb. 

ntge,  which  revocation  was  afteiwaitf  t  executed  as  Co  the  qIcs 
opon  all  the  lands  except  the  jointure* 

y$bm  Alien  died,  and  left  a  widow  and  four  children,  a  fen^ 
named  Samuel  Jllen^  and  three  daughters. 

Upon  an  agreement  between  the  mother  and  the  fon,  ihe 
joins  with  him  in  a  recovery,  in  order  to  make  a  title  to  Mr» 
JdtniU^  a  purchafer  of  the  eftate  of  his  late  father  }Wm  AUm. 

After  the  contraS,  Menill  flies  oflf",  and  refufes  to  perform 
ik^  articles  ;  but  Samuel  Allen  obtained  a  decree  againft  Ah" 
mil  for  a  performance  of  the  articles  the  19th  o^  Fehruary  1731. 
Menill  M  not  even  tlien  think  fit  to  perform  thecontra6^,  till 
M^  1733,  when  EJiber  Allen  died,  which  made  it  an  cftaie  in 
poffeffion  inftead  of  reverfion. 

It  was  afterwards^  agreed  between  Samuel  Allen  and  Menill^ 
that  he  (bould  have  the  eftate  }  and  it  being  pretended  thar 
the  mother's,  EJIber  Allen\  bargain  and  fale,  in  order  to  make 
a  tenant  tothe^^rri^y  was  never  inrolled,  and  therefpre  void, 
Samuel  Allen  fuflFered  a  new  recovery,  and  then  conveyed  the 
eftate  to  Menill.  98a  1.  was  the  confideration  of  the  mother's 
executing  the  agreement ;  but  Menill  inflfts,  that  the  bargain 
andfale  not  being  inrolled,  ihe  has  not  performed  her  part, 
and  therefore  void. 

He  alfo  infifted,  that  the  plaintiffs  having  agreed  to  give  up 
their  right  to  the  fum  of  4000  /•  in  the  articles  between  the 
oiotber  and  the  (on,  in  order  to  enable  Samuel  Allen  to  bar 
the  remainders  over,  509 1.  was  paid  to  her  for  her  own  (hare 
IS  confideration  money,  and  200  /.  likewife  paid  to  her  for 
fcsits  uojiiftly  received  by  the  fon. 

Jekii  Stevenfeuj  (the  father  in  law  of  Jebn  AlUn^  to  whom 
y«2vf  AlUn  had  conveyed  the  eftate,  which  by  the  power  of  re^ 
location  he  might  difpofe  of)  made  his  will,  and  devifed  the 
faid  eftate  to  truftees  in  truftto  raife  for  his  three  grandaugh- 
ten  the  full  fum  of  400/.  to  be  paid  to  each  at  their  full  age 
of  twenty-one  years,  and  if  any  of  them  die,  their  (hare  to  ga 
to  the  furviving  fifter. 

Th^  articles  ^tween  Samuel  Allen^  and  Efiber  AUen  the  mo* 
fher,  and  thethree  fifters,  were  made  to  fecure  xoEjIberiht  fum 
of  200/.  to  M^ry  Allen  iQO  I.  and  to  fecure  likewife  to  Ejiher 
590/.  to  bn  divided  equally  between  the  daughters  |  a  ciaufe 
lit  the  end  of  the  articles,  by  way  of  general  releafe  of  all  the 
parties.  Upon  Samuel  AUen* %  performing  his  covenants,  E/het 
]vas  to  deliver  up  all    deeds   whatfoevex,    her  jointure  ex- 

The 


til  CASES  Argued  iund  Determined 

.  The  articles  entre^  into  witb  Mr.  Menill  were  an  abfolute 
conveyance  of  a  reverfion  in  fee,  free  from  all  incumbrances, 
except  the  jointure  of  Efther  the  mother  of  Samuel  AlUn^  in 
c;ORfider^tiQn  of  74899/.  i$J,  o  ^.  the  purchafe  money: 
there  was  a  covenant  of  warranty  from  Samuel  AlUn^  againft 
all  incumbrances  done  by  him  or  his  anceftors  ;  in  the  fche- 
dulc  of  incumbrances,  the  very  firft  mentioned  are  tlxe  two 
ternns,  one  of  600  and  the  other  of  490  created  by  'John  Allen 
in  the  fettlement;  the  fecond  of  which  ^was  for  raiiing  4000 /« 
for  his  daughters. 

The  decree  of  the  court  of  Chancery  was,  that  Menill 
{bould  perform  the  articles,  and  that  the  conveyance  already 
executed  fhould  be  delivered  to  MeniHy  and  not  that  a  nevr^ 
conveyance  ihould  be  prepared. 

Mrs,  Ejiher  Allen  died  in  1733,  ^^^^  Menill^  who  hung  off 
before,  was  very  eager  to  perforcn  his  part. 

Samuel  died  in  June  1734. 

The  bill  i&  brought  in  order  to  have  the  fum  of  4000A 
raifed  by  the  reprefentative  of  the  furviving  truftee,  and  paid 
%o  the  daughters,  and  alfo  for  the  fum  of  992 /.  they  are  inn 
titled  io  under  the  articles  between  £tfi»ii// and  Eftber  Allen* 

Mr.  IVilhraham^  council  for  the  plaintiiffs. 

I  hope  your  lordfbip  will  be  clear  that  the  daughters  of 
John  Allen  are  intitled  to  the  4000  /.  unlefs  they  have  doner 
Ibme  fubfequent  a£t  to  bar  them.  '■'^'■ 

'X- 

It  has  been  infifted,  that,  unlefs  the  daughters  have  releafed 

the  4000  /.  there  wa3  no  confederation  iqx  the  992  /.  paid  to 
j^A/r  under  the  articles. 

He  cited  the  cafe  of  Jii^r  v.  Mayhew^  i  Cb.  caf.  34.  where 
paying  part  of  the  purchafe  money  after  he  had  exprcfsly,  upba 
fiis  own  (hewing,  notice  of  a  ^ttd  of  teafe  and  releafe,  It  WsTa 
held,  that  he  ihall  be  prefumed  to  have  had  notice  ab  initia.    *'' 

Where  th(irc  were  other  dealings  between  Samuel znd  Ejiher^ 
and  other  c0ntroverfies,  the  releafe  fliall  not  be  extended  to  any 
other'  tranfa^tiot)  befides  the  articles  themfelVes  in  favour  of  ai 
purchafer  with  notice  5  and  for  this  purpofe  he  cited  Bovycon^ 
tra  Smitk  and  Bany^  2  Cb.  caf.  124,  **  There  the  plaintiff  hid 
^^  gii^en  a  dtfiin£t  releafe,  before  the  purchafe  made  of  ail 
.  *^  adlions  real  and  perfonal,  and  yet  there  was  no  occafioa 
:  ^  proved,  why  that  releafe  (hould  be  made,, nor  any  alledge^, 
^^  and  there  were  other  dealings  between  them»  and  therefore 

**  were 


in  tlie  l^ime  of  Lord  Chancellor  ^Altl>i#icKE«  tt 

^  were  prefumed  not  to  relate  to  tbis  matter,  and  fo  the  decree 
*<  pafled  fQr  the  plaintiff/' 

Mr.  Brown^  council  for  Mr.  MenlUy  faid,  the  crofs  bill  is 
brought  to  have  an  aflignmcnt  of  the  two  terms  from  the 
fillers  of  Samuel  Jlktt  delivered  over  to  Mr.  Meniii  to  fccure  hit 
purchafe. 

The  eftate  on  which  there  was  a  limitation  to  the  daughters 
was  fold  for  fo  fmall  afum  as  1500/. 

The  obje£bion  ftarted  by  the  plaintiff  was  never  made  till 
Tome  of  thb  purchafe  money  was  paid,  nor  even  till  the  alBgi^* 
ment  of  thefe  very  terms  was  drawn  andiiigroiled,  and  upoti 
the  very  brink  of  being  executed  by  them. 

The  releafe  is  drawn  in  as  full,  ample,  and  general  words 
or  terms  as  can  be  devifed,  to  prevent  any  difpute. 

Tlie  firft  contingency  is,  in  cafe- there  (hall  be  no  iffue 
living  at  the  time  of  the  deceafe  of  John  and  Efther^  or*  either 
of  them  5  and  the  laft  claufe  that  fpeaks  of  the  payment  of 
the  4000/.  mentions,  that  the  intereft  of  five^/r  cint  Ihall  be 
paid  the  firft  half  year  after  the  deceafe  of  John  or  Efthtr. 

Mr.  Attorney  General^  in  reply  for  the  plaintiff,  compared 
this  cafe  to  the  common  one  in  fettlements  of  a  limitation  to 
J.  for  life,  remainder  to  the  iffue  male  of  his  body,  remainder 
over  on  failure  of  iffue  male,  if  there  fliould  be  iffue  male  at 
the  deceafe   of  the  father,   yet  if  it  (hould  fail    afterwards,  | 

the  remainder  over  would  ftill  take  place  :  and,  that  if  upon 
the  execution  of  the  articles  the  4000  /.  had  been  in  con- 
templation, there  ought  to  have  been  an  cxprefs  covenant  from 
the  daughters  to  renounce  the  benefit  of  this  provifion,  and 
as  there  is  iio  fuch  covenant,  he  fubmitted  it  to  the  court^ 
that  the  plaintiffs  are  ftill  intitled  to  the  4000  /. 

LoRP  Chancellor, 

This  fettlemcnt  is  very  inaccurately  penned  ;  it  has  been 
infifted  that  the  meaning  of  it  is,  that  if  there  (hould  be  a 
failure  of  iffue  male,  in  the  life  time  of  John  Allen  and  Ejlhtr 
his  wife,  then  the  4000/.  (hould  not  be  raifed,and  therefore, 
ias  there  was  iffue  male  in  the  life-time  of  John  and  Ejlhery  the 
contingency  has  never  happened. 

iBut  this  is  an  abfurd  conftru&ioii,  to  confine  it  to  iffue 
Inale  in  the  life-time  of  John  and  EJlher^  becaufe  it  is  ex* 
prefsly  extended  to  iffue  male  born  in  due  time  after  the 
death  of  Jobn^  therefore  this  can  never  be  the  meaning  of  the 
Words* 

0  ld« 


Mt  CASES  Argued  and  Determiatd 

I  do  not  thiiik  that  the  rdetfe  uader  the  articles  if  int- 
terial  on  one  fide  or  the  other)  and  therefore  ii  may  be  tbiowii 
out  of  the  cafe* 

There  are  three  confiderations : 

Firjl^  Whether  the  contingency  has  taken  place  upon 
which  the  truft  of  thefe  terms  was  to  arife,  or  not  ?  and  if 
it  is  ftill  to  be  regarded  as  a  beneficial  intereft,  or  whetbel: 
they  are  attendant  upon  the  inheritance  i 

Smndtf^  Vt^hether  the  plaintfffi  havie  bamed  them&lves  of 
their  right  to  the  4000  /«  ? 

Thirdly^  Whether  the  defendant  Mr«  Mtnitt  is  intitled  to 
have  an  aiEgnmcnt  of  thefe  ternu  i 

As  to  the  firjl  queftion ;  upon  taking  all  the  circomftances 
of  this  cife  together,  I  am  of  opinion  the  ^ontin^ncy  baa 
not  happened  • 

<<  That  in  cafe  there  fbould  be  no  iflue  male  of  the  (aid 
**  John  AlUn  on  the  body  of  the  faid  Efther  Suphmfin  begot* 
^  ten,  at  the  time  of  the  deceafe  of  the  faid  John  jfiUn^  or  of 
**  the  faid  E/ih^r  BtopbiTifon^  which  ihall  firft  happen,  or  in 
'*  ventrt  fa  men^^c.     Vidi  the  fittUnunt. 

*^  Or  in  cafe  the  ifiue  male  between  them,  (hall  all  of  them 
^*  die  without  iflue  male,  and  that  there  (hall  be  a  failure  of 
*^  ifl^ue  male  of  the  body,  i^e.  and  that  there  be,  at  the  time 
*^  of  fuch  failure,  ijjuo  female^  one,  or  more  daughters  be- 
♦'  tween  them  the  faid  John  and  ,Eflher  begotten,  living  »at 
"  the  time  of  the  faid  John  AlUn*%  deceafe,  or  of  the  faid 
♦'  Efthtr^  k£c.  then  the  truftees,  fcf^.  (hall  raife  and  pay,  if 
^*  one  daughter  3000 /•  if  two  or  more  4000/.  equally  to  be 
M  divided,  {2fc." 

The  ambiguity  of  this  clau(%  arifes  from  the  word  Uving. 

The  counfel  for  the  plaintifFs  have  conftrued  living  to  itftt 
to  daughters  living  at  the  time  of  the  failure  of  the  iflue  male, 
and  that  the  meaning  of  the  words  living  Qt  tb$  tim^,  Ve.  are 
to  be  taken  as  a  furtner  defcription  in  regard  to  the  failure  of 
liTue  male. 

The  counfel  for  the  defendants  have  conftrued  the  word 
living  to  refer  to  the  iiTuc  male,  living  at  the  time  of  the 
faid  John  Allen\  deceafe,  or  of  the  faid  Eflhety  which  (hall 
firft  happen. 


Ill  the  Time  ^Fliord  Ghancellor  HxEDWicitt.  yj 

The  claufe  relating  to  the  payment  explains  it  ftill  futther, 
and-  fliews  the-  parents  could  not  mean  to  extend  the  payment 
of  thefe  portions  to  a  fon's  'l^ng  wtthour  iflue  male  at  any 
time  whatfaever,  fer  the  brother  might  have  Irved  to  foar* 
fcore  yearS)  which  it  too  remote  for  them  to  have  in  their 
contemplation>  and  therefore,  they  have  fixed  the  payment  at 
twenty-one. 

The  intpicft  alfo  was  to  commence  upon  the  dying  ofjobnr 

This  refers  to  either  dying  without  iflue  male,  and  in  tbi$ 
cafe  both  died  leaving  iffue  male. 

The  meanrng  then  is  plain^  that  this  was  intended  ss  a 
provtfion  for  itaugfaters,  if  there  flhnild  be  only  daushtess  at 
tile  time  of  the  death  of  John  AUm^  or  of  die  £iid  Efthir. 

The  common  and  ordinary  provj^on  in  marriage  fettlementt 
if,  that  if  the  fons  die  before  twenty-one,  then  the  truAeet^ 
tff.  flhll  by^  fale,  lie.  levy  and  raife,  lie.  and  not  that  it 
ihonld  be  ftretched  to  a  dyin^t  any  time* 

The  fecond  queftion  is,  whether  the  plaintiffs  have  barred 
themfelves  of  their  right. 

To  my  apprehenfion,  it  was  intended  by  the  mother,  daugh* 
ter  and  fon,  that  all  the  eftate  in  the  family  (hould  be  parted 
with  opon  the  confideration  expreiTed  in  the  articles. 

It  appears  plainly  too,  that  the  fon  was  to  convey  this 
eftate  to  Mr.  MenilU  clear  of  every  thing  but  the  eftate  for 
life,  which  the  mother  had  by  virtue  of  her  jointure,  without 
any  refervation  befkleS'  for  any  oth^r  part  of  the  family. 

Great  part  of  the  eftate  of  John  Allen  was  fettled  on  the 
mother,  with  remainder  to  the  fon  in  tail,  remainder  to 
him  in  fee,  and  therefore  the  fon  by  fine  could  have  barred 
the  remainder  on  all  the  eftateSy  except  the  eftate  left  by  the 
grandfather. 

The  provifo  was  not  intended  to  fave  anyright  the  daugh-. 
ters  miglit  have  upon  any  of  the  lands,  and  after  having  a^ 
fum  oT  money  in  confideration  of  thcfe  articles.  It  would  be 
too  much  for  them  to  contend  that  they  have  a  right  to  Ux 
up  this  demand. 

It  (eems  to  me,  that  MK  Mentll  has  given  ytxj  amply  for    . 
l)^  eftsMc,  and  (hall  a.  mtftake  of  the  parties,  who  knew-  no<» 
thing  of  the  4000  /•  at  the  time,  turn  to  the  prejudice  of  a  fair 
purchafer. 


l^r  C  A  S  £  $  Argue4  and  DctenDiaed^    -  • 

.  It  is  rightly  obferved,  that  the  bill  is  inconfiftent  j  for 
Would  they  have  the  conflderation  pf  thefe  articles  and .  the 
4Aqq/«  too,  when  their  releafing  ail  demands  wa^  i^he  only 
pretence  for  the  fum  of  982/.  the  confideraftion  money  Iq 
the  articles  ?  ' 

It  is  faid,  that  the  whole  articles  mufl  be  performed;  hut, 
Samuel  Allen  has  not  performed  his  part,  for  he  has  not  con- 
veyed the  Sbewell  eftate,  and  therefore   the   articles  are  void  : 
But  ftill  the  defendant  Mr.  Menill  is  intitted  to  his  equity]^ 
for  the  heirs  of  Samuel  ought  to  perform  it* 

And  if  the  plaintifFs  infift  upon  the  982/.  they  muft  convey, 
to  Mr.  Menilly  or  elfe  they  are  not  intitled  to  it  y  which  they 
i^reeing  to  accept.  Lord  xHardwicki  difmifled  the  bill  as  to 
the  truft  of  the  term  fet  up  by  the  plaintiffii,  zr^  they  were. 
decreed  to  convey  by  an  aiSgnment  of  the  terms  to  Mr.  Minillr 
wpon  payment  of  590/.  part  of  the  982/.  which  fum  was 
4ire^d  to  be  paid  in  thirds  to  the  plaintiffs  from  the  time  of 
the  conveyances  executed,  therefidue  of  the  982 /.  was  dire&ed 
to  be  paid  tp  the  executors  of  the  mother  the  plaintiffs  Molim 
and  his  wife. 


gafeg.  Anonymous^  Michaelmas  Term,  1737. 

<rhoughno4c-  rTT^HERE  had  been  no  demand,  or  any  rent  paid  in  thirty 
mandprjent^  X  years  |  the  pcrfon  who  was  intitled  recovered  it  upon  a 
yet  the  defendant  verdift.  Lord  Hardwicke  faid  the  defendant  muft  pay  the 
muil  p?y  coftaat  cofts  at  law,  but  as  the  laches  arofe  on  the  part  of  the  platn- 
IXcrfngrhS  tiffi^nd  the  obfcurity  of  the  title  to  the  rent,  from  the  want 
livtnonein  *  of  a  demand  for  fuch  a  great  length  of  time,  he  (hall  not  be 
c^Mity.  allowed  cofts  againft  the  defendant  in  equity. 


g^fc  IP,  Mellijh  and  De  Cofta. 

O  R  D  Hardwicke  in  this  cafe  laid  down  the  following 
rules. 

Vyiflg  ana  revy-      That  pytng.  and  revying  in  affidavits^  is  intircly  difcounte* 
ing  in  affidavits    pjmced  in  the  court  of  King*s  Bench,  a  fortiori  in  a  iourt  of 
equity, 

tafbl  w2«*         '^^^^  ^^""^  "^^y  ^^  ^^  application  to  the  court  in  the  cafe  of 
for  though  no     ft  guardianjhip  of  ghildretij  though  there  be  no  caufe  depending. 

fujt  depending, 

A  tedamtatary       That  it  is  clear  in  point  of  law,  a  teftamfntary  guardianjhipn% 

luardunfliip  not  „Q^  jjfljgnable. 


tn  thd  Time  of  LtAi  ChancellQi^  EfAlti^v^CRfi.  15 

That  the  children  have  a  natural  right  to  the  care  of  thtir  Children  have  • 
midhtr  :    and  his  Lordfliip  made  an  order  on  Mr,  Di  Cojla  thi  ""^^^,1^1^^ 
^ranafatbir\  who  was  a  defendant  in  the  caufe,  to  deliver  the  mother* 
children  up  to  the  mother,  the  wife  of  the  plaintiff. 

MoiiymoUt.  ...  Ciife  il. 

A  Bill    in  CfttMeery,  faid  Urd  Hardwich%   is  never  dift  A  hilt  fb^want 
miffed  for  want  of  paftiWy  but  ftands  ovfcry'upon  paying WmilfiS!  "bCt* 
the  Cofts  of  the  day*  .i      ..      )OaQds  over. 

A  decree  of  Sir  J^^t>h..Jeiyr$y  in  a  caufe  at  the  Rolls  to  difr  A  decree  to  dif* 
cbifs  a   bill  for  want  of  pahties,  was   revcrfed  afterwards  fofroifs  a  1>ai  om    • 
that  reafon,  and  a  decree  of  the  fame  nature  in   the  court  of  Icverfed^in" th» 
£Kche<)uer|  was  reverfed  likewife  in  the  houfe  of  Lords*  ..houfe  of  Lordi. 

Anonymous*  Cafe  12. 

•    .  rv 

LOAD  HarJuficie  laid-it  down  as  a  rule,  that  where  a^Awitnefsif 
perfon  has  an  intcreft,  it  is  not  fufficient  for  hira  that  ^©^",1;^';;^^^^^^^^ 
has  been  fatisfied,  he  muft  produce  a  releafe^  or  his  evklence  reieafe  before  hv 
cannot  be  rciid.  .     •""  ^  •»»  ««- 

oencet 

OUiny..SamborHf,  Cafe  13. 

LORD  tiardwicke  faid  in  this  caufe  it  was  improptf  fot  a«Whataebof» 
guardian  to  purchafe  his  ward's  ellate  immediately  unoB'^"5^JL^"  ^"** 
nis  coming  of  age,  but  though  it  has  a  rulpicious  look,  yet  if  infant's  eifat* 
he  paid  the  full  confideratloifi^'it  is  not  voluntary,  nor  can  it  ^^ii  be  good. 

conlideration  for 
^  Ms  ward*8  eftate^  it  will  not  be  iet  af^dtt 

An  equity  of  redemption  may  be  conveyed  by  bargain  and 
iale.     Id. 


After  HUarj  Teritt,  1737.  Cafe  14* 

LORt)  Uardwicie  faid,   tho*  a  receiver   is  appointed  by  The  ftattite <rf 
this  court,   yet  that  will  not  alter  the  pofTeffion  of  the  ^~,°"»  ^'" 
/I  •        "1  V  /»Hi       r  '       i'»ii'  1  tun  notwitn- 

citate  in   the  perlon  who  fhall  be  found  intitled  at  the  time,  landing  the 
the  receiver  was  appointed,  fo  as  to  prevent  the  ftatut^  of  li-  «ppo'niment  o^ 
mitations  riinning  oh  during  the  rigiit  in  difputc#  ,  *  receiver. 


iS/(fi 


1^  CAS  ZS  Argued  anil  Oetetmititfi 


Cafe  I5«  Jkiod  v.  Hidd^  Nvvmier  the  26tb^  1739* 


Where  two  ft.    T    ORD   Hordwtekt  thought  it  a  very  ftrong  fufprcion  of 

C^\it^**tiit    •*-'  ^^^^  '"  ^^^^  ^^^^^  ^^^^  ^^^  fcparatc  bonds  fliould  be  given 
fame  day,  an     ^pon  the  fame  day  for  differeiit  uiins,  and  one  of  them  juft 


mquiry  diitaed  double  the  penalty  of  the  other,  where  one  bond  for  the  whole 
fick^^^  Aim  was  the  moA  proper  and  natural  method:  his  Lordflrip 
ittipiciM  of  fbr  thn  nsafdh  direded  an  taquiry  before  a  Matter  into  the 
6wi**  confideratibn  of  the  bonds. 


Cafe  |6*      Grgjim  verfus  Hitks^  and  Grayden  verfus  Grofdim^  Jamutry  14, 

'739- 
^f^HlS  cafe  arofe  upon  the  words  of  two  wills,  the  one 
made  by  the  fatber,  and  the  other  made  by  the  mother 
aij  Graydnw^  the  plaintiff  in  the  crofs  bill. 


tnidar 


Tnipathir's  WILL.  *«  I  give  tbi  fum  rf  om  ilmfand 
^^  fiimdi  U  my  only  daigiiir  Mary  Griaydonj  to  be  paid  her  at  her 
^  age  of  twenty-one  years,  or  on  the  day  of  marriage,  which 
^^  fliall  firft  happen,  provided  ihe  marry  by  and  with  the  con- 
**  fent  of  my  executors,  but  in  cafe  (he  dies  before  the  money 
^  become  payable,  on  the  conditions  aforefaid,  then  I  give 
^'  the  faid  thoufand  pounds  equally  between  my  two  youngeft 
**  fons,  Binjamin  and  Gngory  Graydm^  Mrs.  Mary  Gng^ry^ 
*^  grandmother  of  Mary  Graydon^  Mary  Graydon  the  mother, 
^*  and  Mr.Jiremy  Gregory  theundt^  to  be  my  joint  and  fole 
••  executors." 

The  mother's  Will.  ^*  lum^  I  give  to  my  daughter 
**  Mary  Graydon^  all  my  weariiig  apparel  of  all  forts,  with  all 
**  my  dreffing  plate,  jewels,  watch  chain,  &r. 

<<  Then  my  will  is,  that  in  cafe  my  daughter  Mary  Graydom 
"**  fhall  nurry  before  file  comes  to  the  age  of  twenty-one  years, 
*<  without  tbeconfent  and  approbation  of  my  executor,  under 
,  *^  his  hand  iirft  had  and  obtained,  (if  he  be  living),  that  tbm 
^*  fl)i  Jhall  not  bi  intitUd  to  any  part  offuch  legacies  as  I  bave 
<«  berein  left  ber^  but  that  whole  (hare  (hall  be  equally  divided 
**  amongft  my  fons  Benjamin  AndSregory  Graydon  ^  the  refidue, 
«<  after  her  debts  and  legacies  paid,  (he  gives  to  her  three 
^  children  Benjamin^  Mary^  and  Gregory^  equally  to  be 
-^*  divided  between  them,  or  the  furvivors  of  them,^  (hare* 
^'  and  (hare  alike,  and  appoints  her  {on  John  Graydon  to  be* 
^<  her  fole  executor." 

The  bill  was  brought  by  the  plaintiff  in  the  original  caufe, 

MgusA  the  defendant  i^Vix,  as  the  huiband  of  Mary  Gray* 

I  don^ 
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ioa^  to  relinquifh  the  thoufand  pounds  which  was  left  to  the  wife 
under  the  will  of  the  father,  (he  having  married  without  the 
confent  of  the  executors,  and  contrary  to  the  diredion  of  his 
will,  and  likewife  toielinquifh  the  legacies  under  the  will  of  the 
mother. 

7bi  exioitors  under  the  will  of  the  father  were  all  dead  before 
the  marriage  of  Mary  Graydon. 

And  yohn  Graydon  appointed  executor  under  the  will  of  the 
mother,  and  who  was  to  gave  his  confent  to  Mary  Graydon^ % 
marriage,  renounced  the  executor(hip  in  the  moft  formal  man- 
ner in  the  eccleiiaftical  court. 

The  CTofs  hill  was  brought  by  Mary  Graydon^  as  a  feme  fole, 
againft  the  plaintiiFin  the  original  caufe,  as  one  of  the  devifees 
over,  under  both  wills,  in  cafe  oi  Mary  Graydon*s  marriage  with- 
out confent,  and  likewife  againft  Mr.  Timewell^  who  took  out 
adffliniftration  to  the  mother,  on  the  executor's  renouncing,  and 
likewife  adminiftration  de  bonis  non  to  the  father. 

Lord  Chancellor.  This  cafe  comes  before  me  under  very 
extraordinary  circumftances  ;  it  is  a  melancholy  confideration 
that  fome  of  the  parties  fhould  be  fo  void  of  honour  and  de- 
cency, and  in  the  firft  place  that  a  child  fliould  pay  fo  little  re- 
gard to  the  direction  of  parents ;  but  I  do  not  fit  here  to  deter- 
mine upon  the  moral  character  and  moral  behaviour,  but  I  muft  • 
determine  upon  the  rights  only  of  parties. 

The  firft  queftion  is,  whether  Mary  Graydon  xht  plaintiff  in 
the  crofs  caufe  is  married,  or  not. 

Secondly^  If  flie  is  married,  what  efFe(3  that  will  have  both  in 
refpe£l  to  the  will  of  the  father  and  mother. 

As  to  the  firft  queftion,  I  muft  take  her  to  be  married,  and 
fliould  do  her  a  great  injury  if  I  did  not,  but  here  is  inch  evi- 
dence, as  would  induce  any  jury  to  find  the  marriage  ;  if  thtre 
was  the  Icaft  doubt,  I  ought  to  direfl:  an  iflue  to  try  that  fa6l,  but 
there  is  no  room  for  it  in  this  cafe,  as  not  the  leaft  evi  Jence  oa 
the  part  of  the  defendant  Mary  Graydon  has  been  offered,  to 
make  it  doubtful. 

The  previous  ftep  towards  a  marriage  was  Mr.  Hich's  court* 
(hip,_and  an  application  to  the  adminillrator  Mr,  Ttr/w we il^  upon 
that  footing  ;  he  faid  likewife  to  two  perfons,  when  he  was 
afked  if  he  was  married,  that  he  chofe  to  conceal  it  for  the  pre- 
fent,  for  fear  of  his  father,  but  promifed  co  reveal  it  in  a  fort- 
night to  Timewell\  took  her  immediately  after  this  to  loJ^jings, 
called  her  by  bis  own  name,  had  a  piece  of  plate  vviih  both  their 
arms  engraved,  a  child  born,  and  entered  by  Htcis  hi.iifclf,  in 

Vol,  !!•  C  the 
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the  pocket-  book  of  the  regiftcr  of  St.  G//«'s  parifli,  as  the  child 
of  Robtrt  and  Mary  Hicksj  and  no  ptoof  of  their  cohabiting 
otherwife  than  as  man  and  wife. 

Therefore  I  ought  to  confider  it  as  a  marriage  for  the  bo« 
nour  of  the  lady,  though  jthe  gentleman  has  in  a  moft  diiho- 
jiourable  manner,  upou  his  oath,  denied  the  marriage  :  I  am 
afraid  intereft  had  too  large  an  influence  in  his  anfwer ;  and  as 
he  appears  to  have  had  a  very  great  fway  over  this  unfortunate 
lady,  or  he  could  never  have  prevailed  over  her  to  bring  a  bill 
as  feme  fole,  I  will  put  it  out  of  his  power  to  touch  any  of  the 
fortune,  that  he  may  not  embezil  it  to  the  prejudice  of  the 
child. 

In  confequence  of  my  opinion  the  crofs  bill  muft  be  difn^lfled. 

The  firft  queftion  upon  the  original  caufe  is,  what  arc  the 
rights  of  the  parties  under  the  two  wills. 

As  to  the  furplus  of  the  father's  perfonal  eftate,  I  muft  take 
it  to  be  undifpofed. 

Where  exemtors  The  rule  of  this  court  is,  if  there  is  any  declaration  that  exe- 
aredcclarcdtobc  cmQrs  ^^^  but  truftees,  or  if  they  have  particular  legacies,  that 
have '"par^tkuiar  ^^^  refidue  fliall  be  confidered  as  undifpofed  ;  there  have  beci% 
legacies  given  to  cafes  indeed  where  the  wife  alone  has  been  appointed  executrix, 
duc&'alftewn-  ^"  which  the  court  have  held  that  (he  fliall  be  intitled  to  the 
fidcred  as  Adif-  refidue ;  but  here  the  wife  is  not  fingly  executrix,  but  two  others 
pofed.  arc  joined  with  her. 

•The  confequence  of  this  will  be,  that  the  children  will  be 
intitled  to  two  parts  and  the  widow  to  one. 

The  next  confideration  is  as  to  the  legacy  of  a  thoufand 
pounds  to  Mary  Graydotij  under  the  will  of  the  father. 

Here  is  certainly  a  difpofltion  over  in  cafe  of  a  forfeiture,  fo 
that  it  ftands  diftind  from  thofc  cafes  where  there  is  no  devife. 
over. 

Where  the  condition  is  become  impoffiblc,  by  the  perfon 
dying,  whofe  confent  was  nccefiary  before  the  marriage,  it  is 
an  excufe. 

Itistheconftant  I  am  likewife  of  opinion  that  this  is  only  a  condition  fubfe* 
ruie  of  law  in  queut,  to  diveft  the  legacy,  in  cafe  of  a  marriage  before  twenty- 
-^^nt'Xtif^^^^^  one  5  and  it  is  the  conttant  rule  of  law,  in  the  cafe  of  conditions 
performance  be-  fubiequcnt,  that  if  the  performance  becomes  impoffible  by  the 
rThi"'aa'^of  ^^  of  God,  that  it  is  abfolutely  void  ;  for  in  Co.  Lift.  206.  a. 
God,  ft  is  abfo-  i^  is  laid  4own,  that  in  cafe  of  a  feoffment  in  fee,  with  a  con- 
lutdy  void,,  dition  fubfequent  that  is  impoffible,  the  ftate  of  the  feoffee  is 
abfolute  ;  and  therefore  the  daughter,  according  to  this  rule, 
is  intitled  to  the  thoufand  pounds  under  the  father's  will* 

Two 
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Two  queftions  arife  under  the  will  of  the  mother,  firft,  with 
regard  to  the  fpecific  legacy  to  the  daughter,  and  fccondly,  with 
regard  to  the  furplus. 

I  am  of  opinion  that  the  latter  claufe  goes  to  the  whole,  and 
that  the  words /hi  fiaU  not  then  bi  intitUd  to  any  part  offuch  Uga- 
aes  aslbavi  herein  left  ber^  being  fpoicen  at  the  fame  time,  is  no 
more  a  relation  to  what  goes  before,  than  to  what  follows,  but 
is  equally  applicable  to  both. 

But  it  has  been  objeded,  that  this  is  not  fuch  a  marriage  as  '^^•wdeiec*. 
is  a  breach  of  the  condition,  becaufe  John  Graydon  the  executor  Ih^r'TwuTii^dT 
has  renounced,  and  never  took  out  adminiftration,  and  there-  fcriprive  of  every 
fore  it  has  been  granted  only  with  the  will  annexed  to  Mr.  P^'^o^.^oflwU 

AtnUWaU  being    a    power 

not  annexed   to 
his  office,  but  bdependent  firom  the  reft  of  hit  da^« 

Now  I  am  of  opinion  the  objedion  is  not  well  grounded, 
for  this  is  a  defcription  of  every  peffon,  who  fhall  be  admini- 
firator,  and  that  this  was  a  power  not  annexed  to  the  office  of 
executor,  but  independent  from  the  reft  of  his  duty  as  executor. 

And  therefore,  upon  the  whole  of  this  part  of  the  cafe,  I  de-  The  portion  an- 
dare  that  this  marriage  is  a  forfeiture  of  the  portion,  given  un-  **"/H°*°  .***^'' 
der  the  will  of  the  mother.  "^  "'°'*"^^'- 


Wahon  T.  H§bhsj  December  loth,  1739.  Cafe  17. 

WHERE  there  is  a  fingle  depofition  only,  againft  the  The  rtiie  that 
oath  of  a  defendant  in  his  anfwer,  and  the  fads  denied  ^^^^^^^^^ 
in  the  anfwer,  are  equally  ftrong  with  thofe  that  are  affirmed  evidence  of  a 
by  the  depofition,  therc-the  rule,  that  you  can  have  no  decree  fi"S>«  '^^^'^^l^ 
upon  fuch  fingle  evidence,  againft  the  defendant,  will  hold^f^'"  hoUs^oaly 
but  where,  as  in  the  prefent  cafe,  there  are  a  great  many  con-  where  the  faat 
curring  circumftances  that  ftrengthen  and  fupport  the  depofi-  ^^^j.°^*^' 
tion  of  this  witnefs,  it  does  not  come  within  the  aforementioned  fh^g  w!t?^ofi[ 

jl|]^^  that  are  affirmecl 

by  the  depofition. 


LyiialY,  Weftnt^  January  the  i8th,  1739.  Cafe  18. 

THERE  was  a  rrfervation  in  a  grant  of  an  eftate  by  the 
erown,  of  tin,  lead,  and  all  royal  mines  within  the 
premlfles. 

The  mafter  ftates  it,  there  is  a  probability  that  there  are  fuch  ^^ 

mines,  and  therefore  he  reports  the  plaintiiF  Mr.  Lyddal  cannot  ^^ 

make  a  good  title.                                                              ^  m 
*                                    C%                             The 
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The  exception  is,  that  the  mafter  is  miflaken,  for  there  is  ho 
evidence  of  fuch  mines,  or  even  a  probability  ot  them. 

.    Lord  Chancellor, 
I  am  of  opinion  the  exception  is  well  founded. 

This  is  one  of  the  cafes  of  willingnefs  and  unwillingnefs  in  a 
purchafer. 

The  court  of  I^  >s  the  bufinefs  of  this  court  to  carry  fuch  agreements  into 
chancery,  in  car- execution,  and  muft  govcrn  itfelf  by  a  moral  certainty,  for  it  is 
rying agreements  JQfljijjg  j„  ^^^  nature  of  things,  there  (hould  be  a  mathemati- 

mto  execution,  f        ^   •  r  j  ^-  i 

govern  them-     cal  Certainty  of  a  good  title. 

felves  by  a  mo- 
ral not  a  matbematlcal  certainty. 

No  pretence  that  there  has  been  any  fearch  for  royal  mines 
for  III  years,  and,  upon  examination,  the  probability  is  great 
that  there  are  no  fuch  mines. 

There  are  often  fuggeftions  of  old  entails,  and  often  doubts 
what  iffue  perfons  have  left,  whether  more,  or  fewer,  and  yet 
thefe  were  never  allowed  to  be  objedions  of  that  force,  as  to 
overturn  a  title  to  an  eflate. 

Where  the  crown  No  inftance  where  the  crown  has  only  a  bare  refervation  of 
rcflr^a'tion*  f*'*  royal  mines,  without  any  right  of  entry,  that  it  can  grant  a  li- 
royai  mines,  cence  to  any  perfon,  to  come  upon  another  man's  eftate,  and 
they  cannot  dig  up  his  foil,  and  fearch  for  fuch  mines  ;  I  am  of  opinion 
fo*any  pcTfoTto  ^^^^^  ^^  "°  ^^^^  power  in  the  crown,  and  likewife,  that  by  the 
come  upon  ano-  royal  prerogative  of  mines,  they  have  even  no  fuch  power;  for 
thrr  man's  eftate  it  would  be  vcry  prejudicial,  if  the  crown  could  enter  into  a 
fucb  mines. ^ut  fubje<S's  lands,  or  grant  a  licence  to  work  the  mines  ;  but  when 
when  mines  arc  they  are  once  opened,  they  can  reftrain  the  owner  of  the  foil 
once  opened,      fj^^^  working  them,  and  can  either  work  them  themfelves,  or 

they  can  reft^-ain  »•  r  i_  11 

the  owner  of  the  grant  a  iiccnce  roT  Others  to  work  them. 

foil  from  work- 
ing Chcin,  and  can  either  work  the  mines  themfelves,  or  grant  a  licence  for  others  to  work  them* 

It  would  be  of  mifchievousconfequence,  to  allow  it  to  be  an 
objecSlion  to  a  title,  that  it  is  derived  under  a  grant  from  the 
crown,  in  which  there  is  a  refervation  of  fuch  mines,  efpcci- 
ally  as  all  grants  from  the  crown  have,  for  the  moft  part,  fuch 
a  general  refervation  ;  but  the  faft  in  the  prefent  cafe  is,  there 
has  never  been  an  exertion  of  this  right  in  a  fmglc  inftance,. 
fince  the  grant,  aiid  no  probability  there  ever  will. 
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Davis  V,  Davis^  January  the  26tb,  1739.  Cafe  19. 

THIS  caufe  came  before  the  court  upon  an  appeal  from  8  Vin.abr.4a3. 
a  former  decree,     and  likewifc  upon  exceptions  to  a  ?*•  35- 
mailer's  report. 

There  was  a  bill  brought  for  100/.  legacy,  againft  the 
defendant,  charged  by  a  will  upon  a  real  eftate,  the  reverfion 
of  which  belonged,  to  the  defendant,  the  anfwer  denied  the 
whole  equity  of  the  bill,  but  was  reported  infufficient. 

The  mafter  has  reported  the  feveral  procefles  regular  in  this 
caufe,  exceptions  were  taken  to  this  part  of  his  report,  and  it 
is  in&fted  for  the  defendant,  there  is  a  material  irregularity  in 
the  prefent  cafe,  becaufe  the  procefs  has  never  been  duly 
ferved,  and  no  endeavour  to  fervt  it  ;  for  the  defendant  has 
lived  for  twenty  years  in  one  place,  is  a  confiderable  farmer, 
has  appeared  publickly,  and  deals  publickly,  is  feifed  of  a  real 
eftate  of  20  I.  per  ann,  befides  renting  a  large  farm,  fo  that  he 
Slight  eaiily  have  been  found. 

The  council  for  the  defeiidant,  in  fupport  of  this  faft,  of'-  Upon  exceptions 
fered  to  read  affidavits  fubfequent  to  the  mailer's  report,   upon  ^o»  mancr'sic- 

r  «•  1  1  1    •       'm*  11  L  .  PO'^  y^"  cannot 

a  fuggeftion  that  the  plaintifFs  were  made    but  the  evening  wad  affidavits 
before  the   mailer's   report,    and   confequently  they  had   not  ^^^^  fubfequent 
time  to  anfwer  them  ;  but   Lord  Chancellor  would   not  allow  Junii"  ^he^afi- 
them  to  be   read,    for   he  faid,  this  would  be  determining  the  davits  of  the 

matter  ex  poJfa^O.  adveife  party, 

*  ^  •*  were  hi  d  but 


They  likewife  iniifted  for  the  defendant,  that  this  decree  is 
fx  parti,  for  the  defendant  has  yet  never  been  heard,  not- 
withilanding  he  has  put  in  an  anfwer  5  for  where  a  defendant 
by  his  anfwer  denies  the  whole  equity  of  a  bill,  though  upon 
a  reference  to  a  mailer  it  is  reported  infufficient,  yet  it  is  fo 
far  an  anfwer,  that  a  bill  cannot  be  taken  ^r<7  confejfo. 

In  fupport  of  this  doftrine,  the  cafe  of  Hawkins  and  Crooke, 
before  Lord  Chancellor  King,  on  an  appeal  from  the  Rolls, 
a  Wms.  556,  was  cited,  and  what  materially  weighed  with  the 
court  in  that  cafe  was,  the  cojis  being  paid  to  the  plaintiff,  *  upon 
the  defendant's  anfwer  being  reported  infufficient,  and  like- 
wife  \\i^fuhpcenJ%  being  taken  out  for  the  defendant's  putting 
in  a  better  anfwer,  fo  that  this  the  court  faid  in  fome  meafure 
does  ellabliih  it  as  an  anfwer. 


♦  ^.  /?.  Mr.  Petr  TVilliam  in  bis  report  of  the  cafe  has  omitted  to  mention  thi^ 
circamftance. 


the  tvcnif'g  be- 
fore the  report. 


C  3  "  Lpsii^ 
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Lord  Chancellor, 

There  are  two  queftions  arife  in  this  cafe  : 

Firjlj  Whether  there  has  been  an  irregularity  in  ferving  the 
proceffes  ? 

Secondly^  Whether  there  is  error  in  the  judgment  of  the 
court  ?  ^* 

The /»y?  comes  properly  before  the  court  on  exceptions  t<% 
the  mailer's  report,  in  certifying  that  the  proceffes  of  this 
caufe  were  regular. 

For  if  they  had  either  irregularly  iffued,  or  had  been  ir- 
regularly fcrved,  the  exception  is  well  founded. 

But  upon  hearing  the  affidavits  on  the  plaintifPs  behalf,  I 
am  of  opinion  that  the  matter's  report  is  right,  and  that  the 
exception  ought  to  be  over-ruled. 

It  is  moft  manifeft  in  this  cafe,  that  the  defendant  has  ab- 
fconded,  and  that  he  went  armed  j  it  is  faid  indeed  that  a 
pitch-fork  and  hedge-bill  are  tools  of  his  trade,  but  the  qucf- 
tioji  is,  what  ufe  he  made  of  them  ?  if  to  prevent  his  being 
^rrefted,  they  are  as  bad  weapons  as  a  fword  or  a  dagger,  and 
is  fuch  a  reafonable  terror,  as  may  deter  a  (hcrifPs  officer, 
without  being  a  coward,  from  attempting  to  arreft. 

It  is  true,  if  a  procefs  of  outlawry  and  a  capias  utlagatum 
bave  iffued  irregularly,  and  there  has  been  no  attempt  to  lerve 
them,  the  court  will  make  the  plaintiff  pay  cofts,  buc  here  is 
no  pretence  for  a  complaint  of  this  fort  in  the  prefent  cafe. 

They^^Wqueftion,  is  upon  the  decree  that  has  been  made 
ypon  the  hearing  of  this  caufe. 

And  this  is  a  very  confiderable  queftion,  with  regard  to  the 
(Authority  of  this  court,  and  the  execution  of  juftice  in  it. 

I  (hall  not  give  any  conclufive  opinion  in  this  point,  till  t 
have  confulted  the  Matter  of  the  Rolls  \  for  unlefs  fome  me- 
thod can  be  found  to  remedy  this  inconvenience,  any  defendant 
inay  elude  the  justice  of  this  court. 

Th^^raAicalrt-  Thc  praflical  regifter  is  not  a  book  of  authority,  but  it  if 
|iftrr  in  Chan-  bcttcF  colle£led  than  moft  pf  the  kind.  Vidi  title  ^equejlration^ 
a"^"    ^.|.  3^8  i^  330, 
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A  plaintiff  is  not  to  be  told,  becaufe  he  has  a  fequeftration  After  goods  or  ib 
executed  againft  a  defendant,  for  not  putting  in  his  anfwer,  ^^^  <^««  »« 
and  goods  or  real  cftate  are  feized  upon  the  fequeftration,  that  hq^tu^ionfot 
he  muft  ftop  there,  for  he  may  ftill  proceed  in  this  court,  till  want  of  an  an- 
Jie  has  £Ot  the  bill  to  be  taken  pro  confefTo,  ^*«'>  ^*>«  P^a»n- 

•  /-  y^  tiff  may  ftill 

proceed  till  he 

The  principal  queftion  is,  whether  the  court  can  take  a  bill  *i«  g®^  thebiU 
fro  confiffiy  where  an  anfwer  has  been  put  in  which  is  reported  ^f^^^°  '**" 
infufficient. 

Now  confider  the  proceedings  of  this  court,  compared  with  The  proceedingi 
others  ;  they  have  been  formed  accordine  to  the  courfe  of  the  I"  ^*^'»  ^o"'t  f« 

.,,       *.-'^  rxi.  J  I  i_  1         formed  According 

Civil  law  m  fome  refpects,  and  analagous  to  the  common  law  to  the  comfe  of 
in  others.  ^^  civil  law  im 

fome  refpefts, 

The  ecclefiaftical  courts  proceed  no  further  than  excommu-  lawinoihci*. 
nication,  for  contempt,  the  caufe  is  at  a  ftand  till  that  cenfure 
iS  removed* 

At  common  law  there  are  two  defaults,  one  for  want  of  There  can  be  no 
appearance,  and  the  other  for  want  of  pleading,  and  for  this  judgmcnnnc»jief 
the  defendant  may  be  outlawed^   but  then   there  can   be  no  „  ^^  ,  default  j 
judgment  in  chief ;  but  after  the  eftates  and  goods  are  feized  but  after  a  lei- 
upon  a  capias  utlegatum^   you  muft  go  into  a  court  of  revenue,  ^^]^  ^J^uJ^^xhl 
and  in  a  fuit  in  the  name  of  the  Attorney  General^  at  the  relation  remedy  lies  in  a 
of  the  plaintiff",  you  may  have  a  decree  for   thefe  goods,  or  a  court  of  revenue* 
Jeafe  of  the  defendant's  lands  from  that  court. 

The  ^.&  of  the  5th  of  George  the  fecond,  ch.  25.  empowers 
the  plaintiff  to  go  on  as  well  upon  a  fequeftration  for  not  ap- 
pearing, as  i;pon  a  fequeftration  for  not  complying  with  a 
decree,  which  could  not  be  done  in  equity  till  then  ;  for,  ac- 
cording to  the  i^fe^.  of  that  aS,  **  where  perfons  do  not  enter 
**  an  appearance  within  the  ufual  time,  after  a  fubpoena  iil'ues, 
*•  and  is  juftly  fufpedled  to  abfcond  to  avoid  the  procefs,  then 
**  the  court  out  of  which  fuch  procefi  iffues,  is  to  fix  a  day 
**  for  his  appearpnccy  to  be  inferted  in  the  London  Gazette^  arid. 
*'  publiflied  on  the  Lord's  day  in  the  parifli  church  of  the  de- 
•*  fendant ;  and  a  copy  of  the  order  of  the  co«rt  is  to  be 
*•  pofted  up  at  fome  publick  place  at  the  Royal  Exchange  in 
**  London  \  and  on  the  defendant's  not  appearing  within  the 
**  time  limited  by  the  court,  the  court  may  order  the  plain- 
<*  tiff*5  bill  to  be  taken  pro  confejfoy  his  effedls  or  eftate  to  be 
«*  fequeftered,  and  the  plaintiff's  demand  to  be  fatisficd  out  of 
*•  the  eftate  or  cffefls  fo  fequeftered." 

In  cburts  of  common  law,  where  there  is  no  plea  put  in  at  in  court*  of  law 
all,  Jthe  judgment  is  by  nirduit ;    but  if  a  plea  be  put  in,  ^l^^^,^^^^^^^^^ 

by  nil  dicit,  »^  *■ 
isnperfeA  pka,  the  plaintifif  moft  d«mur>  and  if  allowed^  then  be  has  judgment,  becaute  tuc  pica  »  w- 
rnfficient*    . 

C  4  though 
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though  ever  fo  imperfeft,  there  cannot  be  a  judgment  nil 
dicity  the  plaintiff  muft  demur ;  and  if  the  demurrer  is  allowedi 
then  the  plaintiff  has  judgment,  beca«fe  the  plea  or  anfwer  of 
the  defendant  (for  the  word  anfwer  is  equally  ufed  at  law  as 
in  equity)  is  infufficient. 

In  equity  taking  So  in  equity  the  taking  a  bill  pro  confejp,  is  analogous  to 
a  bill  pro  cotifejj'o  taking  the  declaration  for  true,  where  the  plea  or  anfwer  of 
;'.^,:Srcu.     the  defendant  is  infufficient. 

ration  for  true  at 

iaw.  Why  is  not  taking  *a  bill  pro  confeffo^  when  an  anfwer  is  re- 

ported infufficient,    equally  jufl,  as    taking  a  declaration    for 
true,    where  the  plea  fails  5  for  if  a  plea  upon  arguing  the  de- 
murrer is  found  irtfufficient,  unlefsthe  defendant  put  in  a  better 
.  plea,  the  plaintiff  (hall  have  judgment  in  chief  ? 

Taking  Mcep-  Though  in  equity  you  cannot  demur  becaufe  an  anfwer  is 
tionstoaninfuf-  infujficient,  yet  taking  exceptions  to  it  before  a  M after,  is 
is^tlmamolirt'tQ  tantamount  to  a  demurrer  upon  an  infufficient  plea. 

ft  denaurxer  ac 

l*v«  What  muft  the  plaintiff  do  in  fuch  a  cafe  ?  Can  he  reply  to 

an  anfwer  that  has  beeQ  reported  infufficient,  and  is  full  of 
abfurdities  and  inconfiftencies  ?  he  muft  injure  himfelf  by 
fuch  a  reply,  and  therefore  the  court  will  not  oblige  him 
to  it. 

A  plaintiff  cannot  have  the  fame  benefit,  in  carrying  on  the 
feveral  proceffes  upon  a  contempt  of  the  defendant,  before  the 
hearing,  as  upon  an  abfolute  decree;  for,  in  this  latter  cafe,  the 
plaintiff' after  the  proceffes  have  been  executed,  and  goods  and 
eftate  fequeftered  under  them,  may  have  both  applied  to  fatisfy 
his  demand,  which  he  cannot  have  upon  proceffes  for  con- 
tempt only,  and  therefore  there  is  a  material  and  effential  dif- 
ference between  the  two. 

Thefe  are  the  things  which  ftick  with  me  as  to  the  prin- 
cipal point. 

The  cafe  of  As  to  the  cafc  which  has  been  mentioned  before  Lord  King^ 

ha'wkinirXpook  J  ^^g  of  council  in  it,  and  I  believe  I  may  venture  upon  my 
CiwnteiloriG^g-,  Hicmory  to  fay,  that  the  bar  were  not  fatisfied  with  the  reafon- 
\be4.hof6>«rg:tf  ing  of  that  cafe;  for  I  do  not  underftand  how  receiving  cofts 
theiecond,isnot  ^         ^  Matter's  reporting  an  anfwer  infufficient,    can  be  faid 

c ere- mined  upoA       ^  ^-         ^^  r  ^r  •  r  u      r 

fatisfaaory  rea-  to  be  accepting  it  for  an  anfwer  in  any  fort  whatfoever. 

Jrna.forjccciving 

ctfts  u^cn  a  AUilcr's  reporting  an  anfwer  infufficient,  is  by  no  means  accepting  it  for  an  aafwer. 

Befides,  in  that  cafe  there  was  a  third  anfwer  (which  had 
never  been  referred  for  infufficiency)  upon  the  records  of  tb6 
court ;  this  was  a  material  circumftance,  for  that  anfwer  ftand- 
ing  as  it  did,  the  court  would  not  e^aipine  whether  it  was  fuf- 
iicient  pr  not. 

1  Where 
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'    Where  there  has  been  an  amended  bill,  as  in  the  prelent  ^f^  ffardwieh 
cafe,  and  no  anfwer  put  in  to  it,  then  the  queftion  is,  whether  Jhlok^th!^  wtew 
the  plaintiff*  will  not  be  intitled  to  z  decree  pro  confejif  abftrad-  there 'is  an  a- 
cd  from  any  proceedings  in  the  original  caufe.  mended  biu,  an4 

•'   *  ^  °  no  anfwer  to  it, 

the  plaintiff  h 
Intitled  to  a  decree  ^9  eonfeffo,  abftrafted  from  any  proceedings  in  the  original  caulcw 

If  the  plaintifF  jfbould  not  be  intitled  to  fuch  a  decree  un- 
der thefe  circumflances,  then  the  authority  of  this  court  is  very 
defedive,  and  the  juftice  of  it  may  be  eluded  ;  but  I  will  not 
give  any  judgment  now,  and,  in  the  mean  time,  will  order 
precedents  to  be  fearched. 

N^  B.  This  matter  never  received  any  determination,  the 
parties  having  entred  into  an  agreement  to  withdraw  the  ap- 
peal, and  affirm  the  decree,  which  agreement  was  made  an 
'Older  of  court  the  loth  oi  December ^  1741. 

Walmejley  vcrfus  Booih^  June  the  agth,  1739.  Cafe  20. 

^JPHET  Crooks  in  the  year  1728,  being  under  fever al  Tar/**^ Crowf,  in 
J  profecutions  of  a  criminal  nature  in  the  court  of  King's  \l^\'  r*^e°cut*ion 
Bench  for  perjury  and  forgery,  employed  the  defendant  Booth  for  perjury  and 
as  his  attorney,  who  (after  many  fruitlefs  endeavours  of  Crook  ^o'^gery>  empioy- 
bimfelf  to  get  bail)  by  his  diligence  found  out  two  pcrfons '^/{jf/^^J;^^*^^ 
to  be  bound  with  Crook  in  a  recognizance  in  very  large  fums,  to  get  bail,  which 
and  in  the  courfe  of  thefe  tranfa6tions  the  time  of  the  defend- 1**^*^***  accord- 
ant was  principally  taken  up  for  many  weeks  :  In  this  inter-  ing  thi*s"traniac' 
val  he  drew  the  will  oi  Crook ^  who  gave  inftrudions  for  ittion,  drew 
himfelf  in  writing,  in  which,  with  his  own  hand,  he  dire<Sled  ^r***'^^'",' *'^<* 

1  /.  ^  .  X        \    r  I   %  I  •  I  .  dircdted  a  legacy 

a  legacy  of  1000/.  to  the  defendant,  and  {500/.  a-piece  to  #f  1000 /.  to  the 
the  bail  :  The  will  was  prepared  by  the  defendant,  and  cxe-  <Jefcndant,  and 
.  cutcd  by  Crook ;  and,  after  this,  at  the  requeft  of  the  defend-  \^^^^^{f^^lX 
sjnt.  Crook  gives  him  a  bond  for  the  fecurity  of  his  legacy,  in  terwarda  the  de. 
which  there  was  a  condition  in  the  words  following,  or  to  ^"***"5  ^ot  a 
this  effed,  that  *^  Whereas  John  Booth  has  been  ferviceable  to  ^^"i^y  °f  jj.g^iet" 
*'  y^phet  Crook  in  feveral  caufes,  and  ftill  continues  to  be  fo,  gacy:Croo^after- 
^«  and  the  faid  Japhet  Crook  being  thoroughly  fcnfible  of  his  r:"^»  .'7*»^7^ 

*,    -r  t  *>  ^  ./-     •       r  •  1  c^      r       i-.'     »  n     11  1  ^hw  Will,  and  bv 

**  icrvices  and  favours,  if  the  faid  japhet  Lroek  Ihall  leave  to  another  appoinu 

•*  the  faid  5^<ji«  B^^/A  a  legacy  of  1000/.  then   the  obligation  the  plaintiff  txe- 

«  fhall  be  void,  otherwife  to  ftand  in  full  force."     Crook  af- ^SjlTy* k'- 

terwards   revoked   thi$  will,   and,   by  another  will,   appoints  gatcej  aHer^ the 

Mary  Walmefley  execmnx.    and    makes   her  refiduary  legatee,  **"^^  **/ ^^*'f*'^- 

r  i_  •./!_''  /  •    .•   I    J  ^  /  J       9         '  tator,  the  dcfen- 

by  which  Ihe  becomes  intitled  to  17000/.  ^ant  brings  an 

a^ion   on   his 
bond,  and  has  a  verdidl  and  judgment ;  a  bill  brought  to  be  relieved  againft  it  for  fraud  ;  Crook  iWing 
fix  ycats  after  giving  the  bond,  and  not  attempting  to  be  r^i^vcd^  L^rd  IJardwickf  decreeJ  for  the  do* 
fendaot.     BarnartL  Chan.  Rep.  475. 

The 
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The  legacy  to  Booth  under  the  former  is  omitted  in  the  nevi^ 
ml\^  the  teftator  declaring  in  this  will»  that  the  procuring 
that  legacy  from  him,  was  by  impofition  :  Crook  died  in  1734^ 
and  fome  time  after  Mary  intermarried  mth  one Walm/lif^ 
againft  whom  Booth  brought  an  a£):ion  upon  the  bond^  and  had 
a  verdict  and  judgment,  and  a  bill  is  filed  here  by  Mary  and 
her  hufband  to  be  relieved  againft  it  as  obtained  by  fraud  and 
impofition. 

Lord  Chancellor, 

This  is  one  of  thofe  kind  of  bonds,  which  the  court  muil 
diflike  at  the  firft  appearance;  but  notwithftanding  there  muft 
be  fome  circumftances  of  fraud,  or  a  want  of  cohfideration> 
to  induce  me  to  lay  it  afide. 

Now  upon  the  circumftances  of  the  cafe,  and  up#n  the  recital 
of  the  bond,  I  muft  take  this  to  be  a  voluntary  bond  ;  for  tho* 
here  is  a  mention  of  fervices,  yet  they  are  not  fuch  as  will 
create  a  debt,  or  a  valuable  .confideration ;  nor  are  they  fuch 
as  will  make  it,  in  its  nature,  a  demand,  or  what  the  law  calls 
a  valuable  confideration. 

I  {hould  have  thought  it  a  much  ftronger  cafe,  had  it  been 
for  payment  of  money  at  a  certain  day,  but  this  is  to  be  paid 
futurely  by  an  executor  :  Now  Crook  might  not  leave  aflets  ; 
for  though  in  fufficient  circumftances  at  the  time  of  giving 
the  bond,  yet  he  might  have  contrived  it  fb  as  to  have  no  aflets 
at  his  death  ;  and  it  is  truly  faid,  that  fuch  a  bond,  accord- 
ing to  the  cafe  in  Lord  Harcourt^s  time,  fhall  be  poftponed  to 
all  deVts  whatfoever,  even  fimple  contradl  ones,  fo  that  this 
^  can  by  no  means  be  a  fecurity  for  money. 

It  has  been  infifted  on,  that  as  this  perfon  flood  in  no  other 
light  than  an  attorney  to  Crook,  he  cannot  intitle  himfelf  to 
the  bond. 

An  attorney  To  be  fur?  it  IS  extremely  wrong  in  an  attorney  to  take 

*^b***d*f"°^^*  bonds  for  fervrces ;  but  if  a  client,  with  his  eyes  open,  will 
^cw^buttfa'  g*ve  fuch  a  bond,  it  would  be  going  too  far  to  fay  fuch  a 
client  wilig^ve   bond  is  abfolutcly  void, 

kim  one  of  hit 

own  accord,  it  is        ^_„  .  -     -         ,  -  t  r  i     •        • 

»ot  abfoj»t«fy  f^his  cafe  has  been  compared  to  that  of  young  heirs  m 

*«*•  diftrefs  for  money  in  the  life-time  of  the  father  ;  but  I  do  not 

think  this  comes  up  to  the  prefent  cafe,  for  there  the  court 
prefumes  weaknefs  in  the  perfon,  and  upon  that  confideration 
relieves  ;  but  there  is  no  pretence  for  it  here,  for  Japhet  Crook 
was  more  likely  to  impofe^  than  to  he  impofed  upon  i  and  yet  if 
there  had  been  the  flighteft  evidence  of  impofition  upon  Crook^ 
I  fhould  make  no  fcruple  of  relieving  againft  this  bond. 

The  length  of  time  that  Crook  lived  after  the  executing  of 
this  bond,  is  certainly  a  ftrong  ci/cumftance  in  favour  of  the 
0hfMdmU    Why  did  not  Crook^  if  he  thought  himfelf  ag« 

grieved. 
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{riered,  in  fix  years  bring  a  bill  to  be  relicycd,  fcr  be  bad  the 
fame  equity  which  the  executrix  fets  up  now  by  the  prefenc 
bill  ?  Upon  the  whole,  I  am  of  opinion,  on  the  circuroftances 
of  chn  cafe,  that  th.e  bond  cannot  be  relieved  againft,  and 
that  the  iiijunaion  which  was  to  ftay  the  proceedings  at  law 
aoft  be  diiTolved.  /  r  6  ^ 

Walmejlej  verfus  Booth. 
Maj  the  2d,  1 74 1.     In  the  paper  of  rehearings. 

Lord  Chancellor, 

This  is  a  cafe  of  a  good  deal  of  confequence,  and  I  am  ex-  Lord  BarSwide, 
trcmcly  glad  that  I  have  an  opportunity  of  re-coniidering  it  in  ?°  **•  '**^  **• 
the  manner  it  deferves.  '^  JKJIL" 

decree* 
7  believe  I  did  fay  at  the  former  hearing,  that  it  would  be 
an  extraordinary  thing  if  the  reprefentacives  of  Japbtt  Crook 
(hould  prevail  to  fet  aude  a  bond  fraudulently  obtained,  and 
by  impofition  upon  a  man,  whofe  chara£kr  for  art  and  cun- 
ning was  fo  well  cftablifhed  in  the  world. 

But  upon  this  cafe  being  re-argued  and  re-confidered,  I  am 
dioroughly  convinced  that  my  former  decree  was  wrong. 

The  firft  confideration  arifes  upon  the  general  nature  of  the 
bond,  as  it  was  obtained  by  an  attorney  from  his  client,  while 
the  client  was  under  criminal  profecutions  :  I  think  this  is  a 
very  material  ingredient  in  the  cafe,  and  are  toe  principal 
grounds  I  go  upon  in  giving  judgment  in  this  cafe. 

Attomies  and  folicitors,  efpecially  fince  the  late  %St  of  par-  J^^^^.,  v 
liament,  2  Geo.  2.  e.  23.  have  been  confidered  as  officers  of  ia)s  down  cer^ 
jufti'ce,  and  they  have  ftated  fees  allotted  them,  which  they  ^»  ^^  ^  ^' 
ought  not  to  exceed;  and  therefore  in  all  courts,  but  more  f^^^^^^f  ^ttorl 
efpecially  in  courts  of  law,  there  are  certain  rules  for  regu-  niesandfoUdton 
latine  their  behaviour  with  regard  to  their  clients.  T*^  f  ^*^  ^ 

*  ^  iheir  clicflCs. 

Upon  this  flrround,  if  a  man  retains  an  attorney  to  appear  where  an  attor- 
tor  nim,  and  he  does  not  appear  accordmgly,  the  court  will  appear,  aod  docs 
punifli  him  for  it ;  and  on  the  other  fide,  they  will  not  fufier  nor,  the  court 
a  perfon  who  has  made  choice  of  an  attorney  in  a  caufc  to  J"**  p"*"*  ^}^ 
change  him  without  the  exprefs  leave  of  the  court.  ney  once  chofen 

•  cannot  bechanc 

cd,  withoot  leafe  of  the  court* 

Tlie  cooieqoence  of  this  is,  that  there  is  a  ftrong  alliance  The  court  wiU 

between  an  attorney  and    his  client,  and  a  great  oblie^ation  ^^  \  ^^"* 
^'^,  -,.',.        ,.*=>       n         ^j.     againft  the  crtor* 

upon  the  attorney  to  take  care  of  his  client  s  interett ;  and  the  ^^^  ot'«a  anor- 

Coqrt  will  relictre  a  client  againft  the  extortion  of  an  auorney.  nej. 

This 
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This  is  the  general  rule  J  let  us  now  confider  the  prefcnfc 
cafe. 

The  defendant  Mr.  Booth  docs  not  pretend  to  fay  that  he 
had  the  leaft  acquaintance  with  Jofeph  Crook  till  OSlober  1728, 
and  very  little  bufinefs  appears  to  have  been  done  from  this 
time  till  the  giving  the  bond  ;  and  allowing  that  all  fees  are 
paid,  and  every  thing  admitted  befides  that  could  be  charged 
for  the  moft  trifling  attendances  during  the  period  from  1728 
to  the  time  of  the  bond,  it  is  not  pretended  there  was  any 
more  than  26  x.  due  to  the  defendant  at  the  time  of  the  exe- 
cution of  it. 

Japhet  Crook  was  then  under  profecution  for  two  different 
offences  of  a  very  heinous  nature,  one  for  forgery,  and  an- 
other for  perjury,  for  which  he  afterwards  fuffered  as  he  de- 
ferved  :  And  under  thefe  circumftances  to  be  fure  it  concerned 
bim  very  much  to  find  out  perfons  who  would  be  bail  for  him. 

There  are  a  great  many  people,  without  doubt,  that  bring 
diftrefs  upon  themfelves ;  but  while  they  are  in  fuch  a  fitua- 
tion,  it  does  not  make  the  leaft  difference,  whether  this  diftrefs 
came  upon  them  through  their  fault,  or  their  misfortune. 

While  Japhet  Crook  was  in  this  deplorable  condition,  the 
defendant  draws  his  will,  and  gives  himfelf  a  legacy  of  1000  /. 
This  is  no  very  favourable  circumftance,  that  an  attorney 
who  draws  the  will  of  a  perfon  in  fuch  a  fituation  ftiould 
take  the  advantage,  and  fecure  to  himfelf  a  legacy  of  1000/. 
and,  befides  the  inferting  the  legacy  in  the  will,  it  is  carried 
much  further,  and  Japhet  Crook  is  prevailed  upon  by  the  de- 
fendant to  give  him  a  bond,  reciting  many  and  faithful  fer- 
viccs,  and  particularly  the  procuring  bail  on  the  criminal 
profecutions,  and  the  bond  to  remain  in  full  force  till  the 
executors  of  Japhet  Crook  (hall  pay  to  the  defendant  the  fum 
of  1000/.  in  fix  months  from  the  teftator's  death  ;  io  that  by 
this  means  the  money  is  fecured,  and  it  is,  to  all  intents  and 
purpofes,  made  irrevocable. 

It  has  been  faid  by  Mr.  Chute^  that  this  is  only  a  legacy 
given  with  a  preference  5  but  it  differs  very  materially  from 
fuch  a  legacy,  becaufe  Japhet  Crook  has  bound  himfelf  in  a 
bond,  which  makes  it  a  debt,   and  irrevocable. 

Upon  thefe  confiderations^,  and  attended  with  fuch  circum- 
ftances, the  defendant  appears  in  a  very  unfavourable  light  to 
the  court. 

This  cafe  has  been  compared,  in  the  firft  place,  to  the  de- 
frauding of  young  and  improvident  heirs,  where  the  court  re- 
lieves upon  general  principles  of  mifchief  to  the  publick,  with- 
outrequiring  particular  evidence  of  adiual  impofuion  upon  them, 

as 
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fts  they  are  cafes  of  general  concern;  they  alfo  give  relief, 
becaufe  the  circumftances  and  iituation  of  the  ypung  {>erfons 
at  the  time  of  the  agreement  make  them  extremely  liable  to 
impofitions. 

Now  confider  the  condition  of  Japhet  Crook  at  the  time  of 
entring  into  this  bond  \  he  was  under  very  fevere  profecu- 
tions,  for  very  heinous  offences,  and,  in  fuch  a  cafe,  was 
obliged  to  call  in  an  attorney  to  his  affiftance. 

It  has  been  faid  ^7iX,yaphet  Crook  vr2is  a  very  cunning  fel- 
low, and  a  very  great  knave,  and  I  believe  it  to  be  true ; 
but  the  court  muft  not  confider  the  particular  circumftances 
of  the  man,  but  the  cafe  in  general ;  for  a  perfon  may  be 
profecuted  for  thefe  very  crimes,  and  yet  be  ennocent ;  and  it 
would  be  very  mifchievous  if  there  was  any  encouragement 
given  to  an  undue  advantage  taken  of  another  under  fuch  cir* 
cumftances. 

The  next  cafe  to  which  it  has  been  compared  are  marriage* 
brocage  bonds,  which  have  fome  fimilitude,  though  not  en* 
tirely  fo« 

The  next  was  the  cafe  of  mortgages,  as  where  a  perfon 
takes  the  advantage  of  another's  necefEcicF,  and  fecures  to 
himfelf  an  exorbitant  intereft^  in  which  inftance,  the  court 
will  fet  it  afide  if  he  gets  any  unjuft  gain  to  himfelf,  though 
it  be  not  done  in  the  bare-faced  way  of  intereA,  but  in  fome 
other  fhape. 

What  IS  the  general  rule  the  court  goes  upon  ?  why  the  per- 
fon*s  being  in  fuch  circumftances  that  any  body  might  have 
taken  the  advantage  of  him,  and  here  the  court  will  not  allow 
jf,  any  more  than  B.  to  get  an  illegal  benefit  to  himfelf. 

So,  in  this  cafe,  yaphtt  Crook  was  no  more  under  an  obliga- 
tion to  employ  the  defendant  as  his  attorney,  than  any  other.  . 
■  I  think  the  cafe  is  ftronger  between  attornies  and  their  cli^ 
ents,  than  any  of  the  cafes  that  it  has   been  compared  with 
by  the  counfeh 

Becaufe  all  the  courts,  both  of  law  and  equity,  order  their 
bills  to  be  taxed  :  and  there  are  a  number  of  cafes  in  this  court, 
where  a  client,  unaffifted  by  an  attorney,  has  paid  a  law  bill, 
and  accepted  of  a  receipt  for  it,  and  yet  has  been  allowed  to 
open  the  whole  ac<;ount  notwithftanding,  and  to  take  excep- 
tions to  any  improper  or  extravagant  charge  in  the  attorney's  bill. 

Nay,  even  if  a  client  has  given  an  attorney  a  bond  or  mort-  Equity  will  orJer. 
gage  to  fccurc  the  paymeat  of  what  was  charged  to  be  due  to  b^jno^'bcuxVi, 

tho*  he  has  a  mortgage  to  fecure  the  pa^mciu  oi  ic. 
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him  on  account  of  a  law-fuit,  the  courts  of  equity  haverelier* 
cd  the  client,  and  ordered  the  bill  to  be  taxed. 

And  what  is  the  reafon  the  court  goes  upon,  in  fuch  deter^ 
mination?  why,  the  great  power  and  influence  that  an  attor* 
ney  has  over  his  client. 

Now, 'confider  the  prefent  cafe;  here  is  an  extravagant  re- 
ward given  for  fervices,  and  the  court,  if  they  had  allowed  the 
legacy,  would,  in  the  firft  place,  have  dire^ed  the  Mafter  to 
inquire  what  thefe  fervices  were,  and  whether  they  were  inany 
proportion  adequate  to  the  reward. 

Thefe  twQ  cafes  have  been  put  by  counfel :  that  after  a  fuit 
is  finilhed,  if  a  bond  is  given  to  an  attorney,  to  fecure  to  him 
fome  reward  for  his  merit  and  fervice  in  a  caufe  ;  or  if  after  a 
marriage  had,  a  fecurity  is  given  to  a  perfon  who  was  inftru- 
mental  in  procuring  the  match,  for  a  confiderable  fum  as  arc- 
ward,  that  this  court  would  have  fupported  them  as  juft  de* 
mands. 

Thefe  are  certainly  very  different  cafes  from  the  prefent,  but 
I  do  not  know,  that,  even  in  thefe,  there  has>ever  been  any  de- 
termination. 

But  the  bond  here  does  not  import  any  thing  of  this  kind, 
for  it  only  irecites  fome  paft  fervices,  which  were  immaterial 
and  trifling  ;  but  the  principal  confideration  is  for  any  future 
fervices  he  may  be  ready  to  do  him. 

Wilf.  Rep.B.R.      To  be  fure,  after  a  fuit  IS  intirely  atan  end,  a  client  may  give 
'a  Vei.  ix%  a6o,  ^^  attorney  a  reward  for  fervices,  over  and  above  his  legal  fees. 

Thefe  are  my  reafons  with  regard  to  the  publick  j  but  there 
are  other  reafons  that  weigh  with  me, in  this  cafe. 

The  defendant  has  faid  in  his  anfwer,  that  this  is  a  voluntary 
bond,  but  then  he  has  likewife  fet  forth  the  reafonable  motives 
which  might  induce  Japhet  Crook  to  give  this  bond  ;  namely, 
the  many  and  frequent  fervices  the  defendant  had  done. 

Now  what  are  they  ?  only  the  few  tranfafiions  from  O^j- 
iir  1728,  to  the  time  the  bond  bears  date. 

This  is  a  falfe  recital ;  and  (hews  likewife,  that  there  is^ 
fome  impofition,  and  aja  undue  advantage  taken  of  Japbit 
Crook^%  neceffities. 

There  is  another  circumftance  too ;  it  appears  that  the  bail 

was  given  upon  the  artiorari  the  very  day  the  bond  was  given, 
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juft  at  a  period  of  time  when  Japba  Crook  muft  have  gone  to 
prifon,  or  put  in  bail :  I  do  not  enter  into  the  conflderat^  of 
kired  bail,  becaufe  it  does  not  appear  what  was  the  nature  of 
ChitbaU. 

Now  w|iat  is  the  defendant's  merit  as  to  this  bail  ?  it  does 
not  fo  much  as  appear  that  he  gave  any  counter  fecurity  to  the  ' 

bail,  fo  that  he  has  done  nothing  more  than  what  every  attor- 
ney does  in  the  common  cafes  of  bail. 

Upon  the  whole,  I  am  of  opinion  that  the  court  ought  to 
pay  no  regard  to  fuch  a  bond,  as  it  might  be  attended  with 
bad  confequences,  by  encouraging  attornies,  after  they  have 
got  into  the  iecrets  of  their  clients,  to  extort  from  them  ua- 
rcafonable  rewards  to  themfelves. 

The  queftion  is,  whether  this  bond  may  ftand  as  a  fecurity 
for  fuch  fervices  as  the  defendant  has  really  done,  and  for  fuch 
demands  as  are  really  due,  « 

And  as  the  plaintiflF  fubmits  it  (hould,  I  do  not  fee  any  rea« 
fon  why  the  court  (hould  interpofe* 

But  I  fhall  give  diredions  to  the  Mafter  to  inquire  what  ex« 
traordinary  fervices  the  defendant  has  done  to  intitle  him  to 
any  reward,  and  what  is  juftly  due  for  fees ;  and  his  Lordlhip 
made  an  order  accordingly. 

Simp/on  verfus  Vaughan^  February  i,  1739.  Cafe  li; 

A  Bill  was  brought  by  the  obligor  in  a  bond  zg2Lin&Faughau  A  ^^«fin?« 
the  reprefentative  of  Nut  jVfho  was  a  co-obligor  with  Btfi^r.  MtSre*«  A  bond, 

fills  up  one  from 
ji.  and  ^.  to  C  in  which  the  obligors  are  only  jointly  bound  ;  one  of  them  is  dead,  and  the  qneftioa 
wm,  whether  the  fiinmror  is  anfwerable  for  the  whole  money.    The  court  relieved  upon  the  mijhtkt% 

The  bond  was  dated  the  i8th  of  September  1730,  and  filled 
up  by  Baiery  one  of  the  co-obligors,  as  follows  : 

«<  John  Nut  and  Jo/epb  Baker  are  held  and  firmly  bound  in 
««  the  fum  of  4000/.  for  which  payment  juftly  to  be  made,  wc 
^<  bind  ourfelves,  our  heirs,  executors  and  adminiftrators. 

«*  The  condition  of  this  obligation  is  fuch,  that  if  the  above 
•«  bounden  John  Nut  and  Jofepb  Baker ^  their  heirs,  i^c.  do  well 
**  and  truly  pay  the  fum  of  2000/.  then  this  obligation  to  be 
^  void" 

It  was  recited  in  the  bond  that  Nut  and  Baker  were  partmrs. 

Nut 
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fTut  died  in  1732.  BaJtfr  poffefled  all  the  joint  cfFefts,  and 
live  notdlltlis  after  the  death  of  Nut  became  a  bankrupt. 

The  plaintiiFfuggefts  by  his  bill,  that  as  the  bond  was  filled 
up  by  Baker  J  that  omitting  feverally  bound,  was  done  fraudu* 
lently,  or  through  ignorance  and  miftake ;  and  therefore  he 
ought  to  be  relieved,  either  on  the  point  of  fraud,  or  that  as 
the  reprefentative  of  Nut  confeiTes  aiTets  by  his  anfwer,  his  debt 
pught  to  be  fatisfied  out  of  the  faid  aiTets  ;  for  the  defendant 
Vaughan\i2^'&  fet  forth  by  his  anfwer,  that  Nutj  as  a  relation  of 
one  Hawkins^  became  intitled  by  diftribution  to  the  fum  of 
1200/.  as  his  (bare  of  the  perfonal  eftate  of  Hawkins^  and  that 
VaughaUjZS  one  of  the  reprefentatives  ofNuty  has  permitted  this 
money  to  be  retained  by  the  adminiftrator  of  Hawkins^  to  in- 
demnify him  againft  the  plaintiiPs  demand  on  account  oiNut^ 
and  by  virtue  of  his  bond. 

The  defendant  infifts  that  the  aflets  of  Nut  are  not  liable,  be- 
caufe  the  bond  is  joint,  and  not  joint  and  feveral;  and  therefore 
Baker^  by  furvivoribip  is  anfwerable  for  the  whole  money. 

Lord  Chancelior, 

There  is  fomething  new  in  this  cafe  ;  and  yet,  upon  the  gc- 
iieral  reafoning  of  this  court,  equity  will  extend  it  further  than 
the  law  will  do ;  now  as  to  this,  it  cannot  be  laid  dowii  as  an 
invariable  rule,  that  the  court  will  do  it  in  every  cafe. 

The  remedy  in  point  of  law  was  extinguilhed,  as  againft 
Nuty  and  furvivcd  only  againft  Baker. 

The  principal  ingredient  for  the  plaintiff,  is,  that  'tis  not  a 
debt  in  the  way  of  trade,  but  is  an  a£tual  loan  of  a  fum  of 
money,  and  the  debt  confequently  arifes  from  the  contradt  it- 
fclf,  and  if  there  is  any  defe<a  in  the  contrail,  the  court  will 
refort  to  what  was  the  principal  intention  of  the  parties,  that 
they  /hould  be  feverally  and  jointly  bound. 

ik  note  of  hand  I  have  upon  Other  occaflons  mentioned  the  cafe  on  the 
•t  the  beginning  northern  circu it,  before  Lord  Macclesjield :  A  girl,  in  cbnfidera- 
*riort)now.  t'on  of  3to/.  fubmittcd  herfelf  to  the  pleafure  of  a  man  j  he  was 
ed  and  received  J  fo  ungenecous  afterwafds  as  to  refufe  payrpent,  and  fbe  was 

^nd  ** '^*  hefe'  ^^^'^S^^  ^°  ^"^  *^^^  "P^**  ^^^  "^'^>  which,  in  the  beginning  of 
words!v;bicbl[  it,  was  mentioned  to  be  for  20/.  borrowed  and  received,  but 
j^rmife never  19  at  the  latter  end  were  thefe  words,  which  I  promife  never  t9 
53i.P^rit  hddf  ^^-^^  -^y  ^^'■^  ^occlesfield  held,  that  here  is  a  good  foundation 
the  plaintiff  in '  for  an  ajfumpjtt^  upon  the  lending  on  one  fide,  and  the  borrow- 

the  action  was  ^ 

well  intitled  upon  the  lending  on  one  (ide>  and  the  borrowing  oh  the  cther^  notwithftanding  the  words 
.  ia  the  condufiou  of  the  note« 

ing 
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^^iig  on  the  other;  and  the  words  in  the  conclufion  of  the  note 
will  make  no  variation,  and  confequently  the  pIainti£F  in  the 
aiftion  is  well  entitled  to  recover  the  20/. 

It  is  the  lending  of  one  fide  and  the  borrowing  of  the  other^ 
makes  the  ftrength  of  thefe  cafes. 

As  to  the  word  partners  being  recited  in  the  bond,  that  is  ra- 
ther in  the  nature  of  an  addition  than  any  thing  elfe,  and  no 
great  ftrefs  to  be  laid  upon  it. 

All  cafies  of  this  fort  muft  depend  upon  their  particular  cir- 
camftances. 

Now  here  is  a  reafonable  prefumption  that  this  bond  was  ci-  wh««  nwncy  it 
Act  trough  fraud,  or  for  want  of  fkill,  made  a  joint,  inftead  J-"* '^J^^^^^^^^^^^ 
(rf  a  joint  and  feveral  bond  ;  for  Baker^  one  of  the  obligors  who  through  frauH,  or 
filled  it  up,  is  only  a  tradefman,  and  intirely  unacquainted  with  ^-^  "^^^^  P'  ^'"^ 
the  common  form  of  bonds,  where  money  is  lent  to  two  per-  \  J^;^"  q")^ 
ions  I  but  I  do  not  think  it  was  a  fraud  in  Baker^  but  merely  a  infiead  of  a'joint 
miftake,  and  this  is  a  head  of  equity  on  which  the  court  always  ^l^l^l!^'^^^ 

lelievCS*  equity  on  which 

this  court  always  iclieftf • 

The^^^Mriqueftion,  Out  of  what  fund  is  this  money  to  arife  i 

Now  it  cannot  be  infifted  that  the  1200/.  left  in  the  hands 
of  Hawkyms*s  adminiftrators,  is  by  any  particular  agreement 
made  liable  to  Simpfons  debt,  but  merely  left  as  a  fecurity  to 
indemnify  them  againft  the  demand. 

The  next  queftion  will  be,  whether  thefe  perfons,  viz^ 
Hawidni\  adminiftrators  are  proper  parties  to  this  fuit  i 

It  has  been  faid  at  the  bar,  that  you  may  make  any  perfon  a  Itisnotafeneral 
defendant  that  you  apprehend  has  poffeffed  himfelf  of  affcts  '^^^^'^^[^''^^ 
upon  which  you  have  a  lien  :  but  this  certainly  cannot  be  laid  affcts  mayb 
down  as  a  general  rule  5  for  it  would  be  of  dangerous  confe-  mideadc:cndan^ 
quence  to  infift,  that  you  can  make  any  perfon  a  defendant  hlm°rncc"<^ary 
who  has  aflets,  unlefs  you  can  ihew  to  the  court  he  denies  that  pany,  the  pia.n- 
he  has  any  fuch  affcts,  or  applies  them  improperly.  'Ih^ denksTolh 

adets^  or  applies  them  impropeily. 

But,  however,  in  the  prefent  cafe,  the  coQrt  may  give  fuch 
diredions  as  will  reach  the  fumof  1200/.  for  I  (ball  order  the 
adminiftrators  of  Hawkins  to  retain  this  money  in  their  hands, 
till  Mr.  Vaugban  basdtfcharged  this  debt  to  Simp/on^  and  upon 
fuch  payment,  the  adminiftrators  of  Hawkins  ihall  aflign  the  ^ 
J2Co/.  to  Vaugban^  or  fuch  perfon  as  he  (ball  appoint ;  and  his 
Lordfliip  was  pleafed  to  otder  accordingly. 
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Cafe  22.     Brook,  cxeciitor  of  Ifobari  v.  Gaily,  April  the    25th,    I74dj 

Eajfer  Term. 

Afchool-boy  /  i  "MIE  bill  was  brought  by  the  plaintifF,  as  executor  of 
con:raas  a  debt  j^^  Hobart,  againft  the  defendant,  to  have  a  note  delivered 
bu4unj,cham  "P  ^^  ^®  Cancelled  (which  Hobart  had  given  to  the  defendant), 
paign,  ciarrt,      upon  a  chargc  of  fraud  and  niipoliiion, 

&c.  with  G  a 

victualler,  in  fivtf  months  time  5  in  a  few  days  after  he  came  df  age,  G.  prevails  on  him  to  give  a  note 
for  the  59  /.  without  producing  any  account,  or  delivering  him  a  bill.  Lord  Hardivicke,  upon  the 
circumftanccs  of  the  cafe^  decreed  the  note  to  be  delivered  up  to  be  cancelled.    Barnard,Qh2ia,  1, 

Lord  Chancellor  flated  the  cafe  in  the  following  manner. 

A  young  gentleman,  admitted  to  be  an  infant,  and  known 
to  be  a  fchool-boy  at  Montigniack' s  French  fchool,  near  Oxford 
chapel,  takes  it  into  his  head  to  refort  to  Gally's  cofFee-houfe, 
or  rather  viduallihg-houfe,  as  all  forts  of  meat  and  liquors 
were  fold  there  j  and  the  mafter  of  it  fufFers  a  fchool-boy,  juft 
turned  of  twenty,  to  contratSt  a  debt  of  fifty-nine  pounds,  in 
the  fpace  of  five  months,  from  April  1735  to  the  September  fol- 
lowing, when  his  allowance  in  pocket-money  by  the  guardian 
was  only  feven  ihillings  a  week,  and  in  my  opinion  very  fuf- 
ficient. 

The  things  for  which  he  contra£led  the  debt,  were  for  meat 
either  for  himfelf,  his  friends,  or  his  dog,  or  for  liquors  fent  to 
his  lodging,  which  was  the  fchool  ;  in  one  day  claret  to  the 
amount  of  3/.  burgundy  i/.  lox.  champaign,  2/  71.  in  the 
whole  6/.  1 7  J.  i/.  i$j.  was  charged  another  day  for  rack 
punch  fent  to  his  lodging;  another  day  coffee  and  jellies, 
which,  if  it  had  refted  there,  might  have  been  excufable,  if 
done  once  or  twice  only  ;  but  it  was  by  no  means  commenda- 
ble to  give  an  infant  fuch  long  credit  as  fix  months  for  even 
thefe  things. 

The  defendant's  telling  Mr.  Montigniack  when  he  came  to  /«- 
quire  after  his  fcholars  behaviour,  that  it  was  no  bufinefs  of  his, 
was  a  very  improper  anfwer  to  the  fchoolmafter,  and  an  evidence 
that  he  was  doing  wrong,  and  wanted  to  conceal  it. 

As  to  the  young  man  himfelf,  he  appears  to  have  been  often 
in  liquor,  and  the  fa£t  fpeaks  it  felf,  confidering  the  great 
quantity  of  wine,  ^c.  which  were  fo  frequently  fent  him. 

In  two  or  three  days  at  moft  after  Hobart  came  of  age.  Gaily 
prevails  upon  him  to  give  a  note  for  the  59/.  though  no 
account  appears  to  have  been  kept  of  the  dealings,  nor  any 
bill  delivered  after  Hobart  came  of  age. 

This 
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This  cafe  will  turn  upon  two  general  confiderations  : 

Firflj  As  to  the  tranfaftions  between  Hobart  and  Gaily  before 
tiie  promiflbry  note  was  given,  and  before  he  was  of  age. 

Secondly^  On  the  alteration  that  has  been  made,  by  a  pro- 
miflbry note  being  given,  and  upon  the  circumftances  at  the 
time  it  was  given. 

As  to  thefrjij  they  are  tranfaftions  of  fuch  a  nature,  as 
ought  to  be  difcountenanced  in  a  court  of  equity. 

The  law  lays  infants  under  a  difabillty  of  contrading  debts,  SceiBIacJcRep, 
except  for  hare  neceffaries^  and  even  this  exemption  is  merely  '3»5' 
to  prevent  them  from  periihing. 

^  The  reafon  why  the  law  lays  them  under  fuch  reftriclions, 
IS  to  prevent  their  being  impofed  upon,  unknown  to  their  pa- 
rents or  guardians. 

Neither  law  nor  equity  know  any  difference  between  an  in-  Between  aniii« 
fant  of  fixteen  or  feventeen,  and  one  turned  of  twenty,  ^^^^^^  ^^^A ol^^rn^^ 
being  a  precife   time  fixed  for  their  coming  of  age,  and   the  of  2-,  there  is 
latter  may  be  equally  relieved  with  the  former  ;  for,  till  he  ar-  "<>  difference 

•  ^  1-  rjj  '    c      ^  either  io  law  or 

rives  at  twenty-one,  he  is  conndered  as  an  infant.  equity,  the  latter, 

if  impofed  on. 

From  all  the  circumftances  of  the  cafe  which  I  have  ftated  ^"j^'^ifoVi^l* 
before  the  giving  of  the  note,  it  is  very  plain,  that  the  defendant  * 

a£ted  matS^de  by  giving  evafive  anfwers,  and  by  endeavouring 
to  fecrete  what  he  was  tranfafting  with  the  infant. 

As  to  the  faond  point : 

It  is  truly  faid,  oji  the  part  of  the  defendant,  that  if  an  infant  if  an  infant  takes 
takes  up  goods  before  he  comes  of  age,  and  gives  a  note  for  it  up  goods  before, 
after  he  is  of  age,  if  there  is  no  fraud,  it  is  good  at  law.  lor  tZluvL 

comes  of  age,  if  no  fraud,  good  ac  law. 

It  has  be^n  likewife  faid  the  executor  of  Hobart  the  plaintiff  is  Where  sn  un- 
a  meer  volunteer;  but  I  (hall  not  confider  him  as  fuch,  for,  as  confcionabk 
ftanding  in  the  place  o^  Hobart  (who,    if  he  had  been  living,  wkran'inunt* 
and  had  waked  out  of  his  drunken. fleep,  might  have  been  re-  before  becomes 
Jieved),  he  is  equally  intitled  to  relief  as  fuing  in  his  right.      °[^h!nd'"i8  Xn 

from  ^iOT  imme- 

Where  it  is  manifeft  there  has  been  an  unconfcionable  bar-  diatciy  on  hu 
gain  made  with  an  infant  before  he  comes  of  age,  the  taking  a  <:oming  of  age ; 

^  *.   •         ,    ^  ...  I  1  r        «       •        r  the  court,  on  a 

note  of  hand  from  him  in  two  or  three  days  after  he  is  ot  age,  ^^u  brought  even 

by  his  executur, 
will  order  it  to  be  cancelled  j  for  attempting  thus  to  fubftantiate  fuch  a  bargain,  made  with  an  infant 
iiidiig  hit  infancy,  is  a  principal  ingredient  with  a  court  to  relieve. 

Da  to 
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to  fubftantiate  it,  is  a  fufpicious  circumftance,  and  has  alway!» 
been  a  material  ingredient  to  direfl  the  confcience  of  this  court. 

It  is  very  ftrange,  that  there  (hould  be  ne  account  ftibfifting 
for  dealings  of  five  months,  nor  any  pretence  of  a  bill  delivered 
after  Hobart  came  of  age,  nor  is  there  any  evidence  that  a  bill 
lay  before  him  for  his  confideration,  at  the  time  he  gave  the  note* 

So  that  here  fs  a  note  without  any  previous  confideration, 
which,  to  eftablifh,  would  be  contrary  to  the  rules  of  this  court. 

If  the  care  and  education  of  youth  have  been  thought  of  con- 
fequenfce  in  former  ages,  or  of  publick  concern  by  the  parent, 
t6  give  any  encouragement  to  a  tranfadtion  of  this  kind,  would 
intirely  defeat  that  care,  and  be  extremely  fatal  to  the  health,  the 
manners,  and  every  thing  elfe  that  is  valuable  in  young  perfons. 

The  cafe  the  neareft  to  this/  is  the  impofition  upon  young 
heirs,  in  the  life-time  of  their  anceflors,  who  though  of  full 
age  at  the  time  of  the  fraud,  yet  if  his  necefEties,  extravagan- 
cies, or  the  feverity  of  his  parents,  made  him  fubmit  to  the  im- 
pofition,' this  court  will  give  relief  merely  to  difcourage  5it- 
tempts  of  this  nature. 

I  think  it  neceffary  to  make  an  example  of  the  defendant  in; 
Wejiminfier- Rally  as  it  is  fo  near  a  neighbour  of  Wejiminjler 
Schools  and,  upon  the  whole  circumftances  of  the  cafe,  do  de- 
cree the  note  to  be  delivered  up  to  the  plaintiflF  to  be  cancelled  t 
but  if  the  defendant  (hould  be  minded  to  bring  an  adion  at  law 
for  goods  fold  and  delivered,  he  ihall  not  be  enjoined  from  do- 
ing it ;  and  I  will  likewife  diredi  the  executor  to  admit  affetSy 
and  not  to  infift  upon  the  ftatute  of  limitations,  pendente  lite  in 
the  court  of  Chancery,  but,  at  the  fame  time,  I  fliall  limit  him 
to  bring  his  adiion  by  Michaelmas  term  at  furtheft ;,  that  he 
may  not,  through  vexation,  defer  it  as  long  as  he  thinks  pro- 
per ;  and  his  Lordihip  made  an  order  accordingly. 

Cafe  23*    JJhburnbam  verCus  Bradjhawj  April  the  ^6th,  1740,  upon  the 

equity  referved. 

Adevifetoclia-  /THHERE  was  a  devife  to  charitable  ufes  under  a  will  in 
ritabicuies under  J[  1734,  the  teftator  lived  till  y«i^  1736,  a  month  after 
thr'tiftatuJiivcd  *^^  ^^^  ftatute  of  mortmain  took  place,  and  then  dies  with- 
a  month  after  out  revoking  his  will  :  It  was  referred  by  the  court  of  Chancery 
the  new  ftatute  |q  ^i^  Judges  for  their  opinion,  whether  this  was  a  good  dif- 
took  place  all  pofition  to  charitable  ufes  ;  and  all  of  them,  except  Mr.Juftice 
the  judges,  ex-    Dentony  who  was  ill,  certified  tliat  the  devife  to  thefe  ufes 

c«pt  Mr.Juftice 

Dimtu,  certified  that  the  dtvifc  wai  ^od  in  law.    ^nrfftfri.  Chan*  6«  ^. 

was 


ifl  tlie  Tine  tf  Lord  CbtnccIIor  Hardwicke.  2f 

good  in  law,  notwithftanding  the  ad  ;  and  thereupon 
Lord  Chancellor  declared  the  will  fliould  be  eftabliihed,  and 
the  tnifis  of  the  charity  carried  into  execution^ 

TuffneU  verfus  Fage^  April  the  28th,  1740.  Cafe  24. 

WT^LLIAM  Springei  made  his  will  in  writing,  figned  by  JF.S.  makes  hb 
^^     himfelf,  bat  unattefted  by  witnefles,    wherein  was  the  '^•^  *"^  fig"*  >•# 
following  claafe,  "All  the  eftate  which  I  have  I  intend  to  t''tb^  Xff*  * 
'*  fettle  in  this  manner ;  My  eftate   in  Kir  by-bally   near  Hen^  bad  00c  furren^ 
"   nimgbam-caftli^    by  Henningbam   town,  which   is   135/.  /'^^  tSdlftalTthe 
**  amm.   12$  L  exchequer  annuity  (and  his  ftocks,  which   the  qne{\\olwM 
••  teftator  enumerates)  all  which  I  give  to  my  dear  brother  whetiief  it  prf- 
•*  Jhtbnj  Springit ;  after  his  death,  my  defire  is,  that  it  ftiould  J^th^^^tttf 
**  be  difpofed  of  after  this  manner ;   To  Mr.  fFilliam  Tuffnel^  fnodi  and  pcr- 
**  the  fon  of  Samuel  Tuffhel^  efq;  at  LangUj^  in  EJfex^  my  eftate  i»^  r*****o!JL 

fi^  35  JT.  S.  wUch  takes  ia  fee-fimple  only,  and  ddet  not  attend  to  cofUmaryeftitei*    %  Eq.  CaC  abr* 
•flw  «•   s  BmimrL  Chaac.  Rep,  9.  Ac. 

The  other  part  of  his  eftate,  the  teftator  gave  to  the  per- 
Chu  named  in  his  will,  but  made  no  furrender  to  th^  ufe  of  his 
will  of  what  was  copyhold, 

JFiBiiom  TuffniB  made  his  will  in  1732,  by  which  he  de- 
vifed  the  eftate  of  Kirby-haU^  and  other  eftates,  to  Pagi^  and 
two  other  perfons,  of  which  one  was  his  heir  at  law,  in  truft 
for  the  plaintiff',  but  thif  teftator  did  not  make  any  furreoder 
to  the  ufe  of  his  will,  nor  have  the  devifees  ever  been  admitted 
to  tile  copyhold  eftates,  but,  notwithftanding,  on  the  death  of 
Jmth^ttf  Springet  in  I735»  they  took  poiTeffion,  and  againft 
them  the  plaintiff  has  brought  bis  bill,   for  an  account  of  the 

leauaod  profits  of  Kir by^  bally  and  prays  that  the  eftate  may  be 

decreed  to  him. 

Lo&i>  Chancellor, 

I  will  confider  this  cafe  in  two  lights ;  firfi^  whether  the  will 
of  a  copyholder,  unattefted  by  witnefles,  is  fufficient  to  declare 
the  ufes  of  a  furrender  made  to  the  ufe  of  a  will  \  and  fecondly^ 
where  there  is  no  furrender,  as  in  the  cafe  before  me,  whether 
fuch  a  will  is  fufficient  to  pafs  the  truft  of  the  copyhold  lands 
to  the  plaintiffl 

With  refped  to  the  confideration  of  the  queftion  in  the  firft  wkercaman 
ofthefe  lights-,  where  a  man  is  feiz^d  of  copyhold  lands,  and  []^"*^i7'eftau 
fiirrenders  to  the  ufe  of  his  will,  and  executes  a  will,  though  to  tbeufeofbia 
not  attefted  by  witnefles,  yet  it  (hall  direft  the  ufes  of  the  '*'''^^**^**^2l 
furrender;  for  theclaufe  in  the  ftacute  of  frauds  and  perjuries  a^l^a^tbe nfrt of 
which  requires  the  teftator's  figning  in  the  prefence  of  three  fuch  funcDdci. 
witnefles,  and  their  atteftation  in  his  prefence,  is  confined  on\Y 
to  t\ich  eftates  aspafs  by  the  /iatuce  of  wills ,  34  ^  35  H.  S. 


\ 
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i.  5.  which  is  an  aSto  explain  one  madein  the  31ft  of  the  fame 
king,  and  at  the  ciofe  of  th^  third  fe^ion  ena£ls,  thai  the 
words  ejiate  cf  inheritance^  in  the  former  ftatute,  (hall  be  de- 
clared, expounded,  taken  and  judged  of  eftates  of  fee-fimplc 
only,  which  (hews  plainly,  that  it  does  not  extend  to  caitom- 
ary  eftates,  and  has  been    fo  fettled  ever  fince   the  cafe  of  the 

.  8«e  Margr.  Co.    Attorney  General  verfus  Barnes^  which  is  reported  in  7  Vern. 

I*ittl,  III.  b.  where  it  is  faid,  in  page  598.  "  As  to  fuch  of  the  lands  as 
*'  were  copyhold,  it  was  agreed,  they  were  well  appointed, 
^'  they  paffing  by  furrender  and  not  by  will,  though  there  were 
*'  no  witnefles  to  it. 

Where  thelepl  As  to  the  fecond  queftion,  whether  the  will  of  William  Sprinr> 
eftatc  is  in  truf.      ^  ^jjj  p^fs  the  truft  of  the  copyhold  lands;  where   the  legal 

tees,  copyhold      *^  .^.  n.  r,        '  n  r  i 

lands  will  pa(s     eltatc    IS  in  trultees,  the  cejtuy  que  trujt   cannot  conlequentiy 

underthe  will  of  furrender,  but  the  lands  (hail  notwithftanding  p^fs  by  this  de- 

^tf/'^aibfcan-  ^^^^»  according  to  the  general  rule  that  equity  follows  the  law, 

»9t  in  thatcafc  for  there  a  copyhold  will  pafs  under  a  will,  without  three  wit- 

fmrcAder them,    uefles,  or  where    there   are  no  witncffes  at   all  j   and   if  this 

nicety  is  not  required  in  paffing  the  legal  eftate,  a  fortiori  it 

is  not  in  paffing   the  equitable,  and  therefore  the  cejiuy  que 

truji  msijhy  the  fame  kind  of  inftrumcnt  difpofe  of  the   truft 

eftate,  as  if  he  had  the  legal  eftate  in  him. 

There  is  another  queftion  made  in  this  caufe,  and  that  is, 
what  intereft  the  plaintiff*  has  in  the  eftate  at  Kirby-halL 

Tijc  word  ejiate  ^  ^*"  of  Opinion  the  word  ejlate  is  fufficient  to  pafs  not  only 
In  a  wiU  is  fuffi-  the  land,  but  all  the  intereft  the  teftator  had  in  it  befides  5  for 
^'^^^if^i^^""*^  though  here  is  a  locality,  KirhyhalL  ytt  the  teftator  meant  his 

only  the  lanf^>       •    ^       n   •      •  r        r^         r  i  t^    i.  •      r        l  j 

hxxube  intereft  mterelt  in  It  too ;  for  fuppofe,  and  1  believe  it  has  happened, 
the  teftator  has  a  man  fhould  give  all  his  real  eftate  in  England^  here  is  a  lo- 
•^'^^  cality,  and  yet  none  will  fay,  that  the  intereft  docs  not  pafs  as 

well  as  the  eftate, 

<*  All  the  eftate  which  I  have,  ^cP  at  the  outfet  of  the 
will,  (hews  a  plain  intention  in  the  teftator  to  difpofe  of  the 
whole,  and  confequently  Mr.  Anthony  Springet  the  firft  taker 
had  only  an  eftate  for  life,  and  the  remainder-man  Mr  ^i7- 
Jiam  Tunnel  an  eftate  in  fee  ;  and  therefore  the  plaintiff  is  in- 
titled  to  the  decree  he  prays  by  his  bill.  The  cafe  of  Ibbetfon 
verfus  Beckwith  *  was  principally  relied  on  by  the  plaintifi^s 
council,  as  being  in  point,  and  allowed  by  Lord  Hardwicke  to 
refemble  it  very  much* 


•  Cafet  in  Eqifity  in  Lqr^  Talbot"* s  time  1 57,  '*  A  teftator  fetting  out  in  his  will  to  givt 
**  and  difpofe  of  his  worldly  eftate,  is  a  ftrong  proof  that  he  intended  to  difpcfc  of  tho 
^<  inheritance  of  bis  l^nds,  when  there  are  fufficient  words  in  the  following  parts  of  tho 
i*  will  for  that  purpofe:  the  worjds  ejiate  at  Jucb  a  place,  or  />  fuch  a  place,  may  ca^ry 
^^htr  Ubetfmvai.BecHvitl^,    ^  V      i.^f^ 


in  the  Time  of  Lord  Qiancellor  HajldwIcke, 


Sh 


I 


BirkUj  Fnaaam  rerfus  Bifiysp^  April  the  27  th,  1740^  Cafe  25. 

X  this  caie  the  Lord  Chancellor  laid  down  the  following  Ranurd.  CbMc« 
rules.  '5- 


That  an  heir  of  22  or  23  years  of  age,  if  a  dealer  in  hories, 
or  other  tradefmen,  impofe  upon  h  m,  hy  felling  at  extrava* 
ganr  prces,  in  numberlefs  inRances,  (hall  be  relieved  in  this 
court,  ocherwife  if  in  a  fingle  inftance  only. 

This  court,  in  relieving  an  heir  agatnft  fraud,  does  not  con- 
fider  whether  the  eftate  in  expedancy  comes  to  him  as  heir  to 
his  father,  and  by  defcent,  or  from  any  other  relation  \  but  the 
Tule  wrJ.ch  dire^s  in  this  cafe,  is  the  necelEty  that  young 
heirs  are  in  for  the  mofl  part,  which  naturally  lays  them  open 
to  impofitions  of  this  kind. 

Where  an  extravagant  price  is  charged  for  goods  fold,  and 
%  mortgage  is  taken  to  fecure  it,  the  heir  may  be  relieved  fo 
far  as  it  ilands  a  (ecurity  for  the  unjuft  gain  ;  but  after  it  is 
dctenaiccd  upon  a  q-dantum  ne^uity  what  was  the  real  worth  of 
the  goods,  eke  mortgage  will  ftill  be  binding  upon  the  heir, 
for  ij  much  as  is  found  by  the  verdid. 

mil  vcrtiiS  Jdamsj  Jpril  ag^  1740*  Cafe  26; 

WHERE   a  title  is  fet  up  to  an  eftate,  by  a*bill,  and  ^fhtm^efen^ 
you  make  a  pcrfon  defendant,  who  difclaims  all  right,  '„^,;  ;^^l^Tut^ 
and  do  not  bring  him  to  hearing,  the  court  faid  you  (ball  not  rz^h^crito^as, 
read  his  evidence  as  a  proof  of  your  own  right,  to  the  prejudice  *'  *  ?  '^''  ^* . 
oi  aoouser  defendant.  to  the  p  eja.  ice 

of  another. 
cefcwi4nc. 

Where  a  mortgagee  affigns  without  the  mortgagor's  joining.  The  h-ir  of 
die  bcir  of  the  morl^eor,  on  preferring  a  bill   to  redeem,  has'^-'?'^^  "*** 
no  occanoa  to  bnng  the  original  mortgagee  before  the  court,  :^„maii 
fcr  tiic  affigncr,  as  ftanding  in  his  place,  will  be  decreed  to  naott^atee  before 

'^*y»  be  Cis  adii^i 

vxibom:  the  iaor:g.^||p3r\  ]ou;ui§» 


ClanzBi  vcrfas  Pajne^  April  30,  1740.  Cale  27. 

O  R  D  Chaxcellor  laid  down  the  following  rules.  Biiporf.  ciuac. 

That  where  a  marrsaee  fettlement  is  executed  after  marriage, 
in  purfuancc  cf  articles  previous  to  the  marriage,  and  tne  ii- 

D  ^  miutkOLkS 
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mitations  are  to  the  hufband  for  life,  to  the  wife  for  life,  and 
to  the  heirs  of  the  body  of  the  hufband  to  be  begotten  upon 
the  wife,  it  is  executory,  and  will  be  carried  iiito  ftrid  fettle- 
ment  by  this  court ;  otherwife  if  executed  after  marriage  with- 
out any  articles  previous  to  the  marriage  to  iireSt  the  ufes  of 
fuch  fettlement. 

The  Stat,  of  ff.  8.  c.  28.  /,  2.  gives  a  tenant  in  tail  power 
only  to  make  leafes  for  three  lives  abfolute^  but  not  for  99 
years  determinable  upon  three  lives. 

Where  a  iettlement  made  after  marriage,  gives  an  equivalent 
to  the  iffue,  for  what  they  were  entitled  to  under  the  fettle- 
ment, previous  to  the  marriage,the  court  would  have  difpenfed 
with  carrying  that  before  the  marriage  into  execution ;  but  in 
the  fettlement  made  after  marriage  in  the  prefent  cafe  no 
Equivalent  is  given  to  the  iffue,  and  therefore  the  fettlement 
before^  which  is  for  the  benefit  of  the  ifTue,   muft  be  purfued* 

Mr.  ferjeant  Banardifton  has  ftated  the  cafe  very  fully  ui 
his  Chancery  Reports^  /.  18* 


Cafe  aS,  LewelUn  verfus  Mackworth^  June  23,  I740# 

Adefcndanttoa  "TT  THEN  a  fupplementaK bill  is  brought  for  any  new 
bill  forthcdifco-  yy  matter  difcovered  fince  the  hearing  of  a  caufe,  before 
terf  moft  plcad^'  the  former  decree  was  figned  and  enrolled,  if  the  defendant  to 
or  demur,  and  fuch  bill  is  able  to  fhew  that  there  is  no  new  matter  difcover- 
canndtinfiftup.    J    they  mufl  take  advantage  by  plea  or  demurrer,  and  it  is 

on  It,  at  the  hear-  ^      ^        -    m  •  i       /       • 

ing.  Bartmrd.    too  late  to  iniift  upon  it  at  the  hearing. 

Chanc.  445, 

A  bill  of  review.  Where  a  decree  is  neither  figned  nor  enrolled,  you  cannot 
iXcTisti^-  bring  a  bill  of  review,  but  a  fupplemcntal  bill,  in  the  nature  of 
kd.  a  bill  of  review. 

The  evidence  It  is  not  necefTary  there  {bould  be  a  certain  and  pofitive  evi- 
fin^ngleedsV  ^^"^^»  ^  ^^  ^^^  finding  of  deeds,  after  a  decree,  which,  if  dif- 
fer a  decree  is  Covered  before,  would  have  varied  the  decree,  but  fuch  evi^ 
fuch  only  at  the  dcncc  only  as  the  court  thinks  reafonable. 

court  thinks  ' 

reafonabk. 

The  rule  with  There  IS  no  rule  of  evidence  to  be  laid  down  in  this  court, 
regard  to  cvi-      j^y^  ^  rcafottable  one,  fuch  as  the  nature  of  the  thing  that  is 

dence,  is  fuch  as         ,  j        -ii      j     '^     r  V 

the  thing  to  be   to  bc  provcd  wul  admit  of, 

J  roved  wiU  ad« 
iPit  of. 


K  Atitnfin 


I 
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Jtkinfin  verfus  Turmr^  at  the  Rollsy  Jum  30, 1740,  Cafe  29. 

Give  two  thirds  of  three  eights  of  my  joint  ftock  and  trade  ^^^^^fl^ 
to  my  grandfon  Richard  Turner^   provided  he  (hall  attain  ^^je  to* A.  r. 
his  full  age  of  H  years,  but  if  he  die  before  21,  then  remainder  provided  he  ac- 
ovcr  to  the  plaintiffs.    Rifbard  Turner  died  before  a  i .  bSStTtht^^^ 

theAdmiiuftntoi; 

The  queftioh  was,  if  the  adminiftrator  ofTurmr  is  entitled  ^twJ'to  S 
to  the  intermediate  profits,  from  the  death  of  the  teftator  to  the  mtermediate 
death  of  the  infant.  ?«*»  f'*>»  ^^ 

teftator  t  to  the 
infant*  s  death, 

Tbi  Mafttr  rf  the  Rolls.    The  whole  turns  upon  this,  whe-  ^^'^\  ^^^^ 
ther  this  was  fuch  an  intereft  as  vefted  during  the  minority  of  B^f.'R^p.  ai6. 
Richard  Turner^  or  whether  it  was  fufpended  during  his  mi- 
nority, and  devefted  upon  his  dying  before  21. 

Confiderlng  it  upon  the  words  of  the  will,  I  own  I  think  it 
a  very  llrong  cafe  as  a  condition  precedent,  and  that  the  eftate 
could  not  veft  till  the  infant  attained  the  age  of  2i. 

Nothing  is  more  frequent  than  a  future  intereft  in  a  chattel ; 
and  there  is  no  inftance  where  the  court  ftrains  to  make  it  a 
vefted  one,  till  the  future  time  comes  in  ijft. 

The  only  difference  in  the  prefent  cafe  is,  that  this  legacy 
is  not  properly  money,  but  the  partnerftiip  and  the  profits 
of  a  trade. 

The  more  geiieral  a  rule  is  made  the  better ;  and  it  is  very  Nice  diftinaioiv 
dangerous  to  run  into  niceties,  to  diftinguifti  any  particular  J®***™"^**** 
cafe  from  a  general  rule,  as  it  muft  neceffarily  breed  uncer- g'l^^'i  ^^  ji^ 
tainty  and  confufion.  the  better. 

Elliot  and  others  verfus  Merriman^  at  the  RaUs^  Juhf  i,  1740.  Cafe  30, 

MK.Thonuu  Smithy  who  had  both  a  real  and  perfonal  r,  ^.devifetal^ 
eftate,  was  indebted  to  feveral  perfons,  and  particularly  ^^^^l^^^' 
to  the  plaintiffs,  and,  to  fecure  the  plaintiffs  debts,  he  entred  G\\!h^x%%c. 
into  a  bond  to  them,  together  with  one  Godwin^  as  a  co- ci>arged  with  the 

,  |.  paynient of  hi« 

Ob!»gOr*  debrtjlbe^laiJlf. 

ttfft  who  are 
bond  creditors  never  aiked  for  their  principal,  but  receive  their  intereft  regularly  for  t6  years  of  G,  thu 
eiecQtor,  who  during  this  interval  made  feveral  Tales  of  the  teftator^s  eftates;  it  was  held  by  the  Mafi^ 
rftbe  Rolb,  that  the  biil  brought  by  the  bond  creditors  (hall  be  difinifledy  and  a  purchaier  (hall  not  bf 
iiftsibcd  aftir  •  ^nict  po&ffioo  of  ^6  yeau.  Bttmardt  Chanc.  Rep.  78^  Si» 

Tbmat 
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Thomas  Smith,  by  an  introdudory  claufe  at  the  beginning  of 
his  will,  charges  all  his  real  and  perfonal  eftate  for  the  payment 
of  his  debts. 

Then   comes   the  claufe  upon  which  the  plaintiffs  found 
'their  claim,  ' 


**  I  devife  all  my  real   and  perfonal  eftate  to   Mr.  Goihrjifj^ 
his    hoirs,  executors,   adminiftrators   and   affigus,   chargoJ 


Whce  a  man 
purchafes  a 
kafehold  eftate 
from  an  execu- 
tor, it  ceafes  to 
be  a  truft  on  the 
land,  for  where 
money  is  want- 
ing an  executor 
mufti'eU. 


Whtre  a  crtditor 
ef  a  teftator 
accepts  of  an 
«;iecu tor's  bon4> 
it  is  as  a  new 
iecuritjr* 


with  the  payment  of  my  debts." 

The  teftator  died  in  1724. 

Godwin  the  devifee  was  made  fole  executor,  and  provp'  the 
will  5  he  paid  the  intcreft  of  5  /.  per  cent,  regularly  to  ihe  pi  rn- 
tifFs  upon  their  bond,  till  1730,  as  it  is  admitted  on  all  hies, 
nor  did  they  ever  fcem  defiious  of  their  principal;  he  has 
made  feveral  fales  of  the  teftator's  eftates ;  Firft,  of  his  free- 
hold, fecondly,  of  his  leafehold  ;  and  a  third  fale  of  an  eftate, 
confifting  of  part  freehold  and  part  leafehold,  to  Merriman. 
The  queftion  upon  the  whole  is  brought  to  this,  whether  as 
the  dtv\(Q  of  the  real  eftate  to  Godwin  is  not  an  exprefs  devif^ 
to  fell,  but  only  charged  wich  debts,  the  vendee  in  this  cafq 
takes  the  eftate  cum  onere^  as  the  vendor  did. 

The  Majier  of  the  Rolls  was  of  opinion,  Dire£ling  an  eftate  to 
be  fold,  does  not  imply  that  it  muft  be  fold  at  all  events,  if 
the  debts  can  be  fatisfied  without. 

Subjeding  an  eftate  to  debts,  without  giving  an  abfolute 
power  to  fell,  does  not  guard  the  eftate  from  being  fold,  if 
debts  cannot  be  paid  otherwife. 

As  to  the  leafehold  eftates,  they  arc  out  of  the  cafe ;  for  if  a 
man  purchafes.  fuch  an  eftate  from  an  executor,  it  ceafes  to  be 
a  truft  upon  the  land,  for  where  money  is  wanting,  an  exe- 
cutor muft  fell  ;  for  to  entertatain  a  .'oubt  to  the  contrary, 
would  make  it  impofTible  for  an  executor  to  raife  aftets,  as  no 
pcrfon  would  venture  to  buy. 

Length  of  time  is  no  favourable  circumftance  for  creditors  ; 
for  had  they  come>reccntly,  and  prevailed  againft  the  purchafer, 
he  might  h^ve  had  his  fatisfadlion  over  againft  the  vendor,  who 
was  then  in  good  circumftances,  for  his  bankruptcy  was  many 
years  afterwards. 

Where  the  debtor  has  charged  an  eftate  by  will  with  th« 
payment  of  debts,  and  the  creditor  after  the  death  of  teftator 
accepts  of  the  executor's  bond,  it  is  as  a  new  fecurity,  and  is% 
circumftance  to  fliew  that  he  relies  more  upon  the  credit  of  the 
executor^  than  the  charge  in  the  will. 

There 
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There  is  no  difference  between  an  exprefs  devife  of  an  eftate  Aaexpreft  devlfe 
in  trud,  to  be  fold,  and  an  eftate  charged  in  truftees  hands  for  of  an  eftate  to  aa 
the  payirent  of  debts,  without  an   exprefs  power  to  fell  j  in  "*^^  ^^  ^"» 
either  cafe  an  executor  has  an  equal  right  to  do  it.  pxymem^^^^ 

withoat  the 
fowtTp  ^Tcs  him  an  eqwi  li^  to  do  it; 


The  court  ^hufe  rather  to  abide  by  their  general  rules,  than  Gmenl  nks 
» let  in  nrce  difiin^ions,  in  order  to  relieve  part 
though  even  in  the  cafe  of  creditors  themfelves. 


t  >  let  in  nrce  difiin^ions,  in  order  to  relieve  particular  perfons.  ^^^^^^.P^^wfl, 

uMSfjh  in  the 


Where  creditors  have  fo  eafy  a  remedy  as  to  bring  a  bill 
againit  a  dc\.iee  in  truft  of  lands,  to  compel  a  fale,  when  the 
aTiQj^l  produce  is  not  fufficicnt  to  pay  debts,  they  fliall  not 
diiluib  2.  i:Jr  purchafer,  who  has  been  in  quiet  pofleffion  for  16 
years,  of  tbetrult  eftaie  ;  the  bill  was  difmifled  without  cofts,  as 
to  thofe  cre<?itors  who  did  not  appear  to  have  exprefs  notice  of 
the  defendant's  purchafe. 


TFabham  verfus  Brougbtsn  ^  e  contra^  ^uly  4,  1740.  Cafe  31. 


THE  defendant  having  been  guilty  of  the  grofleft  fraud  In  i 
that  ever  appeared  before  a  court.  Lord  CbancelUr  de-^^^^^^ 
creed,  that  he  (hould  refund  the  principal  money  he  cheated  the  aefendanc  paj 
plaintiff*  of,  with  legal  inteieft  till  the  payment,   and  to  pay  «w"!H5«0' «>*»» 
cofts  both  of  the  original  and  crofs  bill.  SiL'diffiStiT 

canying  it  iat» 
If,  faid  his  Lorijbip^  I  could  make  the  defendant  pay  ex-  ™""**' 
emplary  cofts,  I  would  do  it ;  but  though  it  was  the  ancient 
courfe  of  the  court,  in  notorious  frauds,  yet  it  has  been  difufed 
for  fome  time,  from  the  difficulty  of  carrying  it  into  execution  ; 
but  if  the  pradice  had  been  continued  down  to  the  prefent 
t\mc^  1  would  certainly  have  inferted  in  the  decree,  IM  tbt  di^ 
fndani  faj  exemplary  cofts. 

Pugb  vcrfus  Smithy  July  4, 1740.  Cafe  32. 

WHERE  a  freeman  of  London  makes  a  will,  a  child  of  A  chad  of  • 
fuch  freeman  muft  eled  to  take  by  the  cufbm,  or  by  ^^^SJI^m 
the  will,  and  cannot  claim  part  by  one,  and  part  fron  under  ikf^^or  by  the 
the  other,  and  there  is  no  inftance  to  the  contrary,  for  the  rule  cnfton  m /bm. 
is,  you  muft  abide  by  the  will  in  tofo^  or  by  the  cuftom  in 
$oto. 


JUilinik 
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C^fe  33,    /    ♦  Huiglns  verfiis  the  Ytrk^Buildtngs  Company^  Jul}  4,  1740.. 

pi.  14.  Baraard* 

Chanc.8}.  A  N   adminiftrator    of    a  ju<?gment  creditor  brought  the 

Apltaof  a.bU|.  Jf\.  original  bill,  and  died  ^  the  executor  of  the  adminiftrator 

^^'^^nrfeT^  brought  a  bill  of  revivor,  which  viras  thought  to  be  wrong,  and 

wh^e  thL  laft'    thereupon   another  bill  of  revivor  was  brought  by  the  fame 

w«8br»ii^M»  plaintiff,  having  firft  taken  adminiftration  de  bonis  notij  Vc.  to 

aiflferercftt  right,  jhe  judgment  creditor;  the  defendant  pleaded  the  bill  was  for 

the  fame  matter,  and  upon  this,  it  was  referred  to  a  mafter  to 

examine  whether  it  was  fo,  who  made  a  fpeci'al  report,  that  A^ 

fafl  hill  ofrruivor  is  brought  by  the  plaintiff /»  a  differtnt  rigb$ 

from  what  the  former  was,   but  does  not  fay  it  was,  or  was 

not,  for  the  fame  matter. 

A  demurrer muft  LoRD  CHANCELLOR  over- ruled  the  plea,  becaufe  it  appears. 
^uT^^h  ^fc  ^^^^  ^^^  ^'^^  *^  brought  by  a  perfon  in  a  different  right;  but 
aiioapki^^*  the  plaintiff  is  not  entitled  to  cofts  upon  fuch  difmiffion,  be* 
caufe  the  Mafter's  report  is  fpecial  and  not  general.  His  lord- 
(hip  alfo  laid  it  down  that  a  plea  may  be  good  for  part,  and 
over-ruled  for  part,  but  a  demurrer  muft  be  good  for  the  whole, 
or  void  for  the  whole. 


Cafe34«       Dean  and  Chapter  of  Ely  verfus  Sir  Simeon  Stewart^  July  12,^ 

1740.  -" 


L 


O  R  D  Chancellor  laid  down  the  following  rules  in 
this  caufe. 


The  court  of  Where  the  leafes  of  a  dean  and  chapter  are  of  long  ftand- 
chancery  wUl      jj^g^  ^^^  ^i^yt  been  Continued  down  to  this  time  without  any 

not  electee  a  *"..  ,  ... 

fpccifick  perfor-  Variation  as  to  the  form,  they  cannot  have  a  decree  in  this 
voance  of  cova^  couft  for  a  fpepificic  performance  of  covenants  for  repairs, 
P"li"p^""  againft  the  prefent  tenants,  but  muft  be  .left  to  their  legal  rc- 
kaTet  of  a  lon^  medy  of  an  ai^on  at  law  for  a  non-performance* 

ftaadiog. 

4bna4verfe  party  Where  at  law  a  witnefs  is  produced  to  a  fingle  point  by 
may  crofo  txa-    ^\^  plaintiff or  defendant,  the  adverfe  party  may  crofs-examine, 

mine  a  wjtnefs  ir  -i-.i?.  i"^  ^ 

fo  the  fane  point  ^^  H^tiK  lame  individual  pointy  but  not  to  any  new  matter  ; 
for  which  he  is  fo  in  equity,  if  a  great  variety  of  fads  and  points  arife,  awi 
pot^^toan'  new  *  p'aintiff  examines  only  as  to  one,  the  defendant  may  crofsf 
^zx.ttx.Barnard.  examine  to  the  fame  point,  but  cannot  make  ufe  of  fuch  wit* 
C^c.  170.     ncfs  to  prove  a  different  faft. 

Where 
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Where  the  admittance  of  a  copyholder  is  of  30  years  (land*  A  copy  of  •« 
ing,    a  copy  of  fuch  admittance  may  be  read    in   evidence,  tl'"'"*"f''"*?7 
and  not  neceuary  it  Ihould  be  ugned  by  the  Itcward  of  theit^fignec',wb«r« 
court.  »['«*;^  30)«M» 

Itaading. 

Deans  and  chapters,  for  fear  of  incurring  the  penalties  of  Uflm  uniier 
the  reftraining  ftatutes,  have  been  careful  of  preferving  the  ^'^^^  *''<*  <^"P* 
fame  defcriptions  in  their  Icafes  fince,  as  they  did  before  thofe  ^I'^Te^^Lm 
ftatutes  I  and  poffibly  at  the  time  of  the  old  leafes  there  might  in  their  lea^ 
be  barns  or  ancient  buildings,  which,  after  fuch  a  length  of  f^^,^^^'^ 
time,  muft  have  been  long  iince  deca3red  and  gone ;  and  there-  ftniAiogftatJtct, 
fcre  it  would  be  hard  to  decree  the  prefent  de^ndant  to  deliver  *•'  fc»r  of  in- 
up,  at  the  expiration  of  his  leafe,  the  premiffes  with  fuch  ^^'J^^ 
buiMmgs  upon  them,  when  there  is  not  the  leaft  proof,  that 
they  were  in  being  at  the  making  of  the  leafe. 

Where  there  is  an  agreement  with  relation  to  a  dean  and  ^.n  agrtement 
chapter  ^te,  executed  by  the  dean,  forhimfelf  and  chapter,  crapteV^cftllw^ 
though  figned  by  him  only,  it  (hall  bind  the  chapter  notwith-  tho*  figced  by  the 

ftanding.'  ,  dean  only,  ihaU 

?  '  bind  the  chifur, 

Kemjs  verfus  Rufcomb^  July  1740.  Cafe  35, 

A  Bill  was  brought  againft  the  reprefentatives  of  a  j^dg-  ^^J^^^^^j];^^ 
ment  creditor,  for  entring   fatisfaSion,  as  it  is  of  42  landing  out,  an* 
years  Handing,  and  prefumed  to  be  paid  from  the  length  of  time :  «<>  JatijFaaion 
his  Lordfliip  difmiffed  the  bill  with  cofts;  for  where  a  judg-  ':^^t^;;:::^l' 
ment  isftiil  ftandingout,  and  there  is  no  fatisfa£tion  entred  upon  on  a  prrfumptioo 
record,  this  court  will  not,  merely  upon  the  prefumption  from  ^J^™  ^l^^^^^f 
length  of  time^  decree  it  to  be  fatisfied,  efpccially  when  the  i^^^Ji,^^^*' 
ftatute  for  the  amendment  of  the  law,  /^Ann,  c.  16.  /.  12.  al- 
lows you  to  plead  payment  at  law,  as  it  is  an  old  judgments 


NifvJiaJ  vcrtus  Johnjlon,  July  15,  1740.  Cafe  36. 

GRACE  Law/on^  by  her  will,  gave  feveral  legacies  to  her  G,L.  gives  the 
children  ;  and  then  direds  1000/.  to  be  taken  out  of  her  ft^^/t'Tn^^^IliVio 
partnerfliip  ftock  in  trade,  and  fettled   in  ftrid  fettlement  on  truft  fbr  the 
her  fonj  the  rcfidue  of  her  p^rtnerfhip   ftock  fhe  gave  to  a  Separate ufc of 
truftce,  with  very  particular  diredions  as  to  the  management,  ^^^l*^"^!*'^^'^^^ 
in  truft  for  the  feparate  ufe  of  her  daughter  Elizabeth  Johnjlon^  executrix  of  her 
who  was  a  feme  covert,  and  appoints  Mrs.  Johnjion  her  execu-  ^'^^ ''";  ."™^'^? 
trix,  but  makes  no  difpofuion  of  the  lurplus.      1  he  bill   is  ^1,^  furpios. 
brought  hy  Rnnold  Newftead  and  Alice  his  wife,  who  was  a  This  is  not  a 
daughter  of   the   teftatrix,    againft  .f/^«  Johnflon    and    his. [^f/^^^^^^^^^ 

the  ftodt  the  teftatrix  bad  (ivea  tt  her  ioa,  wd  does  not  exclude  the  daughter  from  the  iiirpUt.. 
B^nari.  tfhanc  94.4 

children. 
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children  hy  Elizabeth^  the  other  daughter,  to  have  the  furplus 
diftributed. 

Lord  Chancellor, 

Where  aperfoii  The  giving  fcveral  other  legacies  to  the  reft  of  the  children, 
appoints  one  jj  jjo  rulc  that  the  child  who  is  left  executor  Ihould  have  the  re- 
^liSgTiin^Sic  fidue ;  it  is  impoffible  to  reduce  all  the  cafes,  as  there  is  fo  great 
refidiie,unle(i  he  a  contrariety  between  them  to  one  general  rule;  but,  as  the 
has  a  particular  j^^  ftands  now,  where  a  perfon  appoints  one  executor,  it  is 
^B^ruleholda*  giving  him  the  refidue,  unlcfs  there  is  a  particular  legacy  :  the 
in  the  ecclefiafti- fame  rule  holds  in  the  ecclefiaftical  court,  except  there  be  a 
eal  court.  ftrong  and  violent  prefumption  that  the  executor  was  not  to 

have  the  refidue.     2  Fern,  648.     Lady  GlanvilU  it  al*  verfus 

the  Dutchefs  of  Beaufort. 

A  legacy  given  ^  Ever  fince  the  cafe  oiFoJier  and  Munt^  i  Vern,  473.  it  is  fet- 
to  an  execu^r  for  ^j^^^  tjjj^|.  wherever  a  legacy  is  given  to  an  executor  for  his  care 
plins,' makes  ^i^d  pains,  he  is,  as  to  the  refidue,  a  truftee  only  for  the  next  of 
him,  as  to  the  kin,  for  it  would  be  abfurd  to  give  one  a  legacy  for  his  care  and 
:^J  fo'r'tT^t  P^"^  '"  -nanaging  the  cftatc  for  himfelf. 

This  reafoning  in  fubfequent  cafes  has  been  carried  further, 
where  general  legacies  were  given  without  afligning  any  par- 
ticular reafon,  yet  held  to  be  in  exclufion  of  the  refidue,  for  a 
teftator's  giving  a  perfon  part  of  his  eftate,  is  an  implication 
that  he  did  not  intend  him  the  whole. 

Mr.  Vernon  told  Lord  Macclesfield^  that  he  took  this  point  to 
be  as  well  eftablifhed,  as  that  an  eftate  to  a  man  and  his  heirs 
is  a  fee-fimple,  which  his  Lordihip  mentioned  in  the  cafe  of 
Farrington  v.  Knightlyy  i  IFms.^^i. 

'J 

There  is  no  fort  of  prefumption  to  be  admitted  from  near- 
nefs  or  remotenefs  of  kin  in  the  perfon  who  is  left  executor, 
that  the  teftatordid  or  did  not  intend  him  the  refidue;  tho'  in 
the  cafe  of  Ball  and  Smithy  there  was  a  diftindion  in  favour  of 
a  wife. 

The  prefent  cafe  falls  direflly  within  the  reafoning  of  Grlf-- 
fith  and  othersy  and  the  Dutchefs  oi  Beaufort ^  in  the  Houfe  of 
Lords,  December  12,  17 10.  Giving  a  fhare  in  the  partnerfhip 
ftock  to  S,  in  truft  for  the  wife,  is  confiftent  with  intending  her 
the  refidue  ;  for  had  it  not  been  done  in  this  manner,  it  muft 
have  funk  in  the  refidue,  and  the  hufband  by  this  means  would 
have  been  intitled  to  it ;  confequently  I  can  never  fay  an  im- 
plication arifes  from  hence,  that  the  teftator  has  excluded  the 
executrix  from  the  benefit  of  the  furplus,  for  implications  muft 
flow  from  natural  and  neceflary  confequences ;  this  was  not  a 
legacy  but  an  exception  out  of  the  legacy  Ihe  had  given  of  the 
partnerfhip  ftock  Co  the  fon. 

The 


in  tfee  Ylm6  of  Lord  (jhanccllbf  Ff  ahi^wicice.  47 

The  giving  a   legacy  diredtly  to  JS.   or  giving   it  to -<^.  in  A  legacy  in  truft 

truftfor-B.   is  one  and  the  fame  thing,  and  equally  excludes '"^^^^y"^*"!?" 
_  o '  ^        /  an  executor  froin 

the  reiidue.  the  lefiduc. 

Where  a  rcfidue  is  ^iven  to  the  executor  for  life  (as' in  the  A  gift  of  the 
cafe  before  tbeMafter  of  the  Rolls),  it  implies  a  nce^ative  that  '*'^"*'  *;  ■", 

nil  1  '     c  I  ^  •••/I'-rL        •    executor  for  life- 

he  Iball  not  have  it  for  any  longer  term,  and  diltinguiihes  it  implies  he  fhaU 
from    the  prefent  cafe,  for  here  is  no  cxprefs  devife  of  the  ^^^  it  for  no 

reiidue.  longer  a  cer«. 

Sumner  vtr(\is  Partridge^  zt  the  Rolls^  July  i^^  I740«  ^^'c  37. 

A  Devife  to-^.  and  her  heirs,  and  if  fhe  die  before  herhuf-  Tenancy  by  the 
band,  he  to  have  20/.  a  year  for  life,  remainder  to  go  to  ^""^^^^^  *"**** 
her  children,  the  wife  died  before  the  hulband.  [nWiunc^,^ «Jd 

not  the  freeholds 
It  IS  a  rule,   faid  the  court,  in  the  cafe  of  a  tenancy  by  the 
curtefy  as  well  as  in  a  tenancy  in  dower,  that  the  eftate  fhall 
come  out  of  the  inheritance,  and  not  out  of  the  freehold. 

A  tenancy  by  the  curtefy,  and  a  tenancy  in  dower  are  ex-  A  tenancy  by  the 
crefcences  out  of  the  inheritance,  and  a  continuation  of  the  in-  ti^nuation  ofTbe 
heritance  for  a  certain  time  in  the  hufbaiid,  which  would  other-  inheritance  ia 
wife  have  ceafed.  '^  huiband* 

A  tenancy  by  the  curtefy  muft  arife  out  of  the  inheritance,  '^^^^^  "n  be  no 
which  muft  veft  in  the  wife,  and  there  muft  be  a  poffibility  oi^^^^^^^^l^^^^^ 
its  defcenJing  upon  the  children  ;  now  they  take  here  by  virtue  children  take  b/ 
of  the  remainder  over,  not  by  defcent  from  the  mother,  and  ^''?"*°^*'*- 
there  is  no  difference  between  making  an  eftate  of  inheritance  and'not  b^de- 
to  ceafe  in  the  wife  the  moment  (he  dies,  and  to  arife  in  the  ^^^nc  from  theic 
children,  and  a  jointenancy.  mother. 

Neither  a  tenant  in  dower  or  curtefy  can  entitle  themfelves  to  To  entitle  the 
an  eftate  in  dower,  or  curtefy,  where  the  children  who  are  left  ^"j|J*°1^*''^* 
cannot  poffibly  take  an  inheritance,  for  the  moment  of  time  the  curtefy/the* 
hufband  takes  as  tenant  by  the  curtefy,  the  inheritance  muft  inher  tance  nmft 
defcend  upon  the  children,  and  therefore  it  is  impoffible,  in  ^^^^^^^^P^^  ^ 
the  prefent  cafe,  to  maintain  the  father  is  tenant  by  the  cur- 
tciy.    See  Hargr.  C$.Littl.  29,  30. 
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Cafe  38.  BiggUflon  vcrfus  Grubt^  July  16,  1740; 

500/.  pen  ia«    ii     Bill  was  brought  for  a  legacy  of  500/.  by  a  hufbaud,  in 


A 


Si^T/afatb'     -i^  ^^^  "8*^^  ^f  ^^^  ^*f^»  8*^^"  her  under  the  will  of  her 
faaion  for  the    father,  notwithftanding  he  had  in  the  father's  life-time  re- 
iwne  fum  lef t  in  ceived  50o/,  as  a  portion. 
hitwiU. 

Parol  evidence  was  admitted  to  fhew  the  father  gave  the 
500/.  to  the  hufband,  in  full  of  what  he  intended  his  daugh- 
ter under  his  will. 

AbUUifmifled  Where  a  plaintiff  is  abfurd  enough  to  refufe  a  fair  offer  of 

with  coftt,  for  accommodation,  and  obftinately  perfifts  in  his  fuit,  it  is  an  ag*. 

Sf  t*c^  gravation,  and  the  bill  (hall  be  difmiffcd  with  cofls.     And  his 

modatiom  Lordihip  decreed  acco  rdingly. 


Cafe  39.  Hinkj  verfus  Philips^  July  1740, 

Rules  tfeYidence  rT^HE  rules  of  evidence  in  this  court  as  to  witneiTes  are 
the  fame  in  law       ■      gxaflly  the  fame  as  at  law. 

and  eqaity*  -^  ' 

Whereawitnefs       If  witnefTes  are  dead,  who  have  attefted  a  deed,  it  i&  not 
^  ^fbdl^eed     f"fiicient  you  prove  the  hand-writing,  but  you  m\^^  likewifc 
.  "ou  muft  pw/c   Aew  they  are  dead, 
him  to  be  (o. 

Where  an  atteft-  Where  a  perfon  has  lived  abroad  for  fome  years,  after  atteft- 
ingwitnefshas  ing  a  deed,  there  muft  be  a  ftrid  proof  of  his  death  ;  other- 
firia^r^foVhis  w^^^  "^^^^^  '^^  witnefs  has  lived  conftantly  in  England^  from 
death  is  required,  the  time  of  his  fubfcribing  his  name  to  the  day  of  his  death  ; 
otherwife  where  there  a  flight  evidence  of  his  death  is  fufficient,  efpecially 
©wi^tlTin  where  the  perfon  who  proves  his  hand  knew  him*  intimately, 
£ngland,  and  fwears  that  he  believes  him  dead ;  in  fuch  a  cafe,   the 

court  will  not  expeA  fuch  nicety,  as  that  a  certificate  of  his 

funeral  fhould  be  produced. 

If  a  truftce.  Where  a  truftee  is  merely  a  truftee,  and  there  is  any  afl  to 

merely  to  have*  ]jg  Jq^c  by  him,  it  IS  very  commendable  in  him  to  be  cautious, 
h?8"private  htlr-  ^^^  wherc  he  has  a  private  intereft  of  his  own  feparate  and  in- 
eft  determined,  dependent  from  the  truft,  and  ohViges  cefiuy  que  truji  to  come 
brings  the  r^/«y  j  ^^  jj^j^  ^ourt,  merely  to  have  the  point  relating  to  his  pri* 
thecourt,  he  vate  intcreit  determined  at  the  expence  of  the  truft;  this  is 
ihaii  pay  the  fuch  a  vcxatious  behaviour  in  him,  that  for  example's  fake  he 
St?*'  °^    will  be  decreed  to  pay  the  whole  cofts  of  the  fuit. 

»  Though 


w 


in  the  firtie  of  Lord  GHanccllof  riARoWtckfi.  4^ 

•  Though  a  feme  covert  has  a  power  of  difpofing  of  a  fum  of  A  power  in  a 
money,   or  any  other  thing,   by  a  writing  purporting,  to  be  a  J^™^^^°^^^^^^^ 
Will,  yet,  after  the  wife's  death,  the  proving  it  in  the  fpiritual  ing  purporting tq 
court  will  not  give  it  the  authority  of  a  will,  but  it  will  be  ftill  ^«*  w»^'>  ^<^* 
confidered  as  an  inftrument  only,  or  an  appointment  of  fuch  ruthoriVVf'ontf 
fum  or  other  thing  in  the  purfuance  of  the  power ;  and  before  in  the  ccdcfiafti- 
it  is  proved  in  the  commons,  as  a  teftamentary  conveyance,  the  ja^^ourt,  and  the 
huftand  ought  to  be  examined  there,  as  to  his  confent,  nor  till  «^„SntdTo\^ 
then  will  it  have  the  eiFe£t  and  operation  of  a  will*  confent,  before  it 

can  be  proved. 
See  Bur.  Rep, 

Lcck  verfus  Benmtj  July  17,  I74d.  Cafe  40* 

HERE  there  are  mutual  demands  between  a  creditor  ^*»*'«  tliere  ard 
and  a  bankrupt  under  the  claufe  in  5  Geo   2.  .*.  30.  aTefrndlruS 
fe^,  29.  in  which  are  thefe  words,  no  more  Jhall  be  claimed  and  ^m&:\iinztUvf 
paid  than  appears  to  be  due^  on  either  fide ^  upon  a  balance  of  accounts  "1*^  **  ^*^^  '^^ 
Jlated:  The  Majier  of  the  Rolls  was  of  opinion,  that  upon  an  thA^nkro^uft,' 
a<^ion  at  law  the  defendant  might  fet  off  iiis  demand  againft  asincommoa 
the  plaintiff,  as  is  done  in  other  cafes  by  virtue  of  the  ftatute  "^^  omler 
of  2  Geo.  2.  ch.  7.2,fe£f.  13.   and  8  Geo,  2.  ch'.  2/^.fe€l,  6.   and  Grc^'s^Spir!* 
that  there  is  no  occalion  to  come  into  a  court  of  equity,  to  pray  ^«'»lt«  I-awt« 
an  injunSion  to  a  fuit  at  law,  and  that  the  plaintiffs  at  law  '^^* 
may  account. 

Serrisford  y^vCixs  Milward^  July  18,  1746*  Caft  4l< 

A  Mortgagee  was  prefent  ^hen  the  mortgagor  was  in  treaty  Where  Jt  jncfrt^ 
for  the  marriage  of  his  fon,  with   the  father  of  jI.  the  ^^gjjft^'^^jf''** 
fon's  intended  wife,  and  the  lands  incumbred  being  agreed   to  gagor  wasm' 
be  fettled  upon  this  marriage  to  the  hufband  for  life,  to  the  wife  treaty  for  his 
for  life,  remainder  to  the  ifToe  male  arid  female,  it  was  not  op-  [nd^^^ujcndy 
pofed  by  the  mortgagee,  but  he  fraudulently  concealed  his  mort-  concealed  his 
gage,  and  at  the  fame  time  privately  affurcd  the  father  of  the  mortgage,  the 
fon,  that  he  would  truft  to  his  perfonal  fecurity  ;  it  was  decreed  fon,'^htwTftand 
that  the  fon,  and  his  wife,  and  the  iiTue  of  this  marriage,  fhall  thciiTue,  tohot<t 
hold  the  lands  quietly  and  peaceably  againft  the  mortgagee  and  ^^^  *^"^^  againd 
h«  heirs.  •  IndhiS" 

Barnard.  ChtiMf^ 

The  nloftgagce  was  direSed  to  afligh  his  rtiorfgage  to  truftees,  ^^*  ^^' 
the  one  to  be  named  by  the  fon,  atid  the  other  by  himfelf,  to 
attain  the  feveral  limitations  contained  under  the  marriage  fet- 
tlement  J  and  in^cafe  the  plaintiff  dies  without  iffue  of  the  mar- 
riage, or  the  eftates  limited  to  the  iffue  ot  the  marriage  deter- 
mine, then  the  parties  were  at  liberty  to  apply  to  the  court  fof 
further  diredions,  Ihc  injundion  to  ftay  the  mortgagee's  pro-* 
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To 


cccdings  at  law  was  made  perpetual,  and  he  likewife  was  order- 
ed to  pay  the  expence  of  the  ailignment  to  the  trufiees. 


Cafe  42.    .  Marjh  verfus  HQWi^  July  18,  1740. 


Where  a  probttc  "^"JU'HERE  there  IS  a  variance  between  the  original  will 

diflfitrt  from  tr 
original  will^ 


differt  from  til      yy     ^^^  jj^g  probate,  the  caufe  muft  ftand  overt  and  the 


there  moft  li  an  parties  arc  at  liberty  to  apply  to  the  fpiritual  court  for  amend- 
applicacioa  to  ment ;  and,  if  they  fee  occafion,  to  make  the  proper  alterations 
iS^rtraind.  in  the  probate. 


Cafe  43.  >/jfi8,  1740. 

A  caufe  on  a  re-  T  T  P  ON  rehearing  a  caufe  which  was  originally  heard  be- 
hearing  muft  be  LJ    f^,.g  jjj^  chancellor,  it  muft  be  opened  as  a  cafe. 

opened  at  a  cafe.    ^^  '  ^ 

Cafe  44.  Exceptions  ex  parti  Hclfam^  July  24,  1740. 

A  vife  whofe     x  F  a  wife  cannot  in  confcience  confcnt  to  fuch  an  anfwer  at 

confcience  18  hurt    ■.,  .         ,,«        1/1.  «i«i         ri* 

by  the  anfwer  X  IS  drawn  Up  by  the  hulband,  me  is  not  obliged  to  lubmit  to 
drawn  up  by  the  it ;  but,  upon  application  to  the  court,  fhe  may  be  confidered 
aU^^J^Van.^'  as  a  feparattf  perfoii,  and  will  be  allowed  to  anfwer  diftinft  and 
iyjftx  diftina       independent  from  the  hufband. 

from  him. 

wbcreahuftund  If  a  hufband  infifts  that  his  wife  put  in  an  anfwer  contrary 
by  ir.cnaces  pre-  ^^  ^^^^  ^^  believes  is  the  fad,  and  by  menaces  prevails  upon 

•vaiJs  on  a  wife  to  .  ,..  i^i-i*^  /•rf  j 

p'utin  an  anfwer,  her  to  do  it ;  this  IS  an  abufe  of  the  procefs  of  the  court,  and 
he  may  be  pu-     he  may  be  punifhed  for  the  contempt, 

nifhed  for  a  con- 
tempt.   • 

Cafe  45.  Leuiin  verfus  Okeley^  July  26,  1740, 

Where  an  exc-  rT^  HE  R  E  was  a  devife  to  truftees  for  the  payment  of  debts, 
cutor  is  alio  the     J^     ^^^  ^^^  f^jj  p^ffons  werc  made  executors ;  the  affets,  faid 

truftte  for   pr.y-  ^v  n_    w  •  i  <»        ».  t  •      i  i  i  /       » 

mcntotcebu,  ^^^  court,  mail  notwithltandmg  be  equitable, ,  and  not  legale 
the  aficts  fhaii  and  all  the  creditors  muft  be  paid  pari  pajfu.  There  are  cafes  in 
l^dSa'f'^'"'"''''''-^  r^i>^r/i,  in  which  it  is  held,  that  where  truftees  are 
and  the  creditor  n^ade  executofs,  [vide  Girling  v.  Lee^  i  Vern.  63,  ^c.)^  debts 
"r^  '^y^''*  fi^^ilJ  i>e  paid  in  a  courfe  of  adminiftration  j  but  the  modern  rc- 
lari  ^dfjiu         lolttions  have  been  other  wife. 

Mackwrrth 


in  the  Tiim  9f  LordiCfaaiicellor  HARDWiCKt.  51 

Mackworth  vcrfus  Cltfun,  at  the  RoUs^  July  31,  1740.         Cafe  46. 

THE  ftatute  of  limitations  cannot  be  pleaded  to  the  difco-  The  fbtote  of 
very  when  the  debt  was  due,  though  it  may  to  the  debt  limiutions  mtj 
itfdf,  becaufe,  by  the  defendant's  fctting  forth  when  the  debt  J^j^P^'Jjf^^*^ 
commenced,  it  will  appear  to  the  courts  whether  the  fix  years  the  difcoveij 
arc  incurred  according  to  the  ftatute.  '^**«"  ^^  <*«^ 

^  was  doe. 

JJbmrft  verfus  Eyre^  Eafter  Term,  1740.  Cafe  47. 

A    Bill  for  a  difcovery  of  aflets  was  difmified,  upon  a  plea  An  adminifha- 
Jr\^  that  the  admin  iftrator  was  not  a  party,  though  it  was  a  J^;^*^^"^J^^ 
fid  not  difputed,  that  he  was  an  infolvent  perfon.  ,  paru't  "t"biii 

for  difcovery  of 
a0etf,  but  ice  3'  Tr«  Atk.  341.  pi.  117. 


Flunkit  verfus  Penfan^  at  the  JUlhy  July^  31,  ^740.  Cafe  48. 


A 


Bill,  faid  the  court,  fo  far  as  it  is  not  contradided  by  the 
plea,  muft  be  taken  to  be  true. 


A  plea,  for  want  of  proper  parties,  is  a  plea  in  bar,  and  goes 
to  the  whole  bill,  as  well  to  the  difcovery  as  to  the  relief. 

A  plea  for  not 

A  plea  that  the  bill  is  only  brought  agatinft  the  rcprcfenta-  bringing  the  re- 
lives  of  the  real  cftatc,  whereas  it  ought  to  be  likewifc  againft  P"^*""'*;.7  ""^ 
the  reprefentatives  of  the  perfonal  eftate  ;  fuch  a  plea  ought  to  ^^^^^  i^*orc  the 
be  allowed,  whatever  reafon  there  may  be  to  fufped  it  is  put  in  court  allowed, 
for  delay,  that  the  rule  of  the  court  may  be  uniform.  pXd**to*bc  for 

delay  merely. 

•   III  bills  of  difcovery,  the  court  faid,  you  fliould  make  every  At  law.  if  yo« 
perfon  a  party  who  is  neceffarily  to  be  made  fo,  that  you  may  i^^^u  J^  in  an" 
not  multiply  fuits  improperly;  at  law,  indeed,  if  you  was  loadiomhey  may 
join  the  heir  and  executor  in  an  aftion,  they  might  demur  to '*«»"'!•••  «^*»«/- 

•'  rt  •  i         .  .    .        .       '  *^  wiJe  in  equity, 

your  action,  but  in  equity  you  may  join  them.  for  every  perfon 

mud  be  made 
a  party,  who  is  neceirauli  fo* 

A  bill  of  difcovery  of  real  aflets  may  be  brought  againft  ^."  ^^^^^*^|^^^^^^ 
heir,  in  order  to  preferve  a  debt,   without  making  an  admini-^^^^^JJ^;*^*^**"^  ^^^ 
ftrator  of  the  perfonal  eftate  a  party,  where  you  fuggeft  that  the  fpimuai  couit, 
reprefcntation  is  contcfting  in  the  ecclefiaftical  court,  and  ^^^'^^J-ji  j^^^.f^*"^^ 
a  plea  for  want  of  parties  would  not  be  allowed.  of  aflets  again  t^ 

the  heir,  with- 
out making  an  adm^aiftrattir  a  pvw; . 

E  2  Luncitkk 
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Cafe  49*  Lunatuk  Petitions^  Augujl  4,  1740,    . 

vagrants  only,    rTl  HE  aft  of  parliament  that  empowers  juftices  of  peace  to  * 
and  not  pcrfons      J|||^      ^^j^^  ^^^^  ^f  lunatlcks,  upon  Complaint  made  to  them  of 
wi^^o  the  aa     ^^"j  Outrages  committed,  relates  to  vagrant  lunaticks  only,  who 
thatcmo  w-.-fs     are  ftrolling  up  and  down  the  country,  and  does  not  extend  to 
ju(hcesor  peace   perfons  who  are  of  rank  and  condition  in  the  world  and  whofe 

to  take  care  of      "^  ,      .  ,  ^     ,  .        ,  ,    .  ... 

lunaticks.  relations  can  take  care  of  them  properly,  by  applying  to  this 

Xourt,  as  is  ufual  in  cafes  of  lunacy. 

A  comm  ffinn  of  A  perfon's  keeping  a  commiflion  of  lunacy  by  him  for  fe- 
lunacykrptback  veral  ycars,  without  ever  putting  it  in/execution,  is  of  very 
for  fevcral  years,  (jangcrous  confcquence,  as  it  may  be  made  an  improper  ufe  of 

without  putting     .0  r       n^  •       i      i  '  -r  j    j-/i      r       u  r 

it  in  execution,    ^n  many  rcTpects,  particularly  to  terrify  and  diltreis  the  perlon  . 
is  a  contempt  of  againft  whom  it  iflues  ;  and  therefore,  for  thefe  reafons,  and  it 
i^Vb^'diVcharg-  ^^i"g  likewife  a  contempt  of  the  court,  the  commiflion  was  dif- 
cd  witbc^fts.     charged  with  cofls,  and  the  petition  alfo. 

Cafe  50.  Morret  verfus  Pajke^  OEloUr  16,  I740. 

A  Creditor  by  judgment,  in  1698,  for  600/.  in  the  year 
J7X  17^7*  comes  to  an  account  with  the  conufor,  and  fet- 
tles the  remainder  due  upon  the  judgment  at  420/.  and  then 
takes  a  mortgage  in  fee  for  that  fum,  as  a  collateral  fecurity  to 
the  judgment:  one  Saunders,  an  attorney,  in  1716,  takes  an 
aflignment  of  this  mortgage,  in  which  there  is  a  recital,  that 
90/.  the  confideration  of  the  aflignment,  was  then  the  full 
worth  of  the  eflate  ;  and  the  aflignment  likewife  was  made  at 
a  time  when  there  was  a  fuit  depending  between  particular 
creditors  upon  fevcral  other  eftates  of  the  mortgagor  (the  late 
Mr.  John  Bennet)  in  conjunction  with  judgment  creditors  at 
large,  and  the  reprefentatives  of  Binnet.  Saunders  was  in  pof- 
feflion  too  of  another  mortgage,  in  1688,  upon  the  fame  eftate 
as  was  fubjed  to  the  judgment  in  1698,  and  the  mortgage  in 
1707. 

Lord  Chancellor, 

Saunders  fhall  not  be  allowed  to  tack  the  two  mortgages  to- 
gether, viz,  that  in  1688,  and  the  other  in  1707,  fo  as  to  de- 
feat intermediate  incumbrancers,  between  the  years  1688  and 
J 698,  and  yet  the  mortgage  in  1707  (hall  have  relation  back  to 
the  judgment  in  1698,  and,  by  confolidating  them  together, 
(hall  intitle  Saunders  to  receive  the  fum  due  upon  that  judgment 
prior  to  creditors  after  the  year  1698,  but  as  to  money  reported 
due  fince  the  mortgage  in  1707,  Saunders  is  to  be  paid  only  in 
^/iority  to  creditors  fubfequtnt  to  1707. 

The 
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Tl^  rule  of  the  court  as  to  prior  incumbrancers  taking  in  None  bur  a  honS 
a  fubfequent  one,  fo  as  to  tack  it  to  the  prior,  is  where  he  is'f'^pJn'^^cum!*^ 
a  bona  fide  purchaser  of  the  puny  incumbrance,  without  notice  brance,  withoat 
of  intermediate  ones,  but  here  the  puny  incumbrance  was  "°' "  °^  '•*^*^*- 
brought  in  while  there  was  fuch  a  lis  pendens,  as  will  make  ,^,tino  a^ii^^^^^ 
Saunders  a  purchafer  with  notice 

The  words  in  the  recital  of  the  aflignment  of  the  mortgage 
in  1 716,  that  90/.  the  confideration  money,  was  the  full 
worth  of  the  eftate,  at  that  time,  naturally  implies  that  there 
were  other  intermediate  incumbrances,  and  therefore  to  give 
Saunders  the  advantage  of  tacking  both  mortgages,  would  be 
contrary  to  his  own  intention,  for,  at  the  time  he  took  the 
affignmentof  this  puny  incumbrance,  he  mufl  know  the  eftate 
was  worth  no  more,  from  the  very  words  of  the  recital. 

If  a  prior  mortgagee  takes  an  aiSgnment  of  a  third  mort-  fee^'whrhrA^a 
gage,  as  a  trufteeonly  for  another  perfon,  he   (hall  not  be  al-  aiiignment  ofa 
lowed  to  tack  the  two  mortgages  together,  to  the  prejudice  of  *^''^  mortgage 
intervening   incumbrancers;    if    this  was  permitted,   a  mere  "n*not  t!ck"  hJ 
ilranger  purchafing  the  third  mortgage,  by  declaring  he  bought  two  morrgages 
it  in  trufl:  only  for  the  firft  mortgagee,   might  tack  both  toge-  '^f^Jf/j  ^^^  f^^ 
ther,  and  defeat  all  the  other  incumbrancers,  t^rvening incum- 

brance! s. 

The  reafon  why  a  mortgage  may  be  tacked  to  a  judgment,  a  nioitgage  may 
is  this,  becaufe  the  judgment  creditor,  by  virtue  of  ^n  elegit,  .Y-meat.  ^°  * 
may  bring  an  ejedment,  and  hold  upon  the  extended  value, 
and  as  he  has  the  legal  intereft  in  the  eftate,  the  court  will 
not  take  it  from  him ;  but  this  rule  holds  only  where  the  fame 
perfon  has  both  judgment  and  mortgage  in  the  fame  right, 
and  not  where  he  has  the  judgment  in  his  own  right,  and 
the  mortgage  in  another  right,  as  a  truftee  only. 

Where  there  is  a  prior  mortgagee,  who  has  a  puifne  incum-  A  firft  mortga. 
brance,  a  fecond  mortgagee  fhall  not  redeem  the  prior,   with-  g^«has  thcie^ai 

?..  ,  .^°  ,^  .  iL/--       eftate,  an  \  ir   he 

out  redeemmg  the  puifne  at  the  fame  time  ;  and  the  reafon  is,  has  a  puifne  ia- 
becaufe  the  legal  eftate  is  in  the  firft  mortgagee,  and  this  court  cumbiame,  a 
will  not  take  away  that  benefit  from  him,  provided  he  had  no  ^l^^^  ^^P^^^ 
notice  of  the  fecond  at  the  time  he  bought  in  the  puifne  one.  redeem  the  prior, 

without  icdeeni«» 
ing  the  pnifne  at  the  fame  lime. 

Where  a  prior  incumbrancer,  by  mortgage,  judgment,  ^'' ^J*"!  ^^^'^^^ 
ftatute  ftaple,  has  a  bond  likewife  from  the  mortgagor,  the  ^lZ-/XyTt^t\iz 
mortgagor,  in  his  life-time,  may  redeem  the  mortgage,  ^c.  morcgago  ,  the 
without  paying  off  the  bond  debt;  otherwife  as  to  the  ^^''' ^^1,'^  ^jifg^^^^ 
at  law,  becaufe  the  moment  he  redeems  the  eftate,  it  ftall  ^^  ^^eTaVih^=o!her. 
affets  in  his  hands^  and  for  this  reafon,  the  court  compels 
him  to  difcharge  the  bond,  as  well  as  the-jnortgage. 

j;  3  Where 
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^bcTc  t  prior  Where  there  are  feveral  incumbrancers  upon  an  cftate,  as  is 
r^oa  Uluwiie,  ^^^  prcfent  cafe,  and  the  prior  incumbrancer  bis  a  bond  like^ 
H  Ikall  be  pod-  Wife,  he  Cannot  iniift  upon  being  paid  both,  which  would  be 
poflcd  to  all  2  prejudice  to  the  puifne  incumbrancers ;  but*  his  bond  ihall 
bra«cc»,f»lietlicr^  P^^P^^^d  to  all  Other  incumbrancers,  whether  by  mort- 
Yf  inorf|afr»  gage,  judgment,  or  ftatute  fiaple  ;  for  he  has  not  die  fame 
lb^!ie"lb  iL  ^4"*^y  againft  a  puifne  incumbrancer,  as  againft  an  heir  at 
law,  w1k>  is  liable  in  refped  of  aflets.  ^. 

A  pricr  creditor      An  agent,  truftee,  heir  at  law,  or  executor,  purchafing  » 

who  bo)»  in  a    pyjfne  incumbrance,  as  againft  another   incumbrancer,  fliaU 

brancc,  tboogh  be  paid  no  morc  than  what  he  gave  for  this  incumbrance  ; 

be  did  not  give  othcrwife  as  to  a  prior  creditor,  who,  bondfide^  buys  in  a  puifne 

ft^l/be  a«i^d  incumbrance,  tho'  he  did  not  give  the  full  value  for  it :  the 

tbewboie^otber- rule  is  laid  down  genei^ally  indeed  by  Lord  Chancellor  Jir/^ 

w»fc  a«  to  a    firys^  in  the  cafe  of  WilUams  v,  Springfield^  as  well  with  regard 

'bar%  Sw^*QE  ^  creditor  and  creditor,    as  to  truftees,  heir  at  law,  or  cxe- 

extcufor.  cutor  ;  *  but  I  caimot  fay,  that  I  remember  any  decree  in  this 

court,  fubfequent  to  this  cafe,  where  it  has  been  laid  down 

as  a  general  rule,  but  has  been  much  more  narrowed  iiocc^ 

and  holds  only,  as  I  obferved  bcfore>  with  regard  to  agency 

truftee,  heir  at  law,  or  executor. 


Cafe  51,       Partricbi  verfus  Powlitj   upon   the  Matter's  fpecial  report, 

O^ober  17,  1740. 

MRS.  Sarah  Wardy  previous  to  her  marriage  with  Mr, 
Partrichgy  was  intitled  to  a  moiety  of  perfonal  eftate, 
amounting  to  5300  /.  with  her  fitter  Mrs.  Powlet^  in  joint- 
tenancy,  being  the  eftate  of  their  fitter  Mary  Ward^  deceafed  ; 
by  the  marri^age-fettlement,  the  real  eftate  only  is  conveyed, 
for  what  relates  to  her  perfonal  eftate,  depends  merely  upon 
a  recital  in  the  deed,  which  is  nothing  more  than  that  (he  fhall 
enjoy  the  5300/.  to, her  feparate  ufe,  and  a  covenant  on  the 
pan  of  the  hufband,  that  ihe  ftiall  enjoy  it  quietly,  i^c.  then 
come  thefe  words,  for  want  of  ijfue  of  her  own  kody^  it  fliall  go 
to  the  next  of  kin  of  her  own  iamily. 

The  fingle  qucftion  was.  Whether  the  jointenancy  between 
Mrs.  Sarah  IVard^  who  is  dead,  and  her  fifter  Mrs.  P owlet ^  in 
the   efUie   of  Mary  Ward^  is  fevered   in  whole,  or  in  part  ? 


% 

♦  Vft  Cur":  Where  there  arc  fubfequent  incumbrances  or  creditors  in  the  cafe, 
-there  a  wan  that  buya  in  a  prior  incumbrance  Oiall  be  allowed  only  what  he  realiy  paldp 
Iho'  there  ua^,  ip  iru:h,  a  greater  fum  cue,    irftUanu  v.  S^ingJUld,  i  Vera*  476. 


Lord 
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Lord  Chancellor, 

This  is  not  a  fcvcrancc;  iox^firjt^  here  is  no  agreement  for  Anaaoal  ii&t^ 
this  purpofe ;  ftcondly^  if  no  agreement,  then  there  muft  be  an  nadoo  only  caa 
adual  alienatioo  to  make  it  amount  to  a  feverance;  the  de- f '^*j^^*°*"* 
daration  of  one  of  the  parties  that  it  fhould  be  fevered,  is  not  of^one^VtbT 
fiifficient,  unlefs  it  amounts  to  an  a£tual  agreement ;  and  here  P^^^'  ^^'^  '^ 
is  nothing  in  the  marriage-fcttlement  which  amounts  to  ^Ti^nf^i^!^l^x. 
alienation,  either  in  law  or  equity ;   for  the  real  intention  was 
to  preferve  the  right  of  the  wife  as  it  was,  fo  that  her  property 
may  not  be  altered  by  the  interpofition  of  the  hofband  ;  and, 
for  any  thing  that  appears  to  the  contrary,  it  might  likewife 
be  intended  to  preferve  the  right  (he  might  have  of  furvivor- 
(hip,  upon  Mrs.  Powlet\  dying  before  her. 

There  is,  befldes,  another  reafon,  the  other  jointenant  was 
no  party  to  the  deed. 

The  only  thing  that  could  give  the  leaft  colour  to  the  fup- 
pofition  of  jointenancy  are  thefe  words  in  the  marriage-agree- 
ment, fvr  want  of  iffue  of  her  own  body^  then  it  (hall  go  to  the 
oext  of  kin  of  her  own  family. 

But  I  do  not  think  they  are  fufficient  to  make  the  iflue  of 
her  body  purchafers,  or  to  give  them  a  right  to  come  into  this 
court  as  purchafers,  to  have  the  agreement  carried  into  execu- 
tion in  their  favour;  if  it  had,  I  fliould  have  inclined  to  think 
it  a  feverance ;  but,  notwithftanding  thefe  words,  itftill  leaves 
it  at  large,  and  abfolutely  at  the  wife's  difpofal. 

A  jointenancy  is  undoubtedly  no  favourite  of  a  court  of  AJ«intenancy« 
eqm'ty,  tho*  otherwiie  at  law  j    but,  in  the  prefent  cafe,  here^r°^":**'.**^> 
JS  no  pretence  of  an  alienation,  either  in  law  or  equity.     iWix/i  coart  of  equity, 
▼er.  GjUs^  2  Vern.  385.  ♦ 

Alunaiio  ui  prafertur  jwri  aurefcendt^  is  a  maxim  in  equity  ;  A  ."^'^  "■  . 
but  then  it^mujft  appear  to  be  an  aiftual  alienation,  and  not  ^"^^"^^^^^J 
from  inference  and  implication  only,  without  any  exprefs  de-  mccr^cendu 
daration  of  the  parties. 


*  Per  Cmrx  The  plaiocifTs  hafband  and  defeodaat  had  enjoyed  a  church  leafe  in 
aoirtiet,  under  an  agreement  there  (hould  be  no  benefit  of  furvivorihip.  Upon  the 
laft  renewal,  tbe  leaie  was  taken  in  both  their  names,  and  no  exprefs  agreement  againft 
hiUnoifb^.  The  plaintiti*s  hu/bani  being  lick,  by  deed  afligned  his  moiety  of  the 
Jeife  to  hit  wife,  and  by  his  will  devifed  it  to  her.  The  grant  to  tbe  wife  is  foid^  and 
the  4efife  will  00c  kiftx  Che  joiAteaaucy.   Mcyfe  v.  Gjla% 

£  4  Lucai 


r5  Cases  Argued  and  Determined 


Cafc52#       "'  Lucas  vcrfus  Seali,  O^ober  jy^  1740. 

Where  one  cxe- T  ORD  CHANCELLOR  faid  in  this  cafc,  wherc  there  are 
cutor  is  indebted  |  j  feveral  cxecutofs,  and  one  of  them  is  indebted  to  the 
»orw,  iT'the  teftator,  for  which  he  had  given  a  fecurity  by  way  of  mort- 
co-e«cators  arc  gage  upon  hls  eftate,  if  the  co-executors  are  apprehenfive  that 
apprehenfive  he    j^^  j    infolvent,  and  that  the  eftate  may  prove  a  deficient  fecu- 

is  infolvent, they     .  ,    .       .  •  -n  •    rt  i_-  r         \    r    -     -  t 

ihQuld  bring  a  rity,  bringing  a  bill  againft  htm  to  foreclole  is  improper,  be- 
bjll  againft  him  caufe  the  teftator  having  made  him  an  executor,  gives  him 
Ifbit^!Vprl5*a  ^^  intereft  in  the  mortgage  ;  the  other  executors  {hould  have 
foreclofure would  brought  a  \>i\\  for  fale  of  the  eftate. 
he  improper^ 

Cafe  53^         The  cafe  of  the  York- Buildings  Company^  OSfober  z^t  1740- 

An  account  with  T  ORD  CHANCELLOR  faid,  an  account  between  the  King 
the  King  can  be  |  j  and  a  fubjedt,  canhot  be  taken  in  any  cafe  in  this  court^ 
onU  ^*'^''^''"  but  in  the  Exchequer  only. 

This  court  wiU       Where  the  companies  are  obliged  to  make  calls,  this  court 

jiot  decree  pub-  ^\\\  ^ot  decree  them  to  make  fuch  a  call,  upon  a  bill  brought 

ti^makTcallTln  ^Y  ^  ^editor  for  that  purpofe,  in  favour  of  that   particular 

lavojur  of  a  par-  Creditor,  unlefs  under  very  extraordinary  circumftanccs. 

^icuiar  creditpr. 


Cafe  ^4,       fTallis  verfus  Hodgf/on^  OSfober  24,  1740,     Upon  exceptionsi. 

When  a  wiU  ii  T  ORD  CHANCELLOR  faid,  it  had  been  determined  over 
*L^*'ft^*^^*'**  ft'  -*—/  ^"d  oyer  in  this  court,  that  you  muft  (hew  the  perfon 
be  pJoJeTto  be  to  be  of  found  and  difpofing  mind,  where  a  will  is  to  be  efta^- 
pf  a  found  and  blilhed  as  to  real  eftate,  and  efpecially  if  there  are  infants  in  ' 
^if^ang  jnifld,  jjjg  ^^fg^  proving  it  to  be  well  executed,  according  to  the 
l^atute  of  frauds  and  perjuries,  is  not  fuiEcient. 

Simarf^dhan^       If,  ^aid  his  Lordfliip,  they  could  have  produced  evidence 
^fr*)?f         on  the  part  of  the  plaintiff,  of  any  aft  having  been  done  un- 
,  der  the  will  relating  to  the  real  eftate,  he  would  have  dif-* 

penfed  with  the  rule,  being  a  mere  matter  of  formality* 


Q^^tftitu 
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Godolphin  verfus  Abingdon^  O^ober  27,  1 740.  ^^^^  5S« 

WHERE^  faid  Lord  Chancellor,  a  limitation  is  to  A  man  cannot  by 
A,  for  life,  to  his  wife  for  life,  to  truftecs  to  prcfcrvc  ^^^^{^ 
contingent  remainders,  to  the  firft  and  every  other  fon  in  tail,  ever  raiiTa  fee- 
remainder  to  his  own  right  heirs ;  it  will  be  abfurd  to  fay,  that  fimpletohisowB 
by  a  conveyance  of  land,  or  by  ufe,  or  by  devife,  the  laft  limi-  Jlfe^^ni^^^ 
tation  fhall  make  the  right  heirs  purchafers,  and  by  that  means  heirs,  as  a  pur- 
prevent  the  reverfion  from  being  affets  to  fatisfy  the  fon*s debts;  *^^'*»  ^^^ 
for  according  to  the  dodrine  laid  down  in  the  cafe  of  Coundm  v^on' f romli* 
and  Clerkej  Hohart  29.    the  limitation  to  the  right  heirs  will  be  ingafleuu  fin 
but  a  reverfion,  and  will  veft  alfo  in  the  fon  ;  for  it  is  a  pofi-  ^**S,***^  ^**'' 
tlve  rule,  that  a  man  cannot  raife  a  fee-fimple  to  his  own  right 
heirs  by  the  name  of  heirs,  as  a  purchafe,  by  any  form  of  con- 
veyance whatfoever.     The  fame  cafe  is  reported  in  M$ort  86o, 
but  the  point  is  wrong  ftated. 

Phipps  verfus  Annejky  i^  e  contra^  O^ober  27,  1 740.  Cafe  56. 

THE  only  queftion  in  this  cafe  of  Phipps  and  Anmjley  was,  A  teftator  ghm 
whether  3000/.  given  under  the  will  of  James  Earl  oi^^^^^^^^^^^ 
Anglifea  to  his  daughter,  (hall  come  out  of  the  perfonal  eftate,  3000/.  at  her  age 
or  whether  it  is  exprefsly  exempted  from  the  payment  of  it  •  ©f  »8>orinar- 
the  will  fets  out  in  general  words,  *'  As  to  my  worldly  eftatc,  [he*t'ru^*iibJl 
'^  with  which  it  has  pleafed  God  to  blefs  me,  (and  then  re-  levy  and  raife 
**  citei  feveral  manors,  lands,  &fr.)  I  devife  them  in  trull  for  J^,  "*?12^^ 
*^  the  payment  of  all  my  juft  debts,  and  all  my  legacies,  and  together  with  hit 
♦'  the  refidue  to  my  nephew  Arthur  Annejley,    Item^  I  give  and  perfonal  eftate,. 
«'  bequeath  to  my  only  daughter  Cathar'tnt^  the  fum  of  3000/. "",  "Ih^*!^.*^ 
^^  (over  and  above  the  1 2,000  /•  which  is  conveyed  to  her  under  but  that  it  flu'u 
*'  my  marriage  fettlement)  at  her  age  of  18,  or  marriage ;  and  "®'  ^  "*^*^.  ^^ 
*«  that  the  truftees  fhall  levy  and  raife  by  mortgage  or  fale  of  ^Jj^J^f^J^f^ 
^^  his  lands,  together  with  his  perfonal  eftate,  as  much  as  will  mentionedeftate, 
•*  pay  the  3000/.  but  that  it  Jhall  not  be  raifed  till  18,  or  mar-  **'  ^*"f'J*j'^ 
*^  riage^  out  of  the  before  mentioned  eftate  or  land  that  it  may  not  be  ^'^bUperfonal 
**  a  debt  upon  my  perfonal  ejiate.     There  are  three  dilFerent  ^fioLU.    Lord 
^?  claufes  befides  in  the  will,  that  conclude  with  thefe  words,  J^'^fpe,^ 
*'  that  his  lands  are  devifed  to  pay  his  debts^  and  all  his  legacies^  in  eAau  was  ex- 
^'  caji  his  perfonal  ejiate  Jhall  not  lefuj^cienU''  ««P^«^»  */1s^!l*^ 

charge  on  the  real 
eftate* 

Lord  CuMfCELLOR^ 

Though  this  obje£):ion  comes  extremely  late  after  two  de- 
(Krees,  it  muft  have  its  weighty  if^  as  the  plaintiff  infills,  it  be 
fi^htljT  founded. 
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Perfonal  eftateii  It  is  Certainly  the  rule  of  the  court,  that  perfonal  eftate  is  the 
fo*p"ayment^of  "*  "^itural  ^d  proper  fund  to  be  firft  applied  to  the  payment  of 
dcbcs,  debts,  unlefs  there  are  exprefs  words  to  exempt  it. 

I  am  of  opinion,  however  inaccurately  penned,  that  the  ia- 
tention  of  the  teftator,  in  the  prefent  cafe,  was  to  exempt  his 
perfonal  eftate  from  the  payment  of  this  3000/.  for  in  the  claufe 
by  which  he  bequeaths  this  fum  to  his  daughter,  he  takes  notice 
that  there  was  the  fum  of  12,000/.  already  charged  upon  the 
real  eftate. 

Akfs  fii»fiif«ii  ^^^  defign  muft  have  been  to  give  her  this  as  an  additional 
inaerawiUttua  fertfine,  and  to  conned  the  two  fums  together;  for  where  a 
iM^r  a  fettk-  Jefs  fum  IS  givcn  under  a  will  than  under  a  fettlement,  the  rule 
ftt^^aalorcf  t  ^*»  »ot  *^old>  that  it  ihall  be  taken  to  be  in  fatisfadion  of  a 
greater.  greater* 

It  has  been  objeded,  that  the  htfori-meniionid  eftate  muft  mean 
the  perfonal  eftate,  perfonal  eftate  bqng  the  laft  antecedent ; 
and  yet  it  certainly  does  not,  but  is  fet  in  dire<5l  oppofition  to 
the  perfonal  eftate,  and  the  words  immediately  following,  or 
lands^  are  not  disjunctive,  as  is  infifted  on,  but  explanatory  ra- 
ther of  his  intention,  that  the  3000/.  (hould  come  out  of  the 
l^ftl  eA»iet  charged  before  with  the  11,000/. 

^ivhare  «Ik«ac9F  Where  thene  it  a  charge  upon  a  perfonal  eftate,  though  it  is 
!8  •  change  upw  p0t  immediately  payable,  yet  «he  perfen  entitled  may  come 
fM^im  wiU  i-wto  ^^  co»rt,  and  pray  that  a  fufficient  fum  may  be  fet  apart 
fet  ayart  a  M&>  t^.  ^£ivec  the  legacy  when  it  (halt  become  due. 

ci(mt  Aim  t«t  aflh 

^iM^i!^  This  probably  was  the  reafon  of  the  teftator's  inferting  the 
pay«lik.  word $5  that  it  fi)oMH9t  he  a  Mt  upon  bis  per fonal  eftate^  that  fo 

Jarge  a  fum  »s  3000^  might  not  be  locked  up  in  the  mean  time, 
«ntii  fcbe  da»ghter,  who  was  then  yoirng,  fhould  arrive  at 
cighleen,;  or  be  macried  5  and  ihefe  words,  that  it  Jhould  not  hi 
m.d^i  upon  hfsperfiMai  oft ato^  are  faid  indefinitely,  and  not  for 
a  Ir^mked  time. 

.  ,  17 j2on  the  whoJe^  this  is  one  of  thoTecaifes  where  by  nega- 
tive wordjs  in  a  will  the  perfonal  eftate  is  excepted,  and  there- 
fore the  3000/.  as  well  as  the  12,000/.  are  a  charge  upon  the 
real  cftiitc  only. 

Cafe  57,  A}ltffe  verfus  Murray^  O^oher  27,  1740, 

'l*wo  perfoDS  ^^^^ 

executors  and  rx^WO  perfons  who  Were  both  executors  and  truftees  under 
truftces  under  «  JL  a  will,  and  one  of  them  an  attorney  that  drew  up  the  will, 
pro^The  wm,   refufed  to  aft  in  the  truft,  unlefs  ceftuy  que  trujl  would  give  them 

nor  ftifl^r  the        - 

eeftuy  que  truft  CO  take  out  letters  pf  adminiftration  mm  teftatnento  annat9,  till  be  bad  executed  a  deed^  bf 
which  he  was  to  pay  a  hundred poundi  to  one  executor^  and  tivo  hundred  pounds  to  the  otber^  vitbta  ik 
months  after  they  Hiatl  have  exhibited  an  inventory.  Lord  Hardwicke  declared  the  deed  was  uiiduly  ob- 
tained^ and  dccreei  no  allowaac«  ihould  be  made  foi  the  fam  of  zoo/,  and  200/,  to  the  plaintiff's. 

bcfides 
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befides  their  legacies  fome  oonfideration  for  ading  in  the  truft ; 
he  reftifed  to  do  it  for  feme  time,  but  at  laft  confented,  and  ex- 
ecuted a  deed  for  paying  100 /•  only,  to  Brian  Ajliffit^  one  of  the 
tniftees,  who  being  an  attorney  thought  fome  profitable  fuit 
mieht  arife  out  of  the  will,  and  therefore  afked  no  more,  but 
to  Mr.  Pmmfret  the  other  tniftee  200/.  becaufe,  being  no  lawyer, 
be  had  not  the  fame  advantage  with  his  co-truflee. 

This  contraft  was  obtained  from  the  ceftuj  qut  trvft  only  two 
days*  after  teftator's  death,  but  then  it  was  fettled  by  his  coun- 
fel,  at  three  feveral  meetings  for  that  purpofe,  before  he  exe^ 
cuted  it. 

The  tmft-eftate  is  1200/.  a  year  in  value,  confifKng  chiefly 
of  leafehold  eftates,  which  the  truflees  are  direded  by  the  will 
to  renew  from  time  to  time,  befides  other  necefiary  trouble. 

The  200/.  to  Pomfreij  and  the  100/.  to  Brian  Ajliffe^  under 
the  contrad,  was  to  be  paid  to  them,  over  and  above  their  le- 
gacies, within  fix  months  after  they  fhall  have  exhibited  an  in- 
ventory to  the  ecclefiaflical  court,  and  fuch  pajrment  was  to 
arife  oat  of  the  dividends  and  intereft  which  fhould  become  due 
to  the  defendant. 

The  bill  is  brought  for  a  fpecifick  performance  of  the  agree- 
ment, and  for  an  account. 

The  principal  fuggeflion  of  fraud  on  behalf  of  the  defendant 
was,  that  the  plaintiff  and  his  co-truflee  threatened  that  they 
would  not  prove  the  will  themfclves,  nor  fufler  the  defendant 
to  take  out  letters  of  adminiflration,  cum  teftamento  annexo^  un- 
lefs  he  would  agree  to  their  propofal,  and  that  this  was  the  fole 
inducement  of  the  defendant's  executing  the  contrad. 

I/ORO  ChakcejlloEi 

This  is  a  cafe  of  very  great  confequence,  and  it  is  incumbent 
vpoo  the  court  to  proceed  upon  wary  fteps,  before  they  eftablifb 
fiicb  demands.  < 

That  a  truftee  cannot  contraft  with  cejhj  qm  truji^  or  purchafe  J'/*,„^*J ^ 
part,  or  the  whole  trufl-eftate  from  thf  ceftuj  tpit  trvft^  though  afide  every  pnr- 
for  a  valuable  confideration,  but  that  a  court  of  equity  will  fet^^'^'  "^^^  ^T^ 
it  afide,  auft  depend  upon  circmnffamces,  and  is  not  a  general  efu^btt  de- 

rule.  peods  upondr- 

cuoiftancet. 

If  the  defendant  is  right  in  his  objedions  to  thefe  allowances,  ^^j^^  ^  ^.jj 
imdoubtedly  he  might  have  brought  his  crofs-bill  to  fet  them  ^n^t  uk%c«rae 

im  ttn joR0»o  *  ^cadiDt maj eqoMllf  make oljcaioat,  uUlii \aA\xto^i^ vsitk\ 
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afidc;  but  I  am  of  opinion,  where  a  plaintiff  brings  his  bill, 
praying  an  account  againft  a  perfon,  and  allowances  in  that 
accSunt,  the  defendant  is  as  proper  to  make  objedlions,  as  if  a 
crofs-bill  had  been  brought, 

caics  where  the  With  regard  to  the  merits,  whether  upon  general  grounds  a 
bnA^'^'ag«c*  tJ^uftee  may  make  an  agreement  with  a  cejluy  que  truji  for  an  ex- 
men, made  with  traordinary  allowance,  over  and  above  what  he  is  allowed  by 
atruftectoran  the  terms  of  the  truft,  I  think  there  may  be  cafes  where  this 
aliowaace,  be-  court  woulo  eitabliih  fuch  agreements,  but  at  the  fame  time 
yond  the  termi  would  be  extremely  cautious  and  wary  in  doine:  of  it. 

Thiscowrtal-  In  general  this  court  looks  upon  trufts  as  honorary,  and  a 
koldsaftna      burdcn  upon  the  honour  and  confcience  of  the  perfon  intrufted^ 

fund  over  tru-  j  .  i  »    ,  .        « 

Hcesin  refpeftto  ^M  uot  undertaken  upon  mercenary  views ;  and  there  is  a  ftiong 

Mbraaiiowaaces.  reafon  too  againft  allowing  any  thing  beyond  the  terms  of  the 

truft,  becaufe  it  gives  an  undue  advantage  to  a  truftee,  to  di- 

ftrefs  a  ce/Iuy  que  truji^  and  therefore  this  court  have  always 

-  held  a  ftrid  band  upon,  truftees  in  this  particular. 

If  a  truftee  comes  in  a  fair  and  open  manner,  and  tells  the 
4ejluy  que  trujly  that  he  will  not  a£l  in  fuch  a  troublefome  and 
burdenfome  office,  unlefs  the  cejiuy  que  irufi  will  give  him  a 
further  compenfation,  over  and  above  the  terms  of  the  truft, 
and  it  is  contracted  for  between  them,  I  will  not  fay  this  court 
will  fet  It  afide,  though  there  is  no  inftanc^  where  they  have 
confirmed  fuch  a  bargain. 

But,  in  the  prefent  cafe,  the  proceeding  is  not  fo  fair  and 
open ;  for  Mr.  Ayliffe  is  an  attorney,  drew  the  will  himfeif,  and 
was  likely  in  the  way  of  his  profeffion  to  make  a  confiderable 
profit  of  the  truft ;  as  there  was  an  account  to  be  fettled,  a 
conveyance  to  be  made,  and  feveral  other  things  to  be  done  in 
the  law  way  ;  and  befides,  if  the  legacy  was  too  fmall,  why 
did  not  Jyliffe  make  the  objeclion  at  the  time  he  drew  the  will, 
as  the  defendant  very  properly  obferved,  when  Ayliffe  afked  for 
an  additional  allowance. 

Not  fweatijigtx-  It  has  been  faid,  that  the  defendant's  brother  fwearing  in  his 
prefsly  to  words  j^pofition  that  Ayltfe  faid,  he  would  hinder  Murray  from  aA- 

Spoken,  but  add-      F  .  ^   .  #  t/*.^  •!  ,li»i 

info  or  to  that     miniftring,  or  words  to  that  effeSf^  carried  too  great  a  latitude  : 

d&a,  is  a  proper  jju^  I  think  it  very  proper  ;  for  where  a  man  fwears  to  words, 

Motion  iAaii      j£  j^^  j^  miftaken  in  any  of  them,  he  is  perjured,  and  therefore 

fwearing  Ayliffe  faid,  he  would   hinder  Murray  from  admini- 

ftrth'g,  or  to  that  effeS^  was  very  right,  ^vA  I  have  often  objcdcd 

to  affidavits  for  want  of  them. 

I  confider  the  cafe  in  this  light ;  two  truftees  are  making  an  ill 

ufe  of  an  authority,  they  had  under  the  will,  to  extort  a  reward 

from  a  cejluy  quetrufi ;  if  they  h^d  tpld  him,  give  us  a  farther  re- 

%  ward. 
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ward,  or  we  will  renounce,  they  had  afted  fairly,  and  fome- 
thing  might  have  been  faid  in  favour  of  the  contraft. 

The  perfonal  eftate  was  vcfted  in  them  before  probate,  and 
Could  not  be  got  outof  themwithoutan  actual  renunciation;  the 
real  eftate  likewife  vefted  in  them,  and  could  not  be  taken  out 
of  them  but  by  an  aftual  alignment;  and,  fenfible  of  thcfc 
difficulties  upon  the  defendant,  the  plaintiffs  would  not  a6l,  in 
order  to  force  him  into  their  terms. 

This  cafe  has  been  compared  to  feveral  other  Cafes  of  fraud, 
and  amongft  the  reft  to  marriage- brocage  bonds,  and  not  im- 
properly J  for  the  perfon  who  has  the  reward  there,  has  as 
much  trouble  as  the  truftees  have  here,  and  the  party  giving  the 
reward  in  thofe  cafes,  full  as  willing  as  the  defendant  in  this, 
and  yet  the  court  always  fet  thofe  bargains  afide  as  uncon- 
fcionable. 

Confider  the  ill  confequences  of  fuch  a  cafe  ;  fuppofe  it 
fliould  be  neceflary  that  a  will  ftiould  be  immediately  proved, 
as,  in  the  cafe  of  a  widow  and  children,  (hall  a  truftee,  in 
whom  the  teftator  repofed  a  truft  and  confidence,  and  depend- 
ed upon  his  honour  and  kindnefs,  infifl  upon  fuch  hard  terms 
as  to  have  an  unreafonable  reward,  before  he  will  either  prove 
the  will,  or  ad  in  the  truft? 

Therefore,  upon  the  whole,  I  declare  that  this  deed  was  un- 
duly obtained  from  Mr.  Thomas  Murray^  and  decree  no  allow- 
ance to  be  made  for  the  fums  of  lOo/.  and  200  /.  and  6\xt8t 
both  the  plaintiff  Pomfretj  and  the  reprefentative  of  Bryan. 
Ayliffe^  to  pay  cofts  as  to  fo  much  as  relates  to  the  deed,  ge- 
neral coiU  referved. 

jlpril  i6i  1740,  on  exceptions  to  a  Matter's  report.  Cafe  58. 

LORD  Chancellor  laid    it  down  in  this  cafe,  that  where  a  deeA 
where  a  rent-charge  is  granted  by  deed,  and  the  deed  hap*  happens  to  be 
pens  to  be  loft,  you  cannot  read  a  copy  in  evidence  at  law,  i^tllw^rwK? «"* 
becaufe  you  muft  declare  with  a  profert  hie  in  curia^  as  the  de-  copy,  becaufe 
fcndant  is  entitled  to  oyer  of  the  original,  fo  that  the  plaintiff  yo"  «n«<^  ^«^J«/? 

n-i_r^  /•••  'lA  ^     r  with  A  prefert  bl€ 

muft  cither  fet  up  a  prefcriptive  title  to  the  rent,  from  a  con-  i„curut»»a^ 
ftant  and  uninterrupted  payment,  or  he  muft  bring  his  bill  to  therefore  you 
be  relieved  againft  the  accident  of  the  original's  being  loft  :  J'/,jj2^b|,ak!r° 
the  fame  rule  holds  in  the  cafe  of  a  bond  ;  for  though  a  hun-  edafiainft  the 
dred  witneffes  could  prove  the  fubftance  of  it,  yet   it  is  not  accident  of  the 
fijflicient  at  law,  for  you  muft  declare  upon  it,  with  a/)r^if//|JJ^'"*^***"* 
tic  in  cur  id. 


Smhb 
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Cafe  59.  Smith  verfus  FelUwSy  at  the  Rollsy  OHober  28,  X74a 

Kafreemao  of  fTp  H E  queflion  hcrc  was,  whether  a  freeman  of  the  city  of 

Toiunta^d*^*  X     Londthy  who  makes  a  voluntary  deed,  merely  for  the 

in  confideration  confideration  of  love  and  affedion,  without  any   pecuniary 

of  love  and  af-  qu^^  ^^^  rcferves  the  power  over  the  cftate  to  himfelf,  is  not 

rrfervetThe' ^'^  guDty  of  fuch  a  fraud  upon  the  cuftom^  as  will  induce  this 

power  over  the  couft  to  fet  afide  the  deed. 

eftate  to  himfelf, 

the  property  ftiU  rr«         .  •  f  /i 

continues  in  him»  The  deed  was  in  fubftanceas  follows. 

the  cuftom.  ^  **  Whereas  I  the  fald  Wtlliam  Fellows  am  defirous  to  fettle 
^'  the  aforementioned  premifles  for  the  benefit  and  advantage 
<<  of  my  (on  Richard  Fellows  in  the  world,  in  cafe  he  fliall  at* 
'  <<  tain  the  age  of  21,  and  be  living  at  the  time  of  my  deceafe, 
^'  over  and  above  what  he  may  be  entitled  to  befides,  out 
«*  of  my  eftate,  I  grant  to'jojiah  Fellows  and  George  Bar^ 
*'  lew  a  term  of  99  years  in  truft  to  permit'  me  the  faid  fFilliam 
*'  Fellows  the  father  to  take  the  rents  and  profits  of  the  fo  af- 
*<  figned  premifTes,  for  fo  long  of  the  99  years  term  as  I  (hall 
*^  live,  and  in  cafe  the  faid  Richard  fellows^  my  fon,  at  my 
'<  deceafe  (hall  be  at  full  age,  to  affign  the  refidue  of  the 
^^  term  to  him ;  but  if  he  (hall  not  be  of  full  age,  then  the 
*'  faid  Jojiah  Fellows  and  George  Barlow  (hall  receive  the  rents 
^^  and  profits^  and  allow  fo  much  as  they  think  proper  for  his 
^^  maintenance,  and  the  furplus  to  be  laid  out  by  the  truftees^ 
*^  or  furvivor,  in  government  fecurities,  for  the  benefit  of 
•*  Richardy  when  he  comes  of  age. 

*<  Provided  always,  that  if  the  faid  Richard  Fellows  {hou\d 
^^  depart  this  life,  in  the  life-time  of  IVilUam^  then  all  the 
**  trufts  hereby  declared  to  him  by  this  deed  to  be  void,  and, 
**  in  cafe  of  his  death,  be  a  truft  for  the  other  children  (in 
*'  exclufion  of  the  widow)  if  they  attain  the  age  of  21,  and 
*^  in  cafe  of  the  death  of  all  the  children  before  that  age,  then 
**  to  the  next  of  kin  of  his  own  family/* 

This  deed  was  made  in  the  life- time  of  the  firft  wife  of 
William  Fellows. 

The  bill  is  brought  by  the  fecond  wife,  the  widow  of  the  ' 
freeman,  who  was  ignorent  of  this  deed  at  the  time  fiie  mar- 
.  ried,  and^likewife  by  the  reft  of  the  freeman's  children,  to 
have  the  property  difpofed  of  by  this  deed  to  the  cldeft  fon,  to 
be  brought  by  him  into  hotchpot,  that  it  may  be  diftributed  ac- 
cording to  the  cuftom  of  London* 

Majler  of  the  Rolls.  The  cafe  2  Lev.  1 30.  is  a  ftronger  than 
the  prefent,  becaufe  there  the  polTeffion  ^f  the  term  was  deli-p 
vered  purfuant  to  the  affignment,  here  pofTeffion  was  kept,  and 

I  the 
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the  rents  received  conftantly  by  the  affignor ;  however  I  {hall 
take  time  to  coniider  of  it.  On  the  ad  of  Novembtr ^'ly^o, 
the  caufe  came  on  again,  and  upon  the  authority  of  Cotterel 
and  Cottenl^  heard  before  the  late  Mafier  of  the  Rolls^  about  fix 
years  ago,  his  Honour  declared  the  plaintiff  the  wife  to  be  en- 
titled to  her  {hare,  according  to  the  cu&om  of  London^  and 
that  the  property  in  thefe  leafehold  eftates,  ilotwithftand- . 
ing  the  deed,  flill  continued  in  fVilliam  Fellows  the  hufband, 
and  of  confequence  is  fubjed  to  the  cuftom.  Hall  and  Hall^ 
2  Fern.  277.  and  Turner  and  Jennings  612.  were  the  cafes 
principally  relied  on  the  determination  of  this  point*. 

j/tHns  verfus  Smithy  O^ober  29,  1 740.  Cafe  60. 

IT  was  (aid  In  this  caufe  by  Lord  Chancellor,  that  ccclefi-  ton^^tn^^^t 
aftical  jurifdi&ions  are  limited  within  their  particular  diflri^l,  here  will  iTo" 
and  an  adminiftration  taken  out  here  will  not  extend  to   the  ^^j^"^  (o  the 
colonies  in  Anurica  \  but  if  an  executor  fends  over  an  exem-  r/ctf,"butalil^'"nt 
plification  of  a  probate  to  Maryland^  or  any  other  colony,   the  there, whogets  !& 
perfon  who  is  employed  as  an  agent  there  by  the  executor,  may  *^*'«  ""^".t*** 
by  letter  of  attorney  from    him  colleft  in  the  effefis  of  the  o?!rproba*c7u 
teftator,  and  he  is   chargeable  as  much  as  if  the  executor  had  equaiJy  charge- 
got  them  in  himfelf.  f  ^*  *»  \  «'^»- 

o  tor  got  them  in 

himfelf. 

Hanhurj  verfus  Lord  Bateman^  OSioher  29,  1740.  Cafe  61. 

SI  R  James  Bateman^  a  freeman  of  London^  on  the  marriage  The  cuftom  of 
of  his  daughter  Anne  with  Mr.  fFiJIern^  gave  her  a  por-  ^l^^^^j'^""^' 
tion  of  10,000/.  which  was  conveyed  to  truftees  for  the  be- orphanage  pa»t 
nefit  of  younger  children,  if  any  ;  if  none,  to  Mr.  Wejicru  his  o^afreeman't 
cxecutrSy  adminiftrator,  or  affigns,  and  a  jointure  was  fettled  cannot ?"ati*k 
in  lieu  of  the  portion,  and  in  the  deed  is  this  covenant.  to  go  in  fuch 

proportion  ai  he 

**  That  if  the  faid  ^ivjames  Jhould  by  any  ways  or  means  give  or  ^'^^^* 
*^  leave  10  any  of  his  daughters,  other  than  the  faid  Anne  Bate- 
*•  mam  any  fum  or  fums  of  money,  or  other  thing  for  her 
••  portionjwhich  Jhould be  delivered  or  conveyed  2ind  which  (hould 
'*  exceed  the  value  of  10,000/.  th^t  then  he  would  pay  or 
**  give  to  Mr.  fFeJiernj  his  executors,  £^r.  fomuch  money,  or 
*'  other  eftate,  as  ihould  make  his  faid  daughter  Anne's  por- 
*^  tion  equal  to  that  of  any  other  fifter.'* 


*  MaB  verfm  Hail,  Per  aiu  If  a  freeman  of  London  abfolutely  gives  away  his  goods 
ia  bis  life-time  to  any  of  his  children,  this  is  good ;  but  if  he  keeps  the  deed  of  gift  ia 
hit  own  power>  or  continues  in  poflfcflion  of  the  goJds^  then  it  is  a  fraud  upon  the  cuftom. 
1  yiem,  277.  • 

Tunur  verfus  yennings.  A  freeman  o(  London  ailigns  the  greateft  part  of  his  perfonal 
tftatein  truft  fcr  htmleir  for  life,  and  then  for  his  grandchildren.  Per  cur,Th\s  deed  nut 
good  agMniV  the  cuftom  of  London  as  to  the  moiery  belonging  to  the  children,  but  bind« 
iog  as  to  the  o:ber  tnoyctj^  which  he  had  power  to  difpofe  of,  he  having  no  Wkfe.  % 
Pirn.  6ia. 
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In  1708,  Sir  yantis  Biiieman  dicdy  and  his  daughter  ^;i;y/s^ 
orphanage  (hare  came  to  1777/.  15s.  3^. 'over  and  above 
the  10,000/. 

In  1729,  Mr.  jyeftern  died  leaving  only  two  daughters,  the 
wife  of  the  plaintiff  Mr.  Hanbury^  and  the  wife  of  the  defend- 
ant DominicL 

The*  1777/.  15  J.  3^-1:  is  in  the  hands  of  the  defendant 
lord  Batemariy  executor  of  Sir  JameSy  and  this  bill  is  brought 
to  have  it  in  money,  or  to  be  laid  out  in  lands  purfuant  to  the 
covenant. 

Sir  James  Bateman^s  will. 

*'  Whereas  I  am  a  freeman  of  the  city  of  Lmdon^  my  defirtf 
**  is,  that  my  eftate  may  go,  as  to  one  moiety,  according  to  the 
**  cuflom ;  and  whereas  1  have  already  advanced  my  daughter 
*'  Jnne  with  io,ooo/.  my  will  is,  if  there  fhould  be  a  deli- 
*'  ciency  in  one  moiety  of  my  eftate,  to  make  up  my  other  five 
^'  daughters  portions  10,000/.  that  then  as  much  as  is  vvant- 
•'  ing  to  make  up  that  fum  to  each  of  them,  fhall  be  fupplicd 
**  out  of  the  other  moiety." 

The  ftatute  of  the  4  £sf  5  PhiL  and  Ma.  ch.  8.  which  is  in- 
titled.  An  adl  for  the  .punifhment  of  fuch  as  (hall  take  away 
maidens  that  be  inheritors  being  within  the  age  of  fixteen  years, 
or  that  (hall  marry  them  without  confent  of  their  parents, 
was  read,tofhew  that  the  fifter  of  Mrs.  Hanbury  had  forfeited 
her  fortune,  by  marrying,  under  the  age  of  16  years,  Dominickj 
a  footman  in  lord  BaUmarC%  family,  againft  the  will  of  her 
relations. 

Lord  Chancellor, 

Tlie  authority  At  the  time  of  making  this  ftatute,  the  jurifdidion  in  thefc 
which  the  Star-  ^afes  veftcd  in  the  court  of  Star-chamber,  but  when  that  court 
cafw'underthc  was  aboHfhed,  the  power,  as  far  as  it  was  legally  exereifed, 
4©'5JP^.©'Af.  was  taken  up  by  the  court  of  King's  Bench,  who  haveaffumed 
relating  to  the    jj^jg  authority  ever  fince. 

taking   away  •' 

inaidrns,  is  now 

aflumcid  by  the        Though  a  hufband  is  convlfted  of  an  offence  of  a  criminal 
Bcnchf  ^"^ '   kind,  yet  it  does  not  follow  in  all  cafes,  that  it  (hall  be  given 
againft  him  in  evidence  in  a  civil  fuit. 


A  criminal  con-  But  in  this  cafe  I  am  of  opinion,  that  the  conviSion  of  the 
^h^h"ft^*!r^  huft^and  under  this  ftatute  may  be  read  in  evidence  againft 
cannot  in  a  civil  h*ni>  becaufe  it  is  ufed  for  no  other  purpofe,  but  to  convict 
fuit  be  read  in  him  alone  within  the  penalties  of  the  ftatute  5  otherwife  if 
TwifrasTtM^s  ^ffc^^^^s  ^o  ^^^  wife,  as  it  would  tend  to  make  her  incur  a  for- 
to  make  her  in-  feiturc  of  her  portion  for  her  life,  under  the  ftatute,  efpecially 
cur  a  forfeiture   as  flie  IS  an  infant,  and  v^as  no  party  to  the  convi£lion, 

•£  htf  portion.  '  '      ^ 

1 


in  the  Tioie  of  Lord  Chancellor  Hardwicke.  (« 

I  think  it  may  be  compared  to  the  cafes  of  diiability  under  Atoime&moi 
Ac  ftatate  of  ii  fif  12  of  fFilBam  and  Mary^   cap.  4.  againft  J^f^«»»* 
papifts,  in  which  the  court  will  never  fuffer  a  convidton  of  deJ^JILflTa 
recuGincy  to  be  given  in  evidence  againft  a  third  perfon,  but  ^lurd  perfoo, 
you  muft  prove  the  fads.  ^"^ii* 

bat  jovoMft 

As  tliere  was  no  proper  evidence  in  this  cafe  of  the  marriage,  profttbefaOfc 
ke  referved  the  confideration  of  it  to  another  time. 

Lord  Chancellor, 

The  great  queftion  is,  whether  the  contingency  has  hap* 
pened  on  which  the  augmenution  of  Jfrnm^s  portion  was  to 
Rhfe.* 

I  am  inclined  to  think  the  contingency  has  not  happened. 

At  the  time  of  entring  into  this  covenant.  Sir  James  had  fe<» 
vera]  children,  the  plain  meaning  of  this  covenant  was  to  pre- 
vent Sir  y^Mts  Batemau  from  giving  a  greater  portion  out  of 
his  eftate  to  one  daughter  than  another^ 

What  is  the  meaning  of  thcfe  words,  $ther  ibdn  that  tbifaid 
Aoju  Batimam  ;  does  it  meaA  that  Sir  yames  Batemam  (hould 
leave  his  perfonal  eftate  to  go  equally  among  his  daughters  ? 

t  th:nk  it  means  if  he  fliould  give  more  to  any  one  daughter, 
in  preference  or  in  exclufion  of  any  other  daughter,  then  that 
lie  £bouId  be  a  debtor  for  fo  much  to  Mr.  Wifttru^  (^<. 

But  be  has  not  done  this,  for  he  has  left  the  cuftom  of  the 
city  of  Lamd^H  to  operate  upon  his  perfonal  eftate. 

The  covenant  is  plainly  not  applied  to  his  perfonal  eftate, 
for  the  words  are,  if  he  (hall  deliver  §r  cenvey^  which  more  pro- 
perly and  in  legal  undcrftanJmg  belong  to  real  eftate  ;  fo  that 
he  might  have  made  that  equivalent  or  fatisfadioh  for  the  in- 
equality out  of  his  lands. 

If  Sir  James  Batemau  had  given  15,000/.  to  any  other 
daughter  in  his  life-time,  he  would  have  been  liable  to  have 
been  fued  by  Mr.  We/urn^  his  executors,  t^c.  upon  the  co- 
venant. 

The  confequence  of  the  covenant  is,  that  it  creates  a  debt 
opoo  his  eftate,  and  not  a  charge  upon  the  orphanage  part. 

It  has  been  objefted,  that  if  he  fliould  by  any  W4sys  or  means 
give  %r  iVtfx//,  will  extend  to  the  orphanage  fliare  in  favour  of 
the  plaintiflr. 

The  prcfcnt  cafe  differs  greatly  from  both  the  cafes  cited^ 
Wik%x  and  WiUzx^  a  r«/«.  55  f .  Btandy  and  lyidmare^  2  Vern. 
teg.  J 

\ov.U.  F  It 


j^  Cases  Argued  and  Determiited 

It  is  not  in  the  power  of  a  freeman  of  Londm^  to  leave  bid 
orphanage  (bare  to  go  in  fuch  proportion  as  (le  pleafes,  but 
the  cuftom  will  operate  upon  that  part  of  a  freeman's  eftate. 

Cafe  62,  Baker  and  others  verfus  Dumarefque^  Osfoher  30, 1740, 

On  a  motion  to     A     Perfon  largely  in  debt  affigncd  over  all  his  effeftsr  to  the 
prevent  the  dt-     LX    j^^^j^  ^^  ^^^  pfocurator  general  of  the  jefuits  for  the 

tendance  going    ^   -^  -  „         .,        ^ r a-  ^   t'/l  j  r         ^  t.        j*   J  • 

out  of  the  king-  province  of  Brazsley  reliding  at  Ltjbon^  and  loon  after  died  in- 

dom  'till  he  has  teftate  ;  the  widow  refufcd  to  adminifter  5  the  brother,  who  \% 

?Ii«"  the  court  ^^^^  ^jf  kin,   has  applied  to  the  ecclefiaftical  court  here  for 

ordered  he ibouid  letters  of  adminiftration  ;  the  creditors  have  brought  their  bill 

^'M^'b^^'h^  dc-  ^^^  *  difcovery  of  affets  ;  the  defendant  has  not  yet  put  in  h.i» 

crec^hat  (halite  anfwef,  and  is  going  to  Jirfey^  the  place  of  his  abodt,  and  to 

made  at  the        which  the  procefs  of  this  court  will  not  reach  ^  the  prefent 

hearing.  'application  is  to  prevent  his  going  out  of  the  kingdom  till  he 

has  put  in  his  anfwer,  and  likewife  to  have  a  receiver  of  the 

eftate  and  efFe£ts  of  the  inteftate  beyond  fea,  appointed  by  this 

court  for  the  benefit  of  the  creditors,  becaufe  the  perfon  who 

is  applying  for  adminiftration  lives  generally  beyond  fea  %   for 

if  he  (hould  obtain  letters  of  adminiftration  from  the  fpiritual 

court,  to  which  he  is  intitled  by  law,  as  next  of  kin,  he  will 

get  out  of  the  kingdom  before  the  month's  time  for  putting  in 

his  anfwer,  allowed  him  at  a  forn^er  £eal  by  the  courc^is  out. 

Lord  Chancellor, 

Let  the  defendant,  by  his  clerk  in  court,  give  fecurity  to  be 
approved  of  by  a  mafter,  to. abide  the  decree  that  fhall  be  made 
at  the  hearing  of  the  caufe. 

I  would  not  have  reftrained  the  defendant  in  this  cafe  from 
taking  out  letters  of  adminiftration  as  he  is  next  of  kin  to  the 
inteftate,  but  upon  a  motion  for  a  ne  exeat  regno^  I  would  have 
made  an  order  that  he  (hould  not  receive  himfelf  the  eftate  and 
«fFe<&s  of  the  inteft:ate  abroad,  nor  any  other  perfort  by  his 
order  or  difefltron* 

Acrcdi^orcan-  It  has  been  determined  folcmnly  by  the  Court  of  King^s 
not  take  an  af-  Bench,  that  a  creditor  cannot  take  an  afEgnment  of  a  bond 
fignmcnt  of  a  given  by  an  adminiftrator,  purfuant  to  the  ftatute  of  diftri- 
adminmrator  ^  butions,  to  adminifter  faithfully,  and  to  exhibit  an  inventory,, 
purfuant  to  the  'He,  and  that  an  aftion  will  not  lie  upon  it,  though  affigned  for 
butiorVnot'wUj'^  breach  that  he  was  indebted  to  the  affignee  in  the  fum  of. 
an  action  he  200 /.  upon  fpccialty.  Vide  I  Sal/^.  The  archbijhop  of  Canterbutf 
upon  it  though  ver.  WilU:^  HilL  6  Ann.  B.  R.  p.  3x6.  cited  by  Mr.  Chute,  the^ 
^arhlil^la.  ^plaintiff's  counfel,  to  fliew  that  creditors  had  no  way  of  re- 
indebted  to  the  ftrainiiig  the  defendaA^  book  taklPg  adoiiniftiAtion,,.  gc  comiAg- 

afl^gnee  in  the  . 

UxR  of   aooZ/tipon  fpcdalty^ 

at. 
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it  their  jufidebti,  by  affigning  a  breach  in  the  admiRiftratlon 
vond* 

Codke  vcrftts  Cooh^  November  22,  1740.  Cafe  63. 

WHERE  the  enjoyment  of  an  eftate  has  been  fo  long  Courts  of  Jaw,  m 
and  uninterrupted  as  this  has  been,  viz.   from  the  ^'J-tJ^^S 
year  1719,  Courts  of  law,   as  well  as  courts  of  equity,  will  a  ftrong  prc- 
make  a   ftrong  prefumption  in  favour  of  fuch  a  poffeffion,  Jumption  in 
though  there  may  be  fome  circumftances  to  (hew  that  it  was  jiffdfionofa* 
not  the  Intention  that  the  inheritance  fhould  be  conveyed.         yean. 

Where  a  perfon  is  owner  of  a  term,  and  there  is  a  covenant 
for  the  truftees  to  convey  the  inheritance,  he  is  to  be  con^ 
fidered  as  the  teftuique  truft  of  the  inheritance,  becaufe  he 
night  have  called  upon  the  truftee  in  this  court  to  have  alBgn* 
cd^  the  legal  eftate. 

Whether  the  legal  eftate  is  in  the  cejtuique  truft  or  in  the  when  there  is 
truftees,  it  will  make  no  difference,  for  where  there  is  a  cove-  *  covenant  to 
saot  that  it  fliall  be  conveyed,  this  court  will  confider  it  as  eftate? thUcoSj 
a£kually  conveyed,  and  will  look  upon  it  as  a  term  only  at>  will  confider  it 
tendant  upon  the  inheritance,  and   fo  conncftcd  together  In  *»  >«uaiJy 
the  aftmtque  truftj  that  it  can  never  be  fevered  in  favour  of  an  tbcteJ^matteni. 
heir  or  executor  at  leaft  ;   there  are  fome  cafes  where  it  has  ant  only  upon 
bee  n  done  in  behalf  of  creditors.  t^«  inheriuoce. 

It  was  decreed,  that  the  plaintiff  do  hold  and  enjoy  the  pre- 
miflres,and  be  quieted  in  the  pofleiSon,  and  that  the  defendant 
do  not  difturb  him  in  fuch  pofleffion,  or  any  perfon  claiming 
by,  from,  or  under  him. 

flTittats  verfus  Cay^  at  the  Rolls y  Nov.  2,  1740.  Cafe  64, 

TH  E  fum  of  1300  /.  was  charged  in  truft,  as  a  provlfion  ^  wife  may  at 
for  a  daughter,  (he  marries  without  the  confcnc  of  her  well  difpoieof . 
relations;,  it  was  infiftcd  upon,  by  the  counfel  for  the  truftee,  P^'^°^hich*(h'« 
•  that  the  huft»and,  who  appeared  to  be  an  infolvent  perfon,  has  an  abfolute 
ihould  find  fomie  method  of  fecuring  the  wife's  money  as   a  controul,  j»  «^ 
provifion  for  her,  but  as  he  has  neither  real  or  pcrfonal  eftate  [^^]|'^^^^"i|"' 
of  his  own,  he  was  incapable  of  doing  it,  and  therefore  ic  W4S  the  huibmd  $ 
propofed^  that  it  fhould  be  referred  to  a  mailer,  to  confider  of  a  and  on  hereon- 
fchcme  for  fecuring  fome  provifion'  for  the  wife,  as  had  been  hw  w'hok'for. 
done  in  cafes  of  this  nature.  tuneofMoo/. 

was  '^irefted  'O 
be  paid  to  him^  though  be  appeared  to  be  an  infolvent  perfon 

The  wife  appearing  in  court,  and  being  exatpined,  dcfired 
that  the  whole  1300/.  mi<^ht  be  paid  to  the  huiband,  without 

F  %  expediing 


% 


^0  CASES   Argued  and  Determined) 


'    Cafe  67.  Ex  parte  Gumbleton^  Novtmber  8,  1740. 

A  qaakercannot  A  Motion  was  made  on  behalf  of  a  woman  who  was  a  quaker^^ 
«h'bk!i't!cles  jt\.  an^  lives  250  miles  from  hence,  for  a  vfrlt  of fupplicavit :; 
of  the  pcice  a-  the  doubts  in  this  cafe  arofe  from  the  words  of  the  ftatute  of  7 
gainft  her  hof-  ^  g  ff^.  3.  whether  a  quaker  may  be  admitted  to  give  evidence 
^rma'tfon"  sl\t  "P^"  ^^^  affirmation  fo  as  to  exhibit  articles  of  the  peace  againflf 
is  in  nature  of  a  her  hufband  ;  and  if  it  is  not  in  nature  of  a  criminal  profecutioa» 
criminal  profe-    ^^d  not  grantablc  but  upon  oath  of  the  perfon. 

In  the  cafe  of  ar-  LoRD  CHANCELLOR  took  a  few  days  to  fearch  for  cafes  of 
tides  of  the      ^Yih  kind,  and  upon  looking  into  them  faid  I  find  a  great  variety, 

peace,  where  the         ,,        '_        T.  ^  .  /.*ii°-r.  ,'* 

party  complained  and  that  affirmations  have  been  generally  refufed  :  I  have  been 

of  is  not  in  court,  Hkewife  inquiring  of  the  judges  for  precedents  in  point;  there  is 

forTbrcaTof    ^^"^  reported  in  3  Salk.  248.  Wlton  v.  Biron,  11  fV.  3.  B.R. 

the  peace  goes  on  but  this  is  a  book  of  no  authority,  the  note  however  I  have  of  it 

tbeoath  of  iht     I  belicvc  is  authentick ;   this  was  in  the  cafe  of  articles  of  the  - 

compUmant.      p^SLCCi  and  the  court  held  that,  it  being  a  criminal  matter,  they 

could  not  grant  an  attachment,  unlefs  the  perfon  would  con- 

fent  to  be  fworn  ;  for  if  the  party  complained  of  is  not  in  court^ 

there  is  an  attachment  goes  for  a  breach  of  the  peace  upon  thfi( 

oath  of  the  complainant.    The  ot^er  cafe  was  in  the  1  iih  yeaif' 

of  the  htc  king,  ex  parte  Green^  on  the  motion  of  the  prefent 

Chief  Juftice  of  the  Common  Pleas,  upon  the  afl^rmation  of 

the  perfon  who  moved  for  thefupplicavit^  and  the  court  granted 

the  motion:  but  as  there  authorities  both  ways,  {  will  not  take 

upon  me  to  determine  it,  but  (hall  refer  it  to  the  judges,  and 

the  expence  to  come  out  of  the  perfon*s  pocket  who  moves  for 

thi:  fupplicavit. 

But  as  I  have  inftances  in  my  hand,  where  perfons  who. 
called  themfelves  quakers,  upon  their  affirmations  being  refufed, 
have  brought  their  confciences  to  digeft  an  oath,  perhaps  Mrs. 
Cumbleton^  as  (he  goes  in  danger  of  her  life,  may  difpenfe  with 
the  ilri(St  rules  of  her  (tiX^  and  may  be  perfuaded  to  fwear  like-  - 
wile;  if  not,  I  will  confult  with  the  judges  upon  it. 

Cafe  68,  Smith  verfus  Marjkally  the  fame  day. 

Where  a  mother  "^T  THERE  infants  are  parties  to  a'caufe,  and  the  mother 
fejieres  her  chil-  y  V  fccfetes  them  fo  as  they  cannot  be  ferved,  a  fervice  of 
ima^nr?,  fervtrc  «be /w^/'^wa  upon  the  moihcr  is  fufficient,  as  flic  is  the  natural 
cr  a/ft/^/ar»i  on   guardian,  of  the  chilJreij. 

hu  IS  lutRcienc. 

Smallman 


in  the  Time  of  Lord  Chancellor  Hardwicxe*  ^i 


•fmMiUM  vcrfus  L&rd  ArchihaU  Hamhany  at  the  Rolh^  No-     q^x^  g^^ 
vemhtr  6,  1 760.  ^* 

LORD  Lucas  by  bis  will  left  to  one  Dorothy  Potter^  an  an-  i^w^  ^  trns 
nuity  of  25/-  ^/r  ^n;!.  for  her  life ;  (he  dies  \n  1 7 18,  and  ^^<!'^i2"- '^ 
the  plaintiff,  as  the  reprefcntative  of  the  annuitant,  brings  a  bill  m  lyjg,  an!?* 
for  the  arrears  of  the  annuity,  ever  fince  the  year  lyoS  to  the  '740  ^  hiii  is 
deathofMrs.P.««-.  l^iiJ^S, 

tire  arrears  from 
170S  to  the  dcsth  of  P*  the  cotirt  from  tbe  length  of  time  preTuned  tt  to  he  yaiJ,  aa^diTaifibd  the 
hili  with  cofla. 

Maftir  tf  the  Rolls:  Though  there  is  no  proof  of  the  defend-  Tbo«^  it  is  a 
ant's  fide  that  it  bad  been  paid,  yet  the  diftance  of  time  is  tbc'*^*^.*'^*** 
^rongeft  prefumption  that  it  has  been  long  fince  fatisfied  :  theiio^^  viiiMt 
fiatute  of  limitations  ought  to  be  the  rule  to  dire£i  the  court  in  r«ui  as  o  a  le- 
this  as  well  a«  in  other  cafes,  though  the  do£)rine  has  prevailed,  ^?;  ^  **  ^** 

■  •      A  •!!        ^  °i  .ti  1     ,  ,  not  hold  a»  to  aa 

that  tbeitatute  will  not  run  as  to  a  legacy,  yet  it  will  not  hold  uMUitj. 
as  to  an  annuity,  and  therefore  the  bill  muft  be  difmified  with 
cofts. 

jyillis  vcrfus  Willis^  Nowmher  7,  1740;  Q^f^  ^^^ 

TH  E  ftatute  of  frauds  and  perjuries,  faid  the  court,  re-  aii  aec)aratians 
quires  that  all  declarations  of  trufts  (hould  be  in  writing,  ofttoftonder  the 
ctberwtfe  abfolutcly  void,  except  fuch  as  arife  by  operation  or  ^^^ritinaf  ^* 
conftru&ion  of  law. 

"Now  trufts  of  this  nature  are  when  the  legal  intereft  is  in  He  who  pays  the 
another,  but  the  purchafe  money  has  been  paid  by  a  third  per-  ^j^j^^fl^^j'"^ 
fon  ;  this  is  a  refulting  truft  for  him  who  paid  the  money,  but  trjftyi^uhcnbe 
then  he  muft  clearly  prove  the  payment.  m.iftdeariy  prove 

ihe  payment. 

There  is  another  way  of  taking  a  cafe  out  of  the  ftatute,  and  Parol  evidence 
that  is  by  admittingr  parol  evidence  within  the  rules  laid  down  admitrcd  roihevr 

I-'  n  ^  n      r  \  n  .a  truft,  from  the 

in  this  court,  to  Ihew  the  trult,  trom  the  mean  circumitances  m  ^eancircumftan- 
the  pretended  owner  of  the  real  eftate  or  inheritance,  which  ces  of  th»  pre- 
makes  it  impoffible  for  him  to  be  the  purchafef.  'Z^^^SdUic! 


ViUiers  verfus  Filliersy  November  15,  1740.  Cafe  71. 

H  E  rule  of  evidence,  faid  Lor  J  Chancellor^  is  that  the  beft  A  counterpnrt 
evidence  the  circumftances  of  the  cafe  will  allow  muft  be  Zlh^ir^td'T 

given*  lofV,  and    it  no 

counterpart  a 
copy,  and  if  no  copy,  parol  evidence  of  the  manner  cf  its  being  loft;  if  d<'ftro)ra  by^  fire,  or  lofl  by 
•oy  ttofotefeen  accident,  they  arc  of  ihcmre'.vts  furr.cicntticufcs.   Harrard,  Chajii.  Rep.  307. 

F  4  if 


T 
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If  an  original  deed  is  loft  the  counterpart  may  be  read,  and  if 
there  is  no  counterpart  forth  coming,  then  a  copy  may  be  ad- 
mitted, and  even  if  there  fbould  be  no  copy,  there  may  be  pafol 
evidence  of  the  deed,  and  the  manner  of  its  being  loft,  unlefs  ft 
happens  to  be  deftroyed  by  fire,  or  loft  by  robbery,  or  any  un- 
forefeen  or  unavoidable  accident,^which  are  fuffcient  excufes 
of  themfelves  :  but  then  the  copy  muft  not  be  inconii^lent, 
and  variant  from  the  title,  which  is  fet  up  by  th,e  party,  who 
claims  under  the  original  deed,,  as  it  is'  in  this  cafe ;  for  the 
limitations  here  under  the  copy  are  different  from  what  they 
are  fet  out  to  be  in  the  pleadings. 

A  fee  will  pafs  If  land  be  given  to  a  man  without  the  word  hiirs^  and  a 
ti^r^htjr^  truft  be  declared  of  that  eftate,  and  it  can  be  fatisfied  by  no  other 
tniftof  U'dcan  Way  but  by  the  ce/lfiy  que  truji*^  ta):ing  an  inheritance,  it  has 
be  fatisfied  no     bggn  cpnftrued  that  a  fee  pafTes  to  him  even  without  the  word 

oincir  way.  •    .  *  v        .    . 

A  term  attendant      A  term  attendant  upon  the  inheritance  is  confidered  as  a  part 

r^ru^r' m'of"  ^^  ^^'  ^^^  cannot  be  difannexed  in  this  court ;  there  is  hardly 

it,  ana  fhali  not  any  family  where  the  eftate  is  confiderable  but  there  are  (uch 

|x:  fevered  from    terms  \  and  it  would  be  abfurd  to  fay  that  when  a  will  is  not 

witSflitiriu*'       executed  according  to  the  ftatute  of  frauds  and  perjuries,  that 

fuch  a  term  (hall  be  fevered  from  the  inheritance,  and  pafs, 

notwithftanding  the  inheritance  to  which  it  was  annexed  would 

not  pafs  under  fuch  a  will. 

It  has  been  iniifted,  that  in  this  cafe  a  term  of  60  years  is 
merged  by  being  created  to  the  fame  perfon  to  whom  the  fee 
was  devifed,  and  who  had  likewife  the  reverfionary  intereft  m 
another  term  for  99  years  :  but  Mr.  Villers*^  counfel  have  on 
their  fide  contended  that  there  is  no  merger,  becaufe  there  ^as 
9  truft  of  this  term  that  ]^ept  it  fepara^e,  and  confequeptly  X]ifas 
not  merged. 

A  ^emife  of  ^         But  then  the  plaintlfFs  contend  that  as  the  teftator  had  grant- 

th*e!/m7pcrfoa   ^^  a  leafe  for  60  years  to  the  fame  perfon,  to  whom  he  had  de-. 

to  whom  the  fee  vifcd  the  fee,  paying  a  rent  to  tjie  teftator  for  life  of  200  /.  per 

*'h*^h^^'^"^     fl««.  that  it  was  a  revocation  of  the  fee  :  but  I  am  of  opinion 

mences^^irthe     that  the  lea(e  is  merged  in  the  inheritance,  and  is  not  like  the 

>ifeofth?de-      cafe  of  Cooke  V.  Bullccke^  Cro.  Jac.  49.  becaufe  there  the  term 

^'^^'*  "  "t *^7*''  was  not  to  commence  till  after  his  death,  and  then  there  was  a 
^uoa  at  lbs  tee*  ...  -  ^  .  ,  '„  ,  •  •  1 

joining  of  two  eftates  that  were  inconfiftent  together,  which 

was  the  reafon  of  the  judges  determiiiing  it  to  be  a  revocation. 

I  <ind  no  authority  whatever  at  law  (^pd  it  depends  upon  the 
conftruftion  of  the  law)  that  a  demife  of  a  leafe  for  years  to  the 
fame  perfon  to  whom  the  fee  is  devifed,  and  which  commences 
m  the  lift  Pf  devifor,  is  a  revocation  of  the  fee. 
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The  cafe  of  Peacock  verfus  Spooner  will  not  govern  the  pre-  yp®«>  t^e  *pp<«l 
fcnt,  that  cafe  received  different  determinations  j  it  was  heard  S^^^^ 
firft  by  Lord  Chancellor  Jefferjs  in  P.  T**  1688,  aftervrards  re-  HovfeofLprds^ 
heard  in^.  T.  1690,  before  the  lords  coo^miffioners,   and  on  «^e  judges  in 
appeal  to  the  Houfe  of  Lords,  the  judges  opinions  were  taken,  wereeqwJJ^ 
as  appears  by  the  minutes.     Lord  Chief  Baron  Atkynt  was  of  divided,  bat  tl^ 
opinion  that  it  belonged  to  the 'executor  of  the  wife  ;  ^^^l  ^^^^^^^^  "^ 
differed  from  him,  Gregory  agreed  with  Jtkyns^  l»et(hmere  dif-  withftan^fcZ 
fered  again,  and  fo  alternately  through  all  the  judges.,  but  the 
decree  of  the  Lords  Commiifioners  was  affirmed  notwithftand-* 
ing*. 

Then  came  the  cafe  of  Webb  v.  Webb^  2  Fern.  668,  wher^ 
my  Lord  Harcourt  reverfed  the  Majier  of  the  RolPs  decreed 
There  the  limitations  were  to  the  hufband  for  life,  to  Thomas 
Wehb^  Amu  his  wife  for  life,  remainder  to  the  heirs  of  the  bo- 
dies of  Thomas  and  Anne  during  the  refidue  of  the  term  ;  the 
wife  dies  leaving  iffue,  the  whole  term  notwithftanding  vefts 
in  the  huiband,  and  he  may  affign  it.  There  has  been  a  dif« 
tin&ion  taken  of  late  years  in  the  cafe  oi  Peacock  v.  Spooner^  that 
there  it  ^z&fub  poiejlaie  viri^  as  the  eftate  moved  from  the  huf- 
band I  but  1  can  find  no  grounds  for  this  opinion  from  the 
minutes  of  the  Houfe  of  Lords,  and  therefore  muft  be  thrown 
out  of  the  cafe, 

A  limitation  in  marriage  articles  to  the  hufband  for  life,  to  This  court  will 
the  wife  for  life,  remainder  to  the  iffue  of  their  two  bodies,  SiITen^f  if 
will  not  intitle  a  hufband,  by  virtue  of  fuch  a  remainder,  to  dif-  eftate  limited  to 
pofc  of  the  eftate  as  he  (hall  think  proper,  but  will  be  carried  f^^^*^^  ^**' 

-  /I  'nr^^i  ^  •      .!-•  tr      r     f  life,  to  the  wife 

mlo  ftnct  fettlement  in  this  court.  for  life,  remiin. 

ier  to  ihe  iflat 

Where  children  arc  infants  at  the  time  of  their  bringing  a  ^^^^  '*'* 
bill,  the  allegations  of  it  cannot  be  read  againft  them  after 
they  come  of  age. 


*  Term  afligned  in  truft  for  baron  and  femt  for  their  lives,  remainder  in  truft  for 
the  heirt  of  the  body  of  the  fctM  by  the  baron  ;  baron  and  feme  die.  Lord  Chancellor 
^ffferyst  who  firft  heard  the  caufe,  held  the  whole  intereft  of  the  term  vefted  in  the 
iviff,  and  muft  go  to  her  executors*  2  Fern  43.  But  faid  the  Lords  Commiflioners^ 
ppon  a  rehearing,  the  term  fhAi  go  to  the  heir  of  the  body  of  the  feme  by  the  baroo, 
and  not  to  her  executor  or  adminiftrator,  the  words,  ban  of  tie  hcdy,  being  a  goo4 


Crop 
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Cafe  72.     Crap  vcrfus  N&rtonj  and  Nortm  rerfus  Nortorty  Navemier  f, 

1740. 

ir.  i\r  the  laft     /^^^  Richard  Norton  of  Sottthwick  in  Hampflnriy  the  laft 

li^iVr«^wUb  ^^  ^*^^  '"  ^  '^^^^  ""^^^  '**^  ^**^P  ^^  fVincbeJiery  agrees  with 
C  JV.  to Trrea-  c^^oncl  Norton  to  furrender  the  old  leafc  upon  the  biihop's  pro- 
der  th»  icafc  ©n  mifing  to  grant  a  new  leafe  for  three  lives,  for  old  N»rton*^ 
Xr^xoi^^^  ^''^\  ^^^  ^^^^"^^  Mr/(>«*s  life,  and  the  fon  of  colonel  N^ruttr 
ne w  one  for  three  ^n  infant  of  tender  years  ^  at  the  time  there  was  a  privaite 
li?«s,  w».  for  agreement  between  old  Norton  and  colonel  Nortony  that  in 
ci^/s  life' and  ^^^'^^^^^^'^^  ^^  ^*^  furrendering  the  old  leafe,  the  new  one 
the  foD  of  c.  i\r.  ihould  be  in  truft  for  the  infant,  fon  of  colonel  Norton. 

^  in  conMera* 

tion  of  K.  NJ*9  f«ire]»deriBg  the  old  leafe^  tt  wat  agreed  the  new  one  fhovld  be  in  trwft  for  the  talkjit  leu 
•f  C.  iV»  The  whole  purcbafe  money  was  paid  by  C.  JV.  to  the  bifhop^  but  the  legal  eftace  was  grantedl 
m  the  new  leaie  to  R,  N,  and  his  hem  during  his  own  life  and  tiie  lives  of  d  N.  and  hi»  fon«  C  JV, 
after  the  death  of  H,  N-  took  upon  him  to  diipofe  of  it.  Jt.  iV.  by  a  deed-poll  dated  the  day  after  the 
.  leafe,  declares  his  intentios  to  be,  that  C  N,  ajkl  his  fon  fliould  after  bin  deceafe  bold  to  them  and  their 
heirt  during  the  remainder  of  the  tern.  Lord  Hoffdwkh  held  R,  If,  had  a  valuable  /hare  io  the  co»^ 
fideratioo  of  the  new  leafe^'  having  given  »p  h»9  intereft  in  the  old,  ani  that  having  a  right  to  dechure 
Ae  uo%  QN,Mi>ii  Hfi  »ily  in  tbt  iufh    Qaraard.  Chaac.  179. 

Colonel  Norton  paid  the  whole  money  to  the  amount  of 
1500/.  to  the  bifliop  oi  fVincheftir  for  renewal,  but  ihe  legal 
eftate  in  the  new  leafe  was  notwithftanding  granted  to  old 
Norton  and  his  heirs  during  his  own  life  and  the  lives  of  coIo« 
nel  Norton  and  his  fon  :  colonel  Nartpn  after  the  dezith  of  old 
Norton^  imagining  he  had  tbe  whole  property  in  the  leafe^  took 
upon  biin  to  difpofe  of  it« 

The  original' bill  was  brought  by  Mr.  Crop  the  purchafer 
from  colonel  Norton  for  performance  of  articles,  and  the  crofs- 
bill  by  the  fon  of  colonel  Norton,  to  have  a  deed-poll  that  had 
been  executed  by  old  Norton,  which  declares  the  truft  of  the 
new  leafe,  and  was  found  in  his  cuftody  at  his  death,  pro- 
duced by  the  defendant  colonel  Norton,  and  to  be  kept  in  court 
for  the  benefit  of  the  plaintiff  in  the  crofs  caufe. 

Colonel  Norton  was  neither  party  nor  privy  to  the  decd-polL 

Old  Mr.  Norton*s  declaration  of  truft  of  the  new  leafe,  un^ 
der  the  deed-poll,  was  fubfequent  in  time  to  the  leafe  itfejf 
only  one  day. 

Lord  Chancellor, 

Two  queftions  arife  upon  the  original  bill. 

The  firft,  whether  Mr.  Crop  is  intitled  to  have  the  articles 
carried  into  execution,  as  againft  the  defendant  colonel -A7<7^/5», 
for  there  is  no  pretence  as  againft  the  defendant  Richard  Norton 

the 
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|he  ibn,  he  being  no  party  to  the  articles,  and  has  by  hrs  crofs* 
bill  iniifted  on  his  right,  and  fet  up  an  equitable  claim  to  this 
)eafe  under  the  deed-poll.  The  general  queftion  in  the  origi- 
nal caufe,  as  I  faid  before,  depends  upon  another  queftion, 
wliether  colonel  N9rten  has  a  title  to  the  eftate;  for  if  he  has 
not,  the  court  will  not  do  an  impoi&ble  thing,  but  leave  the 
iplaintiff  Mr.  Crop  to  law  upon  the  articles, 

Admitting  that  colonel  Norton  has  not  the  legal  eflate,  the 
next  queftion  will  be  if  he  has  the  equitable,  for  this  court  will 
fn  that  cafe  equally  decree  performance  of  articles. 

This  depends  upon  two  confiderations. 

ift.  The  circumftances  of  the  tranfaftion  between  old  Richard 
fforton  and  colonel  Norton  relating  to  the  renewal  of  the  ]eafe, 

adly.  Upon  the  deed.poll. 

Confidei*  it  firft  upon  the  circumftances  of  the  cafe  divefted 
pf  the  deed. 

Old  Norton  had  the  fole  intereft  in  this  eftate,  and  tho'  he 
bad  only  one  life,  yet  he  had  the  right  of  renewal ;  it  is  true 
}ie  could  not  compel  the  bifbop  to  renew ;  but  this  as  to  color 
nel  Norton^  who  came  in  by  permiffion  of  old  Norton^  muft  be 
^otifidered  as  a  right  and  intereft,  and  the  perfon  who  comes  in 
under  the  new  leafe  has  always  been  looked  upon  in  this  court 
as  deriving  from  the  perfon  who  had  the  old  leafe. 

The  letters  which  have  been  read  to  fhew  the  agreement  be-  The lofing  letter 
tween  old  Norton  and  colonel  Norton  are  of  no  confequence  one  ^^}^^  ^*>«" 
way  or  another  ;  and  tho'  it  appears  in  the  caufe  there  were  ^"rUMs'no*^^ 
other  letters,  yet  thefe  being  loft,  is  no  refleflion  upon  colonel  refleaioo  upo« 
Norton^  for  perfons  do  not  keep  all  letters  which  at  the  time  of  *  P*'^^^' 
their  being  written  were  not  perhaps  material. 

I  am  of  opinion  upon  the  whole,  that  there  is  no  refulting 
truft  whatever  for  colonel  Norton. 

Hrs  counfel  for  him  have  argued,  that  where  the  purchafe 
money  is  paid  by  one  perfon  and  the  legal  eftate  is  in  another, 
that  this  by  operation  of  law  is  a  refulting  truft  for  the  perfon 
who  paid  the  money,  and  the  dodtrine  is  very  right  where  the 
whole  purchafi^  money  is  paid  by  one  perfon. 

But  here  the  whole  value  of  the  purchafe  is  not  paid  by  colo-i 
nel  Norton^  for  the  1500/.  is  only  part  of  the  confideration,  as 
the  leafe  was  not  intirely  fallen  in,  and  therefore  a  material 
circumftance  was  theconfent  of  old  Norton  tofurrendcr  the  old 
lcafc» 

The 
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The  next  confideration  is  the  deed-poll,  executed  the  I4t1i 
ofJuguJi  1722,  the  very  day  after  the  leafe.  It  recites  the  lib  of 
oldNortsn  to  be  the  only  remaining  life  in  theold  leafe :  ^^Know 
**  ye  therefore,  that  I  having  given  my  confent  to  furrender, 
<«  ^c,  declare  my  intention  is,  and  my  defire  was  always,  that 
*^  the  faid  colonel  Norton  and  his  fon  fhould  immediately  after 
<'  my  deceafe  hold  to  them  and  their  heirs  this  eftate  of 
•*  during  the  remainder  of  the  term." 

Now  this  is  a  plain  declaration  of  the  truft,  be  having  the 
legal  eftate,  aiid  a  right  to  do  it,  and  the  only  perfon  from 
whom  the  truft  was  to  move. 

But  then  it  has  been  faid  it  is  very  hard  old  Norton  Ihould 
have  a  power  of  giving  away  fo  beneficial  an  intereft  from 
colonel  Norton  who  paid  the  whole  fine. 

But  when  writings  are  executed  fo  near  together,  it  is  very 
natural  to  think  that  they  are  all  in  purfuance  of  one  tranfac* 
ticn  and  agreement  between  the  parties. 

It  is  faid  it  is  very  unnatural  that  Thomas  Noreon  fhould  pay 
the  whole  1500/.  and  yet  have  only  a  reverfionary  intereft  for 
his  own  life,  and  if  the  laft  life  had  been  a  ftranger,  it  might 
indeed  have  been  a  hardlhip ;  but  as  colonel  Nerton^s  fon  is 
the  laft  life,  it  is  fo  far  from  being  a  hardihip,  that  it  was  a 
benefit,  for  old  Norton  parted  with  a  valuable  intereft,  that 
colonel  Norton  might  have  an  opportunity  of  purchafing  an  ad- 
vantage for  his  fon. 

I  muft  determine  upon  an  exprefs  declaration  of  truft  by  old 
Norton^  who  had  the  legal  intereft,  and  a  valuable  ftiare  in  the 
confideration  of  the  new  leafe  at  the  tino^e  it  was  purchafed, 
and  confequently  the  only  perfon  who  had  a  right  to  declare 
the  truft,  and  there  can  be  no  pretence  for  an  implied  truft  by 
operation  of  law. 

I  do  therefore  declare  that  colonel  Norton  had  his  life  only  in 
the  leafe* 

Now  as  to  Richard  Norton  the  fon,  the  queftion  is,  whether 
the  deed-poll  fl^all  be  delivered  up  by  the  purchafer^to  be  kept 
for  the  fake  of  the  fon,  who,  if  this  opinion  be  right,  has  an 
intereft  in  the  eftate. 

At  the  time  of  the  mortgage,  the  mortgagee  Mr.  Crop  had 
no  notice  of  the  deed-poll,  but  at  the  time  of  the  articles  of 
^is  purchafe  he  had.  ' 

Therefore  the  deed-poll  muft  be  brought  into  court  for  the 
benefit  of  all  parties ;  but  I  will  not  decrjee  it  to  be  delivered  to 
apy  one  of  the  parties.  Northey 
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Naribtf  verfus  Nmbty^  Nwemigr  10,  1740.  Cafe  73. 

A  Bill  was  brought  by  Mrs.  Nortbeyy  the  widow  of  the  late 
f\^  Mr.  Nortbey^  againft  the  executor  of  the  hufband,  to 
nzvc  htr  parapbei;nalia,  part  of  which  was  prefented  by  the 
hulband,  ^nd  the  other  part  given  by  her  own  relations  ;  but 
the  hufband,  in  his  life-time,  having  taken  them  into  his  own 
pofleffion,  gave  fome  of  them  to  different  perfons,  as  fpecifick 
legacies  by  his  will,  and  the  reft  he  has  direded  to  be  fold 
by  his  executor. 

Lord  Chancellor, 

The  widow  might  have  brought  her  aflion  of  trover  for  At  law  «  legacy 
thcfc  fpecific  things,  as  the  executor  has  not  affented   to  the^^'^J'^^^^^Jj 
legacies;  for  at  law  a  legacy  does  not  veft  in  the  legatee  till  the  executory 
the  executor's  aflent ;  but   then  legatees   may  come  .  againft  a^ent,  but  in 
nn  executor  in  this  court,  and  he  will  be  decreed  to  deliver  thc^^y;^*^^'^"^ 
fpecific  legacies,  according  to  the  will,  for  this  court  conr  ver  the  fpecifick 
llders  him  as  no  more  than  a  bare  truftce  for  legatees,  legacies,  being 

conndered  here 
at  a  bare  ttuilee* 

It  has  been  objeAed,  that  the  fpecific  legatees  are  infants, 
and  are  not  before  the  court ;  and  I  am  of  opinion,  the  fpcr 
cific  legatees  ought  to  have  been  brought  before  the  court ; 
and,  unlefs  the  plaintiff  will  waive  the  part  that  is  devifed  tSo 
them,  the  caufe  muft  ftand  over  to  make  proper  parties. 

On  December  the  6tb,  1740,  this  Caufe  came  on  again  to  be  Cafe  74. 

heard. 

THE  plaintiff*,  the  wife  of  the  late  Mr.  Nortbey^  in  his  A  bufband,  by 
life-time,  was  pofTefled  of  fcveral  jewels,   part  of  them  ."jiljjj^^'^^'jjj^u 
bought  with  her  own  money,  and  part  with  her  hu (band's,  and  ihe^wife  waa 
proved  in  the  caufe,  that  (he  wore  them  but  fix  weeks  before  poiTeired  in  his 
his  death,  and  fubfequent  to  any  will  or  codicil  of  the  late  ^^^;J'°'^'.^"«^ 
Mr.  Northey^  who  has  given  part  of  the  jewels,   by  will,   to  own,  and  pirtly 
his  brother,  and  made  him  executor:    The  bill  was  brought  with  hit  money, 
by  the  widow,  as  to  thofe  jewels  only  which  are  given  to  the  whom^he^mado 
brother,  as  executor,  and  now  waives  any  right    fhe   might  executor;  (he 

claim  to  the  reft  of  the  jewels,  as  paraphernalia,  which  are  left  *>^»"8«  *  *>»"[^«^. 
w  .  ^k        -11  *     k         u-u  r       r  »  thofe  only  which 

by  the  will  to  her  children.  ,,e  giw  to  th<» 

•  brother  :    Lord 

Hardivicke  held  clearly,  that  the  wife  wat  iijtitlcd  to  them  as  her  farafbernaU^ 

The  will  had  given  the  plaintiff"  the  jewels  for  her  life,  pro* 

vided  fhe  makes  an  inventory  of  them,  and  enters  into  a  fecu- 

.  rity  to  double  the  value,  for  refunding,  in  cafe  of  a  fccond 

marriage :    But  by  a  codicil  in  Augufi^  'JS^j  the  teftator  re^ 

yokes 


^1  C  A  S  fe  S  ArgtteJ  and  bttehiriiiccf 

Vokcs  this  part  of  his  will,  and  gives  the  refidue  (exclufive  bf 
the  part  to  the  cbildreti)  t0^  his  brother,  (he^  executor, 

Mr.  Cbutij  of  council  for  the  defendant,  the  executor,  In* 
fifted,  that  it  is  merely  a  legal  queftion,  ^nd  ought  to  be  de* 
termtned  at  law  by  an  afiion  of  trover^  as  the  plaintiff  is  un- 
der no  imbecility  Which  can  entitle  her  to  come  into  thi^ 
court ;  and^  with  regard  to  the  general  queftion,  urged  thelb 
things. 

FirJ^  That  the  teftator  has  abfolutely  difpofed  of  the  jewels* 

Secondly  J  And  the  moft  material  is,  the  plaintiff  had  not  that 
kind  of  property  in  thefe  things  as  paraphernalia^  upon  which 
ihe  can  ground  fuch  a  claim* 

Before  the  cafe  of  Tipping  v.  Tipping^  i  Wms.  729.  in  Lord 
MauUsfield*%  time,  he  faid,  it  was  very  far  from  being  a  point 
deaily  fettled. 

In  the  cafe  of  Lord  Haftings  and  Sir  Archibald  Douglas ^  troi 
Car,  343.  and  i  JUL  911,  912.  the  court  wert  equally  divided* 

It  appears  likewife  in  the  caufe,  that  the  wife  was  not  with 
her  hufband  at  the  time  of  his  death  ;  and  that  the  jewels  were 
kept  under  lock  and  key,  and  that  die  was  permitted  only  to 
wear  them  fometimes,  at  his  pleafure. 

And  there  ought  to  be  fuch  a  fpecial  property  in  the  wife 
as  conftant  poiTeifion  and  cuftody,  in  the  life- time  of  the  h\x[* 
band,  to  fupport  her  claim  as  paraphernalia. 

That  the  defendant,  the  executor,  found  them  locked  up 
in  the  hufband^s  bureau,  at  the  time  of  his  death* 

That  after  making  the  will,  there  was  evidence,  indeed^ 
that  (he  wore  the  jewels  ;  but  this  was  only  a  bare  permiffioa 
of  the  bufbaild,  and  not  abfolutely  in  her  power. 


Lord  Chancellou, 

There  are  fome  cafes,  both  !n  law  and  equity,  fo  plain,  that 
.  they  will  not  admit  of  any  diipute. 

A  wilB^  with 

5!S^AV^r  The  late  cafes  have  gone  fo  far  in  the  point  of  paraphernalia^ 
jbeen  confidervd  that  they  have  confidered  a  wife  in  the  nature  of  «  creditor, 
Micr^ditor,  tnd  and  j^g  having  a  lien  upon  real  eftate. 

STcgi:""''*  Though 


In  the  Time  6f  Lord  Chancelior  KtAitfiWtclcfi.  if^ 

Though  the  jewels  here  arc  worth  300O/.  at  leaft,  yet  the  The  value  of  th* 
f  alue  makes  no  altcraiioa  in  this  court.  ij^mi^^^"  °* 

There  arc  feveral  cafes  where  there  have  been  debts  landing  a  wife  has  been 
out  againft  the  hufband,  and  yet  the  wife  has  been  admitted  admitted  a  credi- 
as  a  creditor  to  the  valiie  of  the  paraphernalia^  even  upon  truft  o^hw^^^r^^ 
cfiates  created  for  payment  of  debts.  la/i\  upon^a  " 

trufi  eftate   A>r 
ptymsnc  of  debts. 

The  being  in  the  cuftody  of  the  hufiwind  will  make  no  al-  xhe  huihand't 
teration,  for  the  poffeffion  of  the  hufband  is  the  pofieiiion  of  poflcffionofj-w- 
thc  wife,  and  fo  vice  verfa^  as  flie  wore  them  for  the  ornament  ^J®  "™*^**  "® 
of  her  perfon  whenever  (he  was  dreft.  the  wit^har^ora 

them  as  ornaments  whenever  fhe  was  drefied. 

The  teftator  having  taken  upon  him  to  difpofe  of  the  para- 
fhimaliaj  which  he  had  no  power  to  diO^  I  direct  the  eftate  of 
Che  hufband  to  pay  the  cofts,  and  decree  for  the  wife  accord- 
ing to  Che  prayer  of  the  bill* 


Bickml  verfus  Pagt^  Novitnlir  10,  1740.  Cafe  75. 

Man,  in  his  will,  exprefsly  dcvifes  his  real  eftate  to  truf-  Where  a  real 
_  ^  tees,  for  the  payment  of  all  fuch  debts  as  he  (hall  owe,  ^^^^j^l^'^^'^X 
legacies,  and  funeral  expences ;  then  follow  fome  fpecific  le-  ment  of  debts, 
gacies  oi  fome  fpecific  part,  and  then  he  gives  all   the  refidue  ^^^  pcrfonai  cf- 
of  his  pcrfonai  eftate  to  his  executors.  '^'^'^  th^e^j^i 

notfufficient,  the 

Lord  Chancellor,  p^'^^**  "**'^  ^ 

This  cafe  certainly  comes  under  the  rule  laid  down  in 
jtdams  V.  Merrick,  at  the  Rolls ^  Equity  Cafes  Ahridgedy  271. 
That  where  real  eftate  is  exprefsly  devifed  for  payment  of 
debts,  the  perfonal  eftate  is  exempted  :  But  if  the  real  eftate 
be  not  fufficlent,  the  perfonal  eftate  muft  be  applied  y  and  if 
there  is  any  reftdue,  the  executors  are  entitled  to  it. 


Fleetwood  verfus  Templeman^  the  fame  Day.  Q^i^^  -^^ 

A  Man  and  his  wifcy  in  the  year  1692,  made  a  mortgage  a  covenant  m  » 
of  the  wife's  e(Ute  of  40  /.  per  ann.  for  the  fum  of  789  /.  mortgage  deed  by 
and  covenant  in  the  mortflragc-deed  to  levy  a  fine  of  the  pre-  **"^an<*  y^^ 

-tr  '  y  r>     rt  ^      r    11  •  '.  r  Wife  III  l6o»,  tO 

Hijfles  m   the   Eq/ter    terra   following  j    the    fine    was    not  jevy  t  fine  in  the 

Eajfler  term  fbt- 
Uwlng,  bul  not  levied  tiU  Tn'm'ty  terrt  in  1695  5  for  10/.  more  ^ey  join  in  a  conveyance  of  the  eqoitjj 
•f  redemption,  and  covenant  the  fine  heretofore  levied  fhould  be  to  the  ufea  of  this  deed.  Lord  Hard^. 
wcke  heid  the  covenant  ift  1695  to  be  good  and  binding  on  the  hufband  and  wife,  and  that  the  lot' 
taaer  deed  mighr  be  Jaid  QUI  ot'  the  cale^  ar  the  cofenaat  und«r  it  was  Jiot  itriAly  purfued,  BanntNk 
ChmcAe^  287« 

J  levied 


So  (J  A  S  £  S  Argued  and  t)etermine(i 

levied  till  Trinity  term  in  the  year  1695;  in  confideratlon  of^ 
10/.  more,  they  join  in  a  conveyance  of  the  equity  of  redemp^ 
tion,  and  covenant  that  the  fine  heretofore  levied,  fliould  be 
to  the  ufes  of  this  deed. 

LottD  CtiAKCELLeit  faid,  he  was  inclined  to  think,  as  the 
covenant  to  levy  the  fine  under  the  firft  deed  was  confined  to 
one  particular  term,  and  was  not  levied  till  the  next  terfti 
after,  that  the  hufband  and  wife  might,  by  the  deed  in  1695, 
covenant  that  the  fine  heretofore  levied  fhould  be  to  the  ufe 
of  the  latter  deed  ^  and  that  the  former  deed  in  1692  might 
be  laid  out  of  the  cafe,  as  the  covenant  under  it  for  levying  the 
fine  in  Eii/iir  term  was  not  ftridly  purfued* 

Cafe  77.  SdnJys  verfus  tVatfon.     At  the  RjilU  the  fame  Day. 

Where  the  et  yi  BILL  was  brought  againft  an  executor  of  an  executor, 
uJ^rttavrheen  x\  ^^^  »  ^^bt  of  the  firft  teftator ;  the  defendant  denied  aflets, 
blended  fo  as  to  but  at  the  fame  time  fet  out  fpecially  in  his  anfwer,  that  the 
create  confufion,  eftates  of  the  two  teftators  were  fo  blended  together,  that  he 
In*'cxccu»r(hail  could  not  pofitively  fay,  whether  there  are  aflets  or  not. 

be  excufed  coil8> 

^o'^*»PP^**^  On  a  reference  to  a  Matter,  it  came  out,  that  there  were 
Jough  to  pay  ^flcts  euough  to  pay  the  plaintiff's  debt,  and  fomc  fmall  mat- 
the  plaintiffs    ter  over. 

4tbt. 

74r  Mafiir  of  the  Rolls  of  opinion,  that  the  etedutor,  in  this 
^  cafe,  muft  pay  the  debt  in  the  firft  place  to  the  plaintiff,  out 

of  the  affets,  and  if  there  are  any  left,  after  fuch  payment,  he 
Inay  retain  to  pay  himfelf  the  cofts  of  this  fuit :  If  there  had  not 
been  the  favourable  circumftance  of  the  confufion  arifing  from 
the  two  eftates,  the  executor  muft  have  paid  the  cofts  out  ot 
his  own  pocket,  and  the  refidue  of  the  affets  applied  to  other 
debts. 

Cafe  78.  Philips  verfus  P^iget^  November  xi,  I740» 

An  executor,  "m  ^RS.  Paget^  by  her  will,  gives  a  legacy  of  100/.  to  each 
wil[rpaysVto  IVl  of  the  three  children  of  Mf .  Philips,  and  makes  the  de-r 
the  hands  of  tbe  fendant  her  executor,  leaving  him  the  bulk  of  her  eftate,  pro- 

PA 'A  "^^'ibeir  k-  ^^^^^  ^^  P^^^  '^^  ^^^^^  legacies  of  100  /.  within  a  year  after 
gaciei of  ioca'  h^r  death,  purfuant  to  her  will.  The  defendant,  within  the 
each;  the  eldeft  time,  pays  to  the  childrens  own  hands  their  legacies  $  tl^e 
wnrfourtecn*'  cldeft  of  them  was  fixteen  years  old  at  the  time,  the  next  four- 
and  the  young'eft  teen,  and  the  youngeft  nine  only  ;  and  in  his  anfwer  denies 

.nine  years  of  age 

at  the  tiire  ;  the  father  embezilled  the  money  ;  bill  brought  for  a  rq>ayment.  Lord  Hdrdwicke  held 
at  firftt  that  as  the  executor  made  this  pajmcnc  to  fave  a  forfeiture  ot  what  he  himfelf  took  under  tbtf 
willy  he  ou^ht  not  to  pay  it  over  again  ;  but  the  next  day  h  s  Lordihip  thinking  it  a  doubtful  pointy 
recon^mendcd  it  to  the  defendant  to  give  the  vlaintiifs  fomething,  ^vho,  agreeing  to  pay  ia  50/.  to  bt 
divided  axxux^g  the  three  child: en^  they  were  i^rdercd  to  leleafe  theii  legacies. 

he 


{h  the  l^ime  of  Ldrd  Chancellor  FtAkDWicKt,  8 1 

&e  knows  this  money  ever  came  to  the  father's  hands ;  but  the 
thildren  have  now  brought  their  bill  againft  the  defendant,  to 
be  paid  their  feveral  legacies,  fuggefting  that  their  fajther  has  im-  • 
beziied  the  money,  paid  by  the  defendant  during  their  infancy^ 
and  is  infolvent^  and  that  this  was  a  fraudulent  payment  to 
the  father,  and  therefore  it  muft  be  paid  over  again. 

Lord  Chancellor  aflted  the  couhfel  for  the  defendant,  if 
they  knew  any  inftance  where  an  executor  paying  fo  large  a  fum 
as  icol.  into  the  hands  of  minors^  has  been  allowed  fuch  pay- 
ments ?  indeed,  in  cafes  whebe  the  legacies  have  been  very 
fmall, '  the  payment  has  been  allow.ed  by  the  court. 

\ 

But,  in  this  cafe^  notwithftanding  the  fum  is  above  tool, 
^yet  as  the  payment  by  the  executor  to  the  children  themfelves  is 
fo  fully  proved,  and  not  at  all  controverted  by  the  plaintiffs,  and 
their  lofing  the  benefit  of  it  is  biVing  to  the  negligence  and  in- 
folvency  of  the  father,  I  will  not  ftrain  the  rules  of  this  court  to 
make  an  executor  pay  it  over  again  ;  efpecially  as  he  made  this 
payment  to  fave  a  forfeiture^  it  being  an  exprefs  condition  of 
bis  own  taking  under  the  ^ill,  that  he  (hould  difcharge  their 
legacies  within  a  year  after  Mrs.  Pagei^s  death. 


Philips  Ycr  (as  Paget  J  November  12,  1740. 

TH  E  next  day.  Lord  Chancellor  faid,  That  upon 
looking  into  the  cafes,  he  found  this  a  very  doubtful  pointy 
and  unlefs  the  defendant  will  agree  to  give  the  plaintiffs  fome^ 
thing,  he  would  not  determine  it,  without  taking  time  to  confi- 
der  of  it :  the  defendant,  upon  this  recomrtiendation  of  the  court  j 
agreed  to  pay  ill  56I.  to  be  divided  between  the  three  plaintiffs; 
and  each  fide  were  to  abide  by  their  cofts;  and  it  was  made  part 
of  the  decree,  that  the  50 1;  was  paid  by  confent  of  all  parties  i 
and  his  Lord(hip  direded  each  of  the  plaintiffs^  upon  receiving 
their  refpedive  fhares,  to  releafe  the  legacies  under  the  will. 

The  cafe  of  Dagley  ver.  Tcl/erry^   i  Peer  W71L  185.  Gilh.  Eq.  Thoogh  Lord 
Rep.  103;   he  faidj  muft  have  fome  other  circumftances^  for  the  Copper  in  tb^ 
rule  is  laid  down  too  ftriaiy,  that  (in  all  cafes  where  executors  ^trfuf '^S^^* 
pay  infants  legacies  to  fathers)  in  order  to  deter  executors  from  confirmed  the* 
fuch  payments,  they  fhall  be  paid  over  again  :  Lord  Cooper  con-  Mafier  pfthi 
firmad  the  Maftir  of  the  Rulb's  decree  ;  but  he  feemed,  even  by  J^f^y  1^^^^. 
this  report  of  the  cafe,  to  have  had  a  temorfc  of  judgment  at  the  portof  rhe  cafe, 
time,  for,  on  looking  into  the  Regifter's  office,  it  appears,  his  ^^^  ^^^""^^^^ 
tordibip  ordered  the  depofu  to  be  divided  between  the  parties,    time?*"* " 


Voi.  iL  o  mvL 


Sz  CASES  Argued  and  Determined 


Cafe  79.  Bill  trerfui  Kinaflon^  Novembir  I2j  1746. 

A  dcTifce'for life  *•     ()  R  D  CHANCELLOR  faid,  that  where  goods  are  given  to 


of  gocds,  muft 


lign  an  i'n?en-     -*— '  *  P^ffon  for  life  Only,  the  old  rule  of  the  court  was,  that 


tory,  to  be  dc-  fuch  pcffon  fhould  give  fecurity  that  they  (hould  not  be  imbezil- 
5wfte?for'thcbe.^^>  ^"^  ^^^  method  now  is,  for  an  inventory  to  be  figned  by  the 
ncfitofaiipar-  dcvifee  for  life,  and  to  be  depofited  with  the  Mafter,  for  the 
»iM.  benefit  of  all  parties. 

Cafe  80.  iowJen  verfus  Beauchamp^  Novembir  12,  1740^ 

A  co-sdminiftra- 

tor,  who  was  a  A  Bill  was  brought  by  two  perfons  as  co-adminiftratofs  for 
plaintiff  in  a  bill  jf^  ^j^  account  of  pcrfonal  eftate  in  1723  5  one  of  the  plain-  # 
in  1739  a  biu^  ^*^^  ^'^^  ^^  ^7^S»  ^^^  furviving  plaintiff  moves  by  his  council 
partly  of  revivor,  to  difmift  the  bill  without  cofts,  which  was  confented  to  by  the 
menur^fo^^h^i''^^""^**  on  behalf  of  the  defendants  :  the  reprefentative  of  the 
fame  purpofe  co-adminiftrator,  in  1739,  brings  a  bill,  partly  a  bill  of  revivor, 
pretty  near  with  and  partly  fupplemental,  and  pretty  much  to  the  fame  purpofe 
horrnlr^Licke  ^'^*^  ^^^  original  bill ;  the  defendants  to  this  bill  plead  th€  for- 
allowed  the  pUa  mer  djfmiffion. 

of  a  former  dif' 

mijfion,  for  other  wife,  he  faid,  it  would  be  keeping  up  a  right  in  nubibus  and  in  cuftodia  legit,  and  par- 
tits  would  never  know  when  to  be  at  reft. 

Lord  Chancellor, 

It   muft  be  allowed  in  this  cafe;   for  though  it  is  fuggefted 

by  the  council  for  the  new  bill,   that  the  former  was  brought 

by  the  co-adminiftrator  in  two  rightsj    firft,  by  virtue  of  the 

•  adminiftration  ;   and  fecondly,  as  next  of  kin,  for  adiftributivc 

fhare  of  the  inteftate's  eftate  ; 

Yet,  upon  the  death  of  one  of  them,  the  adminiftration  fur- 
vived  to  the  dthtrr,  and  there  was  no  neceflity  that  there  (hould 
be  a  reprefentative  of  the  deceafed  adminiftrator  before  the  court 
when  the  bill  was  difmiflTed. 

Befides  it  would  be  a  very  great  inconvenience,  where  there 
are  feveral  plaintiffs,  and  one  of  them  dies,  if,  after  fuch  a  length 
of  time,  bills  of  revivor  (hould  be  allowed  j  this  is  keeping  up 
a  right  in  nuhihus^  and  in  cuftodia  Ugh^  and  parties  would  never 
know  when  to  be  at  reft  :  and,  as  to  the  other  right  of  diftri- 
buiion  which  is  fet  up  under  the  old  bill,  it  will  not  avail  the 
pUintiffin  the  new,  becaufe  he  fliould  have  made  the  repre- 
iehtatives  of  the  eft;ate  (who  claim  a  right  of  diltributioa  as  next 

I  of 


in  the  Time  of  Lord  Chanccllor^HARDWicKB.  83 

of  kin)  parties  tb  the  fuiti     I  do  therefore  allow  the  plea,  and 
leave  the  plaintiff  to  bring  an  original  bill  if  he  thinks  proper. 


The  Eaft-tndia  Company  verfus  Vincent^  November  15,  1740.    Cafe  8r, 

LORD  Chancellor  faid,  there  are  feveral  inftances.  Where  a  man 
where  a  man  has  fuffcred  another  to  go  on  with  buildine  J"^^^*  ="o^her 

hi  •  /.  •    1         -11      r  ,  .     c  to  build  rn  hi8 

IS  ground,  and  not  fet  up  a  right  till  afterwards,  when  ground,  with- 

he  was  all  the  time  conufant  of  his  right,   and  the   perfon  ^'."^  ^^^.''"g  "P  « 

building  had  no  notice  of  the  other's  right,  in  which  the  court  J^ll^j^y^i^f^^'j^ 

would  oblige  the  owner  of  the  ground  to  permit  the  perfon  will  oblige  the 

building  to  enjoy  it  quietly,  and  without  difturbance.  owner  to  permit 

®  J    '        ^  -^ '  the  perf.  n  build- 

ing to  enjoy  it 

But  thefe  cafes  have  never  been  extended  fo  far  as  where  par-  q«ictiy. 
ties  have  treated  upon  an  agreement  for  building,  and  the  own- 
er has  not  come  to  an  abfolute  agreement  j  there,  if  perfons  will 
buiJd  notwithftanding,  they  muft  take  the  confequence,  and 
this  \%  not  fuch  an  acquiefcence  on  the  part  of  the  owner,  as 
will  prevent  him  from  infifting  on  his  right. 

If  I  fhould  give  an  opinion  that  lengthning  of  windows,  or  Lengthning  of 
making  more  lights  in  the  old  wall  than  there  were  formerly,  windows,  or 
would  vary  the  right  of  perfons,   it  might  create  innumerable  I"*''^^"?  T'*iJ 

JT  •  1  ••  /•        •   11      °    r       I  1     u        r        lights  in  the  old 

difputes  m  populous  cities,  elpeciaily  in  London^  and  therefore  wall  than  for- 
I  do  not  give  an  abfolute  opinion,  but  I  fhould  rather  think  »""iy»  ^J*'""*'^. 
it  does  not  vary  the  right.  ;:r7»*:  "'    '^ 

Where  an  agent  of  the  Eajl-India  company  is  in  treaty  with 
an  owner  of  ground,  for  a  liberty  for  the  company  to  build, 
and  the  owner,  at  the  time  of  the  treaty,  in  confideration  of 
his  confent,  iniifts  upon  terms,  to  which  the  agent  makes  no 
anfwer  or  objedlion,  but  immediately  afterwards  the  company 
think  proper  to  build,  the  lilence  of  the  agent  (hall  be  conftrued 
an  acquiefcence  uitder  the  propofal  of  the  owner  of  the  ground, 
and  (hall  bind  the  company  his  principals,  as  being  in  the  con- 
fideration of  this  court  the  agreement  of  the  agent. 

I  am  of  opinion,  that  notwithftandlng  the  company's  dif- 
miffing  Mr.  Vincent  from  their  fervice  as  a  packer,  contrary  to 
their  agreement  between  him  and  the  agent  of  the  company, 
yet  he  is  not  juftified  in  building  a  wall,  meerly  to  block  up 
the  lights,  but  he  might  have  brought  his  bill  in  this  court,  to 
eftabliih  the  agreement  between  him  and  the  company's  agent 
as  a  compenfation  for  con  fen  ting  the  coaipariy  Ihowld  build  up- 
on his  ground. 

G  %  Upon  : 
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Upon  the  whole,  I  muft  decree-  the  wall  erefted  by  the  d^* 
fendant  to  be  pulled  down  ;  but  then  I  muft  d'lrcSt  in  his  farour^ 
tljat  the  company  do  employ  him  double  to  any  other  packer 
during  his  term  in  theeftate,  provided  he  does  it  at  the  fame 
rates  that  people  of  the  fame  trade  would  do. 


Gafe  82.  ^^^  and  others  verfus  Carter  and  others ^  November  17,  1740. 

A  Voluntary  fociety  was  eftabliflied  of  a  number  of  perfons^ 
to  provide  for  fuch  of  the  club  as  (hould  become  necef- 
fitous,  and  likewife  for  the  relief  of  the  widows  of  thofc  of 
the  club  who  died  infolvent. 

Three  perfons^  who  were  truftees  for  one  particular  year^ 
lent  60 1.  of  the  ftock  of  the  fociety  to  Carter  the  defendant 
(who  is  an  alehoufe-man,  and  at  whofe  houfe  they  kept  their 
meetings)  upon  bond.  Carter  gave  fome  particular  members 
leave  to  fet  off  their  alehoufe  fcores  againft  the  intcreft  they 
had  in  the  money  due  upon  the  bond  from  Carter. 

Lord  Chancellor,  ^ 

^^cT-atuft  of*  ^  ^^^"^  "°  inftance,  where  there  Is  a  general  truft  of  money 
money  for  a  fo-  f Of  a  focicty  of  pcrfons,  that  any  particular  members  can  fefc 
cketv,  a  partico-  off  their  private  debts  againft  the  ibares  they  may  be  intttled  to 

]ar  member  can*  '    •  .  ^*    u         /rii  l         ^^    •^  k^ 

potfctoff  a  pri.  "Pon  Contingencies,  which  poffibly  may  never  happen  to  be 
vare  debt  againft  the  cafe  of  thcte  perfons. 

a  iha^e  he  may 

^'conS^ncy°".  •  ^his  fo  unwarrantable  a  behaviour,  and  fo  unjuft  a  defence^ 
'that  Carter  and  thbfe  perfons  who  have  fet  oft'  their  alehoufe 
fcores  muft  pay  the  whole  cofts  of  the  fuit,  and  likewife  the 
cofts  at  law. 


Cafe  83.  Lloyd  yerfus  Carter^  November  17,  1740* 

^   To  whom  the  plaintiff  is  adminiftrator,    lived  and  coho^ 
/e  a  wo-    y3.    bitg^  ^\f^  jjj^  defendant  for  feveral  years,  and  had  along 

man  who  coba*     .  r«ti»  .^-'.  ii*^ 

fcited  with  him,  intercourfe  With  her,  on  a  promife  of  marriage,  and  during 
a  bond  for  2000/.  this  cohabitatlou,  he  gave  a  bond  to  a  perfon  in  truft  fpr  the 
^"rty°duS^^  payment  of  2000/.  and  intereft  quarterly,  for  the  benefit  of  the 
life,  and  arter  defendant,  who  is  a  widow,  during  her  life,  and  after  her  death 
ker  death  to  her  to  hcr  children,  but  from  the  time  of  the  bond  to  the  day  of  his 
fio'm  the  dat^  ^^^^^>  which  was  four  years  and  a  half,  j1.  conftantly  main-^ 
ofihebondioihetaincd  her;  the  defendant  has  fued  the  plaintiff'  at   law  upon 

4ay  of  his  deaths 

whiih  wai  four  3 ears  and  a  half,  conftantly  maintained  hcr.     Lord  Hardwicke  held  the  maintenance 

f)un  cleariy  be  taken  to  have  beit^  in  li;u  of  inltrciti 

the 


jf.  gave 

man  who  coha< 


Jf .  -y 


la  the:  Time  of  Lord  Chancellor  Hardwickk. 

4ie1>ond,  who  comes  into  this  court,  and  by  his  bill  ofFers  to 
pay  the  principal  and  intrreft  likcwife  fince  the  death  of  the  in- 
teftate,  bat  iniifts  be  ought  not  to  pay  the  intere^  accrued 
due  in  the  life-time  of  the  inteftate,  becaufe  his  maintenance  of 
-the  widow  and  her  family,  after  giving  the  bond  tc/  the  day  of 
bis  death,  muft  be  taken  to  be  in  lieu  of  intereft. 

Lord  Chancellor, 

This  is  a  very  plain  cafe  for  the  plaintiff,  for  he  certainly  is 
not  obliged  to  pay  any  intereft  accrued  due  in  the  life- time  of 
the  inteftate,  becaufe  maintenance muft  clearly  betaken  to  have 
been  in  tieu  of  intereft. 


Fitzgirald  YtrfvLS  Sucomhy  November  20,  1740.  Cafe  84., 

IT  was  now  moved  to  difcharge  the  election  the  plaintiff  had  it  if  an  eftaMirh- 
made  of  prbceeding  at  law  by  a  former  order  on  comiiiir  in  ***  »^"[^  ^»»t  »f 
of  the  qefendaht  s  anfwer.     1  he  plaintitt  had  brought  his  ac-  ceed  %c  law  on 
tionat  liw  for  the  debt,  and  likewife  a  bill  in  this  f:ourt  for  a  coming  in  of  the 
difcovery  of  affets,  and  thereby  prayed  that  the  defendant  might  h^rrmirSI d^(! 
come  to  aa(  account  with  the  plaintiff  and  pay  what  ihould  be  mjfled,  but  on 
due  to  him.  dropping  tbtc 

part  of  the  bii! 
which  pra>ed  re« 

The  old  rule  of  this  court  faid  Lord  Chancellor  was,  ^'e^»  ti»c  plaint  at 
that  you  might  proceed  at.  law  for  the  debt,  and  likewife  in  ^/Jlj^'gU^w, 
equity  for  a  difcovery  of  affets ;  but  it  is  an  eftabiiihed  rule  now 
that  if  you  make  your  ele£lion  to  proceed  at  law  upon  coming 
in  of  the  anfwer  to  your  bill,  your  fuit  here  muft  be  difmiffed, 
becaufe  it  prays  relief  as  well  as  a  difcovery  ;  but  upon  the 
platnttfPs  agreeing  to  drop  that  part  of  his  bill  which  prayed 
relief.  Lord  Chancellor  difcharged  the  order  for  the  elefiion,  and  " 
flowed  the  piaintift*  to  proceed  at  law. 

Tendril  verfus  Smithy  November  24,  I74P«  Cafe  85. 

LORD  Chancellor.  Where  copyhold  lands  arc  furren-  Acopyhoidfur- 
dred  to  the  ufe  of  a  will  5  by  a  devifc  of  lands  generally,  rtndercd  to  the 
f he  copyhold  will  pafs  notwithftanding  there  are  freeholds  to  J^'^^^^J  ^'^^^^^^^^^ 
^fwer  /uch  deyife.  dcvife  of  lanHs 

notwithOandinp 
therie  art   frceholui« 

Where  a  father  and  a  child  of  full  age  come  to  an  agree-  Anigreemcnt 
went  to  alter  the  limitations  under  a  fettlement,  there  is  no  ^^^j'*'"^"^*^^^^^^^ 
ground  of  equity  for  a  child  to  fet  afide  fuch  agreement,  under  aitcAhchmita- 
pretence  pf  being  drawn  into  it  by  the  power  and  authority  of  a  tions  under  a  fet- 

^  tlement,  will  not 

hfi  fet  (idc,  on  pretence  of  )tcin^  drawn  in  by  the  father's  power  and   authority. 

Q  3  father. 
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father,  and  to  reftore  the  antient  limitations  again.  In  ^  cafe 
in  LoVd  Cooper\  time,  where  a  father  prevailed  upon  a  ibny 
who  was  tenant  in  tail  under  a  fettlement,  to  take  ao  eftate 
for  life  only  with  remainder  to  his  iirift  and  every  other  fon,  his 
lord{hip  would  not  fet  it  aiide  upon  the  fuggeftion  of  the  fa- 
ther's having  s^n  undue  influence  over  him^  &r. 


Cafe  86«        Stone  verfus  Evans^  at  the  Rolls^   before  Mr,  Juftice  Wri^hty 

December  14,  1740. 

rr^  HE  will  of  Jfgil  Evans. 

Imprimis^  I  give  unto  my  nephew  RoUinfon  Evans  all  the 
income  or  dividend  on  my  South-fea  annuities,  now  (landing  in 
my  name  in  the  books  of  that  oJ^ce. 

A  teftator  gives 

the  refidue  of  his  The  reft  ai)d  refidue  of  my  eftate  reaj  and  perfonal,  and  all 
*^*^*  ^°  **'^  ^^*' my  efFe<Ss  whatfoever  and   wherefocver,  I  give  and  beques^th 

<:utnx,  or  to  ber         •> ^  .  •         i     .  ^  j      •    •  n 

bein,  exemtors,  ""to  my  executnx,  or  to  her  heirs,  executors,  adminiftratprs 
adminiftrators  or  afligns  ;  and  I  do  hereby  appoint  my  fifter  Eleanor  Evans  my 
r.fe;.,t   fole  executrix. 

time  {    Mr.  Juf- 

tictlVrigbthcl6,  \t  was  given  her  is  executriir^  and  (he  dying  before  hiin^  he  is  dead  inteftate  at  to  the 

refidue. 

The  codicil. 

4fgill Evans  by  Alfo  I  givc  unto  my  niece  Margaret  Stone^  after  the  d^ceafe  of 
his  will  devifcs  gflgr  Eleanor  Evans.  20/.  a  year,  to  be  paid  out  of  my  South" 

to  his  nephew  J  .  .  n        ..         •  •       1       o       1    r     u      1 

Rollitifitt  Evans  fea  annuities,  now  ftanding  in  my  name  in  the  iiouth-fea  books 
all  his  dividends  during  her  natural  life,  and  no  Ipnger  j  and  after  her  deceafe,  I 
TnnXlTlttX  &^V^  ^^^  abovefaid  20/.  a  year  unto  my  fifter  flleanor  jpyan^'^s 
terwdids'  by  a     chlldrcn,  (hare  and  (hare  alijce. 

C(  dicil  gives  his 

i^'iece  Margaret  ,_,  .       ,.,.        -       ,.-       ,  -,  n 

Stone  20/.  a  year      The  exccutrix  died  in  the  Iife-time  of  the  teftator, 

for  her  life,  to  be 

Huthj'eaan'  RolUnfen' pvaus  \s  it2ii . 

nuitits  I  held  not 

th^nV/JftfTbu?  '^^^  hufband  pf  Margaret  Stone  had  one  ihilling  given  hi^ 
tiiat  both  devifes  Under  the  will. 

ien^y  Hand  co.n» 
|i(lcntlytogether«       ^^ 

The  defendant  is  adminiftrator  to  the  executrix,  and  clain^s 
in  that  right,  *  . 

The  ^ft^qucfiion  was.  Whether  Mr.  jffgil  Evans  is  dead  in- 
tfftate  as  to  the  refidue? 

The    2d    queftion   was.  Whether    charging  20/.  a   year 
apnuicy  upion   the  old  ^ouih-fea  annuit{e$   du|:ing  the   life  of 

lie  Margaret 
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Margara  Stom  hy  the  codicil,   is  a  revocation  of  the  devifc />i 
Uto  to  bis  nephew  RoUinfon  Evans  under  the  will  i 

Mr.  Jujlia  Wright :  If  it  had  been  given  as  refidue  to  her  a$ 
executrix  only,  and  flic  had  died  in  the  life-time  of  the  teftator, 
there  is  no  doubt  but  it  would  have  been  a  lapfed  legacy  :  but 
then  upon  the  fubfequent  words,  the  queftion  will  be,  whe- 
ther they  are  a  limitation  only,  or  defcriptive  of  fome  other  per- 
fan. 

To  be  fure  from  the  cafes  cited,  and  feveral  other  cafes  to 
that  purpofe,  there  is  no  doubt  but  the  word  ^r  is  conf^rued  as 
a  copulative,  as  well  as  a  disjundive,  where  it  is  to  fupport  the 
intention  of  a  perfon  ;  but  the  defign  of  the  teftator  in  this 
cafe  plainly  appears  from  the  laft  words,  that  he  gave  her  the 
refidue  as  executrix,  and  all  the  fubfequent  words  may  be  re- 
je&cd  as  furplus  ;  and  fl^e  being  dead  in  the  teftator's  life-time, 
he  certainly  is  dead  inteftate  as  (o  the  refidue,  and  it  muft  go 
amongft  the  next  of  kin. 

As  to  the  fccond  point,  whether  the  devife  of  the  20/,  per 
mnnum  is  a  total  revocation  of  the  devife  to  RoUlnfon  Evans  :  it 
is  not  inconfiftent  like  the  cafe  of  real  eftate,  for  there  a  term 
for  years  given  to  the  fame  perfon  to  commence  at  the  tef- 
tator's  deceafe  is  not  confiftent  with  the  fee  devifed  to  him  be- 
fore ;  but  here  fuch  conftrudion  muft  be  made  as  that  both 
legacies  may  take  place. 

The  manner  of  difpofing  of  a  real  and  perfonal  eftate  under  a  {^^n^^J^J'^'T* 
will,  and  under  a  codicil,  is  very  different ;  for  if  a  man  leaves  j^^V  r^hmd 
twenty  feveral  papers  behind  him  executed  at  diflFerent   times,  him,  cx^cotedat 
in  refpeft  to  perfonal  eftate,  they  ft>all  all  be  taken  as  one  will,  ^^"Slxi'HaU 
and  the  court  will  endeavour  to  reconcile  them  together  fo  that  taken  m  one  will, 
they  may  all  anfwcr  as  near  as  poffible  the  intention  of  the  »"<*/<>  «>n<*"»«^ 

^   n"  ^       '^  ■  aff  iftat  all  may 

fCltator.  anfwerthetefta. 

tor*t  intention. 

T^€  Attorney  General  vcrfus  Pearce^  December  6,  174O.  Cafe  S7. 

AQueftion  was  made  in  this  cafe  relating  to  a  charity  atif- E»cH  fMtrtrcnltr' 
ing  out  of  the  wills  of  Mrs.  Squire  and  Mrs.  Northcote.      "ff,^^;^^ 

the  eKterfivenelt  ' 

Several  charities  of  a  publick  nature  were  given  under  the  ^^^«^>*»**^  «•»• 
will  of  Mrs.  Squire  ;  the  executrix,  Mrs.  N^rthcote^  by  her  own  |!ck''h\«Sr.^ 
will  gives  100/.  to  each  of  the  publick  charities  which  Mrs/F/mr/irrf.  chia, 
5yw/r^  had  mentioned  in  her  will.  *  aoS. 

Thediftinflion  attempted  for  the  defendant  was  that  Mrs." 
^7r/Ar^/r meant  by  the  word  ^tf^//V>^  in  her  will  todiftinguilh     - 
it  from  private  charities. 

G  4  LoAO 
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Lord  ChanceH^or, 

I  am  rathier  of  opinion  that  the  word  publici  was  meant  only 
l)y  way  of  defcription  of  the  nature  of  them,  and  not  by  way 
of  diflinguifbing  one  charity  from  another;  for  it  would  al- 
moft  iqipoiTible  to  fay  which  are  pi^blick  and  which  are  private 
\vi  their  nati^rCi 

The  charter  of  the  crown  cannot  make  a  charity  more  of 
lefs  pubiick,  but  only  more  permanent  than  it  would  other- 
wife  be,  but  it  is  the  extenfivenefs  which  will  conftitute  it  a| 
pubiick  one. 

A  devife  to  the  poor  of  a  parish  is  ^  pi|blick  charity. 

^devif^totbe  Where  teftators  have  not  any  particular  perfon  in  their 
poor  of  aptrifli  cQntcmplatipn,  but  leave  it  to  the  difcretion  of  afruftee  tochufe 
lit* 7he* ftmcai  ^"^  ^^^  objeSs,  ^hough  fuch  perfon  is  private,  and  each  par- 
^adifpoEiionofticular  objeft  may  be  faid  to  be  private,  yet  in  ^he  extenfive- 
*  fun»  among  ncfs  of  the  benefit  accruing  from  them  they  may  very  properly 
^r  hpqfckccp.  j^g  ^^jj^j  pubiick  charities.  A  (wm  to  be  difpofcd  of  by  A.  B. 
'  and  his  executors,  af  their  difci'ction,  among  poor  houfekeepers^ 

;$of  Ibis  kind. 

Cafe  88.  J^gram  Y^rfus  Ingrapi^  D^cmher  8,  1740, 

A  power  under  ;^  T\^^"  /w^r^jfOT  by  his  marriage  articles  and  fettlement  h.ad  a 
buftt^  w^d[f*  iVx  power  qf  difpofing  of  4  reverfionary  intercft  in  copyhold 
pofe  of  a  rev^rfi.  land,  fubjedl  to  an  eftate  for  life  in  his  wife,  in  fuch  fliares 
onary  ifltcrcft  in  and  proportions  as  he  IJiouid  think  fit  aoiong  the  iffue  of  the 
^0^1*0^1  wtii  'n^'^^^^age,  and  for  want  of  fuch  appointment  by  the  hufband 
tfiould  think  fir,  to  his  right  heirs  ;  and  this  powe{  was  di reded  to  be  exe* 
**^8  the  iffue  c^ted  by  deed  in  his  life-time,  or  by  will  at  his  death.  He 
L  by  \^l""^*'^y  ^*s  will,  reciting  the  power  under  the  articles  and  fettle-> 
legates  it  to  his  ment,  delegates  it  to  his  wife,  that  (he  may,  in  fuch  (hares  and 
^f[fl  fuchi^a°/*8  P'^^P°^?*<^"s  as  (he  (hall  think  proper,  difpofe  of  it  between  hi$ 
as  (he  pteafe*'^.  f"^"  ^"^  daughter  ;  and  for  want  of  fuch  appointment,  in  c- 
tweerthisfo0and  qual  ftares  between  his  two  cl^ildfen, 

fiaoghter. 

f^eldiftpUKkea       Lo|tP   ChANCEU*OR, 

J^bUH  A  thirj        This  muft  bc  confidercd  as  ^  power  of  attorney  which  coujd 

t^J***'^**YJ^^,   ^^  executed  only  by  the  hufband,   to  whom  it  is   folely  con- 

%J^o0^,      <ined^  and  is  ^ot  in  it's  nature  tranfmiffible  or  delegatory.  to  s^ 

T^fr    .  •       ijjjip^  perfon ;  thcrefoi-e  the  interpiediate  appointment  to  the  wife 

under  Mr,  Jtigraph  will  is  abfol^telyvoid,  and  the  latter  part 

ifYbesre  he  giyes  it  in  equal  (hares  between  the  two  children,  i$ 

f^ood  appoi^t^citt  ^itbjn  t|ie  marriage  articles  and  fettlement. 


In  the  Time  of  Lord  Chancellor  Hardwigri* 


Hidgifin  anJ^tbirs  verfus  Bujiy^  Novmbtr  iS^  1740.  Care  S9. 

JpDWARD  Bujey  poflcffecj  of  a  term  of  59  years,  by  zf/'^'^^'^M 
•"  fettlement  made  after  marriage,  dated  January  the  21ft,  yll^by  r/ttk- 
173I9  conveyed  it  to  truftees  in  truft  to  permit  his  wife  Graa  ment'conveys  it 
Biijfy  to  receive  the  rents  and  profits  for  her  fole  and  feparate  J^^^^*'  ^^. 
ufe  during  the  term,  if  (he  (hould  fo  long  live ;  and,  after  her  hh!  wi^c^^ 
deceafe,  to  permit  Edward  Bujfey  to  enjoy  the  profits  thereof  ^^  «©  »«wiv« 
during  the  remainder  of  the  term,  if  he  ihould  fo  long  live ;  Jj*  ^^  ^^^^^ 
and,  after  his  deceafe,  in  truft  for  the  heirs  of  the  body  of  fo  long  liVe,  a&i 
Graa^  by  Edward  BuJJey  begotten,  their  executors,  adminir  *^'*'***f^r5«** 
ftrators  and  affigns  j  and  for  default  of  fuch  iffue,  remainder  enjSJr"^"  wnti* 
in  truft  for  Heuriitta  Hodgefin  during  the  refidue  of  the  term,  during  bis  iife» 
if  (he  fo  long  live,  and,  after  her  deceafe,  in  truft  for  her  two*?^,*^^"^'!*'* 

r  TMrw    ^        ji  i?j         J  ^  ceafc,  in  truft  for 

ions,  frtUiam  and  Edward.  the  hein  of  tU 

My  of  Graft. 
by  Edward  Bvffrfi  and  for  deAiult  of  fuch  iifae,  remainder  to  Henrietta  Hodgefin  for  her  iife,  and  after 
her  decea/e,  in  traft  for  her  two  fons,  Wittiam  and  Edward, 

Edward  Bnjfq  died,  havhig  never  had  any  iffoe,  and  Graces  his  wife,  furvived  him.  Lord  Uardwicki 
beidf  tbat  the  wbak  term  was  uit  vefled t'm  Ot^e  Bnffey»  and  that  the  words  hiIi^s  or  Tjik  BODYa, 
were  mt  words  of  ffmtatien,  but  purcbafe,  and  dirked  the  leafe  to  be  depofied  in  court  fir  the  iene/kif 
aJl  fartia*    Sarnard.  Chan.  1^5. 

After  making  this  fettlement,  Edward  Bujfey  died,  having  . 
never  had  any  ifTue,  and  Grace  his  wife  furvived  him. 

The  bill  is  brought  by  the  plaintlfFs  for  the  difcovery  of  the 
fettlement,  and  to  have  their  intereft  in  the  term  declared,  and 
the  deeds  fecured  for  their  benefit,  after  the  deceafe  of  the  wife» 
the  defendant  Grace  Bujfey^  who  infifts,  by  her  anfwer,  that  (be 
is  intitled  to  the  whole  term. 

The  queftion  in  this  caufc  is.  Whether  fhe  is  fo  intitled, 
or  for  life  only  ? 

December  the  5th,  1 740,  Lord  Chancellor  gave  judg<4 
ment. 

The  general  queftion,  he  faid,  was.  Whether  the  plaintiffs 
are  intitled  to  have  a  decree  for  the  fecuring  of  the  deeds,  and 
that  depends  upon  the  intereft  they  have  in  the  truft  of  this 

term. 

*■ 

It  appears  in  the  caufe,  that  there  vfz%  no  iflue  of  the  wife». 
Mrs.  Grace  Buffiy^  the  defendant. 

The  great  point  which  has  been  relied  on  for  the  defendant 
|f,  that  the  limitations  to  Henrietta  Hodgefin  and  her  fon  are 
foo  remote  to  take  place  :  And  that  the  deed  is  fo  penned, 
that  the  whole  truft  of  the  term  is  vetted  in  the  defend* 
{^t  Qrace  Bujjfey, 
9 
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Secondly,  That  if  there  had  been  fuch  heirs  of  the  body  of 
Grace  Bujfey^  they  would  have  taken  the  whole  term  ;  and  her 
having  no  iflfue  will  not  vary  the  cafe,  but  that  it  is  an  eftate- 
tail  in  the  defendant,  as  heirs  of  the  body  are  words  of  limi- 
tation, and  not  of  pqrchafe,  and  confequently  the  limitations 
to  Henrietta  Hodgefon  and  her  fon  are  too  remote. 

I  am  of  opinion,  that  the  whole  term  is  not  vefted  in  Grace 
Bujfeyy  and  that  the  words,  heirs  of  the  bodyj  are  not  words  of 
limitation,  but  of  purchafe. 

The  general  run  of  cafes  makes  this  plain,  that  notwith- 
fianding  they  found  like  words  of  limitation,  yet,  upon  cir- 
cumftances,  and  the  intention  of  the  partieis,  they  may  be  con- 
^rued  words  of  purchafe,  and  defcriptive  of  the  perfon  who  ^ 
lo  take.     Archer^s  cafe,  i  Co. 

The  cafe  of  Lijle  v.  Grey  goes  further,  reported  in  Sir  Tho^^ 
mas  Jones f  114.     2  £#v.  223.  and  Raym.  278. 

Thecafeoflz/Kf  It  was  held  in  that  cafe  of  Lijk  and  Grey^  that  the  words 
and  Gray  is  dit-  ^^;^^  of  the  boifyj  coming  after  the  limitations  to  the  firft,  fecond, 
S''"but"y**the  third  and  fourth  fops,  were  words  of  purchafe. 

record  fearched 

by  Mr.  Juftice  Tracy  it  appeared^  the  judgment  in  the  K.ing*s  Bench  was  affirnaed  in  the  l^chequer* 

chamber* 

It  is  differently  reported  in  the  fevera!  books.  I  have  menr 
tioned  ;  but  Mr.  Juftice  Tracy  faid,  in  the  qafe  of  Legat  and 
SewelU  I  P.  W.  90.  that  he  had  fearched  the  record  in  LiJle 
and  Gray^  and  that  the  judgment  in  the  Exchequer- Chamber 
affirmed  the  judgment  in  the  court  of  King's  Bench. 

Wordi  of  limita-  '   Words  of  limitation  are  not  properly  ufed  on  terms  for  years, 
tion  a«e  impro-   j^,^j  therefore  it  is  not  to  be  wondered  at,  that   fuch  conftruc- 
tenni  for  years,   t^on  fliould  bc  found  in  fo  many  cafes,  where  words  of  limi- 
tation are  made  ufe  of  in  terms  for  years. 

Peacock  V.  Spoonet^  2  Vern.  43.  ^  195.  heard  ftrft  before 
Lord  Chancellor  Jefferys^  and  reheard  before  the  Lords  Com- 
miffioners,  who  reverfed  the  former  decree,  and  held  the  words, 
heirs  of  the  hody^  to  be  words  of  purchafe  ;  an  appeal  to  the 
Houfe  of  Lords,  and  the  opinion  of  all  the  Judges  taken,  and 
the  decree  of  the  Lords  Commiffioners  affirmed. 

Another  cafe  before  Lord  Somers^  of  Daforne  v.  Goodman^ 
2  Vern.  362.  and  after  this  cafe  follows  TVeb  v.  fVeb^  before 
Lard  Harcourt^  reported  in  2  ^/r«.  668.  and  more  .particularly 
in  P.  IV,  I  FoL  132.  than  in  Mr.  Vernon^ ^  Refortr^  but  not  fo 
full  as  it  ought  to  be  neither, 

. .  I  am 
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1  am  at  liberty  to  determine  this  cafe,  as  if  Web  v.  Web  wa« 
Cut  of  the  way,  as  I  am  of  opinion,  that  the  words  heir^of 
the  body  here  muft  be  held  equally  to  be  words  of  purchafe,  as 
they  were  in  Peacock  v.  Spooner^  Dunn  and  Merricky  heard  be- 
fore Sivjefephjekyll  at  the  Rolls^  the  27th  of  Oaober^  the  4th 
year  of  Geo.  1.  the  limitations  there  were  under  a  will,  in  the 
following  words :  **  Iteniy  All  other  my  leafchold  eftates  J  de- 
**  vifc  to  Richard  Merrick^  my  executor,  to  the  following  ufes, 
*^  to  John  Merrick  for  life,'  to  Catherine  Merrick  for  life,  and. 
'^  to  the  heirs  of  their  bodies,  and  to  their  executors,  admi* 
'^  niftrators,  and  afiigns  j"  but  in  that  caufe  an  iflue  was 
direded  to  try  the  power  of  the  teftator  under  a  particular  deed 
to  devife,  and  no  determination  by  the  late  Majier  of  the  Rolls 
as  to  the  point.  Whether  the  words  heirs,  of  the  body  were  words 
of  purchafe  or  limitation. 

All  the  cafes  that  I  have  mentioned  on  trufts  for  terms  for  Th*  Jntention  of 
years,  are  all  grounded  upon  the  manifeft  and  apparent  inten-  ^Iring"*^T 
tion  of  the  part/i^s  ;  An  objedion  ha$  been  taken,  that  fuch  deed,  aiwayigo* 
coiiftrudioiis  have  been  upon  fcttlements  or  wills  only,  where  ^«'n«  the  court  ia 
the  intention  of  the  party  always  prevails^ 

But  the  cafe  of  Lijle  and  Gray^  2  Jones  114.  2  Lev.  223.  The  court  will 
is  a  full  anfwer  to  this  objedion,  for  there  it  was  not  a  mar-  ^1e  eJLofit^n  of 
riage-fettlement,  but  a  fettling  of  lanlds  by  jfqhn  L'tjle^  who  words  in  mar- 
was  feifed  in  fee,  in  his  name  and  blood  \  and  it  is  not  the  con-  riagc-fettlcments 
jGder^tion  of  it's  being  a  conveyance  on  marriage,  or  on  any  intentk>n^^of  the 
other  account,  but  the  intention  of  the  parties  appearing  on  parties,  the  fame 
the  deed,  that  always  governs  the  court  in  conftruftions.        ^^^^^  voluntary 

In  the  cafes  of  marriage-fettlements,  .the  court  will  make  a 
favourable  expofition  of  words  to  fupport  the  intention  of  the 
parties,  and  qven  in  voluntary  fettlements,  if  the  words  lean 
more  ftrongly  to  the  one  conftrudion  than  to  the  other,  it 
muft  like  wife  prevail. 

The  prefent  cafe  is  more  ftrong  to  this  purpofe  than  any  of  The  ^^^rfjt  if 
the  cite^  cafes;  for  I  am  of  opinion,  that  it  will  be  the  fame  r/jj^  Uve,m 
here  upon  the  words,  if  Jhejhall  fo  long  live ^  as  if  it  had  been  an  affirinatiw, 
cxprefsiy  given  her  for  life  only  \  vide  the  cafe  of  King  v.  MeU  l^e^^^Jt'ij*  "^Se 
lingy   1  Fent.2l^y22Sn  time,\h»t  if  ihc 

did  not  live  fo 

1%  was  allowed  at  the  bar,  even   in  cafe  of  a  freehold,  that  long,  the  re- 
if  the  words  for  life  only  had   been  inferted,  it  muft  have  put  JJ.t'^S^ould  go 
it  out  of  doubt,  notwithftanding  heirs  of  the  body  had  follow-  over* 
ed  ;  fo  here,  if  fie  Jhall  fo  long  live^  is  an  affirmative,  implying 
a  negative  at  the  fame  time,  that  if  (he  did  not  live  fo  long, 
the  remainder  of  the  term  fhall  go  over  to  the  plaintiff's. 

The  reafon  the  words,  heirs  of  the  body^  veft  an  eftate-tail  in 
the  firft  taker,  either  in  the  limitation  of  a  freehold,  or  upon 
a  term,  is,  that  it  includes  iiTuc  in  infinitum^ 

The 
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The  fecond  thing  relied  upoa  for  the  defendant,  is  the  ]i« 
mitation  over  being  too  remote.  Vidd  Higgins  versus  DewUr^ 
f,  Vern.  6oo.  Clan  and  Clwre.  Caf.  in  Eq.  in  tbi  timi  of  Lord 
Talboh  21.     SaHartm  v.  Sabbarton.     Ditto  55.  and  245. 

I  am  of  opinion,  that  if  the  words  heirs  of  tho  body  of  Gract 
Bt/Jpy^  are  words  of  purchafe,  there  is  no  limitation  in  tail^ 
and  that  it  is  the  fame  as  if  the  limitation  had  run  to  the  ad^ 
3d  and  4th  fons,  or  if  no  fon,  then  to  daugliters ;  for  the  in- 
tention was,  that  it  (hould  veft  in  fome  particular  perfon,  and 
pot  go  on  in  fucceffion  from  heir  of  the  body  to  heir  of  t-h^ 
body,  and  to  executors,  ^c.  of  the  heir  of  the  body,  but  it 
muft  veft  in  the  firft  taker ;  as  if  it  had  been  to  the  firft  fon^ 
his  executors,  admintftrators  and  affigns,  for  and  during  th« 
refidue  of  the  faid  term,  and  for  want  of  fuch  iflue,  remain* 
der  to  the  plaintiffs  heirs, 

Tt^^9^offu^  Now  the  words  for  want  offuchx^Mt^  will  be  the  fame  as 
j^,  18  the  fame  J f  j^  j^jjj  ^een  faid,  for  want  of  fuch  (on  or  fuch  daughter  j 
JIcJ^ronor"fuch  fof  the  word  fuch  confines  it  to  fuch  iflue  as  is  meant  by  the 
daughter,  for  the  words  heirs  of  thi  body^  and  then  it  is  not  too  remote  a  re* 
word  y«cA  con.  n^ai^der,  but  brings  it  to  the  cafe  of  Gore  v.  Gon,     Vid$  2  P. 

snet  It  to  Hicn      ^  •      *» 

KTue  ts  is  meant  fVmS,  2o* 
by  the  words 

I  am  apprebenfive  it  may  be  objeded,  that  this  is  like  tbf 
cafe  of  Higguts  v.  Derby y  i  Salk.  is^*  but  the  prefent  differs 
greatly,  for  there  it  was  faid  to  be  an  attempt  to  in^tail  a  chatr 
tel,  and  therefore  conftrued  to  veft  in  the  firft  fon^  to  prevent 
the  inconvenience  of  a  perpetuity. 

Heirs  of  the  bo.  Here  the  wordS)  hein  of  the  iody^  muft  mean  heir  of  the 
tL  A^  f  ^a!'  ^^y  living  at  the  time  of  the  death  of  Edward  ^ujiy^  or  bori| 
Myk^ngattbei^  fome  rcafonablc  time  after,  aifd  tjiat  jliffers  it  from  all  (h« 
death  rfEdtumrd  cafcs  that  have  been  cited. 


y>  or  born  in 
a  leaiWiiaUc  tivie 

•fter,  which  dif- •    Upon  the  whole,  I  declare  the  plaintiffs  Henrietta  Hodge^ 
^ts^"^^  yi»  and  her  fon  intitled  to  the  truft  and  benefit  of  the  term 

of  59  years,  being  the  reverfionary  term  after  the  deceafe  of 

the  defendant  Grace  Buffey. 

The  Icafc  of  the  7th  ofjufyy  1709,  whereby  the  faid  term 
is  created,  I  order  to  be  depofited  in  court  for  the  benefit  of 
all  parties ;  and  dired  the  defendant  to  deliver  to  the  plaintiff 
^kwrietta  Hodgefon  a  counterpart  of  the  fettlement  in  1731. 


Blflchwill 
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Blsuhoill  vtrCus  Hmrpir^  Dtcmher  8,  1740.  Care  90* 

AQueilion  arote  in  this  caufe  upon  the  a^^  of  parliament  ^^c«^or 
made  in  the  8th  year  of  Gi9.  2.  ihap.  13,  intitled.  An  fhfc'JI^^V/^. 
aft  for  the  encouragement  of  the  arts  of  defigning,  engraving  mcntoftbearii 
and  etching  hiftoricjd  and  other  prints,  by  vefting  the  proper-  ^^  <^<<isniag. 
tics  thereof  in  the  inventors  and  engravers  for  fourteen  years,  fsTor^w*' 
to  be  computed  from  the  24th  of  7»«^  1735.     The  plaintiff  confined  to  wotki 
Mrs.  Blachvili  has  engraved  no  Icfs  than  300  medicinal  plants,  ^j«^"on 
and  has  now  brought  her  bill  to  cftablifh  her  /ight  to  the  fole  tb^  defi^SJ^^ 
property  in  them,  and  to  reftrain  the  defendants  from  copying  ^ngniTing  any 
and  engraving  them,  upon  the  penalties  within  the  ad  of  par-  IbJSSy'iJ^TOtm*, 

liamenC.  Bmnard.  Cbaac. 

Rep.  no. 

t^or  the  plaintiff  was  cited,  the  Cafe  of  BaUir^  adminiftrator  Sut.\^i^^ 
of  JAn  Gay  Efqj  verfus  TVaUif  and  others ;   the  printers  and  c.  38. 
fellers  of  the  fecond  part  of  the  Beggars  Opera  ;  a  perpetual  ^^"^  ^1<^^  I* 
injundion  was  granted,  and  an  account  decreed  :  it  was  heard  '*^^* 
before  Lord  Chancellor  Talbot* 

Mr.  Att$mey  General (tx  the  defendant  infilled ^  firft,  that  this 
fa  a  monopoly,  and  an  infringement  upon  the  (Common  law  i 
the  plaintiff  therefore  muft  make  out  very  clearly  that  (he  is 
exaSly  within  the  words  of  this  ad  of  parliament. 

Secondly,  That  this  does  not  come  within  the  meaning  of 
the  a&,  which  has  the  word  inventors. 

For  engraving  is  not  properly  inventing,  and  therefore  is  not 
within  the  ad,  unlefs  it  had  been  fomething  in  the  mind,  and 
not  already  in  nature,  as  all  thefe  plants  certainly  are. 

Thirdly^  That  the  name  of  the  proprietor  (hould  have  been 
engraved  on  each  plate^  and  printed  on  every  fuch  |print ;  for 
Mrs.  Blackwell  might  both  delineate  and  engrave  them,  and  yet 
not  be  the  proprietor  of  them.  It  ought  to  have  been  men* 
tioned  at  the  foot  of  each  print,  when  it  was  pubiifhed,  the 
day  of  the  firft  printing,  and  the  name  of  the  proprietor,  that 
all  mankind  may  know  when  it  commences,  and  when  it  ex- 
pires, and  that  people  may  be  apprized  to  fell  clear  of  the  pe- 
nalty in  this  ad. 

The ''only  charge  againft  the  defendant  is  felling,  which  M 
not  liable  to  the  penalties  of  the  ad,  unlefs  the  perfon  felling 
knows  them  to  bs  printed  by  one  who  is  not  the  author  and 
proprietor  of  them,  and  knows  likewife  who  is  the  real  author 
at  the  fame  time.  The  forty  firft  plants  produced  in  the  caufe 
arc  as  common  plants  as  exiftj  and  arc  in  every  herbal  extant  \  * 
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and  it  could  never  be  the  intention  of  the  ad,  to  include  fucb 
as  inventions,  which  have  been  publi(hed  before^  only  in  an--* 
othei'  form. 

Lord  Chancellor, 

The  principal  thing  infilled  on  for  the  defendant,  rS  thd 
want  of  engraving  the  timiy  and  the  name^  at  the  foot  of  each 
plate,  as  the  fourteen  years  are  to  commence  from  the  day  of 
the  firft  publication. 

It  was  objeiSed  in  the  cafe  of  Baiter  verfus  Walker^  that  the 
book  ought  to  have  been  regiftred  in  Stationers- Hall^  or  other- 
wife  it  is  not  notice  of  property  within  the  8th  of  Queen 
Jnne^   c.  19.  but  this  objed ion  was  over- ruled  by  the  court. 

This  is  the  firft  cafe  under  the  aft  of  the  prefent  King. 

Two  obje£lions  have  been  taken  againft  the  injunflion,  and 
to  the  account  prayed  by  the  bill. 

Firft,  Againft  the  right  of  the  plaintiff,  as  not  being  fucH 
prints  as  are  within  the  meaning  of  the  a£t. 

Secondly,  If  they  are,  that  Mrs.  Blachwell  has  not  compli-* 
cd  with  the  terms  of  the  afl:  of  parliament  fo  as  to  veft  the  fole 
property  in  herfelf. 

As  to  the  firft  obje£lion.  It  is  extremely  clear  that  they  are 
prints  within  the  meaning  of  the  a<ft  of  parliament.  It  has 
been  faid  that  the  words  of  this  ftatute  muft  be  confined  ftri6t- 
ly  to  invention,  and  not  to  engraving  any  thing  copied  from 
what  is  already  in  nature;  but  this  certainly  n^ver  could  be  the 
defign  of  the  aft. 

The  words  of  the  aft  are  ;  **  Every  perfon  who  fliall  invent 
**  and  defign,  engrave,  etch,  or  work  in  metzotintsj  or  chiar4 
*^  ofcurj>y  or  from  his  own  works  or  invention,  fhall  caufe  to 
'*  be  defigned  and  engraved,  etched,  or  worked  in  metzotinto^ 
**  ox  chiaro  ofcuro^  any  hiftorical  or  other  print  or  prints,  fhall 
•*  have  the  fole  right  and  liberty  of  printing  and  reprinting  the 
*'  fame,  for  the  term  of  fourteen  years  to  commence  from 
*'  the  day  of  the  firft  publifliing  thereof,  which  fhall  be  truly 
**  engraved  with  the  name  of  the  proprietor  on  each  plate,  and 
««  printed  on  every  fuch  print  or  prints,'* 

But  I  do  not  think  the  aft  confines  it  merely  to  invention  ; 
as  for  inftance,  an  allegorical  or  fabulous  reprefentation  ;  nor 
to  hiftorical  only,  as,  fuppofe  the  defign  of  a  battle,  ^r.  but  it 
means  the  defigning  or  engraving  any  thing  that  is  already  in 
Aature. 

Therrforc 
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Therefore,   I  am  of  opitiioh^  that  if  there  ihould  be  a  print  A  printpubilAei 
publiflied  of  any  building,  or  houfe  and  gardens,  or  that  great  houf7o?  wd7n 
defign  of  Mr.  Pine^s  of  the  city  of  London^  they  will  all  come  taT  within*thu* 
properly  within  this  ad  of  parliament  j  or  elfe  it  would  be  afto^^parli^aaen*. 
narrowing  it  greatly,  and  making  it  of  little  ufe. 

If  it  had  not  been  for  the  .claufe  thrown  in  for  Mr.  P/«/s 
benefit,  anybody  might  have  copied  the  prints  of  the  hangings 
in  the  Houfe  of  Lords,  for  what  is  tapeftry  but  copies  taken 
from  drawings. 

The  defendant,  to  make  out  the  cafe  he  aims  at,  mud  fhew  me 
that  thefe  prints  of  medicinal  plants  are  in  any  other  book  or 
herbal  wbatfoever,  in  the  fame  manner  and  form  as  they  are  re* 
prefented  here,  for  they  are  rcprefented  in  all  their  feveral  gra- 
dations,  the  flower,  the  flower  cup,  the  feed  vcflTel,  and  the  feed. 

The  fecond  objedion  is,  as  to  the  diredions  of  the  aS,  that 
Mrs.  Blackwill  has  not  complied  with  the  terms  of  it  fo  as  to 
ve/l  the  fole  property  in  herfelf.  Elizabeth  Blackwell fculpftt  et 
delineavit  is  fuflicient,  and  are  the  very  words  of  the  adt  of  par« 
liament  to  (hew  the  perfon  to  be  the  proprietor. 

The  more  material  objeflion  is,  as  to  the  day  of  publication, 
for  It  is  infiftied  here  is  no  terminus  a  quo^  from  whence  the  term 
is  to  commence,  nor  the  terminus  ad  quern  when  it  (hall  expire. 

I  am  of  opinion  that  the  words  are  only  direfiory,  and  not  The  property  i« 
defcriptive  of  the  day,  and  that  they  are  only  neccflTary  to  make  'bfoJuter  Tn  the 
the  penalty  incur,  and  that  the  property  in  the  prints  vefts  ab>  engraver,  thougk 
folutcly  in  the  engraver,  defigner,   ^c.    though  the  day  of  the  «b«  day  of 
publication  is  not  annexed  to  the  foot  of  it.  S^t  mcnUon^. 

Upon  the  aft  of  8  Ann.  c.  lo.   the  claufe,  of  regijring  with  Jh^  propertyof 

^,       ^  ^.  .         ,^.  L  I  "^  J     u  books  cannot  v;:ft 

the  Itationers  company,  is  relative  to  the  penalty,  and  the  pro   wjthout  being 
perty  cannot  veft  without  fuch  entry  ;  for  the  words  are,'*  That  fiift  regiftred 
«  nothing  in  this  ad  fhall  be  conftrued  to  fubicft  any  book-  with  the  ftation- 

<#    -  1,         %  .  1       /•     r  •  c_.      1  r         r        •      -  c"  company. 

•*  lelier,  ^c.  to  the  forfeitures,  Cfr.  by  reaion  of  printing  any 

•*  book,  t5fc»  unlefs  the  title  to  the  copy  of  fuch  book  hereafter 

**  publiihed,  (hall,  before  fuch  publication,  be  entered  in  the 

**  regifter  book  of  the  company  of  ftationers." 

Here  the  claufe  which  vefts  the  property  is  diftinft. 

The  claufe  concerning  the  printing  and  reprinting,  and  pub- 
lication, relates  to  the  penalty,  and  is  diftin<5i  :  it  is  true,  in  * 
the  Hrft  adt  the  claufe  is  feparate,  but  that  will  make  no  dif- 
ference in  my  opinion. 

The 
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The  next  confideratioti  is^  what  will  be  the  confequendei 

The  plain tifF  will  be  intitled  to  a  perpetual  injundion,«  but 
not  to  aa  account  of  profits,  becaufe  it  would  be  hard  to  make 
the  defendant  account  as  he  was  ignorant  of  the  property. 

In  the  cafe  of  BalUr  v.  Walker^  it  was  ftated  by  the  bill,  and 
not  denied  by  the  anfwer,  that  the  book  was  entred  in  Station- 
ers-hall,  and  cofts  were  given  for  that  reafon. 

There  is  a  material  objection  in  this  cafe  againft  giving  cofts; 
that  the  defendant,  though  he  knew  the  plants  were  publilhed^ 
yet  did  not  know  the  exad  time^  fo  that  they  might  have  been 
publiihed  before  the  ad» 

My 
nexed 
the 

wife  ;   nowcvcr,  as  ix.  is  aouDi;rui,   x  cannut  give  c( 
cree  any  thing  more  befides  a  perpetual  injunfiion 

Cafe  91.     Watkyns  by  her  next  Friend  verfus  FerSnando  Watkjn$  her  huf* 

Jband,  December  10,  1740. 

AbiHbroaght  /i  Bill  was  brought  againft  the  hufband  to  have  a  mainte- 
fcy  t  wife  for  LX  nance  out  of  her  fortune^  upon  a  fuggeftion  of  very  cruel 
litggcftion  of       ufage  Without  any  provocation  on  her  fide. 

irueivfage  by  the  .    •    ' 

^hc**  rt  of'ihe**'*  She  was  a  widow  when  the  defendant  married  her^  and  had  a 
defe^ant,  at  aa  confiderable  fortune. 

ticufe  for  his  iU 

*w  offered  to°*      Several  depofitions  were  read  of  the  huftand's  cruel  ufage. 

I^rove  a  criminal 

convcrfation  j         The  plaintifF,  upon  her  marriage  with  the  defendant,  truft- 

**"efsi*  charVd  ^^  ^'°^  ^^  ^^^^  "^  ^  ^^"^^  ^^^^  ^^^  ^^"  ^^^^  ^^  fecure  fev^n- 
^y^the  anfwer,    tccn  hundred  pounds  for  the  wife,  in  cafe  (he  jQiould  furvive  him. 

the  court  wiU 

^epoGtions  to  be  He  llkewife  cntred  into  a  bond  for  paying  five  hundred 
M**f  pounds  to  the  plaintifPs  fiftcr,  for  prevailing  upon  the  plaintiff 

to  marry  the  defendant. 

Depofitions  were  offered  on  the  part  of  the  defendant  charg* 
ing  very  high  provocation  5  as  for  inftance^  the  plaintifPs 
drawing  in  the  defendant  to  admit  one  Ralph  Cox  into  hishoufe^ 
whom  hefbon  after  perceived  to  hold  aftrider  correfpondence 
with  the  pfk^itiff  than  he  ought  to  have  done,  and  that  upon 
his  admoniihiiif  her  in  a  very  mild  manner,  (he  flev(r  into  a  very 

great 
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great  paffion,  and  left  the  houfe ;  and  that  the  defendant  went 
to  her,  and  intreated  her  to  return,  and  offered  to  forget  twtry 
thing  that  bad  paffed  ;  and  that  the  hufband,  upon  herrefufaJ, 
broke  open  the  plaintifPs  cabinet,  and  took  out  the  feventeea 
hundred  pound  bond« 

Lord  Chancellor  faid,  the  court  will  not  fuffer  any  de- Charging  the 
politions  CO  be  read  to  prove  a  criminal  converfation  againft  a  "^^^^  has  behaved 
wife,  unJefs  it  is^exprefsly  charged  by  the  hufband's  anfwer,  l^a^nir^wTn  i„. 
and  made  part  of  his  defence  and  excufe  for  ill  ufage  of  her,  title  the  hu/band 
and  was  denied  in  the  cafe  of  Sidney  verfus  Sidney^  3  ff^ms.  269.  ^o '."^evidence 
but  it  being  charged  by  the  anfwer  in  this  cafe,  that  flie  be- minai  conmr^' 
haved  in  a  very  indecent  manner  with  one  Cox^  he  thought  it  tioD. 
fufficient  for  the  defendant  to  read  evidence  againft  the  plaintiff 
of  criminal  converfation,  for  it  is  not  neceflary  to  make  the 
charge  iii  grofs  terms,  but  fufHcicnt  as  it  is  charged  here  for  the 
court  to  know  what  is  aimed  at  by  the  anfwer. 

The  depoGtions  were  then  read  for  the  defendant,  fuggefting 
that  the  plaintiff*  held  a  private  and  unlawful  correfpondence 
with  Ralph  Caxj,  one  of  the  plaintiff's  witnelfes,  and  likewife 
to  hex  being  feen  in  bed  with  one  Daws, 

There  appears  to  me  to  be  a  fufficient  ground  for  this  court  Though  a  huf- 
to  dired  an  inquiry  what  eftate  the  defendant  has,  to  make  fa-  band  has  impofed 
tisfadion  for  im poling  upon   the  plaintiff  at  the  time  of  the  ^^j* ^|[^; ^J,,^^ 
marriage^  for  if  there  be  fraud  and  inipofition  on  the  part  of  void  at  law,  yet 
the  huftand,  this  court  will  interpofe,  and  make  the  agreement  *!l*y.^'^.^**^ 
according  to  the  intention  of  the  parties,  and  though  the  bond  agresmcntac- 
may  be  void  in  law,  yet  the  court  will  eftablifh  it  in  favour  of  cording  to  the 

the  plaintiff.  intenUonoftha 

■^  parties. 

The  great  jbje&ion  is  the  elopement  and  adultery  of  the  This  court « 
wife,  and  that  the  court  will  not  give  any  maintenance  to  a  ^^'.J^}'^'!'„!L 
Wife  who  miibehaves  in  this  manner ;  and  it  is  true,  upon  rull  where  there  is 
proof  of  fueh  behaviour,  that  they  will  not  allow  the  wife  any  ^"'i  p'oo^  of  her 
thing  for  maintenance*  Idi^eryT 

But  the  evidence  here  is  not  quite  full,  though  in  one  of  the  where  a  witneft 
depofitions  a  witnefs  indeed  goes  (6  far  as  to  fay,  that  (he  faw  j?  ^^^^^  *  "jcef- 
her  miftrefs  in  bed  with  one  Daws  between  the  firft  and  fecorid  il,'ghtr  own  be*-" 
marriage,  but  I  do  not  much  like  the  acaount  this  witnefs  gives  haviour  Hrii,  no 
of  herfelf,  that  (he  lived  as  a  fervant  to  the  plaintiff  before  ^he  ^g^^^J^^^^^g^^^'^ 
fecond  marriage,  and  notwithftanding  (he  faw  this  improper  evide*nce,°againft 
behaviour  in  her  miftrefs,  yet  (be  did  not  think  it  wrong  to  live  th^  conduct  ui 
on  with  th^  plaintiff  even  after  her  fecond  marriage;  and  where  ^^*"' 
a  witnefs  is  under  a  neceffity  of  firft  exculpating  herfelf,  no  re- 
gard ought  to  be  given  to  her  evidence. 

On  the  plaintiff's  fide  there  is  very  ftrong  and  fubftantial 
evidence  of  her  being  cruelly  and  barbaroufly  ufed. 

Vol,  II.  H  On 
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On  the  defendant's  fide  very  loofe  and  trifling  with  regard  to 
tbis  point,  for  there  is  evidence  only  of  perfons  who  noiir  attd 
then  cime  into  the  family,  which  amounts  to  nothing^  at  all^ 
for  a  hulband  and  wife  may  live  very  unhappily  together,  and 
have  notwithftanding  prudence  enough  to  keep  within  bounds 
before  ftrangers. 

I  can  do  no  more  in  this  cafe  than  Lord  Chancellor  King  did 
in  the  cafe  of  Coleman  and  Colemorey  when  he  framed  his  de« 
cree  by  way  of  analogy  to  the  writ  of  m  exeat  regno^  and  im- 
pounded the  fortune  of  the  hufband  for  the  wife's  maintenance 
till  he  (hould  think  proper  to  return. 

I  muft  declare  the  bond  to  be  an  impofition,  and  that  the 
money  ought  to  have  been  fecured  to  her  to  be  paid  out  of  her 
own  fortune,  in  cafe  {he  furvived  him  ;  I  muft  like  wife  refer  it 
to  a  Mafter  to  take  an  account  of  the  perfonal  eftate  of  the 
plaintiff  before  her  marriage  come  to  the  hands  of  the  defend- 
ant fince  the  marriage,  or  to  any  other  perfon  by  his  order  and 
for  his  ufe,  and  fo  much  of  it  as  remains  in  fpecie  of  capital 
and  principal  money  arifing  out  of  fuch  eftate  and  effe£ls,  to  be 
placed  out  in  real  or  perfonal  fecurities,  in  the  name  of  a  truftee 
to  be  approved  of  by  a  mafter,  in  truft  to  pay  the  intereft  arifing 
therefrom  in  fuch  manner  as  is  hereafter  mentioned  during  ^he 
joint  lives  of  the  plaintiff  and  the  defendant;  and  in  cafe  the 
defendant  (hall  die  in  the  life*time  of  the  plaintiff,  then  to  fe« 
cure  thefumof  1700/.  the  principal  money  in  the  bond  to  he 
paid  to  the  plaintiff  within  fix  months  after  the  defendant's 
death. 

kaTuig  left  the  And,  as  it  appears  to  the  court,  the  hufband  has  poffeffed 
kingdoin»uiterefthimfelf  of  the  gteatcft  part  of  the  wife's  fortune,  and  is  gone 
ney  dke^ed"!©"  ^"^  ®^  ^^^  kingdom  without  leaving  a  provifion  or  maintenance 
be  paid  to  the  for  her,  I  decree  that  the  intereft  arifing  from  the  truft  money 
wife,  till  he  fljaii  be  paid  to  her,  till  he  thinks  proper  to  return  and  main-^ 
retwn, andmain.  ^^^^  ^^^  *s  he  ought,  and  decree  the  defendant  to  pay  cofts. 

tain  her  as  iie 
ought* 

Cafe  92.  Walker  verfus  Walker^  December  10,  11,  174a, 

was*  whether  ^^QHN  Walker^  the  cldtft  brother  of  the  family,  being  pretty 
parol  evidence     J  ncar  his  end,  applied  to  Thomas  Walker^  the  plaintiff,  and 

^^hc''part'Sf tte  ^^  ^^^  ^^^^^  ^^°  ^^^  foHcited  him  to  do  fomcthing  for  them, 
defendant  (as  ^"d  told  them,  if  you  will  furrender  your  copyhold  eftate,  as 
there  was  no  you  have  no  children  of  your  marriage,  for  the  benefit  of  your 
wenTtet^'  brother  Ralph  ff^alker,  the  defendant,  I  will  fecure  an  annuity 
himandthe  of  ^l.  per  ann.  for  your  life,  and  an  annuity  of  2/.  101.  for 
piamtiff)  to  efta.  your  fifter :  the  plaintiff  did  agree  to  the  terms,  and  promifed 
defendant  may  he  ^°  Surrender  his  copyhold  eftate ;  upon  which  John  Walker  fur- 
adrKittedt9  read  rendered  his  copyhold  eftate  to  the  defendant,  charged  with 

parol  evidence,  t§ 

re^ut  the  equity  fet  wp  hy  thehiU. 

t.hcfe 
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Aefe  annuities;  the  defendant  refufes  to  pay  them,  unlefs  the 
plaintiff  will  furrender  his  own  copyhold  eftate  purfuant  to  his 
promife  to  John  Walker. 

The  queftlon  (as  there  is  no  written  agreement  of  this  tranf- 
tdion  between  yohn  Walker  and  the  plaintiff)  if  parol  evidence 
may  be  admitted  to  eftablifh  this  fa£l« 

Mr.  CbuUy  of  council  for  the  defendant,  infifted,  that  a  man 
who  comes  into  a  court  for  equity  ought  to  have  clean  hands, 
and  to  do  equity  by  furrendering  his  copyhold  lands  purfuant 
to  his  agreement  with  yahn  Walker :  and  upon  the  general 
dodrine  that  parol  evidence  may  be  admitted  to  rebut  an  equity, 
cited  the  following  cafes ;  The  Countefs  verfus  The  Earl  of  Gainf- 
hrtughj  a^fTJf.  252.  Eq.  Caf.  Abr.  230.  Oldham  verfus  Litcb-- 
fordy  2  Vern.  506,  Eq,  Caf.  Ahr.  231.  Gafceigne  verfus  Thwing 
and  ethers^  i  Vern.  366.  Mallahar  verfus  Mallabar^  before 
Lord  Chancellor  Talbot^  Cafes  in  his  time  78.  The  defendant 
was  heir  at  law  both  to  John  Walker  and  the  plaintiff. 

Lord  Chancellor, 

There  are  a  great  many  inftances  in  this  court  where  parol 
evidence  will  be  admitted  to  be  read  to  rebut  an  equity  fet  vp 
by  the  plaintiff,  in  the  cafe  of  refulting  trufts  ;  and  then  it  will 
come  to  this.  If  a  plaintiff  has  failed  at  law,  as  the  prefent  has 
done,  and  comes  into  this  court  for  equity,  whether  the  de- 
fendant (hall  not  be  admitted  to  read  this  parol  evidence  to  re- 
but the  equity  the  plaintiff  fets  up  by  this  bill. 

1  am  very  clear  of  opinion,  that  fuch  evidence  ought  to  be 
admitted  here,  and  would  be  a  great  injuftice  to  the  defendant 
if  it  was  not. 

It  is  not  rightly  ftated  when  it  is  faid,  the  evidence  to  be  read  "^1*5  ^«^"^J 
here  is  jn  lupport  of  an  agreement,  but  may  more  properly  be  the  impofition  of 
faid  to  be  a  defence  arifing  from  the  fraud  and  impofition  of  the  the  plain' iff,  and 
plaintiff,  and  has  nothing  in  the  world  to  do  with  the  ftatute  of  ^^^^^''^^  ^^e 
frauds  and  perjuries.  ftatme  of  frauds 

aad  pexjuiiei. 

Here  is  a  furrender  in  purfuaace  of  an  agreement,  with  an 
annuity  charged  upon  the  defendant,  the  fur  rend  ree  for  the 
plaintiff's  benefit,  and  he  refufing  to  perform  his  part,  is  not 
this  fiich  a  cafe  as  the  court  will  relieve  i 

Suppofe  a  perfon  who  advances  money,  fliould,  after  he  has'^^««.«P"^<»* 
executed  the  abfolutc  conveyance,  refufc  to  execute  the  dcfca- "^y'^efuLT^er 
fance,  will  not  this  court  relieve  againft  fuch  fraud  ?  an  abfoiute  coq. 

veyance,  to  exe- 

Thc  agreement  as  fet  forth  in  the  defendant's  anfwer  isproved  thU  court  wiU*^ 
by  three  witneffes  in  the  fulleft  manner,  and  their  being  rela-  relieve. 
ti^ftA  is  no  objection  to  their  competency.     Four  pounds  per 

H  2  ann^ 
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ann.  is  the  value  of  the  copyhold  eftate,  which  the  pUintlflT, 
according  to  his  agreement  with  John  Walker^  was  to  furrendcr 
the  inheritance  of,  fubjedt  to  his  own  and  his  wife's  life. 

The  queftion  is.  Whether  the  plaintiff  is  intitle'd  to  have  the 
aid  of  a  court  of  equity,  to  recover  the  annuity  which  he  has^ 
failed  in  at  law. 

I  am  of  opinion  that  the  plaintiff  is  not  intitled  to  have  the 
aid  of  a  court  of  equity,  and  that  it  would  be  contrary  to  the 
rules  of  jufticej  for  it  appears  to  me  plain,  that  John  Walker 
intended  to  grant  thefe  annuities  or  rent-charges  conditionally 
only. 

It  was  held  to  be  a  defedive  charge  at  law,  and  therefore  the 
plaintiffxomes  into  this  court,  fuggefting  it  to  be  an  equitable 
charge. 

The  defendant  infifts  that  he  ought  not  to  have  the  aid  of  a 

.    court  of  equity,  to  fupply  this  dpfed,  unlefs  he  will  do  equity 

in  performing  his  part  of  the  agreement,  by  which  he  drew  in 

•  John  Walker  to  furrender  his  copyhold  eftate  charged  with  the 

annuities. 

.  The  material  part  of  the  defendant's  evidence  is,  that  in 
three  days  after  John  Walker^  furrender,  the  plaintiff  declared, 
I  have  John  Walker  faft,  but  he  fliall  not  have  me  faft. 

Neither  the  faft  is  charged  by  the  defendant's  witnefles,  nor 
the  credit  of  the  witneffes  impeached  by  the  plaintiff's  evidence. 

f^M^n^b-never  ^^^  fleward  of  the  court  examined  for  the  plaintiff,  and 
heard  of  the  Concerned  in  the  tranfaflion,  fwearing,  that  at  or  before  the 
agieemcnt  at  ♦r.  time  of  the  furrender,  he  never  heard  of  the  agreement  infifted 
before  the  furren-  ^^  ^  the  defendant,  is  a  manifeft  evaficn,  and  a  negative  pree- 
pr.gnanr,  that     nant  that  he  heard  of  it  after  the  furrender. 

h'-'  heaid  of  it 

ziut.  The  plaintiff  for  thefe  reafons  is  not  intitled  to  relief  in  this 

court,  for  fupplying  the  defeft  of  a  legal  conveyance,  but  it  is 
rebutted  by  the  equity  fet  up  by  the  defendant. 

I  am  not  at  all  clear,  whether  if  the  defendant  had  brought 
Wherca  part  of  ^js  crofs  bill  to  havc  this  agreement  eftablifhed,  the  court  would 
l!^rfo?mrdTone  not  have  done  it,  upon  confidering  this  i^  the  light  of  thofe 
fide,  it  is  juft  it  cafes,  where  one  part  of  the  agreement  being  performed  by  one 
(houJo  be  carried  f^^^^  j^  jg  (j^.  common  juftice  it  be  carried  into  execution  oa 
tL°cThcr!  "*"°"  ^he  other,  and  the  defendant  would  have  had  the  benefit  of  it  as 
an  agreement. 

The  allowing  any  other  conftruftion  upon  the  ftatute  of 
frauds  and  perjuries,  would  be  to  make  it  a  guard  and  protec- 
tion to  fraud,  inftead  of  afecurity  againft  it,  as  was  the  defign 
and  intention  of  it. 

Decreed^  No  cofts  on  either  fide. 

.^      Suttm. 
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Sutton  verfus  Stone  and  others^  December  to,  1740,  a  J  the  Rolls  ^      Cafe  gj, 
before  Mr.  Juftice  TFright. 

A  Surrender  of  a  copyhold  eftate  to  the  hufband  for  life,  to  p^  copyhold  fur- 
the  wife  for  life,  and  to  the  heirs  of  the  bodiesof  the  huf-  render,  d  to  the 
band  and  wife,  remainder  in  fee  to  the  furvivor,  did  not  veft  an  *^"^Y^''  .^'^y'** 
abfolutc  eftate- tail  in  the  wife,   who  furvived,  but  only  gave  life,  r^cm^j^de*!' 
her  an  eftate-tail  after  pojjtbility  of  iJJ'ue  extinSi^  and  the  eftate-  to  the  he.- soft  he 
tail  vefts  in   the  perfon  who  is   the  heir  of  the  body  both  of  ^^;!'".f  ^"^^"** 

,      rt        J         J        -r  '  and  wife,  re-. 

nulband  and  wife.  mainder  .n  fee  to 

the  furvivor, 
pves  to  the  tvife,  ivbo  furvived,  an  eftatC'tail  ^nfy,  after  pojfibility  of  iffue  extinEl,  and  the  efiate  tailhejl* 
iu  the  bnri  of  tbt  hufband  and  %oift. 

In  the  cafes  of  furrenders  of  copyhold  cftates  the  fame  con-  The  fame  con- 
ftnidion  muft    take  place   as    in    all    other   conveyances    at  ^j^^f '^^^o''.^" 
law:  and  foheld  in  Idle  verfus  Coke^  Holies  Cafes  164.  by  the  holds,* aiin*^ 
whole  court,  that  a  limitation  of  ufes  in  a  copyhold  furrender  other hwconvcy- 
muft  be  conftrued  by  the  fame  rules,  as  if  it  were  a  limitation  *""^* 
in  anj.other  conveyance  at  common  law ;  and  that  the  intent 
of  the  party  is  not  fufficient,  as  in  a  will. 

Where  there  is  a  clear  tenancy  in  tail,  there  is  no  occafion 
for  the  remainder  man's  being  a  party  to  a  bill  of  foreclofure  ;  .      . 

but  if  there  is  an  exprefs  effate  for  life,   the  remainder  maji 
ought  to  be  a  party. 

A  mortgagee  who  is  not  in  poflefSon,   may  bring  his  bill  B?''ore  admit- 
a^ainft  a  mortgaeor  before  admittance  for  a  decree  *of  fore- ^^"'^*'' **  P^"'^^^* 

D  00..  gge  ni  <i  V  b  ■  I  n  g  a 

clofure,  and  after  he  has  obtained  fuch  a  decree,  may  bring  his  biiUfforrciohnr, 
ejeAment  for  the  poffeffion  of  the  mortgaged  premiffes,  and  after  a  de- 

■•'  ^  o   o        IT  crce,anejearrp;.t 

I  .      1  -11  •     n  for  the  polT:  fTuJii 

The  mortgagee  herd  has  brought  his  bill  agamft  a  mortgagor  of  the  pitmiffcs. 
to  compel  him  as  tenant  in  tail  to  make  a  good  title  by  luf- 
fering  a  recovery.  ^ 

I  do  not  apprehend,  faid  Mr.  Juftice  Wright^  that  this  court 
will  point  out  what  title  the  mortgagor  (hall  make,  but  will 
decree  him  to  make  fuch  title  to  the  mortgagee  as  he  is  capable 
of  doing,  and  therefore  I  direft  a  good  title  to  be  made  by  the 
defendant  to  the  plaintiff,  and  the  principal,  intereft,  and  cofts 
on  the  mortgage  to  be  paid  in  fix  months,  or  the  defendant  to 
ftand  abfolutely  foreclofed. 

Where  there  is  no  replication  to  the  anfwer,  a  defendant  is  Though  the 
intilled  only  to  cofts  according  to  the  courfe  of  the  court ;  but  plaintiff  has  not 

ni  i«rr  •!•  r  ij  '       leplied    to  the 

notwithftanding  the  plamtilr  has  not  m  tnis  cale  replied  to  tbe  d:feodant'>  an- 
anfwcr  of  the  lord  of  the  manor,  yet  defuing  an  adt  to  be  doae  fwcr,  yet  dehrmg 

him  lo  do  an  ad, 
will  intitle  the  defendant  to  h  s  coils  to  be  laxcd. 

H  3  by 


102  CASES   Argued  and  Determined 

'    by  the  lord,  videlicet^  the  admitting  him  to  the  copyhold  eftate^ 
he  muft  pay  this  defendant  cofts  to  be  taxed  by  a  mafter. 

^  -  Timtwell  Ytr{iis  Pirktns^  Deamhir  15,  1740,  at  tht  Rollsy  be- 

Cafe  94*  fore  Mr.  Juftice  fTtlUam  Fortefcue. 

All  my  freehold  HH  H  E  Will  of  John  Hitcbins. 

hndiinthetc-       J^ 

nureoftbe  w-  44  j^^^^  ^^jj  ^^^oh  my  freehold  lands  and  hop-grounds  with 

refid»^'of  my  cf-  "  the  mcfluagcs  or  tenements,  barns,  iic.  now  in  the  tenure 

tate^coDfiftingin  «<  and  occupation  of  the  widow  Leach^  and  all  other  the  reft 

ready  money,      cc  ^nd  refidue  and  remainder  of  my  eilate,  confifting  in  ready 

h!fe8,  ju'dg- '     "  money,  plate,  jewels,  leafes,  judgments,  iportgages,  ^c.  or 

snenu,  mort-    ««  jn  any  Other  thing  whatfoevcr  or  wherefoever,  I  give  unto  my 

^Kn  ^hi/'     "  ^'^^'^y  beloved  Jrabella  Hitcbins  and  her  affigns  for  ever/' 

thing  nhercfo- 

•ver  or  whatfo-       The  queftion  is,  whether  the  refidue  pafled  to  Jrabella  or  net. 

ever,  I  give  to 

^igu  fJr  e^.       There  is  no  doubt  but  the  words.  U  Jrabella  and  ber  ajfigns 
rhec9»rtwiiiiH'fir  /v/T,  Will  Carry  the  fee  to  her  without  the  word  beirs. 

Und  an  imtfiaey 

*blrjl^'tl      It  has  been  infiftcd  for  the  plaintiflF,  that  the  words  in  the 

i^/ififrfrf  114  e/W  preamble  of  the  will  ^'  as  teucbing  tbe  temporal  ejlate  witb  wbicb 

^^^^  2^i»    **  it  bath  pleafed  God  to  blefs  me^  I give^  bequeatb^  and  difpojk  of 

the  real  ^fistt,     ^^  as  follows,*'  fhew  plainly  the  tcftator's  intention  to  difpofe.of 

l)is  wnole  eftate,  and  that  the  court  will  never  intend  an  inteftacy 

of  any  part ;  and  that  the  word  e/late  will  include  lands  as  well 

as  perfonal  eftate,  and  though  coupled  with  words  applicable 

to  perfonal,  yet  will  pafs  freehold* 

Although  it  weuld  have  been  ftronger  if  the  word  real  had 
been  added,  yet  however  this  will  not  do,  unlefs  there  are 
fome  words  that  fliew  the  intention  to  p^fs  the  real  eftate,  or 
the  court  will  intend  an  inteftacy  in  favour  of  an  heir  at  law. 

The  word  efiate  itfclf  indeed  may  include  as  well  real  as  per- 
fonal ;  yet  when  the  teftator  has  exprcffed  himfelf  by  fuch  wordt 
^%  are  applicable  to  perfonal  only,  I  cannot  intend  he  meant 
tbe  real  eAate^ 

Whatfoevcr  and  wherefoever  muft  be  confined  to  the  things 
antecedent,  and  is  retrained  to  the  hop-grounds  and  leafeholds; 
for  if  he  intended  to  give  his  wife  all  his  real  eftate,  why  did 
he  mention  only  the  EJftx  eftate. 

Eftate,  where  it  is  only  coupled  with  things  that  are  perfon- 
al,. (hall  be  rcftrained  lo  pirrfonals.  Fide  fVilkinfen  and  Mer^sm 
ovfld^rryland,  Cro.  Car.  447,  449.    Sir  ff^.  Jones  Rep.  380. 

Thf 
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The  ftatc  of  this  cafe  as  it  ftands  in  RolFs' Abridgment  334; 
pi.  14.  "  That  if  a  Man  feifcd  in  fee  of  any  lands,  and  alfo 
<*  pojejfed  of  certain  leafes  of  lands,  devifes  the  leafes  to  J.  S. 
*^  and  then  devifes  to  his  executor  all  the  refidue  of  his  eftates^ 
'^  mortgages,  goods,  ^c.  his  debts  paid  and  funeral  expences 
**  difcharged  ;  this  will  pafs  a  fee  to  the  executor  by  the  word 
**  eftaU$  being  coxipled  with  the  word  goeis.  Hill  10  C,  B.  R. 
*'  between  fPtlkinfon  and  Meriam^  per  Cur,  upon  a  fpecial  ver- 
i\& ;  but  it  appears  to  have  been  otherwifc  determined  on 
fcarching  the  record  of  the  judgment. 

I  think  the  prefent  cafe  is  ftronger,  becaufe,  though  the  word 
feffijfed  is  not  mentioned,  yet  there  are  other  words  which  make 
it  ftronger ;  for  here  the  word  eftate  is  exprefsly  confined  to 
perfonals,  as  plate,  jewels,  rings,  judgments,  mortgages,  ^e^ 
which  are  all  perfonal  eftate,  and  therefore  I  think  the  refidu^ 
of  the  real  eftate  does  not  pafs. 

But  fuppoilng  it  would  admit  of  a  doubt,  yet  certainly  the 
heir  at  law  ought  to  be  preferred,  unlefs  the  intention  of  the 
teftator  to  exclude  him  appears  exceeding  plain. 

AreAiUa  Twuweirs  will.  ^  a«rifeof piatt, 

jewels,  linen, 

««  I  give  to  Mary  Timewell  all  mortgages,  ground-rents,  judg-  ,«,  coach  \tA 
••  ments,  ^c.  whatever  I  have  or  ihall  have  at  my  death,  as  horfiw,  wilibe 
««  plate,  jewels,  linen,  houfehold  goods,  coach  and  horfes  for  ~"^^^J^^'^j;f* 
*^  her  ufe,  that  no  hufl>and  fliall  meddle  with  them,  and  at  tare,  and  goid- 
•*  death  to  give  them  to  whom  (he  pleafcs.  fmitiJ8not«,M4 

o  *  bank  bilit,dlo  ao€ 

**  7/fm,  I  give  my  houfes  in  Broad-ftreet  and  HjrogmorUn  word^!' 
**  to  Mary  timewell  for  her  own  ufe,  to  give  away  at  her  death 
^^  to  whom  ihe  pleafes. 

«*  Iteni^  I  give  to  ^arah  Periim  my  freehold  eftate  in  EJex^ 
««  to  difpofe  of  to  whomfoever  ihe  pleafes,  and  my  two  houfes 
«*  at  Creydeuy  it  being  all  freehold,  for  her  own  ufe,  and  if  (he 
♦*  (hould  have  children,  for  her  to  give  to  them  as  (he  pleafes; 
*•  but  if  flie  die  leaving  none,  to  Mary  Timewell  2ind  her  cbil- 
^  drcn." 

At  the  laft  part  of  the  will  (he  fays,  «  I  think  I  have  given 
•*  them  as  equally  as  I  can,  and  hope  my  two  daughters  will 
^  live  in  great  harmony  and  fricndfhip  together." 

One  part  of  the  will  relates  to  Sarah  Perkins  :  as  to  the  lands 
in  £px  and  the  houfes  in  Croydon^  it  does  not  appear  to  me  fo 
clear  what  eftate  Sarah  Perkins  has  j  but  whether  (he  has  an  eftate 
for  life  v»^ith  a  remainder  to  her  children,  or  whether  flie  has 
an  cftate-tail  with  a  power  of  difpofing  as  (he  pleafes,  is  not 
Ilc€e(r4ry  for  me  to  declare  now,  as  (he  has  no  childrc^i. 

^  |i4  There 
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There  is  no  doubt  but  Maiy  Timewell  is  intitled  to  the  fee  In 
tbofe  eftates  which  are  not  exprefsly  devifed  to  Sarah. 

I  am  of  opinion  the  goldfmiths  notes  and  bank  bills  did  not 
pafs  by  the  will  to  Mary  Timewelhy  for  though  there  is  no  doubt 
but  the  general  words,  whatever  I  have  or  Jhall  bd.ye  at  my  death 
have  pafled  them,  yet  the  particular  words  which  follow,  as 
plate,  jewels,  £srV.  confine  and  reftrain  them  to  things  of  the  fame 
nature,  and  fo  laid  down  in  the  cafe  of  Trafford  and  Berrige^^ 
and  therefore  as  they  do  not  pafs  they  muft  go  equally  between 
the  two  fifters. 

It  has  been  faid,  that  as  the  teftatrix  has  exprefsly  devifed 
the  ground-rents  to  Mary  Timewell,  the  defendant  Sarah  Perkins 
is  bound  by  it,  becaufe  fhe  berfelf  takes  by  another  (jart  of 
the  will,  and  for  that  reafon  flie  cannot  except  to  particular 
devifes^  but  muft  take  the  will  in  the  whole. 

But  this  argument  will  not  hold  here,  for  It  is  not  a  par- 
ticular ground-rent  that  is  devifed,  and  as  the  teftatrix  might 
have  other  ground-rents  of  her  own  to  fatisfy  this  part  of  the 
will,  I  (hall  intend  it  fo  ;  and  bcfideS  it  is  impoflible  ihe 
could  give  away  to  Mary  from  Sarah  vrfiat  was  Sarah's  inherit- 
ance from  her  father. 

Cafe  95.      Ridout  verfus  the  Earl  of  Plymouth  and  others  in  the  paper  of  ex- 
ceptions, December  16,  1740. 

Si^d'7  *^fonal    nn  ^  ^  queftion  was,  whether  jewels,  rings,  pwftures,  drct 


T 


•ftateis  not  fuf-  A  fi^g  plate  and  other  trinkets  given  to  Mrs,  Lewis  prior 
ficient  to  pay  his  to  her  marriage,  belong  to  her  as  her  feparate  eftate,  and  the 
dcbt8,awifccan-  hufband  is  to  be  confidered  only  as  a  truftee  for  them  :  and  as 

not  let  up  any     *  '  -.l*  •  /•  1  /  .  ,  1. 

claim  to  jewels,  '°  things  given  after  the  marriage,  videlicet^  mourning  rings, 

riagj,  piaures,  family  pidures,  ^c .  whether  they  (hall   not  be  retained  by 

o^wTi^^^^^^^^  *^'«-  ^^'^  as  too  rifling  to  be  called  the  perfonal  eftate  of  the 

given  htir  before  bufband. 
fasrria^. 

LoRp  Chancellor, 

It  is  a  vtry  unfortunate  and  a  very  hard  cafe,  that  Mrs* 
Lewis  fhould  be  ftripped  of  thefe  things. 


•  A  man  devifed  to  his  niece  a'l  his  goods,  chattels,  houfh old- fluff,  furniture,  and 
other  things  which  then  were,  rr  ihould  be  in  bis  houfe  at  the  time  of  his  death, 
Wd  feme  time  after  cicd,  leaving  abour  265  /.  in  ready  money  in  the  houfc  ;  and  it  was 
decreed  that  this  rga^ymney  did  not  pafs,  for  by  the  words  otber  tbings  ihall  be  intend- 
ed things  of  like  nature  and  fpeciea  with  thofc  before  mentioned.  Micb,  1729.  b«- 
V^^^u  Trafford  and  Berriiu 

She 
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She  claims  them  in  two  lights,  ift,  as  paraphernalia,  and  Where  there  it 
in  that  refpea  (he  certainly  is  not  intjtled,  where  the  aflets  of  "^^''"fj";;^^* 
the  hufband  are  not  fufficient  to  pay  his  debts,  nor  is  there  any  m^nt  of  (>cbi8,  « 
truft  upon  the  real  eftate  for  payment  of  debts,  fo  that  fhe  can-  wjdow  cannot 
not  ftand  in  the  place  of  creditors,  and  be  allowed  for  her  para-  [^uvt^J^tl  bl 
phernalia  out  of  the  real  eftate  ;  and  there  is  no  cafe  which  has  fatsficd  her  pa- 
carried   it  fo  far  as  to  let  the  widow  come  upon  the  real  eftate  "r^^crnalia. 
at  all  events  to  be  fatisfied  her  paraphernalia. 

The  two  things  relied  upon  are,  that  the  hufband  (hall  be 
confidered  as  a  truftee  for  the  things  given  to  the  wife  previ- 
ous to  the  marriage ;  but  it  will  be  impoilible  to  maintain  this, 
becaufe  though  (he  had  an  abfolute  property  in  the  jeweh,  iffc. 
by  virtue  of  the  gift  before  marriage,  yet,  immediately  upon  the 
marriage,  the  law  gives  them  the  hufband,  and  where  his 
perfonal  eflate  is  not  fufficient  to  pay  his  debts,  a  wife  cannot 
fet  up  any  claim,  nor  can  I  poffibly  coniider  him  in  the  light  of 
a  truftee  for  fuch  jewels,  ^c.  as  were  given  previous  to  the 
marriage,  as  it  would  be  a  manifeft  prejudice  and  fraud  upon 
the  creditors. 

There  is  no  pretence  for  confidering  the  things  given  after 
the  marriage  as  the  property  of  the  widoW)  but  (he  (hall  be 
allowed  to  be  a  purchafer  of  them,  at  the  value  fet  upon  them  ^ 

by  the  mafter,  none  of  the  parties  oppoftng  it. 

Thi  Attorney  General^  upon  the  confidcration  of  the  greatncfs 
of  the  debts,  fubmitted  it  to  the  court,  that  the  real  eftate 
ihould  be  fold,  and  the  money  ariiing  from  the  fale  applied  in 
a  courfe  of  adminiftration. 

The  words  of  Mr.  Lewises  will  are,  **  that  the  truftees 
**  (hoold  by  perception  of  rents  and  profits,  or  by  leafing  or 
**  mortgaging  the  fame,  raife  and  levy  the  faid  fums  and  le- 
•^  gacies  made  payable  out  of  the  faid  lands-  amounting  to 
**  3CO00/.  and  fhould  pay  the  fame  in  fuch  manner  as  is 
•*  therein  before  mentioned/' 

Lord  Chancellor, 

Where  a  man  creates  a  truft  for  payment  of  debts,  and  de-  Debts  and  lega- 
clares  the  truft  of  that  term  to  be,   by  perception  of  rents  and  *='"^  ^'«  ^y »  ^ai 
profits,  or  by   leafing,  or  by   mortgaging,  to  raife  fufficient  riiLdty^rcep. 
money  for  the  payment  of  his  debts,  it  reftrains  it  merely  to  a  rio'.  of  rents  and 
payment  out   of  rents  and  profits;  if  it  had  been  a  truft  ^/fJ^^^J^'*  °^'^y 
the  rents  and  profits,  the  term  might  have  been  fold  for  the  fatis-  gaging  of  the' 
faAion  of  creditors.  *  i^n<J  >  this  re- 

0 rains  it  merely 

Befides,  if  the  court  would  confcnt  to  decree  a  fale  of  the  of  rents,  and  the 
term,  people  are  not  fond  of  buying  a  term  though  for  200  court  cannot  de- 
ycarsj  and  then  it  would  not  anfwer  the  end  propofed,  he-"*^*^*^^ 

caufe 
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ctufe  it  would  not  raife  a  fufficient  fund  for  the  payment  of 
all  the  debts. 

Where  there  are  other  limiting  words  following  rents  and 
profits  in  a  truft  for  payment  of  debts,  I  do  not  remember  any 
cafe  which  will  authorize  me  to  direA  a  fale. 

Lord  BarifoUu  In  refpeA  of  feveral  diffioulties  appearing  in  this  cafe,  as 
SX^Jd^to  ^^'^  relating  to  the  intereft  of  the  Earl  of  Plimoutb  as  of  the 
appty  for  a  pri-  Creditors  and  legatees  of  the  teftator  Thomas  Lewis  y  Lmrd  Chan* 
▼ate  aa  of  par-  ^^^^^  recommended  it  to  the  parties  in  the  mean  time  to  make 
a^Weonbc"*"  *  proper  application  for  a  private  aft  of  parliament  in  order  to 
taftator't  reai  obtain  a  fale  of  the  teftator's  real  and  leafehold  eftates,  or  fo 
•#*««»•  much  thereof  as  (hall  be  fufficient  for  the  fatisfaSion  of  the 

feveral  charges  thereupon. 


Cafe 


96.     Adam  verfus  GaU^  io  the  paper  of  exc^tions^  Deambsr  16^ 

1740. 


A  dfcbtor  learn      /i    Perfon  who  was  executor  under  a  will  was  likewife  a 
^dfm^hU**  jfV  creditor  by  note  payablej)n  demand  ;  the  qucftion  was. 


ematorTtSiiV*  Whether  as  he  could  not  poffibly  make  a  demand  of  intereft 
court  will  not  upon  himfelf,  he  fhtU  not  by  the  ecjuity  of  this  court  be  In- 
t^t'^S^  titled  to  be  allowed  intereft. 

may  turn  money 

to  hUownai-         For  the  plaintiff,  who  was  a  legatee  under  the  will,  a  cafe 

r.*cI«^'J^n*t    was  cited  of  Hacknott  and  mbber  in  1728,  before  Lord  Chief 

the  ^eiUuir*s       J ufticc  Eyrts^  where  an  a^ion  was  brought  upon  two  promii- 

*^^«  fory  notes  payable  on  demand,  and  judgment  by  default,  and 

a  writ  of  inquiry  of  damages  was  awarded,  and  intereft  given 

by  the  jury  from  the  date  of  the  notes  ;  the  judgment  upon  the 

writ  of  inquiry  was  fet  afide  for  this  reafon,  as  intereft  is  not 

due  upon  promiflbry  notes,  unlefs  there  is  an  adual  demand  of 

intereft ;  and  faid  by  the  court,  that  it  Was  the  conftant  rul^ 

In  cafes  of  this  nature,  at  mjiprius. 

Lord  Chancellor, 

I  do  admit  it  to  be  a  cafe  in  which  the  defendant  could 
not  recover  intereft  at  law,  becaufe  in  the  life-time  of  the  tefta- 
tor  he  made  no  demand  of  intereft,  and  fince  the  death  of  the 
teftator  he  is  incapable  of  doing  it,  by  being  left  executor. 

As  an  executor  may  make  ufe  of  money  which  is  perpetually 
coming  in  by  aifets  of  the  teftator,  and  turn  it  to  his  own  ad- 
vantage ;  and  as  it  is  not  improper  for  an  executor  to  it  upon 
his  own  account,  where  he  is  a  refponfible  man,  and  ready  to 
anfwer  legacies  and  debts  when  called  upon ;  therefore  t  d^ 
not  thiak  it  right  to  allow  intereft  for  the  note. 

I  ,  Hiegins 


in  tht  Time  of  Lord  Chancellor  Hauwicki^  toy 

fSggins  0id  ethirs  vcrfus  thi  Terk  BtdMngs  Cmpmvf^  Diom*  Ctfe  97, 
hr  20,  1740* 

THE  Yirl  Buildings  compaQy  fet  up  a  deed  of  truft  of  the  TliSt  cowt  mSf^ 
eftate  in  queftion,  which  at  the  hearing  of  the  caufe  was  j^^^ljJlis 
dejclared  to  be  a  fraudulent  conveyance  gjpinft  the  plaintiffs,  o«t  of  the  way. 
who  are  judgment  creditors ;  the  fubftance  of  the  petition  now  batwiUiiacdo. 
on  behalf  of  the  creditors,  is,  that  as  the  court  have  declared  ^I^jSmSSoS 
this  deed  to  be  void,  they  are  intitled  to  an  account  of  profits  sal  debtor  and 
from  the  Tork  buitding%  Company  of  this  eftate,  who  have  ^^^"  !!?*' ®^  *?!IL 
ceived  them  pendintetiUy  and  that  the  company  may  account  ^^^^^  j^ 
for  fucb  pernancy  of  profits  from  the  time  of  filing  the  bill.       faveur  of  judg* 

inest  credtcorty 
-.  ^  horn  tke  fiiioc 

Lord  Chancellor,  ofthebiu.  %i\. 

CaC  abr.  3.  pU 

If  it  had  not  been  for  the  conveyance  which  has  been  made  by  X4* 
t)ie  members  of  the  company  for  their  own  benefit,  the- plain tisf 
might  have  had  the  remedy  of  an  Eligit  at  law,  but  that  would  , 
have  intitled  htm  only  to  a  moiety }  but  there  being  more 
judgment  creditors  than  one,  gives  the  court  a  handle  to  de« 
cree  an  account  of  the  profits  of  the  eftate  from  the  time  of  the 
decree. 

The  moft  ufual  cafe  in  this  court  is  a  judgment  creditor's 
coming  here  againft  an  heir  at  law  for  an  account  of  rents  and 
profits  received  by  him,  being  confidered  as  aiTets  of  the  an- 
ceftor ;  for  if  he  brought  an  adion  of  debt,  he  would  have 
judgment  for  the  full  value  of  the  eftate,  and  therefore  the 
courts  of  equity  make  their  decrees  conformable  to  the  judg- 
ipents  at  Iaw» 

In  the  cafe  of  a  mortgagee,  where  a  mortgagor  is  left  in  pof-  A  mortgaftt 
feffion,  upon  a  bill  brought  by  the  mortgagee  for  an  account  5^°"^  f^^j^*ac. 
ir\  this  court,  he  never  can  have  a  decree  for  an  account  of  count  ofrents  for 
rents  and  profits  from  the  mortgagor,  for  any  of  the  years  f^ygi^*,''*;*!^^ 
btpk  during  the  poffeiEon  of  the  mortgagor.  poffeffioo  of  the 

mortsaft^r. 

Suppofe  there  is  a  truft-eftate  which  does  not  amount  to  a 
fraudulent  conveyance  by  the  party,  the  ftatute  of  frauds  and 
perjuries  will  help  to  make  the  eftate  liable  to  an  execut>on 
notwithftanding. 

I  do  not  know  in  the  cafe  of  fraudulcht  conveyances,  that 
this  court  have  ever  done  any  thing  more  than  remove  fucb 
fraudulent  conveyances  out  of  the  way,  nor  are  there  any 
cafes  that  I  can  find  of  decreeing  profits  back,  againft  the  ori- 
ginal debtor  'and  owner  of  the  eftate,  received  pendente  lite  in 
this  court,  in  favour  of  judgonent  creditors  from  the  filing  of 
the  bill,  nor  any  inftance  of  a  decree  for  a  fale  j  but  equity 
follows  the  law,  and  leaves  them  to  their  remedy  by  elegit^ 
without  interfering  one  way  or  the  other. 

Humphrfi 


lo8  CASES  Argued  and  Determinec( 


Cafe  o8.  Humpbrys  verfus  Moore ^  December  13,  1 740. 

TboQgb  execo-  -pER  curiam :  Executors  and  adminiftrators  who  are  brought 
J^'roft8?°yet  before  the  court  for  an  account  of  aflets  though  they  are 

they  ihail  not  l»e  not  to  pay  cofts,  yct  they  fliall  not  be  allowed  any,  becaufe 
ailow»4^tny,^be.  ^j^^^  ^^^  fuppofed  to  rcimburfe  them felves  any  charges  or  ex- 
fu^edtoreim-  pences  they  may  have  been  at,  in  the  account  of  a  teftator's  or 
burfethcmfdires  inteftatc*s  cftate.  which  is  always  kept  by  executors  or  admi-* 
ffi.lSl'lcrniftrators. 

^  coant  kept  by 
*  f  hem. 

Cafe  99*       Lloyd  verfus  Williams^  came  on  upon  exceptions,  January  1 3, 

1740. 

legJwatMa  IL /T'R.  Jn Well  by  his  will  ia  1699  creates  a  truft  term  of 
truft  term  of  ii  J^VX  twenty-one  years  for  the  payment  of  debts  and  legacies, 
plyme'^t  of^dcbts^"^  declarts  by  his  will  that  he  would  have  his  debts  and  lega- 
and  legacies,  to    cies  paid  within  five  years  after  his  death. 

be  paid  within 

five  years  after  his  death,  and  by  a  codicil  devlfes  the  fame  eftates  to  truf^ees  and  their  heirs  to  pay  the 
vife  during  her  life  300/.  per  ann,  and  with  the  furplus  profits  his  debts  and  legacies.  The  teftator*e 
widow  did  not  die  tiU.1736;  theqaeftioo  was*  Whether  a  legatee  for  20/.  and  a  ftmple  contradl  creditor 
for  76/.  91.  are  intitted  to  inteteft  upon  the  legacy^  and  debt,  and  from  what  time.  Lord  Hardwicke 
held  that  inter  eft  on  the  legacy  begun  at  the  expiration  of  the  five  yearly  and  allowed  intereft  on  the  dsht  only 
frsm  the  time  it  wai  ajcertained  by  the  mafttrt  report ^  anfl  confomed  in  1 7 17«     Barnard.  Chanc.  ^24. 

And  in  a  fubfequent  claufe,  he  declares  that  the  truftees  of 
thefe  eftates  upon  the  term  of  twenty-one  years  fball  have  a 
power  to  Icafe  or  mortgage  them  if  the  heirs  refufe  to  pay  his 
debts,  legacies  and  funeral  expences,  till  the  debts,  i^c.  are 
paid. 

By  his  codicil  he  devifes  the  fame  eftates  to  truftees  and  their 
heirs,  and  direfts  them  during  the  life  of  his  wife  to  receive 
the  rents  of  his  eftate,  and  thereout  to  pay  to  the  wife  300/.  per 
annum^  and  with  the  furplus  profits  to  pay  his  debts,  legacies 
and  funeral  expences  with  all  the  fpeed  that  can  be. 

The  teftator's  widow  did  not  die  till  1736. 

The  queftion  upon  exceptions  to  the  mafter's  report  was. 
Whether  a  legatee  for  20/.  and  a  fimple  contraft  creditor  like- 
wife  for  76/.  9  J.  who  lent  part  of  it  to  the  teftator,  and  paid 
the  reft  by  the  teftator's  direflion  in  difcharge  of  a  bill  of  funeral 
expences,  is  intitled  to  intereft  upon  his  legacy  and  debt,  and 
from  what  time,  whether  from  the  five  years  after  teftator's 
death,  or  from  17 17,  the  time  when  the  matter's  report  of  the 
fums  due  for  the  legacy  and  debt  was  confirmed. 

\  '  It 


in  the  Timt-  of  Lord  Chancellor  Hardwicks.  109 

It  was  infixed  by  the  counfel  for  the  truftees  that  this  was  a 
dry  reverfion,  and  that  there  was  no  fund,  if  the  eftates  had  been 
fold,  to  pay  debts  legacies  and  funeral  expences,  till  the  death 
of  the  widow  in  1736. 

Lord  Chancellor,     , 

This  queftion  arifes  on  the  will  and  codicil  of  Mr.  Jnwell. 

In  favour  of  creditors  the  court  would  have  conftrued  the 
fobfequent  claufe  to  the  creation  of  the  truft  term  of  21  years, 
which  begins  with  (''as  touching  and  concerning  the  aforefaid 
"  lands  and  premises  dcvifed  in  truft,  in  cafe  my  heir  (hall  re- 
"  fufc  to  pay  debts,  C?^.")  as  a  charge  upon  the  inheritance 
for  payment  of  debts,  legacies,  and  funeral  expences  \  if  it 
flood  as  it  does  upon  the  will  only. 

But  then  comes  the  codicil,  which  makes  a  very  great  al- 
teration J  for  here  the  teftator  has  charged  thofe  very  eftates 
with  annuities  to  the  wife  and  other  perfons,  and  afterwards 
follows  the  claufe  relating  to  furplus  profits,  and  when  the 
debts  are  fatisfied  out  of  thofe  profits,  then  the  refidue  to  be 
paid  to  fuch  perfon  as  (hall  be  intitled  to  the  inheritance.  «  ^ 

TTiis  cannot,  as  has  been  contended,  be  confined  to  the 
furplus  rents  and  profits  during  the  life  of  the  wife  only,  but 
muft  likewife  run  on  againft  the  owners  of  the  inheritance  : 
and  the  court  already  by  a  former  decree  have  determined  thefe 
points,  for  it  direds  the  annuities  to  be  paid  firft,  and  the  ef- 
tates to  be.  fold  for  payment  of  debts. 

The  prefent  queftion  as  to  the  legacy  and  debt  carrying  in- 
tereft,  and  from  what  time,  will  fall  under  different  confrdera- 
tions. 

I  do  not  know,  though  it  may  found  oddly  in  a  court  of 
equity,  whether  the  queftion  applied  to  the  legacy  docs  not 
come  out  to  be  the  clearcft  cafe  :  for  as  it  is  a  general  legacy, 
if  there  had  been  no  time  limited  for  the  payment,  it  would 
have  been  due  within  one  year  after  the  death  of  the  teftator 
with  intereft,  to  be  computed  from  the  expiration  of  the  year; 
and  if  the  perfonal  eftate  be  not  fufficient,  the  reverfionary 
cftate  is  charged  with  it. 

Indeed,  if  a  legacy  is  given  out  of  a  real  eftate,  and  exprcfslf 
charged  upon  it,  there  might  have  been  a  confiderable  queftion, 
whether  it  ftiould  have  been  paid  till  the  real  eftate  fell  in. 

The  next  queftion  with  regard  to  the  legacy,  is,  from  what 
time  the  intereft  ihall  be  computed. 

Ale- 


tpi  CASES  AirgUed  and  Dettritiinecf 

^lifKyia  itt  A  legieydoes  in  it's  nature  carry  intereft,  and  I  know  of  nd 
tou»X^^there  ^iftio^i^**  between  a  reverfionary  eftate  and  any  other,  and  the 
itjio  diftiaaion  tioie  of  payment  of  intereft  in  this  cafe  ought  to  begin  at 
*etw«n»  rarer-  ^jj^  expiration  of  the  live  years,  according  to  the  diredlions  of 
S^""!*  the  will. 

Ld.  Hardwiekt  The  remaining  queftion  will  be  with  regard  to  the  debts  car* 
fcf  "*^f  no*«-  '^y*"S  intereft,  and  from  what  time  it  (hall  be  computed. 

netal  rule  thtt  Ai««rf»i  a.  -'«.• 

on  a  tnift  created  A  debt  by  limpie  contraft  does  not  carry  intereft  in  it's  na* 
S^drt^ts^m^k  ture,  nor  will  this  court  direft  it  to  be  paid,  but  then  it  is 
cootraaonn  infifted  that  in  all  cafes  where  there  is  a  truft  created  for  pay- 
ihaU  cany  inter-  ment  of  debts  in  general,  that  fimple  contrad  ones  (hall  carry 
^-  intereft^  now  I  muft  own  that  I  do  not  apprehend  there  is 

fuch  a  general  rule ;  for  I  can  upon  my  memory  fay  that  it  is 
a  frequent  dire&ion  in  this  court  for  the  Mafter  to  take  an  ac- 
count of  debts,  and  of  fuch  particularly  as  in  their  nature  carry 
intereft. 

Simple  contraa  The  cafe  of  Car  V.  tbi  countifs  df  Burlington^  i  WilUams  228* 
Jh!?dTtht*\^ice  ^*^  *  ^^"*  created  in  the  life-time  of  ^iVAtfrrfEarl  of  Burling^ 
ofbondcreditort,  tdn^  empowering  truftees  by  leafing  of  his  lands  in  England  and 
and  be'aUowed   Ireland  to  pay  all  his  debts  which  £ould  be  owing  at  his  deatl^- 

out  of  the  real 

wh!u  hu  been        When  a  trufl  is  created  for  paymentt>f  all  debts  whatfoevef , 

exhanftedoiitof  and  bond  creditors  (hall  exhauft  the  perfonal  eftate,  the  court 

the  perfonal.      ^jjj  ^\^^(^  ^jjat  fimple  contrafl  creditors  (hall  ftand  in  the  place 

of  the  bond  creditors,  and  be  allowed  equal  to  what  has  been 

cxhaufted  out  of  the  perfonal,  from  the  real  eftate. 

Therefore  I  apprehend  the  reporter  has  been  deceived  ;  and 
this  cafe  is  not  rightly  taken  ;  for  it  fays,  *•  if  the  perfonal  e(^ 
*'  tate  is  not  fuilicient  to  fatisfy  bond  creditors,  they  may  ftill 
*'  come  in  to  be  paid  the  remainder  of  their  debts  in  propor- 
*'  tion  with  the  fimple  contradl  creditors.'* 

In  the  cafe  of  Maxwell  v.  Wettenballj  2  If^tlUams  26  and  47. 
it  is  laid  down  generally,  **  that  if  a  legacy  is  charged  upon 
^*  lands  which  yields  rents  and  profits,  and  there  is  no  time  of 
**  payment  mentioned  in  the  will,  the  legacy  (hall  carry  inter-^ 
*'  eft  from  the  teftator*s  death,  becaufe  the  land  yields  profit 
*^  from  that  time/' 

And  the  cafe  fays  further,  *^  that  if  a  legacy  be  charged  upon 
**  a  dry  reverfion,  here  it  (hall  carry  intereft  only  from  a  year 
<*  after  the  death  of  the  teftator,  a  year  being  a  convenient  time 
^  for  a  fale.*' 

But  this  does  not  determine  that  a  dry  reverfion  will  be  liable 
to  fimple  contraS  debts  and  intereft  upon  them* 

Suppofis 


ill  tke  Time  of  Lord  Chancellor  Hardwickk.  g ii; 

Suppofe  a  fimple  contra^  debt  (hould  be  unliquidated^  has 
It  eVcr  been  determined  that  a  debt  of  this  nature  when  afcer- 
tuned,  (hall  have  relation  back  to  the  time  of  the  tefiator's 
death,  and  carry  intereft  from  thence  i 

Then  it  comes  to  this  qucftion.  Whether  there  were  fuch 
eftates  as  yielded  annual  profits,  over  and  above  the  payment 
of  annuities,  which  have  been  decreed  to  be  prior  charges  and 
to  take  place  of  the  debts. 

And  it  appears  to  me  by  the  Matter's  report  that  there  was 
Hot  a  farthing  left  after  the  feveral  charges  were  fatisfied,  dur- 
ing the  life  of  the  widow,  who  did  not  die  till  1736. 

It  would  be  going  too  far  to  fay  that  where  a  man  creates  a  where  tbehiMl 
truft  for  payment  of  debts,  that  all  debts  ftiall  carry  intereft  ^^•"•'y^ 
the*  the  land  does  not  yield  annual  profits;  on  the  other  hand  arrdebts^iu  oo^ 
it  would  be  extremely  hard,  that  legatees,  who  are  meer  volun-  ^*^^  intereftont 
teers,  AaJl  have  intcrefl  out  of  a  revcrfion  itfelf,  and  that  a  pL^^^J^^ 
fimple  contrad  creditor  fhall  have  no  intereft  at  all. 

Lord  Chancellor  Nottingham  decreed,  that  where  a  man  de- 
irifes  lands  for  payment  of  debts  and  legacies,  that  they  (hall  be 
paid  faripaffu.  Lord  North  reverfed  that  decree,  and  Lord 
Chancellor  Jeffiries  in  Gojling  v.  Dorney  made  the  fame  decree 
with  Lord  Nottingham,      l  Fern,  482. 

Bat  this  do£lrine  has  been  exploded  fince,  for,  as  my  Lord 
Nttiingbam  faid  in  another  cafe,  it  would  be  making  a  man  fin 
in  his  grave  ;  and  ic  is  now  the  conftant  determination  that 
creditors  fhall  be  preferred  before  legatees,  where  there  is  not 
fofficient  for  both. 

As  the  debt  in  the  prefcnt  cafe  was  not  liquidated  and  afceiK 
tained  till  the  Mafter's  report,  which  was  confirmed  by  the 
court  in  ijiji  I  fhall  allow  intereft  upon  it  only  from  this  time. 


iurhnugb  vcrCus  Burton^  January  14,   1740,  came  on  upon    Cafe  100. 
Exceptions. 

COSTS  in  equity  arc  intirely  in  the  difcretion  of  the  ai  it  may  aces- 
court ;  but  where  they  think  it  would  accelerate  a  decree, !«»««  •  decree, 
the  court  chufes  to  poftpone  the  confideration  of  the  cofts  till  po^theS*! 
thecaufc  comes  back  from  the  Mafter,  though  there  might  be  fidentkinofcoftf 
grounds  enough  for  decreeing  cofts  even  at  t^e  hearing  of  the  f*"^?"^*^^^ 

«*«fe.  Mmfter. 

What  Barmu^  Cku^ 
•5> 


\ 


Hi  CASES  Argued  and  Determined 

What  I  ground  my  di^e<^ion  upon  in  the  p^cferit  cafe,  1$, 
the  defendant's  giving  the  plaintiff  further  trouble  af'ter  tl)e  pro- 
nouncing of  the  decree,  by  intangling  and  perplesting  affkir^as 
much  as  po/Tible  fince  in  bringing  a  vexatious  bill; 

A  plaintiff  may  The  proper  conftruftion  upon  fuch  claufes  in  a  decree  (that 
apply  for  cofts,    jf  ^jjg  defendant  fhall  give  unneceflary  trouble  in  carryins:  it 

where  a  defend-    .    ^  ••       \  •       ^u   ^T^u        t    •    ^•ir    •  i  v  •  ^^  • 

ant  gives  unnc   "^to  execution}  IS,  that  the  piaintitr  may  apply  to  the  court  for 

ceflary  trouble  in  cofts  ;  every  body  knows  that  the  cofts  which  are  given  iy  a 

^7e»Kutfo"'*^  court  on  the'  difmiffion  of  a  bill,  are  not  an  adequate  compen- 

fation  for  the  expences  a  party  is  put  to  in  fuch  a  veJtatipus  fuit» 

Cafe  1 01.    Champernoon  verfus  the  Borough  of  Totnefs^  January  15,  1740, 

came  oii  uj)on  Exceptions. 

Wberc  there  is  X  T  is  true,  faid  Lord  Hardwicke^  in  general  that  a  perfdft 
W^'nd"arie8*o7  A  Cannot  compe^another  to  fet  forth  by  what  title,  and  un^- 
txnttyof  pciTef-  der  whom  he  derives  his  eftates,  merely  becaufe  his  lands  lie 
^'^*^!'«o'J«nt|^ext  to  the  plaintiff's;  but  where  there. is  adifputeas  to  boun** 
JlwhTi^"  daries,  or  unity  of  poiTeffion,  there  a  defendant. muft  fet  forth 
intitied.  in  his  anfwer  how  he  is  intitled,  efpccially  when  the  defendant 

has  not  thought  proper  to  demur  to  this  part  of  the  bill. 

Cafe  102,  Roberts  vtxfus  Kuffin^  January  i^^  1740. 

A  party  who  is  ^TX  THERE  this  court,  (M  Lord  Chancellor^  by  a  decree 

furchal^and  VV     givc  diredions  to  a  Mafter  to  examine  accounts,  and 

felfity,  isnot  the  parties  are  at  liberty  to  furcharge  and  falfify,  you  are  not 

merely  confined  merely  confined  to  errors  in  fadi,  but  you  may  take  advantagel 

to  errors  in  fact,   i«i        -r       r  •     i  '  ^ 

but  may  take     liltewile  of  errors  in  law. 

advantage  of 

S^W.  Chine.      ^^^^  Roberts^  in  1 7 1 1 ,  made  his  will  to  the  following  effeft. 

•59. 

I  give  to  my  fon  Thomas  Roberts  200/.  fecured  by  a  mort- 
gage on  the  eftate  of  Mr.  Marriott  and  all  the  meffuages,  lands 
and  tenements  for  fecuring  the  fame. 

LoRp  Chancellor, 

Aaeviftofioo/,      Th?s  intitles  the  devifee  to  the  principal  only  of  the  mort-* 
wifct'the^prS*    g^g^>  ^^^  "^^  ^^  ^^^  intereft  from  the  time  of  the  execution  of 
I  cifaloniy.         the  will,  nor  from  the  death  of  the  teftator,  or  any  other  time 
whatever, 

A  (iftof  300/.  If  a  nian  gives  three  hundred  pounds  due  upon  a  bond  by  his 
jB^cu^he^*  will,  this  does  not  carry  the  intereft  incurred  in  thie  life-timt  of' 
Ctereft  incurred  the  teftator,  becaufe  it  is  quite  doubtful  what  it  might  amount 

i^the  teft^or*i  unto,  from  the  uncertainty  of  the  time  the  teftator  might  live 

Wf-tMWb  ^^^^  daaking  his  will. 

a  Where 
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Where  there  is  a  devife  in  exprefs  words,  the  conflruftlon  in  A  deyifein  ex- 
this  court  is,  that  fubfequent  general  words  fliall  not  extend  it  ^0*^^  exTendei  b/ 
further  than  the  natural  meaning  of  the  preceding  ones  will  do.  fubfequent  gsn^* 

ral  Ones. 

jf.  by  his  will  devifes  to  his  dai^ghter  all  goods  and  things  of  Money  wilt  not 
every  kind  and  fort  whatever  whilh  ftiall  be  found  in  her  clo-  P«^»  by  «  devife 
fct  at  the  time  of  his  death  :  the  queftion  whether  45/.  o/.  7^/.  things  rflmy* 
ia  money  found  in  it  at  his  death  will  pafs  to  the  daughter  by  kind,  where  the 
tbatdcTife.  devifcc  ha.  . 

money  levacy  pit 
the  oucfet  ot  Vfn^ 

Lord  Chancellor^  wOi. 

If  this  will  had  been  conftrued  ftriiSHy  in  law  or  equity,  1  ' 
am  of  opinion  it  M^ould  not  have  carried  the  45  /.  and  yi.  to  the 
daughter,  for  in  the  outfet  of  his  will  he  gives  her  a  money  le- 
gacy, which  muft  be  prefumed  to  be  the  whole  he  intended -his 
daughter  by  way  of  money  legacy :  befides  in  the  claufe  which  is 
in  difpute,  goods  are  firft  named,  therefore  the  fubfequent  word 
things  muft  be  confined  to  houfehold  goods  and  what  is  of  the 
fame  fpectes,  for  it  would  be  unnatural  to  extend  it  to  money  ; 
a  clofet  too  is  a  very  improper  place  to  refer  to  for  money,  the 
teftator  would  havccertainly  mentioned  cabinet  or  bureau,  or 
any  other  thing  where  money  is  ufually  kept,  if  he  had  intend- 
ed a  further  bequeft  of  money  ;  but  by  referring  to  a  clofet,  it 
is  reafonable  to  believe  he  meant  furniture  only,  which  the 
daughter  made  ufe  of  in  the  clofet. 

At  law  the  cofts  follow  the  juftice  of  the  demand,  and  in  this  J«  cqw»^«pwpll 
court  the  plaintiff  (hall  likewife  have  his  cofts   (unlefs  circum-  foVow'''t^*' 
ftances  arife  which  are  an  excufe  on  the  part  of  the  defendant)  juftice  of  Ui« 
where  the  plaintiff  has  fucceeded  in  his  demand,  for  he  wasun-  demand, 
der  a  ncceffity  of  coming  into  this  court,  or  he  muft  have  loft 
his  money. 

Bringiog  a  bill  3  or  4  years  after  an  account  is  fettled  for  er*  a  bin  jnay  be 
rors  in  that  account,  is  not  too  long  a  time,  for  bills  of  this  brought  for  eiron 
nature  have  been  brought  after  a  much  greater  diftance  from  *thoo"h?etdcd 
the  fettling  of  the  account.  for  thiee  or  fou^ 

year*. 

Jaauary  19,  1740,  the  laft  feal  before  Hilary  term.  Cafe  103. 

WHERE  a  defendant  has  put  in  a  plea  to  the  plaintifPs  ^^^^^^f^^^ 
bill  the  plaintiff  cannot  nnove  for  an  injuntlion  toftay  oft^wlyjbc- 
thc  defendant  from  proceeding  at  law  till  the  piea  by  fome  means  fore  a  pUiotiff 
or  other  is  removed  out  of  the  way;  all  that  the  plaintiff"  can  do  «n^^»^^«  »^*^^- 
is  to  move  that  the  plea  may  be  accelerated,  which  the  court  did  p'^^lceviiDsi  at 
accordingly  by  ordering  it  to  be  fet  down  to  be  argued  the  next  Uw, 
day  of  pleas  and  demurrers. 
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t^e  104.  Gny  vcrfus  Cockeril^  caufc-pctitions,  January  ao,  1740. 

A  clerk  in  court  ^  Clerk  in  court*s  lending  a  folicitor  money  to  to  carry  on 
money*©  the  -/jL  a  caufc  (hall  never  intitle  the  clerk  in  court  to  detain  the 
folicitor  is  not  papers  of  the  client  as  a  pledge  or  mortgage  for  the  money  fo 
'" d^nadl!nt'8  advanced  to  the  folicitor,  but  he  (hall  deliver  them  up  to  the 
papers  as  a  pledge,  party  aud  get  his  money  from  the  folicitor  the  beft  way  he  can.  . 

B»nard,  Chan. 
264. 

Cafe  105.     Burton  verfiis  Mattonsy  in  the  paper  of  petitions,  January  21 9 

1740. 

A  min-fterof  a    /Tp  ||  £  ftatutc  of  $  Geo.  2.  c.  2$.  requircs  ^^  that  (upon  af- 

5"otdrrfor"a*       X     fidavit  of  a  perfon*s  being  gone  out  of  the  kingdom  to 

aefendant's  ap-    *'  avoid  being  ferved  with  the  procefs  of  this  court)  the  copy  of 

P  f  *!?'*  **•*"*    "  the  order  of  Chancery,  dirediing  fuch   defendant,  to  appear 

lotto xht  s  Geo,       Sit  a  certain  day  therein  to  be  named,  ihall,  within  14  days 

ft.  he  is  indiaable  cc  j^f^^f  fyQ))  order  made,  be  inferted  in  the  London  Gazettej  and 

Blrl^d!ch^  "  publilhcd  on  fome  Lord's  day,  immediately  after  divine  fer- 

401,  "  vice,  in  the  church  of  the  parifli  where  fuch  defendant  made 

•*  his  ufual  abode  within  thirty  days  next  before  his  abfcntingj" 

and  if  the  miniftcr  of  that  parifh  prevents  its  being  publifhed, 

as  the  2i&^ii  felf  is  filent,  nor  mentions  any  penalty  for  his  difo-, 

beying  it,    I   am  of  opinion  the  miniftcr  is  indiSable   for    a 

contempt  of  the  order  of  this  court. 

Cafe  106.  Murphey  verfus  Balderjionj   January  22,  174O. 


A  reprc'entative  T  F  a  pcrfon  applies  to  this  court  for  an  order  of  reference  to 
ordrr  in  tax  a"-  P^rfon  who  obtains  the  order  dies;  his  reprefenta'tive  fhall  not 


of  a  pr.fauwho  J^  a  maftcr  to  tax  a  bill,  upon  an  undertaking  to  pay  ;  and  the 


had  obtained  an 


bill,  can  revive  ic  revive  it,  but  upon  the  fame  terms,  the  undertaking  to  pay. 
only  01  an  under  ^iJe  2  G.  2.  c.  33.  An  a^  for  thi  better  regulation  ofattornies  and 
t::ir7IL.  Solicitors. 

Rep.  265. 

In  the  23d  feaion,  relating  to  bills  of  coft,  a  folicitor  muft 
leave  a  copy  of  the  execution  of  the  order  for  taxation,  and  the 
M^fter's  report  of  the  fum  at  which  ihe  bill  is  taxed,  at  the 
defendant's  houfe,  or  it  will  not  bring  him  into  contempt 
without  fuch  fervice,  for  the  aft  of  parliament  docs  not  alter 
the  old  method  of  proceeding  fa  this  refpeit. 

To  brinp  a  d*--  Though  feveral  clerks  in  court  were  of  opinion,  that  an  at- 
tr^p".ntr.'  ^^chment  will  go  forthwith  upon  non-payment  of  a  bill  taxed 
dsr  of  tava^i  n,  Under  an  order  of  chancery,  by  this  ad  of  parliament,  yet  I 

yoo  mu<l  leave  a  ^  '  . 

topy  Jt  iii$  houic,  and  th:  icport  o  the  fum  at  which  the  bjli  is  taxed. 
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am  of  opinion  that  the  defendant  ought  to  be  ferved,  for  it 
would  be  abfurd  to  take  him  into  cuftody,  before  he  knows 
what  the  fum  is,  at  which  the  bill  is  taxed. 


Elizahetb  fFallisfzn  infant  —  —  PlaintifF*  Cafe  107. 

Cbarlis  tiodfon^  and  Elizabeth  his  wife       — *       Defendants* 
Et  i  contra* 

^AMES  fFalliSj  an  inhabitant  of  the  province  of  Tork^  died  ^;^^' ^^*^ '"*^^" 
^/    inteftate  in  December  1724,  and  at  his  death  left  iffucTiw-  jeftiffue  r.^. 
ers  fValUs^  his  only  child,   an  infant,  who  died  within  a  week  who  died  within 
after  his  father,   and  the  defendant  ^Elizabeth  his  widow  en/eint  f^^^,^  f„*f i,^.* 
with  the  plaintiff,  who  was  born  the  aad  oi  May  following.         mkenfiht,  aad 

on  the  20th  of 
Afay  foUowiflg  ,the  plaintiff  wai  born  ^  ihe  it  intitled  to  her  fliare  under  the  ftatute  of  diftxibutionf, 
as  much  as  if  ihe<  had  ezifted  in  his  life-time.    Barnard,  Chan.  Rep*  271. 

The  widow  took  out  letters  of  adminiftration  of  her  hu(band*8 
perfonal  eftate,  and  poiTeiTed  herfelf  thereof,  and  afterwards  in- 
termarried with  Charles  Hod/on :  the  bill  is  therefore  brought  by 
EUzahethJVaUis  againft  Hodfon  and  his  wife,  praying  an  account 
of  the  perfonal  eftate  of  James  JVallisy  come  to  the  hands  of  ths 
defendants. 

Hodfon  and  his  wife  by  their  crofs  bill  infift  that  Elizabeth^ 
not  having  any  jointure  before  her  marriage,  was  by  the  cuftom 
of  the  province  of  Tork  become  intitled  to  one  moiety  of  her  late 
hufband  James  ff^allis^s  perfonal  eftate,  and,  under  the  ftatute  of 
difthbutions,  to  a  third  of  the  dead  man's  fhare  ;  and  that  her 
{oiil'owers  WalUs  was  intitled  to  the  other  two  thirds  of  the  dif- 
tributable  moiety  ;  and  that  he  dying  inteftate  within  the  faid 
province,  and  without  wife  or  children,  all  his  fhare  of  the  per- 
(4Mia}  eftate,  by  virtue  of  the  ftatute,  came  to  the  plaintiff"  £//- 
%abethy  his  mother ;  and  that  the  defendant  Elizabeth  fVallis^  not 
being  born  till  after  the  death  of  Towers  fyiallis  the  fon,  was 
born  heir  to  her  father,  and  by  that  means  fhe  could  not  by  the 
cuflom  of  the  province  of  Tork  take  any  part  of  his  perfonal  ef- 
Ute,  but  was  by  fuch  her  heirfhip  barred  and  excluded,  and 
therefore  prayed  that  the  whole  perfonal  eftate  might  be  decreed 
to  the  plaintiff  Elizabeth^  the  wife  of  Hodfon. 

Lord  Chanceilor, 

James  Wallis  having  been  an  inhabitant  of  the  province  of 
Tork^  and  dead  inteftate  ;  his  eftate  became  dcvifeable  into  three 
equal  parts ;  one  third  thereof  belonging  to  his  widow,  one 
third  to  the  fon,  and  the  laft  diftributively  according  to  the  flat, 
of  22  ^  23  C  2.  c.  10. 
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The  queftion  therefore  in  thefe  caufes,  can  relate  only  to  the 
third  parcdidributable  under  the  ftatute  ;  aiid  the  difpute  is  as 
to  Towers  fVuUis  the  Ibn's  {hare  of  the  diftributable  third,  whe- 
ther it  fhall  go  intirely.to  the  ttioihtv  Elizabeth  Hodf on ^  or  in 
moieties  between  her  and  Elizabeth  WalHs  his  filler. 

It  has  been  infifted  on  behalf  of  the  defendants,  that  Towers 
tVallts  dying  without  wife  or  children,  his  whole  perfonal  eftate 
goes  to  his  mother,  as  next  of  kin.  ^ 

And,  on  the  other  hand,  the  plaintiff  in  the  original  caufc 
claims  a  moiety  of  her  brother's  perfonal  eftate,  under  the  flat* 
of  I  7.  2.  tf.  17.  /.  7.  the  words  of  which  are,  •*  If  after  the 
*•  death  of  a  father,  any  of  his  children  die  inteflate,  without 
**  wife  or  children,  in  the  life-time  of  the  mother,,  every  bro- 
**  ther  and  fifter,  and  the  reprefentatives  of  ihem,  ftiall  have 
^^  an  equal  (hare  wirh  her,  atiy  thing  in  the  laft  mentioned  zQt 
**  to  the  contrary  notwithftanding." 

To  be  fure,  if  the  plaintiff  the  fitter  had  been  born  before 
the  death  of  the  brother,  out  of  controverfy  flie  would  have 
been  thus  intiiied. 

But  the  doubt  is,  whether  {he  is  fo  intitled  as  {he  was  a  pott- 
humous  child  i  And  lam  of  opinion  it  will  make  no  material 
difference. 

A  parent's  duty       It  has  been  admitted  that  the  debt  of  nature  which  the  father 
!*"  P'I'u*  ^°''!i  owes,  to  provide  for  all  his  children,  will  extend  to  pofthumous 

fais  children  will  r  .     .  .  •    .  n     .  •  i_- 

eitemi  to  pod-  ones,    tor   as  It  IS  an   event  which  mult  happen  within  nine 
humoucones.      months,  no  inconvenience  can  arife  from  it :   but  then  it  is  ob- 
jected, that  there  is  no  fuch  debt  of  nature  as  to  collaterals, 
«;/;s.  Brothers  and  fitters. 


There  is  no  de-       It  has  been  faid,  if  I  {hould  determine  in  favour  of  the  plain- 

^^^^'^^^^^^^'  i\S  Elizabeth  IValits^    it  would  introduce  this  inconveniencct 

^r  thaubc^balf  ^'^^^  *  pofthumous  child  of  the  half  blood  might  htrcafter  be 

Mood  fliaU  take  held  able  to  uke  J  but  though  it  has  been  long  fettled,  that  the 

wbol"^  '"^  ^^  children  of  the  half  blood  ftaJl  take  equally  with  the  whole, 

under  the  ad  of  C.  2.  commonly  called  the  ftatute  of  diftribu- 

lions,  {Vide  Smith  vcr,  Tracy  in  B.  R.   i  Vent.  307,  316,  323. 

and  Shower's  Pari.  Caf,  108.  and  2  Mod,  204.)  Yet  I  do  not 

find  any  determination  as  to  this  point,  under  the  ftatute  of  r 

J.  2,  and  therefore  will  leave  this  point  unprejudiced  till  it  {hall 

arife. 

Tfce  ^^^        With  regard  to  the  difference  that  has  been  taken  between 
iBteotKmofthe  ^fcc  Collateral  and  lineal  fucccffioui  to  be  fure  the  principal 

to  preveat  the 

vw(ber*«  niAoing  awaj  with  too  anich  t9  her  chiUreo  bjr  a:  fccond  buftMid* 

and 
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and  primary  intention  of  this  ftatute  of  J,  2.  was  to  prefcrve 
the  eftate  of  the  father  to  his  own  children  in  a  rea/bnable  de- 
gree, and  not  to  let  the  mother  run  away  with  tcio  much  to 
her  children  by  'the  fecond  hufband. 

Though  it  is  in  general  fettled,  that  the  (hares  veft  imme-  That  the  ftarei 
diately  upon  the  death  of' the  inteftate,  and   holds  equally  in  Jf^|J*"^K*^*'"'^ 
lineal  and  .collateral   fucceffion,    (Fide  Palmer  verfus  Allicot^  holds  elqJaiiy'in 
'^  Mod.  and  Gudgeon  \tr(\xs  Ramfden^   2  Fern,  2 j^,)  yct^  not- ^'""*  »nd  coUa- 
withftanding,  it  has  been  determined,  that  there  is  an  excep- ^"*^  ^'**^**^*°'** 
tion  to  this  riile,  in  the  cafe  of  a  pofthumous  child  ;  for,  in 
Mdwards  verfus  Freeman  it   is   faid,  a  diftributive  {hare   docs 
not,  in  all  events,  veft  in  the  iflue  on   ths   inteftate's  death, 
becaufe,  if  there  be  a  pofthumous  child,  fuch   child  (hall   be 
let  in  for  it's  fhare,  though  not  in  ejfe  at  the  inteftate's  death, 
2  Wm$.  446. 

The  principal  reafon  I  go  upon  in  the  queftion  is,  that  the  A  child  hventre 
plaintiff  was  in  ventre  fa  mere  at  the  time  of  her  brother's  death,  f^  ^^^*  »»  "» 
and  confequently  a  perfon  in  rerum  n'atura^  fo  that  both  by  the  ir a?  mut l^oae 
rules  of  the  common  and  civil  law,  fhe  was,  to  all  intents  and  «  k  b  rn  in  the 
purpofes,  a  child,  as  much  as  if  born  in  the  father's  life-  ^*f^'*»^»'c  we- 
iime. 

Fsrjij  As  to  the  common  law,  there  is  the  trite  cafe  of  an  This  court  win 
infant  in  ventre  fa  mere  being  vouched  in  a  common  recovery;  Yon"tVfta*  wX" 
a  mother  alfo  may  juftify  the  detaining  of  charters  on   behalf  ^\lV^^^x  o^^ ^^ 
of  it;  a  devife  to  him   is  good,  by  the  opinion  of  Treby  and  infant  inwurt 
Powilly  in  Scatterwood  and  Edge^    1  Salk,  229.  a  bill   may   be/*'"'^'* 
brought  in  his  behalf,  and  this  court  will  grant  an  injundion   . 
in  his   favour  to    ftay   wafte,    2  Fern.  710.  Mufgrave  verfus 
Parry  etaf. 

Every  body  knows  what  gave  rife  to  the  ftatute   of  C  2.  of  The  contention 
diftributions,  was  the  contention  between   the  common  law  ^^^**"  ,^^''    . 

i<  ./•/i.t  n  J  iri_'     common  law  and 

and  the  ccclcfiaftical  courts  :  See  a  very  good  account  of  this  ecclcfiaftirai 
difpuce  in  Palnur  and  EllioU  2  Mod.  58.     Carter  verfus  Craw-  wart,  gave  rife 

I         T%  c  »    J  ^  to  the  ftattitc  of 

lijy  Kaym.  49O.  diftributions. 

The  third  and  fifth  feftion  of  the  ftatute  of  diftributions  The  jurifdiaion- 
Aew,  the  main  fcope  of  it  was  to  make  the  jurifdiftion  of  the  eIi'cL7t''^mal^^ 
•ecclefiaftical  court  more  extenfive,  than  is  allowed  by  the  com-  more  extenfive 

inonlaw.  by  the  ftatute.  • 

In  2  JVms.  441,  Sir  Jofeph  Jetyllttztcs  at  large,  in  the  cafe  of  The  ftatute  is  to 
Edwards  SLnd  Freeman^  the  occafion  of  making  the  ftatute  of  d  if-  ^^^'^°^fj'"^^^-. 'jlj 
tributions  j  and  I  now  take  it  to  be  fully  fettled,  that  this  a<a  is  ^1^*;  Uw:  the  la 
to  be  conftrued  by  the  rules  of  the  civil  law;  and  the  ftatute  of  or  7.  a.  »  an 

a^  of  coDtina* 
ance  of  the  ftatute  of  C.  a. 
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xjk2.1  think  ought  to  be  conftrued  in  the  fame  manner ;  which 
is  an  z&  of  continuance  of  the  ftatute  of  C,  2.  with  three  ad- 
ditional claufes,  and  is  to  be  confidered  as  if  the  ftatute  of 
Cf  2.  had  been  re-ena£led,  and  repeated  with  thefe  claufes. 

Secondly^  Ai  to  the  ^ivillaw^  nothing  is  more  clear,  than 
that  this  law  conddered  a  child  in  the  mother's  womb  abfo- 
lutely  born,  to  all  intents  and  purpofes,  for  the  child's  bene- 
fit, Swinbourn  new  edit.  250  £5^  251.  DigeJ}^  lib.  I.  ///.  5, 
/.  7.  JuJIin,  Inft.  lib,  2.  tit.  13.  de  exheredatione Uberorum^  L  I. 
feSl.  I,  lib.  5.  tit»  2.  de  inofficiofo  tejiamento.  L.  6. 

It  may  pof&bly  be  faid,  that  thefe  rules  are  only  laid  down 
with  regard  to  lineals,  but  you  will  find  it  there  equally  with 
regard  to  collaterals.  Digejij  Itb.  32.  ///.  de  l^egatis  et  fidei 
commiffts^  /.  9.  DigeJ}^  lib.  37.  ///.  9.  De  ventre  in  pojfejjionem 
mittendo^  I.  i.  f.  i,  2.  Lib.  38.  tit.  8.  Unde  cognati^  /.  i. 
/.  8. 

The  cWil  law  The  laft  paflage  in  the  Digejl  is  more  explicit  than  any 
tnaket  a  d-ffcrr-  other  ;  but  then  it  makes  a  difference  between  a  child  in  ven^ 
•  child  i« ««wfr* Jtf  tr^  fa  n\ere  in  ejfe  at  the  father's  degth,  and  only  conceived^  the 
viere  in  effty  ac  latter  js  not  confidercd  as  having  any  relation  to  the  inteftatet 
fcath  and'only  '^^^^S'  according  to  a  term  made  ufe  of  there,  not  animax. 
iqttfeivfdf 

By  the  Roman  law,  the  having  a  great  many  children  of  one*s 
own,  excufed  from  the  guardi^nftiip  of  others  ;  but  a  child  un- 

.  born  was  never  reputed  to  excufe  a  father  from  being  a  guardian, 
nor  amongft  the  number  of  the  trium  Uberorum  5  but  this  no  way 
relates  to    the  prefent   cafe,  for  no   queftion  can  arife  here, 

^  but  what  makes  for  the  benefit  of  the  pofthurnous  child,  and 
therefore  1  decree,  after  payment  of  the  debts  and  funeral 
cxpcnces  of  y^//;^j/^^///j,  the  inteftate,  that  the  clear  furplus 
of  the  perfonal  eflate  be  divided  into  ^ine  equal  parts,  accord- 
ing to  the  cuftom  of  the  province  of  York^  and  the  ftatute  for 
difiribution  of  inteftates  eftates,  and  that  four  ninths  thereof 
be  confidered  as  the  (hare  of  Elizabeth  Hodfon^  and  be  paid  or 
retained  by  Charles  Hodfon  and  his  wife  ;  and  that  four  other 
ninths  thereof  be  confidered  as  the  (hare  of  Elizabeth  Wallis^ 
and  allotted  to  her  ;  and  that  the  remaining  ninth  part  thereof 
be  confidered  as  the  diftributive  fiiare  of  the  dead  man's  part, 
belonging  to  Towers  fVallis^  deceafeu  ;  and  order  this  ninth 
Ihould  be  divided  into  moieties,  one  moiety  thereof  to  be  paid 
to,  or  retained  by,  Hodfon  and  his  wife  ;  and  the  other  moic-? 
%y  thereof  to  the  infant,  Elizabeth  IVaHis. 


Fff  non 


in  the  Time  of  Lord  Chancellor  Hardwicke.  i  ig 

Vernon  vcrfus  Vawdrj^  January  24,  1740.  Cafe  10^. 

AN  original  bill,  and  an  amended  bill,  are  as  one,  and  the  Where  amend- 
rccords  are  always  fixed  together  ;  but  where  the  amend-  "X^calnoVb^ 
ments  are  fo  large  as  they  cannot  be   added,  then  there  is  a  added,  there  a 
new  ensrofTment,  and  the  parties  ought  to  be  mentioned  over  »^^  engroffment 

J  ^     L     r         J       -lu         ^-  r  -^  »n<i  a  new  ler- 

again,  and  to  be  ferved  with  notice  of  it.  ^-^^^  ^„  ti^e  p,,. 

ties  is  nf cefl*ary« 

A  breach  of  truft  is  confidered  but  as  a  fimple  contraft  debt,  ^'"fjj,^^^^''^^ 
and  can  only  fall  upon  the  perfonal  eftate  of  a  truftee,  and  the  "^^  perfonai  pf- 
particular  circumftances  of  a  cafe  ought  not  to  vary  the  rule,    ta.cof  a  iruiiee. 

If  there  are  only  miftakes  and  omiifions  in  a  ftated  account,  where   fraud 
the  party  objeaine:  (hall  be  allowed  no  more  than  to  furcharge  ^?^^j'-^  >»  * 

xeyre^x  9^   .     •  .  .         ^i_  l        ftaud  account, 

and  faiufy ;  but  if  it  is  apparent  to  the  court,  that  there  has  ^^e  -wh.!.:  dc-  ' 
been  fraud  and  impofition,  the  decree  muft  be,  that  the  whole  creed  to  be  open - 
fhall  be  opened,  notwithftanding  it  was  a  ftated   account:  of '^'^y^^i^n^f  *^ 
23  years  ftanding  j  and  Mr.  Richard Fernon^  who  was  guilty  of  ^Bamsrd.  Cban. 
the  fraud,  is  dead  likewife,  Rep-  **°* 

Barker  ytx(\x%  Dumarefque^  January  2()^   ij/^o.  Cafe  109*   * 

THE  plaintiff  brought  his  bill  for   a  difcovery  of  aflets,  Barnard;  Chane: 
and  relief  againft  the  defendant,  as  adminiftrator.  Rep.  277. 

The  defendant,  to  give  preference  to  other  creditors,  con-  where i he repre- 
feffes  judgments.  fcntativc  c.f  an 

°  inteftate  is  feek- 

ing,  to  ^i»e  preference,  by  confeding  judgmcAts,  the  court  will  give  the  plaintiff  leave  to  p  oceed  at  UW- 
to  Kcover  judgment  with  a  ceff'et  eMecutio,  and  in  this  court,   for  a  difcovery  and  account  of  aiicti. 


The  plaintiff  thereupon  brought  an  aSion  at  law  for  the  fame 
demand  he  fued  for  in  equity. 

The  defendant  obtained  the  ufual  order,  that  the  plaintiff 
might  make  his  eledion,  whether  he  would  proceed  at  law. 

The  plaintiff  now  moves  to  difcharge  the  order  of  elcdion. 

Lord  CHANCELLo^t, 

The  plaintiff  {hall  not  proceed  in  this  court  and  at  law  at 
the  fame  time,  for  the  fame  demand  again  11:  executors  or  ad* 
miniftrators  in  ordinary  cafes  :  But  the  re^refentacive  of  the 
in^eftate  feeking  to  give  a  preference  to  others  by  con- 
feffing  judgments,  dillin^uilhcs  this  cafe  from   the  ordi^ury 

I  4  rute^ 
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rule,  and  therefore  I  will  give  the  plaintiff  leave  to  make    H 
f  fpccial  eleftion,  viz.  to  proceed   at  law  to  recover  judgment 

with  a  ftay  of  execution,  and  likewife  to  proceed  in  this  court^ 
for  a  difcovcry  and  an  account  of  ailets. 

Cafe  no.  Fill  verfus  Lutwidge^  February  3,  1740, 

*ri|oughiii  a<i-  TT  is  charged  by  the  bill,  that  the  plaintiff  is  the  reprcfen- 
m'lniftration  «  jj^  tative  of  the  late  Mr.  Fell^  and  has  takfn  out  admmiftra- 
tiU^t«*thc*mi  *^^^»  *"^  ^y.  ^^^^  means  intitled  to  a  demand  againft  the  de-. 
sng  of  the  bill,  tendant ;  neither  the  title  he  fets  up  objeded  to,  mr  the  ad* 
yet.  If  procured  mjniftration  denied  by  the  defendant's  anfwer,  and  therefore, 
coities  to"hear-  ^^^^g^  ^^^  adtniniftration  was  n..t  aduaMy  taken  out  till  feme 
jng,  in  equity  it  time  after  the  filing  of  the  bill,  yet,  as  the  plaintiff"  has  pro- 
ji  fafficicnt,        cured  it,  before  the  caufe  comes  to  a  hearing:,  la  equity  it  is 

othcrwiie  at  law,  r    re    •       ^      ^i  i  i         i  ^  r      .  ^v:       J 

becaufc  there  the  ^^^Y  lUincient,  though  not  good  at  law,  becaufe  there  the  dc- 
de  e.;dant  may  fendant/may  crave  ^y^r  of  the  letters  of  adminiftration  ;  but 
jrriveey^r  of  the  ^j^j^^g  jg  ^^^^  frequent  in  this  court,  than  where  a  plaintiflF 
nitration.  nas  ^  right  to  a  diitnbutory  mare,  and  the  admmjitralor  is  not 

Barriard,  Qhaokc,  made  a  party  to  the  fuit,  to  older  him  to  be  brought  before 
^«^P-  3»9*  ihe  Mafter,  and  the  bill  is  never  difmiflcd  in  fuch  a  gafe  for 

want  of  his  being  a  party. 

Cafe  t  II.  French  yerfus  Baron^  the  faipe  Day, 

*tht  court  can-  A  JfiH  brought  by  a  refidiiary  legatee,  for  fale  of  a  real  eftate, 
S!^ll***^''^ved^'^^  jflL  purfuant  to  the  will  of  Arthur  Squire^  and  that  the  refi-r 
iwhefe^aTheirat^"^'  ^^^^^  payment  of  debts,  may  be  paid  tp^he  plaintiff. 

law  it  not  CO  ^ 

IS^il*  The  bill  fuggefted  that  no   heir  at  law  could  be  found^ 

which  was  admitted  by  the  defendant's  ajpfwer* 

LpRD  CHANCElLOIty 

\jt%  there  be  a  fale  of  the  real  eftate,  but  I  cannot  declare 
the  will  well  proved,  there  beipg  no  heir  at  law. 

Tof  Sow  ^^       Though  there  is  a  private  agreement  between  a  mortgagee 

imortgageemore  ^nd  the  mortgagor,  for  an  allowance  for  the  mortgagee's  trou- 

^*JJ  *>»».  B""-  We  in  receiving  the  rents  and   profits  of  the  eftaie,  yet  the 

tt^kWiTflding  ^?"'^  will  not  (rarry  it  into  execution,  for  they  will  not  alloW 

0)9  oi«rtgagot  him  any  more  than  his  priucipal  and  int^reft* 

)iat  agreed,   ht 

|b^  bp  ^f^d  fpr  hii  trottblf  of  rectivjog  \kt  tm\^ 
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Harrifon  vcrfus  Harrifonj  February  7,  1740.  Cafe  ij2. 

WH  E  R  £  9  truftce  of  ftock  or  annuities  takes  upon  him 
to  transfer,  it  is  a  breach  of  truft,  and  the  cejiuy  que 
truft  in  this  court  will  be  intitled  to  an  eledlon,  either  to  have 
the  individual  ftock  or  annuities  reftored  to  him,  which  flood 
in  the  name  of  the  truitee,  or  elfe  to  have  the  money  it  pro- 
^ucedy  when  it  was  fold  by  the  truftee. 

Glafi  verfus  Oxenbantj  Februerj  10,  1740.  Cafe  113. 

A  Father  by  his  will  appoints  an  executor  durante  mimre  Thoughthe 
atate  of  his  daughter,  and  that  fhe  fhould  be  the  execu-  f^^^J**'^*^ 
trix  when  Ihc  comes  of  age;   the  daughter,  turned  of  ^i'^  mUj^^^^wi 
brought  alone  before  the  court,  though  it  appears  in  the  caufc  appointed  ancx«  . 
that  the  executor  durante  minore  atate  had  colleded  in  thegreatelt  ^^^^^  ^^^^'  ^ 
part  of  the  perfonal  eftate  :  the  council  for  the  plaintiff  iniift  jfhebaanotcoU 
it  is  fufficient  to  have  the  daughter,  becaufe,    being  of  full  ^^^  in  the 
age,  (he  is  compleat  executrix  ab  initio^  and  had  the  whole  ^^^  betl*<^ght 
right  of  reprefentation  in  her.  before  ihc  coorc 

Lord  Chancellor, 

This  bill  18  brought  by  the  reprefentative  of  the  teftator's  . 

widow,  for  the  fum  of  3000  1.  charged  upon  the  whole  real 
and  perfonal  eftate  of  the  teftator,  for  her  benefit,  and  there- 
fore you  muft  have  the  reprefentative  of  the  whole  perfonal 
eftate,  that  is  the  executor  durante  minore  atate^  and  for  want 
of  him  the  caufe  muft  ftand  over. 

If  the  daughter  had  received  all  the  tcftator's  perfonal  efiate 
from  the  hands  of  the  executor  minore  atate^  upon  an  account 
between  them,  ibe  objection  for  want  of  parties  had  been  over- 
ruled. 


Heatbi  verfus  Heathen  February  11,  1740.  Cafe  114; 

Tt^lL  L  I  AM  Madgewicke^  efq;  being  feifed  in  fee  of  the 
^^  imnor  of  Gaytony  made  his  will,  dated  March  7,  1721, 
and  devifed  the  faid  premiftes  unto  Averilla  his  wife,  for  her  life, 
and,  after  her  death,  to  his  coufin  William  Madgewicke^  his 
heirs  and  ai&gns  for  ever,  upon  condition  that  he  ftiould  pay, 
and  that  the  premifles  ftiould  ftand  charged  with  the  payment 
of  400  /.  within  fix  months  after  the  death  ofJverillay  among 
^11  the  children  of  bis  After  Catherine  Hsathe^  ihare  and  ftiare 

In 
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In  Jprtlijii^  the  teftator  died,  and  Avarilla  made  her  will, 
being  feifed  in  fee  of  feveral  copyhold  meffuages  and  divers  free- 
holds, and  gave  her  faid  lands  and  mefiuages  in  trtiftby  fale  or 
mortgage,  to  pay  all  her  faid  hufband's  debts,  and  gives  all  the 
refidue  of  the  money  arifing  by  fuch  fale  of  the  lands  and  pre- 
mifTes  copyhold  or  freehold,  and  all  her  perfonal  eftace,  among 
all  the  children  refpediv^ly,  male  or  female^  of  her  brotheir 
and  fifter  Heath. 

Some  years  after  the  teftator  and  teftatrix's  death,  another 
daughter  oi Catharine  Heath  was  born. 

One  of  the  daughters  (living  at  the  time.of  making  the  will 
and  at  the  feveral  deaths  of  the  teftator  and  teftatrix)  died  intef- 
tate,  to  whom  her  father  adminiftered« 

The  firft  queftion  was.  Whether  the  after-born  child  (haU 
have  any  fliare  under  either  of  the  wills. 

The  fecond  queftion  was.  Whether  the  father  of  the  deceafed 
daughter  (hall  have  a  (hare  under  the  will  o{  Avar  ilia  ^  or  whe- 
ther her  ihare  furvives,     Vi^le  the  cafe  of  Greave  verfus  Boyle. 

Shire  and  (hare        Mr.  Jujiice  Parker,    A  queftion  that  was  made  upon  the  firft 
alike  hai  been     ^j]j     whether  the  words  Iharc  and  fliare  ahke  make  a  tenancy 

Ikeld  this  200        .         '  .    .  .        .  ,  •    I    1 

years  to  be  a  tfe-  »"  common  or  a  joint- tenancy,  is  given  up,  and  very  rightly, 
nancy  in  com-    for  it  has  been  held  this  200  years  to  be  a  tenancy  in  common. 

mon. 

The  words  of  the  fecond  will  arc  not  quite  fo  clear,  and  yet 
are  pretty  clear  too. 


"  To  and  amongft  all  the  children  refpeflively, 
**  female,  of  her  brother  and  fifter  Heath.'* 


male  or 


Lord  Chief  Juf. 
tire  Holt  leaned 
ftrongly  to  a 
joint-tenancy, 
but  courti  of 
equity  are  far 
from  favouring 
it. 


I  fliould  think  the  word  refpe^ively  would  feparate  the  eftate 
and  make  a  tenancy  in  common  ;  for  notwithftanding  my 
Lord  Chief  Juftice  Holt  leans  fo  ftroftgly  to  joint-tenancy,  yet 
courts  of  equity  are  very  far  from  favouring  it  fo  much. 

The  principal  queftion  is  as  to  the  after-born  child. 


A  devife  cm  ^^*"  ^Y  P^^^  ^  hzvt  no  notion  that  this  devife  can  have  any 
rever  relate  to  a  relation  to  a  child  not  in  ejfe  till  fome  years  after  the  teftator's 
^nl^i^^n-'^ixW  *"^  teftatrix's  death  j  it  may' as  well  be  intended  twenty  years 
fome  years  after  afterwards,  if  a  Woman  is  capable  of  bearing  fo  long,  and  would 
aicftatoi*»dcaih.  make  great  confufion  by  unravelling  accounts  that  hav«  been 
fettled  fo  long  before, 

I  As 
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As  to  the  point  of  the  fathers's  taking  the  fliare  of  the  de-  The.  word  y- 
ceafcd  daughter  as  her  adminiftrator,   I  am  clear  of  opinion -^le it  Tftat?' 
that  he  was  intitled,  and  that  it  (ball  not  furvive  to  the  brothers  and  make  it  a  te- 
and  fifters,  for  it  vefted  in  the  deceafed  as  her  feparate  and  in-  '**°*^y  *°  <^*'"*- 
dependent  (hare,  being  a  tenancy  in  common,  and  not  a  joint-  °^^"* 
tenancy,  according  to  the  aforementioned  conftru<Sion  of  the 
word  refpeffively* 

The  laft  feal  in  Hilary  Term,  February  12,  1740,  Cafe  iic. 

A  Motion  on  behalf  of  a  defendant  in   a  caufe,  that  the  After  a  third 
plaintiiF(hould  not  be  allowed  to  amend  his  bill  on  pay-  *^^^^^  of  aown^- 
ment  of  twenty  (hillings  cofts  only  by  virtue  of  the  laft  order  JJITw^'ltla'i-" 
which  he  got  from  this  court ;  but  upon  cofts  to  be  taxed  by  a  lowed  coftt  to  be 
mafter,  the  Chancellor  would  have  granted  the  motion,  as  this^'^^* 
was  the  third  order  of  amendment,   if  it  had  not  appeared  in 
this  cafe  that  the  laft  order  which  the  plaintiff  obtained  had 
been  upon  terms,  and  with  the  exprcfs  confcnt  of  the  defendant. 


JFeidtn  vcrfus  /#//,  Fehruaty  17,    1740,  before  Mr.  Jiiftice  Cafe  116. 
Parkir^  at  the  Rolls^  now  Lord  Chief  Baron. 

^  AMU  EL  Parker^  by  his  will  dated  the'30/A  ^^^^P^^^^^r  ZamuelParkerVi 
*^  17175  **  gave  the  fum  of  3000/.  tghis  father-in-law  y^A«  will  give*  3000 1. 
**  Felly  and  to  Eli%aheih  Parker  his  wife,  upon  and  in  truft  to  put  ^®  ^™'*«"  ^°  ^« 
**  the  fame  out  to  intereft  or  otherways  upon  fome  purchafe,  as  J^ft  or"on  a"*' 
*'  my  faid  truftees  and  the  furvivor  of  them  (hall  think  fit,  and  purchafe,  and 
^«  then  to  permit  my  faid  wife  to  receive  all  intereft,  benefit  1*?*"  to  perm.t 

t  r  /.     ,/  ./.    /•  .  t        *.         .      hit  wife  to  receive 

•*  and  profit  as  Ihall  accrue,  anle  from,  or  become  due  for  the  the  intereft  dur- 
•*   fame,  to  her  own  ufe  during  her  natural  life,  and  after  her  ing  her  natural 
*^  diceafe^  to  divide  the  whole  principal  with  all  intereft  and  profits  decMfe**tfdivkte 
**  among  my  four  children^  Jhare  and  Jhare  alike  ^  and  the  furvivor s  the  whole  prin- 
«« .  tfthemy  hut  not  before  they  Jhall  have  refpe^ively  attained  the  age  c'pa^  with  all  m- 
*•  of  one  and  twenty  years ^  or  days  of  marriage ^  which  Jhall  firft  ^^^^  ^^^^^ 
"  happen 'y  for  my  mind  and  intent  is,  that  if  any  of  my  four  ihare  and  ftare 
♦*  children  (hall  die  before  they  attain  their  age  of  twenty- one  ^!J^*^^'*"jf^^"^' 
**  or  days  of  marriage,  that  his,  her,  or  their  (hare  fo  dying,  (hall  buTnot  before* 
•*  go  and  be  equally  divided  among  the  furvivors  of  them."      they  attain  21, 

or  day  of  mar- 
riage. 
Cenfiance  the  plaintifTs  wife,  whp  was  one  of  the  fopr  chilaren,  attained  27,  but  died  in  the  iife«time 
cf  the  mother,  fo  that  the  divifion  of  the  3000  /•  could  not  be  made  till  after  her  death  :  the  truiless  laid 
out  the  greateft  part  of  the  money  in  the  purchafe  of  freehold  and  copyhold,  and  lent  another  part  on  bond. 
^r.  Juftlce  Parker  held  tbh  vtas  a  vejied  intereft  in  C*  n stance,  and  that  furvivors  meant  fuch  at 
Aiould  be  living  at  the  death  of  the  child  before  21,  and  not  fuch  as  were  living  at  the  death  of  the 
mother :  and  that  the  reprefentative  of  Conftanee  is  intit!ed  to  a  fourth^f  the  bond,  and  a  fourth  on  the 
^tiolc  in  eovernment  fecuritics,  and  which  has  aot  been  invefled  in  land. 


Confii^nii 
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CMJianci  the  wife  of  the  plaintiff,  and  one  of  the  four  children 
of  Samuel  Parker y  attained  her  age  of  21,  and  died  in  1737,  in 
the  life-time  of  her  mother,  "fo  that  the  divifion  of  the  3000/. 
could  not  be  made  till  after  her  death. 

The  firft  queftion  was.  Whether  an  intereft  veiled  in  Con^ 

Jianu  the  wife  of  the  plaintiff  and  tranfmiffiblc  to  him  as  her  re- 

prefentative,  or  whether  it  is  to  be  confidered  as  a  contingent 

intereft  during  the  life  of  the  mother,  and  not  tranfmiiliole  to 

the  reprefentative  oiConJiance  till  after  the  mother's  death. 

The  truftces  after  the  death  of  the  teftator  laid  out  the  great- 
eft  part  of  the  3000/.  in  the  purchafeof  freehold  and  copyhold 
lands  in  Stepney  and  Ratdiffe  in  Middlefexj  to  the  ufe  of  the 
truftees,  their  heirs  and  affigns  for  ever;  but  by  divers  decla- 
rations of  truft:  declared  the  purchafes  were  made  for  the  ufes 
under  Samuel  Parker^ s  will,  concerning  the  3000  /.  j  the  refi- 
due  was  lent  to  John  Robinfon  on  bond. 

The  fecond  queftion  was.  What  the  nature  of  the  power  is 
that  the  truftees  have  under  this  will,  whether  they  are  bare 
truftees,  or  whether  they  could  alter  the  nature  of  the  pro- 
perty, and  by  vefting  it  in  land  make  it  ceafe  to  be  money,  and 
go  to  the  heir  at  law  inftead  of  being  divided  in  equal  ibares 
among  the  children. 

Mr.  Juftice  Parker.  As  to  the  firft  queftion,  it  ftems  to  me 
very  clear  that  this  is  an  intereft  vefted  in  Conjiance  at  her  age 
'  of  21,  and  the  words  furvivors  of  them  in  the  latter  claufe 
plainly  mean  fucb  furvivors  as  fliould  be  living  at  the  death  of 
che  child  before  21,  and  notfuch  as  were  living  at  the  death 
pf  the  mother ;  and  as  the  contingency  therefore  has  not  hap* 
pened,  it  certainly  vefted  in  Conjiance^  and  will  go  to  the 
plaintiff  as  her  reprefentative. 

The  words  upon  which  the  point  in  the  fecond  queftion 
arifes  are  equally  clear,  as  to  giving  a.power  to  them  to  lay  out 
the  3000  /.  in  the  purchafe  of  lands,  and  it  would  have  been 
improper  if  they  had  bought  only  a  term  for  years,  as  it  is  a  lefa 
bene^cial  property, 

Idoagreethati^muftbe  taken  according  to  the  natural  mean- 
ing and  intention  of  the  teftator  at  the  time  of  his  death,  and  no 
lilteration  in  circumftances  afterwards  can  empower  a  truftee 
to  vary  that  intention  ;  but  1  am  clear  in  this  cafe  that  the 
truftees  have  purfued  and  not  a£ted  contrary  to  their  power. 

I  fee  no  difference  between  money  left  abfolutely  to  the 
perfon  himfelf,  or  to  another  in  truft  for  him  ;  it  equally  vefts 
in  the  cejiuy  que  truft  when  the  contingency  happens  upon  which 
4t  became  payable* 

7^ 
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T%i  civil  law  has  made  a  diftindion  where  a  legacy  is 
charged  upon  land,  and  where  it  is  to  be  paid  out  of  a  per- 
fonalty;  in  the  former  if  exprefsly  faid  to  be  payable  at  21, 
and  would  veft  though  the  legatee  died  before  that  age,  if  iffu- 
ing  out  of  perfonal  eftate,  yet  in  favour  of  land  it  ifhall  fink  in- 
to the  land,  unlefs  the  legatee  aSually  arrives  at  21. 

I  do  not  know  what  grounds  this  law  goes  upon  in  making 
this  diftinSion  between  a  legacy  vefted,  when  charged  upon 
perfonal,  and  when  charged  upon  real  eftate,  but  it  is  a  fet- 
tled diftindion  now,  and  therefore  cannot  be  difpenfed  with 
in  any  particular  cafe,  fo  as  to  let  in  the  reprefentative  of 
C$nftanc€  to  a  fourth  of  the  value  of  lands  purchafed  by  the 
tiuftees« 

Mr.  Jujlice  Parker  decUrcd  that  the  plaintiff  is  intitled  to 
the  fum  of  37  /•  10  s.  as  her  (hare  of  the  150/.  not  placed  out 
in  land,  together  with  intereft  for  the  fame  from  the  time  of 
the  death  of  Elizabeth  Parker  the  mothei  ;  and  ordered  and  de- 
creed that  the  defendant  John  Fellxhe  elder,  and  Jchn  Fell  the 
younger,  do  pay  the  fame  to  the  plaintiff  accordingly.  And 
it  was  further  ordered  that  the  plaintiff's  bill  as  to  all  the  other 
relief  fought  thereby,  do  ftand  difmiffed  out  of  courts 

Wamn  verfus  Stawell^  at   the  Rollsy  February  17,  1740,   be-  Cafe  \i*jm 
fore  Mr.  Juftice  Parker. 

AN  obje&ion  was  made  for  want  of  parties  upon  the  ad  of  AcreaitorVmigf 
^  parliament  of  3  ^.  ^  M.  c.  13,  againft  fraudulent  dc-  ft^jj,\^°orf^ 
vifes,  that  the  heir  at  law  muft  be  before  the  court.  auleot  derifetr 

againft  the 
aflignee  of  the  aevilee  only,  the  heif  at  law  is  a  neceflary  party,  and  for  want^f  him  the  caufe«rdeiet 
tofiaadover. 

In  tnfwer  to  the  objedion  It  was  infifled,  that  where  the 
creditor  comes  againft  the  alienee  of  devifee  it  is  not  neceffai-y. 

Mr.  yuftici  Parker  faid.  The  objeSion  muft  be  allowed  :   it  If  •«  «a»<«» « 
is  admitted  on  all  hands  that  if  an  adion  at  law  is  brought,  it  j^^^u^l^b^^ 
mufl  be  both  againft  the  devifee  and  heir  at  law,  and  equity  againft  the  dcvt« 
follows  the  law  in   this  refped:;  but  befides,  this  is   not  2ji^''^^'^^^^^*} 
alienee  of  the  devifee,  but  an  affignee  of  bankrupts  only  who  foiiowsthc  hw 
fiands  in  the  place  of  the  devifee,  and  reprefents  him,  fo  that  ia  Out tcffed^ 
lie  cao  by  no  mean$be  called  an  alienee* 


^<k 


lid 
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Cafe  1 1 8.     Uide  verfus  Haywood^  iht  fame  day^  before  Mr.  Jufticc  Parkif* 


Kotwirhftanding 
a  teftator  diiefl- 
cd  that  his  execu- 
tors, for  any 
expences  they 
ihall  be  put  to, 
ihail  be  allowed 
their  coHs  out  of 
his  eftate  ;  yet 
as  there  was  a 
plain  fi'aud  in 
this  cafe  in  the 
executors,    the 
court  decreed 
cofts  againfl 
them. 


ATeftator  in  this  cafe  dircded  that  his  executors,  for  any 
expences  they  (hall  be  at;  fhall  be  allowed  their  cofts  out 
of  his  eftatej  and  therefore,  if  there  had  been  only  an  error  in 
judgment,  I  fhould  have  been  of  opinion  that  they  (hould  not 
have  paid  cofts,  nay  even  if  there  had  been  no  provifion  for  it 
in  the  will ;  but  where  there  is  a  plain  fraud  in  executors,  as 
there  was  in  this  cafe,  (for  though  150/.  was  offered  for  the 
good  will  of  a  houfe,  part  of  the  tefiator's  eftate,  the  execu- 
tors refufed  the  perfon  unlefs  he  would  promife  to  employ 
them  in  the  way  of  their  trade  as  wine  merchants},  I  will  de- 
cree cofts  againft  them  ;  for  this  is  a  diminifliingof  the  eftate, 
and  notwithftanding  the  teftator's  diredion  that  their  cofts 
fhould  come  out  of  the  eftate,  he  could  never  mean  to  fave 
them  harmlefs  where  they  have  been  guilty  of  a  fraud. 


Cafe  119.      HatbornthwaiU  verfus    Rujfel^  firft   f§al 

February  18,  1740. 


after   Hilary  Term, 


It  is  no  ingredi- 
ent to  take  the 
affets  out  6f  the 
bands  of  an  exe- 
cutor, that  he  is 
sot  of  an  affluent 
fortune,  as  long 
as  the  ceilator 
bimfelf  has 
^aced  this  con- 
fidence in  him 
without  regard* 
ing  his  circum* 
ftances. 

Barnard,  Chanc. 
334« 


A  Motion  for  d  receiver  to  be  appointed  by  this  court  to 
colled  in  the  money  ftanding  out  upon  feveral  fecurities, 
and  the  reft  of  the  afiets  of  ateftator,  on  a  fuggeftion  that  the 
will  was  obtained  by  fraud,  and  that  the  fanity  of  the  teftator 
is  now  likewife  conteftingin  the ecclefiaftical  court;  affidavits 
too  on  the  part  of  the  motion  were  produced  to  (hew  the  mean 
circumftancesof  tt^e  two  executors,  and  the  counfel  relied  much 
upon  the  cafe  of  Powis  verfus  Andrews^  where  upon  a  like  mo- 
tion a  receiver  was  appointed. 

Lord  Chancellor  denied  the  motion,  and  diftinguiftied  it  from 
the  cafe  of  Powis  and  Andrews  ;  there  the  fraud  appeared  very 
ftrong,  the  executors  too  were  not  related  to  the  teftator,  took 
out  a  probate  the  very  morning  he  died,  and  that  very  after- 
noon wafted  and  imbeziled  large  fums  of  money  which  they  got 
into  their  hands. 


But  here  it  is  widely  different;  there  are  very  ftrong  affida^ 
vits  produced  on  the  part  of  the  defendants  to  prove  the  fanity 
of  the  teftator,  and  no  circumftances  to  fbew  that  the  execu- 
tors ufed  any  unjuft  means^  oi^  prevailed  upon  the  weaknefs  of 
the  teftator,  to  make  his  will  in  their  favour ;  befides,  upon 
the  very  face  of  it,  it  is  a  rational-Will,  for  he  gives  away  his 
eftate  in  legacies  to  feven  of  his  neareft  relations,  and  has  pre- 
ferred the  executors,  who  are  as  near  of  kin  to  him  as  the 
plaintiff"  himfelf,  by  making  them  refiduary  legatees. 

Nor 
I       ' 
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Nor  are  there  any  grounds  to  grant  this  motion  upon  the 
other  fuggeftions  of  the  executors  not  being  refponfible  from 
their  indigent  circumftances ;  the  coUrt  never  efteems  this  as 
anjr  ingredient  to  take  the  aiTets  out  of  the  hands  and  care  of 
the  executors,  nor  will  even  the  ecclefiaftical  court  rcfufe  per- 
fons  a  probate  becaufe  they  are  not  of  affluent  fortunes,  as  long 
as  the  teftator  himfelf  has  placed  this  confidence  in  them 
without  regarding  their  circumftances  ;  befides  too,  this  cafe 
is  materially  different  from  Powis  and  Andrews  in  another  re- 
fped  ;  there  is  no  probate  here,  fo  that  as  the  bulk  of  the  te- 
ftator's  eftate  is  placed  out  upon  fecurities,  the  executors  are 
not  intitled  to  fue  or  bring  any  actions  for  them  ;  this  appji- 
cation  too  is  not  till  a  year  after  the  commencement  of  the  fuit 
in  the  ecclefiaftical  court;  for  thefe  reafons  his  lordfhip  denied 
the  motion. 

Lwoiher  verfus  Condon^  February  9,  1 740.  Cafe  120. 

CJ^HOMAS  Condon  made  his    will,  wherein    were  thefe  Barnard. Chanc* 
-^    words :  3*7- 

Imprimis^  1  give  and  bequeath  unto  my  daughters  Ifabella 
*'  Condon  and  Diana  Condon  the  (xxm  of  ^00  L  a-piece,  to  be 
^'  raifed  and  paid  unto  them  and  each  of  them  immediately 
**  after  my  death  out  of  the  rents,  iffues,  and  profits  of  my 
**  lands  and  tenements  in  Wold  Newton  Ballerwicke  and  Bog^ 
**  thorpe  in  the  county  of  York^  or  by  fale  or  mortgage  of  the 
**  fame,  or  a  competent  part  thereof,  together  with  intereft 
**  for  the  faid  refpedtive  fums  after  the  rate  of  6  /.  per  cent,  per 
**  ann.  from  the  time  of  my  deceafe  until  the  fcvcral  refpedlive 
**  fums  of  500  /.  fhall  be  duly  paid  to  my  faid  daughters,  or 
*'  tbeir  refpeSiive  executors^  adminijlrators  or  ajjigns,^* 

**  liem^  I  give  and  bequeath  unto  each  of  my  faid  daugh- 
•*  tcrs,  the  fum  of  1000/.   to  be  raifed  and  to  be  paid  unto 
**  them  feverally  and  refpedively  immediately  after  the  de- 
**  ceafc  of  my. wife,  out  of  the  rents,  ifliues  and  profits  of  my 
**  manors,  lands,   tenements  and  hereditaments  in  Willoughb;f 
**  in  the  faid  county  of  Tork^  or  by  fale  or  mortgage  of  the 
*'  fame,  or  a  competent  part  thereof,  together  with  intereft  for 
*'  the  faid  feveral  fums  of  1000/.  after  the  rate  aforefaid, 
**  from  the  deceafe  of  my  faid  wife,  until  the  faid  fums  (hall 
**  be  duly  paid  to  my  faid  daughters,   or  their  refpeSfive  execu- 
**  torsy  adminijlrators  or  ajftgns  \  and  my   further  will  is, , that 
**  in  cafe  either  of  my  faid  daughters  fhall  depart  this  life  be- 
**  fore  me,  then  the  furvivor  of  my  faid  daughters,  her  exe- 
^^  cutors,  adminiftrators  and  afligns,  (hall  have  and  receive  all 
*'*  and  every  the  fum  and  fums  of  money  herein  by  me  bef^i*© 
**  devifed  out  of  my  faid  lands,  to  be  raifed  in  the  manner 
**  herein  before  appointed  ;  And  in  fuch  cafe  the  part  of  the 
♦*  dmighter  fo  dying  Jhall  not  ceafe  or  Jink  into  the  efiate  for  the  he* 
*'  nefit  of  my  heir^  but  Jhall  remain  and  be  raifed  for  the  be  rift  of 
**  myfwviving  daughter .^ 
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LaJ}^^  ^^  I  bequeath  all  my  chattels  real  and  perfonalj  aifd 
'*  all  my  goods  moveable  and  immoveable^  and  all  my  per-* 
**  fonal  eftate  whatfoever,  unto  my  faid  daughters,  and  do 
*^  make  and  conftltuce  them  executors  of  this  my  laft  wiU  and 
**  teftament.     In  witnefs, lie" 

The  teftator  died,  and  left  one  fon  Thomas j  and  two  daugh** 
ters  Diana  and  Ifabella  ;  in  1719^  after  the  death  of  the  tefta- 
tor, Diana  intermarried  with  Sir  fFilliam  Lowther ;  Diana  died 
in  1736  ;  i/irn^  the  mother  died  in  the  year  following;  The 
prefent  bill  is  brought  by  Sir  William  Lowther  againft  72i9- 
mas  Condon  and  Ifabella^i  who  has  intermarried  with  Mr.  P///, 
in  order  to  have  the  fum  of  one  thoufand  pounds  mentioned 
in  the  will  raifed  out  of  the  eftate,  which  was  thereby  charged 
with  it. 

Lord  Chancellor  faid  his  opinion  was  that  the  lOOO  /•  ought 
to  be  raifed  :  He  owned  it  was  very  true,  that  there  is  an  efta- 
bliflied  and  fixed  diftindion  between  legacies  charged  upon  the 
perfonal  eftate,  and  legacies  upon  the  real  j  and  though  this 
would  have  been  clearly  a  vefted  legacy  in  cafe  it  had  been 
chargeable  upon  the  perfonal,  yet  it  is  not  fo  clear  a  cafe  as  it 
is  chargeable  upon  the  real  eftate  ;  but  ftill  there  is  fufficient 
ground  to  fay,  even  in  the  prefent  cafe,  the  legacy  is  a  vefted 
one,  and  the  plaintiff  intided  to  it. 

The  words  of  the  will  are  in  this/nanncr  :  **  I  give  and  be- 
**  queath  to  each  of  my  daughters  the  fum  of  1000  /.  to  be 
*'  raifed  and  to  be  paid  unto  them  feverally  and  refpe£Uvely 
**  immediately  after  the  deceafe  of  my  wife/' 

It  has  been  de-  Sothatitis  a  gift  immediate  to  the  daughters,  though  not 
termined,  where  indeed  to  be  raifed  till  after  the  death  of  the  teftator*s  wife ;  the 
r*T/^"^d'*  time  mentioned  in  the  will  is  not  annexed  to  the  fubftance  of 
ttw>  coStbin-  ^be  legacy,  but  to  the  payment  of  it  5  and  confequently,  if 
ciesy  though  one  this  had  beeh  a  legacv  chargeable  upon  the  perifonal  eftate,  it 
♦f  them  doth  not  ^q^jJj  j^^^^  y^^^^  clearly  a  vefted  one,  and  the  plaintiflF  intitled 
g^cy  ihaU  be  to  it ;  but  this  IS  chargeable  upon  the  real ;  it  muft  be  owned 
laifed.  that  it  is  equally  an  eftablifhed  rule,  that  where  a  legacy  is 

J^iTng  th^^^  given  of  this  fort,  though  the  time  mentioned  in  the  will  H 
of  payment  of  a  annexed  to  the  payment  of  it,  and  not  to  the  body  and  fub*» 
legacy  hat  been  ftance  of  the  legacy,  yet  in  general  fuch  legacies  fliall  not  be 
Ix^tLnccQi  raifed,  where  the  legatee  dies  before  the  time  of  payment^  and 
the  reftatorS  this  is  fo  more  efpecially  where  a  legacy  of  that  fort  is  given 
eftate,  and  not    jjy  ^^y  ^f  portion  :  but  notwithftanding  this  is  the  general  rule. 

to  the  circum-         ^      .^        \.,.  ,.  t.tt°-  -r^L-i 

ft^inces  of  the     J^  the  prmcipal  ingredient  which  has  given  rife  (o  this  doc«' 

legatees,  that  is 

not  fo  ftrong  a  cafe  for  a  legacy's  finking  into  theeAate,  as  where  the  poftponing  the  payment  of  i^luwi 

•ppeared  to  have  arifen  from  circumftances  on  the  part  of  the  legatee. 

All  inference  may  be  drawn  in  the  plainufTs  favbor  from  the  dire^on  that  the  legacy  ibaU  be  paid  tof 
tfae^ughters^  or  tbtir  refft&ivi  ex/Kutort,  adminijhoton^  Mndfijpffu, 

trine 
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'  ttine  has  been,  that  the  poftponing  the  payment  of  the  legacy 
has  appeared  to  have  arifen  from  circumftances  on  the  part  of 
the  legatee^'as'  her'iictaibing  the  age  of  21  or  marriage  ;  there  if 
the  legatee  bad  died  before  the  time  of  payment  of  the  legacy, 
this  courts  which  favburs  the' real  eftate,  have  confidered  it  in 
this  light,  that  there  is  no  occafion  it  (hould  be  raifed,  the  par- 
ty dying,  who  was  in  the  immediate  contemplation  of  the  tefta- 
tor  5  but  where  the  poftponing  the  time  of  payment  of  a  legacy 
has  been  owing  to  the  circumftance  of  the  ceftator*s  eftate,  and 
not  to  the  circumftances  of  the  legatee,  that  is  not  fo  ftrong  a 
cafe  to  favour  the  legacy's  finking  into  the  eftate,  as  the  other 
IS ;  though  his  lord&ip  faid  he  did  not  know  but  that  the  cafes 
have  eone  fo  far  as  even  there  in  feme  inftances  to  altow  of 
their  finking  into  the  eftate:  it  has  been  determined  that  where 
a  legacy  charged  upon  land  depends  upon  two  contingencies, 
and  one  of  them  doth  not  happen,  the  legacy  (hall  be  raifed; 
the  cafe  of  King  and  tVitherSj  Free,  in  Ch.  348.  However,  in 
the  prefent  cafe  it  is  clear  upon  the  penning  of  the  bill  that  the 
intention  of  the  teftator  was  that  the  legacy  in  queftion  (hould 
be  raifed,  in  favour  of  the  plaintiff;  here  1000/.  is  given  to  each 
of  the  daughters,  with  intereft  to  be  computed  from  the  death 
of  the  teftator's  wife ;  no  argument  can  be  drawn  from  the  cir- 
cumftances relating  to  the  intereft,  for  it  was  natural  to  give  a 
diredion  about  that  in  the  manner  it  has  been  done ;  but  then 
the  will  goes  on  and  direds  that  this  legacy  Jhall  be  paid  to  the 
daughters^  or  to  their  refpeSIive  executors^  adminijirators  and  aj/igns  : 
and  fometbing  may  be  inferred  from*  thence  in  favour  of  th^ 
plaintifi^. 

It  has  been  faid,  that  the  ufe  of  this  ckufe  might  be  only  to 
(hew  the  teftator*s  intention  that  if  ihe  daughters  furvived  the 
mother,  and  afterwards  died,  the  legacies  (hould  be  paid  to  their 
reprefentatives ;  but  if  that  was  the  meaning  of  the  tellator,  the 
inferting  this  claufe  was  very  unneceffary  j  for  if  the  daughters 
furvived  the  mother,  there  could  be  no  doubt  but  that  the  re- 
pre/entatives  of  them  would  be  intitled  to  the  legacy  of  courfe. 

The  ufe  of  this  claufe  feems  rather  to  (hew  the  teftator's  in-  The  cluni^  oo 
tentton,  that  if  the  daughters  died  in  the  life-time  of  their  mo-  J^^);J[* 
ther,  and  after  the  tefbtor's  death,  that  the  legacies  (hould  bcprincipluf 
paid  to  their  reprefentatives.     But  his  Lordfliip  faid  he  did  not  ^o»>n<J«<i  his 
^eft  his  opinion  upon  this  claufe  in  the  will ;  the  claufe  that  he  X^a^r^aTo? 
founded  himfelf  principally  upon,  was  the  following  :  and  my  thai  if  one 
further  will  is,  «  that  in  cafe  either  of  my  faid  daughters  (hall  g^^^^^^^"^^ 
•*  depart  this  life  before  me,  then  the  furvivur  of  my  faid  daugh-  pa,t  AouW  n!c 
•*  icrs,  her  executors,  adminiftrators  and  affigns,  (hi^ll  have  and  fmk  imo  Utf 
•*  receive  all  and  every  the  fum  and  fums  of  money  herein  be*  *^*^' 
'^  fore  by  me  devifed  out  of  my  faid  land?,  to  be  raifed  in  the 
*•  manner  herein  before  appointed  j  and  in  fuch  cafe  the  part 
••  of  the  daughter  fo  dying  fliall  not  ceafe,  or  fink  into  the  eftate 
**  for  the  benefit  of  my  heir,  but  (hall  remain  and  be  raifed  for 
^*  the  benefit  of  my  daughters/' 

Vol.  II.  K  It  ^ 
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It  has  been  faid,  that  the  contingency  upon  which  this  clau^ 
.  of  the  will  was  to  take  cfFed^has  not  happened  ;  but  it  is  plain 
that  the  teftator  had  in  his  view  a  certain  cafe  wherein  the  lega- 
cy fhoald  not  fink  into  the  eftate  :  TTfat  cafi  wasy  the  event  of 
either  of  the  daughters  dying  in  the  life-time  of  the  teftator* 
And  if  even  in  that  cafe  the  tcl{ator  defigned  that  the  legacy 
(hould  not  fiok  into  the  eftate,  a  much  ftronger  reafon  is  there 
to  infer,  that  be  did  not  defign  it  (hould  when  the  daughter 
furvived  him. 

This  claufe  is  a  plain  indication  of  the  teftator's  deftgn,  that 
the  daughters  fliould  have  this  legacy  at  all  events,  'anq  that  it 
fliould  not  depend  upon  the  accident  of  their  dyitig  in  the  life- 
time of  their  mother  :  it  has  been  faid,  that  if  the  teftator  had 
been  afked  at  the  time  of  making  his  will,  whether  in  fuch  an 
event  as  has  happened  he  would  have  the  1000/.  legacy  raifed 
for  the  plaintiff,  he  certainly  would  have  ahfwered  that  he 
would  not. 

But  fuch  manner  of  arguing  by  aiking  a  queftion  of  this  fort» 
is  a  very  uncertain  one  :  thofe  that  make  the  queftion,  anfwer 
it  themfelves,  and  give  fuch  an  anfwer  as  feems  for  their  purpofe. 
But  if  this  queftion  had  in  reality  been  aiked  the  teftator,  his 
Lordftiip.fatd,  be  fiiould  have  thought  it  much  more  probable 
that^  under  the  circumftances  of  the  prcfeivt  cafe,  the  teftator 
would  have  anfwered  that  his  meaning  was  that  the  plaintiff^ 
fhould  have  this  legacy. 

The  plalntiiF  married  this  lady  In  17199  flie  did  not  die  tilL 

1736,  and  it  would  be  a  reafonablc  thing  in  itfelf  that,  under 

*'  fuch  circumftances,"  the  teftator  fliould  intend  that  the  plaintiff' 

fliould  have  this  legacy ;  and  Lord  Chancellor  decreed  the  lOOb  /. 

fliould  beraifed  for  the  plaintiffs  out  of  the  eftate  charged  with^  it. 

Lowther  verCiis  Condon,  June  6,  1741. 

THIS  caufe  was  brought  on  again  by  the  defendant  on*,  a 
petition  of  rehearing,  when  the  Attorney  General  of  coun- 
cil for  him  cited  the  following  cafes  :  Pawlet  verfus.Ptfw/f/,  2 
f^ent.  366,  367.  on  a  fettlement.     Hall  yerfus  Terry,  (fee  ipy 

1  ft  Vol.  of  Rep.  502.)  M.  T.  1738,  before  Lord  Hardwicle. 
Bradky  verfus  Powell,  before  Lord  Talbot,  May  173.6,  .oil  a 
fettlement.  Butler  verfus  Duncomh^  2  Vern,  760.  Sroipn 
verfus  Berkley,  M.T  1 728.     Duke  of  Chandos  verfus   Talbotj 

2  mi.  6&g.  Prowefs  verfus  Ahingdon,  1738.  (fee  my  ift  Vol. 
of  Repi  j^Sz.)  I 

The  cafes  cited  for  the  plaintiff  were  King  verfus  If^th^rt 

Prec.  in  Cfjan.  348.     Eq,  Ca,  Ahr,  112.  Bruin  verfus  Bruin.    2 

'  Virn.  439,  Pit  field' ^  cafe.      2  JVill.  513.  IVilfon  verfus  Spenar^ 

before  Lord  King^  affifted  by  Sir  Jofeph  Jekyll,  1 73.2.  jltkins  verfus 

*  Hiccock,  July  i?37,  (fee  my  firli  Vol.  of  Rep  500.)  Carter  vqr* 

iufc  Bleifoe,  7  Fern,  6j6.  The 
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Tht  cafe  of  Bradley  verfus  Powell^  being  much  relied  upon 
^7  the  liefendant's  counfel,  .was  ftated  more  fully,  and  is  as 
follows  : 

Jihn  Powill  tenant  for  lif^,  remainder  to  Henry  his  eldeft  fon 
in  tail,  by  jfecovery,  t^c.  fettled  the  eftate  to  the  ufe  of  John  the 
father  for  life  as  to  part,  remainder  to  truftees  for  200  years, 
tl^ntruft  to  t-aife  1 100  /.  for  Richard  the  fecondfon,  to  be  paid 
him  within  fix  years  after  the  death  of  John^  or  as  foon  after  as 
the  fame  could  be  raifed,  and  in  the  mean  time  intereft  from 
the  death  of  John  the  father  for  and  towards  his  maintenance, 
k-i^mainder  to  Henry  the  eldeft  fon  for  life,  remainder  to  his  firft 
and  other  fons  in  tail. 

Richard  t\it  fecond  fon  attained  his  age  of  45  and  died  in  the 
life  of  his  father,  greatly  in  debt,  and  left  no  aflets  ;  two  years 
after  Jebn  the  father  died,  and  upon  his  death  700  /•  per  ann. 
icame  to  Henry^  and  after  his  death  to  his  fon  the  defendant. 

A  bill  was  brought  by  the  creditors  of  Richard  to  have  the 
hoc/,  raifed. 

Lord  Talbot  declared  Richard  is  to  be  confidered  as  a  pur- 
chafer  under  the  recovery,  and  fettlement  of  the  1100/.  but 
however,  faid  he,  this  cafe  differs  from  King  verfus  Withers  and 
Brown  ytx(\x%  Berkley^  for  there,  marriage  one  of  the  contin** 
gencies  happened,  but  here  the  1 100  /.is  limited  to  be  paid  to 
Richard  within  6  years  after  his  father's  death,  without  any 
other  limitation,  and  he  dying  in  his  father's  life-time,  the 
contingency  hath  never  happened,  and  the  portion  muft  there- 
fore fink  for  the  benefit  of  the  owner  of  the  real  eftate ;  and  fo 
difmiffcd  the  bill.     Vide  Caf,  in  Ef.  in  Lord  Talbot's  Time  iij. 

Lo&o  Chancellor, 

The  prefent  cafe  feems  to  me  to  be  brought  on  again  rather  for  Lora  BsrJhncH 
learning  fake,  and  to  rcfrefli  the  memory  of  the  court,  than  for  Sj|^j|j\j^iJ*2ril 
any  real  fervice  to  the  defendant ;  for  my  own  part  I  had  no  hearing,  ai.d 
doubt  at  the  firft  hearing,  and  I  think  there  is  as  little  room  thought  there 
for  it  here  as  in  any  cafe  whatever.  ToHt'iri'anr 

any  cafe. 

As  to  the  general  rule  with  regard  to  portions  to  be  raifed  ^^^  ^^^^  ^j,, 
out  of  land,  it  has  certainly  been  eftablifhed  ever  fince  PawUt  cafe  oiPawUt 
vtffus  Patuletj  that  where  there  is  a  portion  to  be  raifed  out  ^"^'**  ^^^^''''^ 
of  land,  if  the  perfon  dies  before  the  day  of  payment  comes,  it  ^hlt^^X^^Tthwi 
^ks  for  the  benefit  of  the  heir,  and  determined  on  this  reafon-  is  a  ponion  to  be 
ing,  that  the  child  did  not  want  the  portion,  and   therefore  J^^^J^  *^^' ^"j;^ 
fliould  not  burthen  the  inheritance.  p'"ron  l\c%  befon 

t*)e  day  ot  pay- 
at &t  comets  ir  finka  for  the  benefit  of  the  heir. 

K2  T\veit 
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A  reafonable  There   are  fcveral  fubfequent  cafes  where  there  have  been  , 

bifma^cTrom^^  determinations  againft  feme  of  the  diftin<aions  in  FawUt  verfus 
that  cafe  between  PawUt  \  as  for  inftance,  there  may  be  a  reafonable  diftindion 
a  t«mc  of  p-y-  made  between  a  time  of  payment  that;^pears  to  have  been  de- 
pea?s  o^havc^'  T^^cd  from  the  circumftanccs  of  the  perfon,  and  where  it  has 
been  derived  becn  derived  from  the  circumftances  of  the  fund  ;  9nd  this  is 
from  the  circum-^he  ftroog  reafoning  Lord  Harcouri  introduces  in  his  argument 
^XnVl'J^m  on  the  cafe  of  King  verfus  Wither:. 

tbecircurnltancet 

or  the  fund.  ^5  ^^fgs  Qf  jijis  fort  muft  be  left  to  the  difcretion  of  the 

Court,  who  are  governed  by  prudential  reafons  and  particular 
circumftances,  it  is  hot  to  be  wondred  at  that  there  mould  not 
be  one  certain  and  invariable  rule. 

The  father  here  has  pofiponed  the  raifing  of  the  fiim  of 
1000/.  a-piece  to  his  daughters  till  after  his  wife's  deceafe, 
and  for  this  reafon,  becaufe  it  did  not  fuit  the  circumftances  of 
his  eftate  that  it  (hould  be  raifed  before* 

The  intention  of  the  teftator  is  (hewn  moftftrongjy  in  the 
claufe,  where  he  gives  the  whole  to  the  furviving  daughter. 
Vide  the  claufe  in  the  firft  part  of  this  cafe. 

lM8  probable  ,  TThe  teftator  might  know  that  if  the  legatee  died  in  his  life- 
foiTiccTmmon  ^'"^^  '^  would  lapfc,  but  he  might  not  know  the  rule  of  this  court 
lawyers  who  do  in  another  refpefi  ;  and  I  believe  there  may  be  feveral  common 
not  know  if  a     Javfyers  who  do  not  attend  here,  that  poffibly  may  not  know^ 

portion  IS  charg-     ,       '.^    .     .        ,  ,  ,        ,      .  -n   r    1      •    '    •       •     .       .  *^ 

edon  )<«nd  that  that  It  It  IS  charged  on  land,  it  will  link  in  the  inheritance  if 
it  wiiifinkinrhe  the  perfon  dies  before  the  time  of  payment, 

inheritancr,   if 

befoH't^mc'^of         ^^  *^  *  "*^*  abfurd  fuppofition,  that  if  both  daughters  (hould 

p!ymentr^°      die  in  the  mother's  life^tin[ie,  tho'  they  had  lived  to  be  ii^ty 

years  old,  that  the  portiohs  (hould  not  be  raifed,  and  yet  if 

one  only  furvived  the  father,  that  daughter   (hould  have  the 

whole. 

In  (hort^  the  manner  in  which  this  claufe  is  worded  (bew^ 
the  intention  of  the  teftator  extremely  plain,  and  as  there  is  fo 
clear  an  indication  of  his  intention,  I  may,  and  ought  to  lay 
bold  pi  a  ftrong  reafoning  to  be  drawn  from  the  words  exee^^ 
torsy  adminijirators  and  affigns^  immediately  preceding  the  claufe 
of  furvivorlhip  ;  for  his  meaning  was,  that  in  cafe  the  daugli- 
ters  (hould  die  before  the  portion  was  raifed,  that  the  execu- 
tors (hould  be  intitled  to  have  the  looo/.  raifed  off  the  eftate. 

It  is  circumftances,  as  I  faid  before,  muft  govern  in  cafes  of 
this  nature,  and  here  are  very  ftrong  ones  ;  Lady  Lowiher  was^ 
n)arried  flxteen  years,  furvived  her  father  twenty,  and  died  but 
a  year  before  her  motner  ;^  and  becaufe  of  this  accident  of  the 
mother's  furviving,  it  is  infifted  that  I  am  to  adhere  to*ftri<£l 
rules,  and  not  fuffer  the  portion  to  be  raifed  ^  this  mufl: 
A^und  very  oddly  in  a  court  of  equity, 
'a  There 
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.  There  is  no  doubr,  if  a  bond  had  been  entred  into  by  Mr. 
Cim4on^  on  condition  to  pay  1000/.  to  his  daughter,  after  the 
death  of  his  wife,  but  it  would  have  been  forfeited,  if  the  fa- 
ther's executors  had  refufed  to  pay  after  the  wife's  death,  not* 
withihinding  fhe  furvived  the  daughter. 

In  the  cafe  of  Bruen  v.  Bruen^  2  Fern.  439.  *  where  the  por-  Had  ibe  father 
tion  was  to  come  out  of  land,  tho'  there  was  no  time  of  pay-  entered  into  a 
ment  fixed,  yet  the  child  dying  at  five  years  old,  the  court  JoooA^to^'hs 
would  not  raife  it :  So  that  by  this  cafe  it  is  plain,  that  equity  daughr'er,  after 
does  not  always  keep  to  ftridl  rules  ;  for  when  no  time  of  pay-  ^"  ^'^j'*  '^*^*'*«» 
ment  is  fixed,  a  legacy,  in  general  is  held  to  be  paid  imme- bccr*forte»ted,^if 
diately  ;    and  yet  the  court  then   deviated  from  the  general  the  executor  had 
rule,  by  decreeing  it  not  to  be  raifed,  becaufe  the  child  died  !ff"^***  ^^^y- . 

r  ^         X  t  %  r  i.t.  .  /•!  Wht-n  no  time  of 

10  young,  that  the  end  for  which  it  was  given  ceafed.  payment  is  fixec^, 

•  legacy  in  gene* 
ral  18  held  to  be  paid  immediatelj^  unlefs  the  end  for  which  it  was  given  ceafed. 

On  the  whole,    I  think  the   intention  is  extremely' clear '^^^epo^pon'^B 
under  this  will,  that  the  portion  Ihould  be  raifed,  and  that  the  hlrJ',Ja',^?«°y 
pioftponing  the  time  of  payment^as  only  for  the  convenience  for  the  conveni. 
of  the  cftate,  becaufe  it  would  have  diftreffed  the  fon  to  have  ®"**°^  ^^V^h 
raifed  it  in  the  mother's  life-time,  before  her  jointure  fell  in.  fon 'would  \tve 

been   hurt,  if 
raifed  before  his  mothet^s  jointure  fell  in. 


Sit  yobn  Samardi/loH  verfas  Litigocd^  February  g,  17+0.        Cafe  121. 

Sl^yebn  Bamardifion^  remainder  in  tail  in  the  eftate  in  Sir  7.  5.  re- 
queftion,  being  diftreffed  in  his  circumftances,  conveys  j^*[J^*^^^*".^^*j|^ 
the  manor  of  Ration  Magna  and  Ration  Parva  in  Suffolk^  of  the  queftion,  being 
yearly  value  of  300/.  expedant  upon  an  eftate  for  life  in  his  d'rtrefled,  con- 
uncle  Sir  Samuil  Barnardijiony  for  the  fum  of  300/.  only,  to  ^^'J^f  J^J'j^^^  ^/;^^ 
the  defendant  Mr.  Lingoody  his  heirs  and  ailigns  for  ever,  ly  v^lueof  300/. 
from  and  after  the  deceafe  of  Sir  Samuel  Bamardifion.  without  cxpea^-nt  on  an 

iffuemale.  eftate  for  life  in 

•^        »»*»**r.  jjj5    uncle  Sir 

Smmul  BivtmrdifioH  for  the  fiim  of  300/.  to  the  defendant,  his  heirs  and  «flignt»  from  and  atter  the  de« 
caie  of  Sir  Samuel  Barnardifton,  without  iifue  male. 

Sir  y,  B,  brought  a  bill  to  be  relieved  againft  this  bargain,  as  unconfcionable.  Lord  Hardivicke  kcM  it 
snmd  cnweyaneef  even  iuftint  of  law,  fir  as  the  plaintiff  bad  a  remainder  in  tail  only,  be  could  but  cen- 
«ipr  focb  eftaie  as  be  had^  and  not  difpofe  of  the  inheritance.    Barnard.  Chanc.  3  37. 

The  original  bill  is  brought  by  Sir  John  Barnardijlon^  to  be 
relieved  againft  this  bargain,  as  being  an  unconfcionable  one, 
and  made  without  a  proper  confiderktion. 


•  Note,  in  Cajes  in  Equity  abridged^  267,  it  is  mentioned,  tbat  the  daughter  died 
mnthin  tbejtar,  though  nvt  taken  notice  of  in  Mr.  Vernotii  xt^xtoi  Bruen  verius 
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The  crofs  bill  by  the  defendant  to  cftablilh  the  agreement 
between  him  and  the.  plaintiff  for  the  Tale  of  th^fe  manors,  tncl 

for  a  fpecific  performance. 

Lord  Chancellor, 

The  firft  confideration  is,  if  the  plaintiff  in  the  crofs  caufe 
is  intitled  to  k  decree  for  a  fpecific  performance  of  this  agree- 
ment. -  , 

I  am  of  opinion  here  are  no  grounds  for  the  court  to  make' 
fuch  a  decree ;  for  I  am  inclined  to  think  it  a  void  convey- ' 
ance,  even  in  point  of  law  :  For  it  is  a  conveyance  of  the  ma- 
nors therein  mentioned  to  Mr.  Lingoody  habendum  to  him,  his 
heirs  and  affigns  for  ever,  from  and  after  the  deceafe  of  Sir 
Samuel  Rarnardijion^  without  iffue  male  :  Now,  as  the  plaintiff 
in  the  original  caufe  had  a  remainder  in  tail  only,  he  could 
but  convey  fuch  eftate  as  he  had  \  but  this  is  an  attempt  to 
difpofe  of  the  whole  inheritan(;e  of  the  eftate, 

AperfoowhQ  A  perfon  who  conveys  an  e|late-tail,  conveys  Mum  Jlatum, 
conveyi  an eftttcyj^i^jjj^  which  is  au  eftate  for  life  :  It  is  one  thing,  where  aa 
i!if'/«f««7«wii,  tftate-tail  takes  place  in  poffeflion,  and  .where  it  is  to  veft  ir^ 
which  is  an  ef-  futuro ;  this  is  habendum  a  remainder  after  the  death  of  tenant 
StJrd!!fd  oMy  ^^^  ''^^>  ^"^  confequently  vefts  nothing  in  the  defendant,  for 
carries  an  eftate  a  fpringing  ufe  Cannot  be  limited  ;  and  as  this  deed  only  car- 
for  life,  it  is  not  j-ies  an  eftate  for  life,  it  is  not  fuch  an  eftate  as  the  parties 
JheVrti!.  con*'  contraScd  for,  and  is  therefore  void.  Vid(  the  cafe  of  Bniym 
traf^ed  for,  4n4  verfus  Deakin^  in  the  Houfe  of  Lords. 
t||erffoie  foid. 

In  the  cafe  of  a  hard  bargain,  where  it  is  not  abfolutely  exe^ 
cuted,  but  executory  only,  the  conftant  rule  of  the  court  is, 
not  to  carry  it  into  execution. 

The  uncle,  Sir  Samuel  BarnardiJIen^  was  living,  who  was 
i^n  pofleffion  of  the  eftate,  and  the  fathei-  ef  the  plaintiff  like- 
wile  was  living,  under  whom  the  plaintiff  claimed  as  laft  re- 
mainder-man, at  the  time  of  this  agreement :  The  parties  too 
were  not  abfolutely  fure,  whether  the  eftate  confifted  of  one 
or  two  manors  ;  fo  that  the  plaintiff  did  not  know  for  certain 
uhac  he  fold,  nor  the  defendant  what  he  purchased;  and  tak- 
'  ir.g  it  tjien  in  the  faireft  light,  the  court  ought  not  to  decree 
a  IpccifiC  performance  of  a  bargain  made  intirely  in  the  dark* 

A  Ja«?gmsnt  of  This  being  the  cafe,  I  cannot  think  of  leaving  the  plaintiff 
6dco/.  i>eingta.  in  the  Original  caufe  at  the  defend-ini's  mercy,  to  put  a  judg- 
^"hepurchrfe  "1^^^  of  6cco /.  in  fuit,  which  he  compelled,  or  rather  drew 
M  a  I'ecunty  tor  in  the  plaintiff  to  give  at  the  time  of  the  agreement,  as  a  feci^- 
^/^  P7''"^'"*"f»  rity  for  the  performance  of  it. 

Lord  llariiiuicke  ^  f 

diicttca  It  fhould  ftind  only  as  a  fecurity  for  priocipal,  jntorcft  and  cofls,  and  no  further, 

I  am 
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lam  of  opimon,  therefore,  upon  the  circumftancesof  this 
caie,  it  is  juft  in  the  court  to  fet  the  thing  right  for  the  bene- 
fit of  all  the  parties  :  And  in  the  firft  place  I  muft  relieve  the 
plaintiff  in  the  original  caufe  ;  and  for  this  purpofe  do  decree 
that  the  judgment  &all  ftand  as  a  fecarity  only  for  the  defend- 
ant's principal,  intereft  and  cofts,  and  no  further. 

There  are  all  the 
For  without  doubt,  there  are  all   the  material   ingredients  material  ingredl^ 
in  this  cafe,  as  well  as  in   thofe  which  have  been  cited  of  *^|*  j"^^'*^^/^» 
Cmis  Arglajfe  verfus  Mufchamp^  i  Vern,  75,   135,  237.   and  have  becn^ched^ 
B(my  verfus  P///,  2  Vern,  14.    and  Knot  verfus  Johnfon   and^  ^«  ^^^  «*»»« 
Graham^  2  Vem.  27.  to  fet  afide  this  agreement  as  a  catching  ^^5^*°^,,"^^*^ 
bar^^ain^   againft  a  neceffitpus  and  improvident  heir.  againft  a  neceili* 

toushcir. 

The  very  advancing  money  in  fuch  fmal!  fufns,  as  has  been  Whn  guides  the 
done  in  the  prefent  cafe,  as  three  guineas,   fix  guineas,  ^^ .  ^^^un  m  all  thcfe 
(hew  the  plaintiff  to  be  in  the  utmoft  diftrefs  j  and  as  to  the  jng  the  advan-* 
hazard  the  defendant  run  of  it's  being  a  lofing  bargain,  it  is  »ge  ot  an  heVi 
a  circuinftance  in  common  only  with  all  people  who  are  deal-1^??  diftreffed, 
ers  in   this  way,  and    if  this   had   been  a  rea ion  for  carrying  dpai  ground  of 
fuch  an  agreement  into  execution,  there  never  would  have  *^^«  <*«^'^««^ 
b^en  any  of  them  fet  afide  ;  but  what  thexourt  is  guided  by  in 
all  thefe  cafes  is,  the  taking  an  undue  advantage  of  an  heir's 
being  in  diftrefTed  and  neceffitous  gircumftances ;  and  this  is 
the  principal  ground  of  thefe  decrees. 

Here  is  no  more  than  three  hundred  pounds  given  for  an 
eftate  of  three  hundred  pounds  a  year,  which  is  but  one  year's 
purchafe  of  a  iteverfion  that  was  to  fall  in  upon  the  death  of  a 
perfon  who  was  turned  of  fifty,  and  not  likely  to  marry,  fo 
that  the  hazard  the  contracting  party  run  was  very  fmall. 

The  conveyance  is  dated  on  the  6th  o^  January ^  J  7  30,  and 
the  firfl  receipt  the  plaintiff  gave,  which  was  for  fifteen  gui- 
neas, was  but  the  May  before,  exprefsly  recited  to  be  in  part, 
of  payment  for  the  reverfion  of  Ration  Magna  and  Ration  Par^ 
va^  10/.  in  another,  6/.  6i.  in  another,  and  20/.  in  another 
receipt,  and  fo  on,  and  all  of  them  recited  to  be  in  part  of  the 
piirchafe- money ;  and  if  this  had  been  a  fair  tranfadion,  the 
court  woul^  have  decreed  the  plaintiff  to  convey  on  fuch  re- 
ceipts. 

But  can  this  be  faid  to  be  a  fair  way  of  purchafing  ef^ates, 
to  furnifh  a  young  heir  with  money,  from  hand  to  mouth, 
and  barely  enough  to. buy  him  necefTaiies  in  the  life- time  of 
his  anceflor. 


K.4  A? 


t3$  dASES  Argued  and  Determiot:d 

the  court  have  As  to  the  hazard  which  the  purchafer  run,  I  have  itid  be- 
»iway»  extended  fore  that  thij  court  have  always  extended  their  relief  in  fivch 
Juch  cTfesforthe  cafcs^  and- with  the:  grcatcft  juftice  in  the  world,  for  the  fake 
fake  of  the  pub^  of  the  publick,  to  prevent  peoples  gaming,  as  it  were,  to  the 
^^^crtJic^  ^ImTn *  prejudice  and  damage  of  young  improvident  perfons,  and  the 
to  the- prejudice  ruin  of  families, 
of  im(>rovideot 
pcrfoAti  and  the  ruin  of  families.    Cofts  decreed  to  Sir  J»bn  Bamardiftm. 

I  cannot  do  proper  juftice,  in  this  cafe,  unlcfs  I  decree 
eo{l$  to  the  defendant  in  the  crofs  caufe ;  I  (ball  referve  the 
confideration  of  cods  in  the  original  caufe,  till  the  Mailer  (hall 
have  taken  an  account  of  what  is  due  to  the  defendant  in  the 
original  for  principal  and  intereft,  at  the  rate  of  4/.  fir  unt* 
on  the  fums  advanced  by  him  at  different  times. 


(iafe  ,122.     T^bi  ArcbUJhop  of  York  and  DoSi^r  Hayter  verfus  Sir  Miles  Sta^ 

pleton  and  others^  February  21,  1 740. 

A  leffeeofiree-  'TpHE  archbifliop  of  Tori  wzs  intitled,  injsin  tccUfue^  to  the 
tory  for  three  \^  reftory  of  MitUn  in  Yorkftnrey  and,  in  1733,  granted  a 
^^  ^®  ^^  leafe  for  three  lives  to  archdeacon  Haytify  who  made  a  deriva- 
fcaf4*bringi  \  ^'^e  Icafc  to  onc  ToyUr  5  and  this  bill  is  brought  by  the  arch- 
bill  iot  tithe  in  bifhop  and  doSor  Hayter  for  an  account  of  tithes  in  kind^  and 
tLbiifc  ^a^u(h^  ^^  eftablilh  the  cuftom  of  fetting  out  the  corn  in  ftooks  or 

of  fetting  out      ftacks. 

corn  in  ftooki :  ' 

l<ord  H(tr(/wiVi«  held  the  bill  is  properlj  brought^  though  the  tithes  are  oat  in  leafe^  to  prevent  col- 
luAoA  betweeji)  a  leHee  and  occupiers. 


It  was  objeded.  that  there  is  no  foundation  for  this  bill, 
becaufe  do£);or  Hayter^  having  made  a  leafe  to  Tnylor^  is  not  in- 
titled  to  any  account,  and  cannot  maintain  a  bill  to  efta- 
blifh  a  cuftom  of  fetting  out  in  ftooks  or  ftacks,  which  is  a 
mere  right. 

Lord  Chanc^lloKj 

I  am  of  opinion,  the  bill  to  eftablifh  the  cuftom  is  welt 
brought  i  and  that  the  perfon  who  is  intitled  to  the  inherit'? 
ance  is  properly  made  a  party,  notwithftanding  the  tithes  theni- 
lelves  were  out  in  leafe  at  the  time  for  which  the  account  is 
prayed;  for  otherwife  it  might  introduce  great  inconveniences, 
^y  a  collufion  betweei)  the  lefl*ees  and  the  occupiers :  And 
that  a  bill  may  be  even  brought,  without  praying  an  account, 
to  eftablifti  a  mere  right  only,  appears  from  the  common  cafe 
of  bills  for  eftabliftiing  modu£eSy  and  therefore  ftiall  dire&  an 

iift^c  to  try  the  cuftom  of  the  ftacks  or  ftooks^ 
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The  coarie  of  prooeeding  in  the  court  of  fxcheqaer,  is  to 
decree  an  account  of  tithes  from  the  filing  of  the  bill,  but  it 
will  be  time  enough  when  the  caufe  comes  back  after  trial  to 
fearcfa  for  precedents  here,  in  tithe  bills,  though  I  know  the 
rule  of  this  cou^t  in  general  is,  where  an  account  is  direded 
that  it  (hall  be  carried  down  even  to  the  time  of  the  Ma^r'a 
report,  and  not  to  the  filing  of  the  bill  only. 

The  plaintiff  could  not  properly  amend  his  original  bill,  Adefenduitiim* 
by  filing  new  matter  which  has  arifen  fince  the  original  bill,  take  advantage «f 
but. ought  to  have  brought  a  fupplemental  bill ;  but  then  the  by^^^tourf!^ 
defendant  ibould  have  taken  the  advantage  of  this  defed  iq  it  u  too  Ute  4 
form,  by  a  demurrer,  and  it  is  too  late  to  make  the  obje&ion  J^f^'^^Lj' 
after  they  have  anfwered. 

Next,  with  regard  to  the  matter  of  right,  as  to  lands  for 
tirhich  an  exemption  is  infifted  on,  againft  a  demand  for  tithes 
in  kind,  though  the  charge  in  the  bill  is  general,  yet  in  the 
anfwer  you  muft  (hew  the  exemption  of  the  particular  clofes, 
wfai^h  is  not  done  in  this  cafe. 

The  qncftion  of  right  is  upon  an  exemption  claimed  of  all 
the  lands  that  did  belong  to  the  monafiery  of  St.  Mdry^  in  the        '" 
neighbourhood  of  3^i,  which  was  one  of  the  greater  abbies 
diffolverf  by  the  ftat.  of  31  /f.  8. 

t  It  is  certain  they  are  difcharged  in  the  hands  of  the  crown,  £v)deace  of  9m 
and  their  grantees,  in  the  fame  manner  they  were  in  the  hands  SSfil^w. 
of  the. monafiery  at  the  time  of  the  diflblution:  but  the  evidence  aod  a  poAcnar 
of  this  exemption  depends  upon  ufage;  now  it  has  been  very  f?\^^^f^ 
rightly  (aid,  that  a  polbrior  ufage  is  evidence  of  the  ante-  f^,  ^*^^^ 
cedent,  and  has  been  always  allowed  fo  in  cafes  of  this  nature,  be  had. 
foe  what  other  evidence  can  be  had  ? 

_  It  has  been  objeded,  there  has  been  unity  of  pofieffion  of  the 
lands  and  the  tithes  in  the  StapUtom  family,  and  that  occafioos 
the  obfcurity,  and  accounts  for  the  non-payment  of  tithes  :  but 
the  antient  leafe  produced  by  the  defendants  where  there  is  a 
covenant  that  one  of  the  anceftors  of  this  family  (hall  hold 
tithe  free,  is  an  anfwer  to  this  objection. 

The  next  queftion  is,  as  to  the  real  compofition  for  tnmn 
meadow  of  about  200  acres,  in  which  it  is  infifted  five  acres, 
called  titbi  Mcres^  are  fet  apart  in  lieu  of  tithes  for  the  reft. 

It  is  very  natural  to  think  that  the  denomination  of  tithe 
i^res  arofe  firft  from  thofe  acres  being  fet  apart  from  the  reft,  in 
lieu  of  tithes  ;  and  it  is  a  ftrong  circumftance  in  favour  of  the 
defendants)  to  (hew  that  this  meadow  is  exempt  from  tithes. 

U 


ijg:  CASES  Argued  and  Determined 

A  Mft/atf  to  take  It  has  been  faid,  and  very  rightly,  a  nudus  to  take  part  of 
ptrt  of  the  tithes  (he  tithes  for  the  whole,  could  never  have  been  at  any  lime  a 
Sia^w.'Ji^  fatisfaaion  for  the  whole,  and  has  always  been  held  a  void 
held  a  foid  cur-  cuftom  :  but  in  this  cafe  it  is  impoffible  to  fay^  whether  300 
^^*  years  ago  five  acres  miglit  be  a  fufficient  compofition  for  the 

tenth  part  of  the  whole,  and  therefore  the  objedion  fails  as  to 
the  inequality  between  five  acres  and  two  hundred. 

There  are  fo  many  obfcurities,  that  the  court  cannot  deter- 
mine clearly,  without  dire£linga  trial  at  (aw  :  for  a  jury  will 
have  much  better  opportunities  of  unravelling  this  difficulty 
from  a  view  of  the  lands  themfelves,  and  the  boundaries^  iic^ 
will  effeaually  quiet  this  queftion. 

Firft  iflue,  As  to  the  manner  and  method  of  tithing;. 
Second  iiTue,  As  to  the  exemption. 
Third  ifiue.  As  to  the  real  compofition. 


Cafe  113.     /Ifl^^  ^^^  ^^^^  verfus  Montfomery^  fecond  Seal  after  Hilatf 

Term,  Fibruary  26, 1740. 

Lofd  lUrimcke     A  N  iflue  had  been  direded  to  try  the  validity  of  the  will  of 
thought  a  de-     jf\^  Elia$  Turner^  Efq;  and  a  verdiA  was  found  iti  favour  of 
fofoSd^dJn^'*^  will  J  this  court  was  afterwards  pleafed  to  give  the  defend- 
^  petition  for  a  re-  ant  his  cofts,  on  the  caufe  coming  back  on  the  equity  referved, 
hearif^  was  a     upon  bis  promifing  to  give  no  further  trouble  :  fince  the  firft 
a'!^iatiff*'id°  decree,  the  defendant  has  brought  his  ejedment  at  law,  and  has 
nut  an  adequate  alfo  petitioned  to  have  the  caufe  reheard  ;  and  likewife  brought 
oompeaiAtioa.     j^  \^\\\  here,  charging  new  matter  difcovered  fince  the  decree, 
in  order  to  prevent  the  piaintifF  in  the  original  bill,  from  get- 
ting his  decree  figned  and  inrolled. 

Mr.  Chttii  moved  that  the  original  plaintiff  might  have  time 
allowed  him  to  anfwer  the  new  bill,  till  the  firft  caufe  is  re- 
hekrd,  becaufe  this  would  give  bis  client  an  opportunity  of  in- 
rolling  the  decree,  and  pleading  it  in  bar  to  the  new  fuit. 

Lord  Cbi^ncellor  denied  the  n^otion,  becaufe  l^e  found  it  the, 
pradice  of  the  court,  when  he  came  to  the  feals,  to  allow  thcr 
method  of  prdceeding  the  defendant  has  taken  in  this  cafe,  but 
faid,  at  the  fame  time,  it  was  an  extreme  hardfhip  on  the  piain- 
tifF, that  he  fliould  be  obliged  to  acquiefce  upon  the  defendant's 
making  the  ufual  depofit  only  in  cafe  it  fhould  be  decreed 
againft  him  upon  the  rehearing,  which  he  thought  was  not  ^r| 
adequate  compenfation,  and  therefore  will  thiiik  offomerule 

which 
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which  he  will  eftablifh  for  the  future  in  cafes  of  this  kind,  or 
there  never  will  be  an  end  of  fuits,  and  for  the  prefent,  allow- 
ed the  defendant  in  the  new  bill,  and  plaintiff  in  the  former, 
fuf  weeks  to  plead,  anfwer,  or  demur  *« 

Lowther  vcrfus  Carlton,  February  27,  1740.  Cafe  124* 

TH  E  plaintiff,  who  is  intitled  to  the  equity  of  redemption  ^  ^^J^^l^^^ 
in  certain  lands,  has  brought   his    bill  againft  the  re*  the  ^ta^uiu 
prefentatives  of  the  Marquis  of  JVharion,    who  was  the  mefne  whohtdaoticji  ^ 
purchafer,  and  likcwife  againft  Cflr//^w,   who  was  the  ^«i/«^utie, lLt*S^^t 
purchafer  ;  the  plaintiff  has   not  replied  to  the  anfwer  of  the  •f  the  marquis  «€ 
rfprefentatives  of  the  Marquis  of  Wharton  ;  and  the  queftion  ^^^^^*  **'** 
is,  whether  they  fliould   not   have   been  brought  before  the  i^e  objeal^' 
court  as  proper  parties.  allowed  fer  not 

'  bringiog  the  re* 
T  r^  prcfenutive  of 

Lord   QhANCELLOR,  the  aar^ub 

before  the  coart^ 

The  reprefcntatives  of  the  Marquis  of  Wharton  itny,  he  had  ^  !^'^*^fju^ 
any  notice  of  the  plaintiff's  title  at  the  time  he  purchafed,  and  Sepa^^'SiJ^ 
i(  is  admitted  on  all  hands,  that  Carlton,  who  purchafed  of  defence. 
the  Marquis,  had  notice  of  the  title  ;   now,  if  I  fhould  go  on  •^''r"^^ ^***^ 
with  this  caufe,  I  (hould  deprive  Mr.  Carlton  of  the  benefit  he  ^^  ' 
would  have  from  the  defence  which  is  fet  up  by  the  repre- 
fcntatives of  the  Marquis  ;  it  is  like  the  cafes  at  law  of  tenant 
by  warranty,  &ftf.    where  one  defendant  is  allowed  to  pray  in 
aid  the  evidence  of  another  defendant,  who  has  an  intereft  ia 
the  thing  contefted,   if  it  is  of  ufe  or  advantage  to  )iim  in 
firengthning  his  own  cafe. 

The  plaintiff^s  offer  of  waiving  his  demand  of  an  account  of 
rents  and  profits,  in  the  time  of  the  Marquis  of  Wharton^ 
ipight  have  removed  this  objection  with  regard  to  thefe  de- 
fepflants,  if  there  had  not  been  a  difficulty  in  another  refpefi^ 
the  depriving  Mr.  Carlton  of  the  benefit  of  that  defence  which 
IS  fet  up  by  the  reprefentatives  of  the  Marquis,  namely,  the 
denial  of  notice,  and  that  brings  it,  as  I  faid  before,  to  the 
cafes  of  law,  at  praying  in  aid  :  and  for  this  reafon,  his  Lord- 
l|iip  allowed  the  objedion,  for  want  of  parties  in  not  bringing 
the  reprefentatives  of  the  Marquis  of  Wharton  before  the  courh 

^  The  X7th  of  Off oher,  T74I»  Lord  Hardwich  tM6t  the  following  order :  That  H^ 
fi^pplemental  or  new  bil)^  in  natuie  of  a  bill  of  rev  eyv*  grounded  upon  any  new  matter 
difco^ered,  or  pretended  to  be  difcovered,  fince  the  pronouncing  of  any  decree  of  thia 
ccurt,  in  order  to  the  reveriing  or  varying  of  fuch  decree,  /hall  be  exhibited  without 
the  fp<cial  leaye  of  the  cour^  Arft  obtained  for  that  purpofe  ;  and  unlefft  the  party  <JU' 
hibicing  the  fame  do  firft  depofit  with  the  regifler  of  this  court  fo  much  money  $fi 
together  with  the  depofit  by  the  rules  of  thit  court  to  be  made,  on  obtaining  a 
rehearing  of  the  caufe  wherein  fuch  deciee  was  pronounced,  will  make  up  the  fum  of 
^tv  pounds,  aa  a  pledge  to  anfwer  fuch  cof^s  and  damages  as  fliall  be  awarded  to 
the  aaveife  party,  in  cafe  the  court  (hall  think  fit  to  award  any  at  the  hearing  of  the 
caufe  on  fuch  lupplemental  or  new  bill.  jSnd  to  the  end  all  parties  may  take  notice  tf 
iUs  order,  it  no  as  direffed  to  be  entered  Vfiti>  the  reffftcr^  ^ndjct  u^  in  the  open  ofibi 
fa  clerks,  and  regijier  oftbit  t«a.T« 

Prftfltr 
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Cafe  11%.  Prollir  vcrfui  Oatts^  February  28,  1740- 

After  t  pofleflion  A  Bill  was  brought  to  redeem  after  the  poffeflion  of  a  mort- 
•f*  mortgagee  J^\^  g^gee  from  1707,  to  1732,  the  year  in  which  the  bill 
^rt^AwJI^td^  ^*^  ^'^^  >  ^^^  defendant,  as  it  is  a  family  affair,  fubmittcd  by 
redemption  on  his  anfwer,  to  be  redeemed,  notwithftanding  the  length  of 
tbedefa^t*!!  time  :  Lord  Chancellor  faid,  he  faw  no  colour  for  the  redemp- 
M^  toN^  ^^  *  ^^^  ^"  ^^^  defendant's  fubmifEon,  he  decreed  an  account 
ftdecmed.  of  what  was  due   for  principal,  intereft,  and  cofts,  and  di- 

reded  the  plaintiff  to  pay  the  fame  in  &x  months  after  the 
Rafter's  report ;  and  thereupon  the  defendants  were  to  con- 
vey ;  but,  in  default  of  the  plaintiff's  payment  as  aforefaid^ 
the  bill  was  to  be  difmiffed  without  cofts. 


Cafe  126.  Franks  verfus  Carry y  February  28, 1740, 

A  bill  for  quit-  "\1I7'^^^^  *  ^^^^  ^^  ^  manor  brings  a  bill  for  quit- 
«nt8,  and  an  VV '  rents,  and  produces  an  account  in  order  to  fupport  his 
^countproduc-  yjghf^  jj  myft  ijg  proved  to  have  been  the  account  of  fome 
jirdveatohave  fteward  or  bailiff,  who,  by  marks  againft  the  particular  ,item$ 
^**»  *^f^»^.  of  receipts,  appears  manifeftly  to  have  collected  them,  and  his 
pot  evidence  of  name  befides  muft  be  placed  at  the  bottom  5  but  if  there  arc 
payment  here  not  fuch  marks,  uor  any  name  of  fteward  or  bailiff,  it  may  be 
mny  moietluii  Qjjjy  ^  paper  of  rents  drawn  out  of  any  book  by  a  lord  of  a 
manor  himfelf,  for  his  own  private  ufe,  and  is  not  evidence  of 
the  payment  here,  any  more  than  it  would  be  at  law. 


Cafe  127.  ^^^  Thomas  Janfony  Barty  verfus  Rany^  March  3,  1740. 

Where  the  cvi-  ^TpHE  bill  was  brought  to  have  execution  jftayed,  upon  a 
acnccof  afingie  J;  judgment  obtained  at  law  by  the  defendant,  on  a  bond, 
^ativVln'^a  *  which  thc  plaintiff  infifts  has  been  fatisfied  long  fince. 

defendant's  an- 

fwer  is  corrobo>         •  -, 

latcd  by  agrcat  JL^ORD    V^HANCELLQR^ 

jiiimber  of  cir- 

jumftances,  it  it      Where  a  man  comes  to  be  relieved  againft  a  proper  demand 

fufficicnt    to  ,  ..  /./*..  #.  °  •■ 

fupport  an  equity.  ^^  l^W)  It  IS  (lot  fumcient  to  fupport  an  equity  to  have  one 
fingle  evidence  againft  the  defendant's  negative  in  his  anfwer, 
and  this  js  the  rule  undoubtedly  ;  but  the  prefent  is  not  this 
cafe,  becaufe  the  evidence -produced  by  the  plaintiff  does  not 
]:eft  upon  this  ilngle  proof  only,  but  it  is  fupported  and  cor- 
roborated by  a  great  number  of  circumftances  which  takes  it 
entirely  out  of  the  rule. 

The 
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The  cafe  here  is  fo  ftroiig  in  favour  of  the  plaintiff*,  tJiat  I 
fhall  decree  cofts  againft  the  defendant,  both  at  law  and  in  this  '  ' 

court,  to  be  taxed  by  the  mafter, 

SiocidaU  verfus  the  Siuth-fia  Company^  March  5,    1740.        Cafe  12S; 

TH  £   Soutb'Jia  company  have,  no  more  right  to  inquire  The  perfon  ^ 
who  is  the  true  proprietor,  when  the  triift  docs  not  ap-  7^?*^* 
pear,  than'a  lord  of  a  manor  into  a  right  to  a  copyhold  eftate  seuth^fia  emm- 
when  no  truft  appears,  for  the  perfon  whofenameis  entered  p«ny'«  koola^  li^ 
19   their  books,  is  to  all  intents  and  purpofes,  with  regard  to  J^fSctwIL 
the  company,  the  proprietor. 


A  court  of  equity  will  never  decree  a  perfon  to  purfue  a  Bareard.f*hwiifi 
miftakie,  or  eiFeduate  an  ad  (which  he  had  done  through  'ig-  3^3* 
norance}  after  he  comes  to  the  knowledge  of  the  reality  of  the 
faa« 

Which  is  the  Soutb-fsa  company's  cafe  here,  who  afled  un- 
der a  miftakewith  regard  to  this  ftock,  as  imagining  it  to  be 
the  property  of  one  perfon,  when  in  hSt  it  had  been  transferfed 
loAg  fince,  and  the  property  of  another. 

Grimn  verfus  French^  the  fariic  Day.  Cafe  itgm 

THOUGH  you  pray  general  relief  by  your  bill,  you  Youmty at tla 
may  at  the  bar  pray  a  particular  relief,  that  is  agreeable  ^J'JJief^*^ 
to  the  cafe  you  miike  by  your  bill,  but  you  cannot  pray  a  par-  though  by  y« 
ticular  relief  which  is  intirely  different  from  the  cafe.  *»*^  v^  ^^ 

^  prayed  t  gcttei 

As  here,  the  bill  is  brought  for  an  annuity  or  rent*charge 
of  ten  pouhds  per  ann.  left  under  a  will,  and  the  counfel  for  the 
plaintiff  pray  at  the  bar,  thiat  they  may  drop  the  demand  of 
this  annuity,  and  infift  upon  the  land  itfelf,  out  of  which  the 
annuity  ifiues,  but  the  chancellor  denied  it,  becaufe  it  came 
Within  the  rule  before  laid  down. 

Gylis  xtx(\xs  IViUcix^  Barrow  and  Nutt^  March  6th,  1740.      Cafe  f  30# 


A  Bill  was  brought  by  Fletcher  Gyles^  bookfeller,  for  an  in-  Banani.  ( 
junSion  to  ftay  the  printing  of  a  book  in  9£iav9^  in-  ^«P*  3^^ 
tit\tA  Modgrn  Crown  Law,  it  being  fungefted  by  the  bill  to  s«e  Motte  and 
be  colourable  only,   and  in  fadl  borrowed  verbatim  from  Sir  Fall^aef*  4  ^^^* 
JMattbiwHaUs  Pleas  of  the  Crown^  only  fome  old  ftatutes  have  *^'*^'    .   .  - 
been  left  out  which  are  now  repealed  \  and  in  this  new  work  ll^^Lulrro^' 
all  the  LtfTfn  and  Pr^n^A  quotations  in  th^  Hijioria  Placitorum  zf,'^x/%ViiiKk^ 
Corona  are  tranflated  into  EngUjh  \  and  for  this  reafon  it  is  in-  (^<»n*  407* 
fifted  thtt  defendant  is  within  the  letter  of  an  ad  of  parliament,  Balicr  ^v.  Wat- 
made  in  the  eighth  year  of  queen  Ann^  c.  19.  intltled.  An  ad  ^om*  o*?^4 
for  encouragement  of  learning,  liy  vefting  the  copies  of  printed  s^^u\i%^ 


ij^t  C:  A  S  £  S  Argued  and -Determined 

Waithoe  and     bdoks  Ttt  the  authors,  or  purchafers  of  fuch  coplei^  during  the 

Walker,  4Bur.    jg,.„j  ^f  fourtCCO  VCarS. 
Rep.  a3»5»  »  ' 

Black.  Com. 

407-  ^**''gjj**  SiSf.  I.  "  From  and  after  the  tenth  dtyof  Jprilijio^the 
T^ftm^ana  '  *'  authpr  of  any  book  or  books  already  printed,  who  hath  not 
Miu:hei,6  N§v^  ^^  tfahsferred  to  any  other  the  copy  or  copiei  of  Aich  book  or 
1757.  «c  books,  (hare  or  &ares  thereof,  or  the  bookfeller   or  book- 

ToqfexiinaWal*  «  fellefs,  printer  or  printers,  or  other  perfon  or  perfohs,  who 
a^ictBur'.Lit!  "  ^^''  ^^  ^^^^  purchafed  or  acquired  the  copy  or  copies  of 
Prop.'»s/6i, '  ^'  any  book  or  books,  in  order  to  print  or  reprint  the  fame^ 
BaiketasdUni- <<  &^11  have  the  fole  right  or  liberty  of  printing  fuch  book 
yer«ry  of  Cam-  c<  g^d  books  for  the  term  of  21  years,  to  commence  from  the 
an?!*^  *'*  **  f*"d  tenth  day  of  Aprils  and  no  longer,  and 'that  the  author 
Balket  ftfid  '  *^  of  any  book  or  books  already  compofed  and  not  printed  and 
Cunningham,  ««  publifhed,  or  that  hereafter  fhall  be  compofed,  and  his  ^- 
K^^'^'^k'^'T  "  ^^"^  ^^  affigns,  fhall  have  the  fole  liberty  of  printing  and 
clJrl^4Viii!abr.  **  reprinting  fuch  book  and  books  for  the  term  of  14  years,  to 
278.'  pi.  3f  1  <<  commence  from  the  day  of  firft  publifhing  the  fame,  and 
Black.  Com,  cc  hq  longer ;  and  that  if  aay  other  bookfeller,  printer,  or 
T^^'f  dcr/  **  o^her  perfon  whatfoever,  from  and  after  the  tenth  day  pf 
twlTiDee.  "  **  J/jpnV  1 7 10,  within  the  times  limited  by  this  z&  as  afore- 
2722.  «  faid,  (hall  print,  reprint,  or  import,  or  caufe  to  be  printed, 

"Webb and Rofe,  c<  reprinted,  or  imported,  any  fuch  book  or  books,  without 
!t<!SrBiir?lTt.  **  ^^^  confent  of  the  proprietor  or  proprietors  thereof  firft  had 
Prop.  3|f*34.'    **  and  obtained  in  writing,  figned  in  the  prefence  of  two  or 

« Pope  and  Cur),  **  more  credible  witnefTes,  or,  knowing  the  fame  to  be.fo 
»Tr.Aik,34i.  «  printed,  or  reprinted,  without  the  confent  of  the  proprie* 
Lt*Prop.  ak,  "  ^^^^f  ^**'  ^^^'>  publifh,  or  expofc  to  fale,  or  caufe  to  be  fold, 
34*  1  Black.'    '<  publifhed,  or  expofed  to  fale,  any  fuch  book  or  books,  with- 

[Com. 407.  cc  out  fuch  confent  firft  had  and  obtained  as  aforefaid,  then 
kJl^^wd^ShTb' "  ^"^^  offender  or  offenders  fhall  forfeit  fuch  books,  and  all 
beare,  4  Bur.  **  and  every  fheet  and  fbeets  being  part  of  fuch  book  and 
Rep- 1330.  Bur.  «<  book«i,  to  the  proprietor  or  proprietors  of  the  copy  thereof, 
a*BIack!com!  "  ^^^  ^*"  forthwith  damafk  and  make  wafte  paper  oftheiti : 
407.  '    *'  and   further,  that  every  fuch  offender  or  offenders  fhall  for* 

Millar  and  **  feit  one  penny  for  every  fuch  fheet  which  fhall  be  found. in 
Donaldfon,  4     cc  j^jg  ^^  jj^gj^  cuflodv,  either  printed  or  printin?,  publifhed  or 

Bur.  23x7*  ,,  rjri  ^  .  •  ^j  r 

-J  ...  •'  expofed  to  (ale,  contrary  to  the  true  intent  and  meaning  of 

Watfon,  4Vm»^'  ^his  a£l,  the  one  moiety  thereof  to  the  queen,  her  heirs  and 

•br.  178, 279.    «^  fucceffors,    and  the  other  moiety  thereof  to  any  perfon  or 

-  OiborjK  uk6      cc  pcrfons  that  fhall  fue  for  the  fame,  to  be  recovered  by  a&ion 

B^S^:  *    ^*  of  debt,  bill,  plaint  or  information." 

,  Donaldfon  v,  Bccket/  4  Bar.  Rep.  1408.  ,  Tonfon  nt,  Collins,  4  Bur.  23,  27.  Black.  Rep.  ^oi» 
321.  Millar  v.  Taylor,  4  Bur.  2303.  Black.  Rep.  675.  Manley  v.  Owen,  4  Bur.  a329f 
1404.        Forrefler  and  Wailer>  4  Bur.  Rep.  2331.  Bur.  Lit.  Prop.  3^1.  4  Black.  Com.  407. 

Mr.  Browningy  council  for  the  plaintiiF,  cited   the  cafe  of 

Read  verfus  Hodges  before  Lord  Hardwickey  as  a  cafe  in  point, 

that  was  an  attempt  to  prejudice  the  author  of  the  life  of  Czaf 

I  PiUr 


in  the  Time  of  .Lord  Chancellor  Hardwicke*  t  Ml 

PiUr  tbi  Gnatj  by  publifhing  it  in  one  volume,  which  was 
Word  for  word  the  fame  with  M9ttley\  only  feveral  pages  left 
out  together  which  had  appeared  in  the  3  volumes. 

Lord  Chancellor, 

The  cafe  of  i^^// verfus  Hodges  was  upon  a  motion  only,  and 
at  that  time  I  gave  my  thoughts  without  much  confideration^ 
and  therefore  fhall  not  law  any  great  weight  upon  it. 

As  to  what  has  been  faid  by  Mr.  Attorney  General  of  the  z€t%  The  Ibfutt  of 
beine  a  monopoly,  and  therefore  ought  to  receive  drift  con-  J  -A**/*  '9* 
ftruftion,  I  am  quite  of  a  different  opinion,  and  that  it  ought  copiM  of 'blokt 
to  receive  a  liberal  conftrudion,  for  it  is  vtry  far  from  being  a  in  autbon  it  not 
monopoly,  as  it  is  intended  to  fccure  the  property  of  books  in  »  "^nopoiy^but 
the  authors  themfelves,  or  the  purchafers  of  the  copy,  as  fome  ^kfmi?  }vl^ 
recompence  for  their  pains  and  labour  in  fuch  works  as  maybe  cooaraiboa, 
ef  uie  to  the  learned  world. 

The  queftion  is.  Whether  this  book  of  the  New  Crown  Law^ 
which  the  defendant  has  published,  is  the  fame  with  Sir  Mat- 
tbtw  H^U*s  Hiftor.  PlaaU  Coroxa,  the  copy  of  which  is  now  the 
prcqperty  of  the  plaintiff. 

Where  books  are  colourably  (hortened  only,   they  are  un-.BookicolounMf 
dottbtedly  within  the  meaning  of  the  aft  of  parliament,  »"<!  arc  JJ^'^hhtn^tte' 
a  mere  evafion  of  the  ftatute,  and  cannot  be  called  an  abridg-  meaning  of  t^ 
inent.  ^^ 

But  this  muft  not  be  carried  fo  far  as  to  reftrain  perfons  from  An  aKrMfmMt 
making  a  real  and  fair  abridgment,  for  abridgments  may  with  ^^^^^^^^ 
great  propriety  be  called  a  new  book,  becaufe  not  only  the  paper  caafe  the  judg - 

'  and  print,  but  the  invention,  learning,  and  judgment  of  the  ment  of  the 
author  is  ilbewn  in  them,  and  in  many  cafes  are  extremely  ufe-  ?J[V^**  iaflwwm 

^  ful,  though  in  fome  inftances  prejudicial,  by  miftaking  and 
curtailing  the  fenfe  of  an  author. 

If  I  (hould  extend  the  rule  fo  far  as  to  reftrain  all  abridg- 
ments, it  would  be  of  mifchievous  confequence,  for  the  books    * 
of  the  learned,  Us  Jeurmls  des  ScavanSj  and  feveral  others  that 
-might  be  mentioned,  would  be  brought  within  the  meaning  of 
this  aft  of  parliament. 

In  the  prefent  cafe  it  is  merely  colourable,  fome, words  ouf 

of  the  HiJIoria  Placitorum  Corona  are  left  out  only,  and  tranfla* 

tions  given  inftead  of  the  Latin  and  French  quotations  that  are 

r  difpei^d  through  Sir  Matthew  Hale's  works  ;    yet  not  fo  fla* 

.  grant  as  the  cafe  of  Read  verfus  Hodges^  for  there  they  left  out 

whole  pages  at  a  time  i  but  I  (hall  not  be  able,  to  determine  thif 

properly. 


144  CASES  Argued  aiid  Determined  * 

properly^  linlefs  both  books' were  read  over,  and  tbe  Cafe  fairly 
ftated  between  the  pahies, 

Wis  It  Bota  ^,.^  Attorney  General  has  faid  I  may  fend  it  tp  law  to  be 
Jtw,'^s  it  "would  determined  by  a  jury  j  but  how  can  this  poSIbly  ^bd^i^6he  ?  it 
.be  abfurd  for  a  would  be  abfurd  for  the  chief  juftice  to  fit  and  hear  both  books 
toJTlK^h  bookt  ^^^^  ^^^^»  which  is  iabfolutely  neceflary,  to  judge  Between 
itadowr,  which  theoi,  Whether  the  one  is  only  a  copy  from  the  other. 

is  ntettEujf 

Wiere  one   it  .        ,  •     i. /•        /•,  i       t  i.        .  ^      • 

fitly  a  (ropy  fn>ia      The  court  is  not  under  an  indiipenuble  obligation  to  lend 
theotha*       *  all  fads  to  a  jury,  but  may  refer  them  to  a  mafter^to  ftato 
them,  where  it  is  a  queftion  of  nicety  and  difficulty,  and  more 
fit  for  men  of  learning  to  inquire  into,  than  a  common  jury* 

•Z!tk^'*S  ^^^^  ^  think  is  one  of  thofe  cafes  where  it  wovHd  be  much 

nra^pdfoM^  better  for  the  parties^  to  fix  upon  two  perfons  of  learning  and 
karatng  in  the  abilities 'in  the  profeffion  of  the  law,  who  would .  accorately 
rtTbroiT^^T  *"^  carefully  compare  them,  and  report  their  opinion  to  the- 

fcport  their  opi-  COUrt. 


The  Hottfe  of  *      Thc  Houfc  cf  Lords  v«*ry  ofc^n,  in  mtitters  of  tccoti^t '#1nth 

Lordt,inmattert  are  extremely  perplexed  and  intricate,' refer  ittohro  mifrtbarits 

•f  account  which  gained  by  the  parties,  to  confider  the  cafe,  and  report  their 

,  are  intricate^  ,    .         *.         •.*  '       ,         «  ,  \,-m*M.      %» 

leferlttotwo  'Opinions  upon  it,  rather  than  leave  it  to^  jury  ;  and  1  Ihould 

flierchants  nanii'  thill k  ^  reference  of  the  fame  kind  in  fome  meafUre'wdtiid  be 

t  ^Jr6^'  ^^^  propereft  method  in  the  prefent  cafe. 

cafe,  and  re^rt  their  opinions  upon  it. 

Cafe  131.-  GratwUk  verfus  Simp/on  ahd  Moore^  March  9,  1746. 

,  Where  no  de-  /hTl  HE  judges  have  laid  it  down  how  as  an  invariable  riiie^ 
nandlntbeai  J^  ^hat  if  there  be  no  demand  for  money  due  upon  af  bond 
for  ao*^t,  the  for  twenty  years,  that  they  will  direfit  a  jury  to  find  it  fatisfied 
judge  will  direftfrom  the  pr^fumptioil  irifing  from  the  length  of  time. 

a  jury  to  find  it  ^  ♦ 

iatitfitd*    SeeStra.  652,  sStn.  826.  zR.Raym.  Z370.  8  Mod.  278.  3  P.Wil.  397. 

Cafe  132,  Firn^n  rcrfus  Blacieriyj  March  lo^  '740. 

It  never  wntha^T    ORD  CHANCELLOR  :    This  is  onc  of  the  moft  ex« . 
^"tJTbuUdha*  JL/  traordinary  bills  I  ever  remember  ;  and  there  is  ik)  fouti- 
^e  50  new"^^  dation  for  relief  either  in  law  or  equity  :  it  is  brought  againft 
churches,  that  Mr;  Bldckirbyy  who  is  nothing  but  an  officer  under  <he  torn* 
fuk  1^tte1)r^i*  ««»»ffioners  for  building  thc  fifty  new  churches. 

sary  courts  of 

Silfiottrt  ?^  ^<>"W  .be  abfurd  if  a  bill  ihould  lie  againft  z  perfou  who 
arethepcrfont  IS  only  ah  offi;cer,  and  fabonlinate  to  others^  and  has  up  di« 
2?^^[^'P"»"*^itaory  power.  •  ^ 

Barnard^  Ch«n€« 

377.  Jt 


in  the  Time  of  Lord  Chancellor  Hardwicke.  X45 

It  has  been  infifted  by  the  plaintifPs  counfel,  that  it  is  not 
ncccflary  to  bring  the  commifn^ners  before  the  courts  but  that 
it  is  very  fufficient  to  have  the  treafarer  Mr.  Blackerby  who  ifliies 
out  the  money  :  and  they  have  compared  it  to  the  cafe  of  the 
Bubble  J  in  the  year  17  20. 

But  this  is  by  no  means  like  that  cafe,  for  there  although 
feveral  perfons  were  intcrefted,  yet  they  lodged  a  general  power 
and  authority  in  fome  few  only,  and  therefore,  to  avoid  incon- 
venience from  making  fuch  numerous  parties,  this  court  re- 
ftniined  them  to  thofe  particular  perfons  who  were  intruded 
with  this  general  power. 

The  feveral  parts  of  the  relief  prayed  are  thcfe. 

Firft,  that  the  defendant  fliould  pay  the  interefl:  of  two  thou- 
fand  pounds  from  Michaelmas  1730,  to  the  Michaelmas  follow- 
ing, which  is  prayed  to  be  paid  out  of  the  grofs  fund  given  by 
the  firft  of  the  late  King,  before  it  was  vefted  in  South-fea  an- 
nuities. 

Secondly,  that  the  plaintiff  may  be  paid  intereft  fvom  Lady^ 
day  1733,  ^^  ^^^  Michaelmas  following  out  of  the  fum  of  three 
thoufand  pounds. 

Thirdly,  that  intereft  may  be  paid  out  of  the  refidue  till  it 
is  placed  out  in  land. 

As  to  the  queftion  whether  the  plaintiff  is  come  into  a  pro- 
per court : 

I  am  of  opinion  that  he  is  not,  for  it  never  was  the  intention 
of  thefe  ads  of  parliament,  that  he  (hould  come  into  ordinary 
courts  of  juftice  5  and  I  may  compare  it  to.adls  of  parliament 
which  give  toll,  or  turnpike  a£ts  :  the  commiifioners  are  to  de** 
lermine  any  difpute  ahfmg  upon  thefe  ads. 

But  fuppofe  I  was  not  to  make  this  confl:ru£>ion  upon  the 
feveral  ftatutes  relating  to  the  fifty  new  churches. 

The  proper  method  even  then  would  have  been  to  move  the 
pourt  of  King's  Bench  to  have  granted  a  mandamus. 

For  if  the  commiflioners  or  their  officers  do  any  thing  impro-  ifthecommiC. 
per,  the  court  of  King's  Bench  will  oblige  them  to  make  a  re-  f^."'^" <io any 

'^     '  ,  ,  *  ^  thing  improp«r, 

turi)  to  the  mandamus.  ri,c  courc  o 

King*!  Bench  will  grant  a  mandamut, 

Bttt  as  the  afts  of  parliament  exprefsly  dire<3  that  the  com-  The  commiflion- 

mlfioners  ftould  account  for  the  diffcributions  of  this  branch  of  ^IJ/^d* w^c  *^ 

Waal  befoff  the  auditors  of  the  trcsfuxy,  and  if  ^hcrc  is  any  grievance,  the  relief  i«  bjr  applying  to  a 
fonrtof  ferenoe. 

Vol,  II.  L  th« 
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th^  revenue  before  the  auditors  of  the  treafury,  if  there  is  any 
grievance  there  can  be  no  relief,  but  upon  an  application  to  a 
court  of  revenue  ;  for  if  I  (hould  diredt  an  account  before  a 
Matter,  the  two  accounts  would  clalh  ;  nor  do  I  know  any  . 
thing  that  could  give  me  a  jurifdidlion  unlefs  there  were  fome 
fraudulent  circumftances. 

The  fcveral  zfts      I  am  of  Opinion  all  thefe  feveral  ads  of  parliament  muft  be 
lelatngtothis    taken  together,  or.otherwife  it  would  be  a  moft  inconfiftent 

tratter.  muft  be    ^   ^  ° 

fyltem. 


irattcr,  muft 
uken  together. 


**  10  Q.  Anne^  c^ii.  f.  7.  fays,  the  money  fo  to  be  iflued  as 
*'  aforefaid  fhall  be  paid  unto  fuch  perfon  or  perfons,  not  be- 
**  ing  of  the  number  of  the  commiflioners,  for  the  ends  and  pur- 
*'  pofes  aforefaid,  as  her  majefty,  her  heirs  and  fuccefiors, 
**  (hall  from  time  to  time  dire6t  or  appoint,  to  be  thetreafurer 
**  or  treafurers  on  this  behalf,  and  (ball  be  received  by  him  or 
*'  them  by  way  of  impreft,  and  accounted  fof  only  by  fuch 
**  treafurer  or  treafurers,  and  fliall  be  dilburfed,  expended  and 
**  applied,  by  fuch  treafurer  and  treafurers  refpecStiveJy,  ac- 
**  cording  to  fuch  orders  and  warrants  as  he  or  they  (hall  re- 
*'  ceive  from  the  commiffioners,  or  any  five  or  more  of  them^ 
''  for  all  or  any  of  the  ufes  by  this  or  the  former  aS  pre- 
**  fcribed  or  allowed,  and  not  to  any  other  ufc,  intent  or  pur- 
**  pofe  whatfoever ;  which  faid  treafurer  and  treafurers  (hall 
*'  be  refpedively  accountable  in  the  Exchequer  for  the  fame.'* 

I  read  this  claufe  relating  to  the  treafurer,  to  (hew  that  it  is 
clear  he  could  not  iflue  a  penny  without  a  previous  order  from 
the  commiffioners, 

I  Geo.  2.  Jiat,  2.  f.  23.  /.  ?.  and  4.  relates  to  the  mainte- 
nance of  the  miniflers  of  the  fifty  new  churches, 

3  Geo.  2.  f.  19.  /  I.  "  enadis,  that  the  fum  of  3000/.  of 
"  lawful  money  of  Gr^^f  Britain^  ^V.  (hall  be  allotted  and  ap- 
^'  pointed  for  and  as  the  (hare  and  intereft  which  the  reftor  for 
**  the  time  being  of  the  faid  nev^r  parifli  church  in  or  near 
**  Bloomjlury  market  fliall  have  or  be  intitled  to  out  of  the 
*'  fame  monies ;  and  the  treafurer  for  the  time  being  is  hereby 
*'  required  by  and  out  of  the  firft  monies  which  are  or  (hall  be 
•*  ifl'ued  to  him,  as  foon  as  conveniently  may  be,  to  lay  out 
*'  and  difpofe  of  the  faid  fum  of  3000/.  or  any  part  thereof, 
**  according  to  fuch  orders  and  warrants  as  he  /ball  from  time 
*'  to  time  receive  fiom  the  commiffioncr<i,  any  five  or  more 
*'  of  tlicm,  in  purchafing  lands,  ^c.  to  be  conveyed  to  and 
*'  ititiitd  upon  and  to  the  ufe  of  the  faid  new  church  for  the 
*'  time  being,  and  his  fucccflbrs  in  the  faid  church  for  ever,  for 
*'  and  towards  hiS  and  their  mainienance,  ,to  be  laid  out  in 
*^  the  mean  time  on  real  fecurities,  or  in  the  publick  funds, 
**  ^lid  the  intercil  and  produce  to  the  re6lor." 

There 
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There  is  fome  variation  in  the  penning  of  this  a6l,  but  not 
fuch  as  to  create  any  diflFcrence  in  the  authority  or  power  cf 
the  commiffioners. 

For  if  there  had  been  no  fuch  claufe  of  orders  and  warrants  Nothing  can  j/rue 
ittdcrcommiflionershandP,  I  (hould  ftill  have  been  of  opinion  f4fLtt:,wkhLt 
from  the  general  tenor  of  thofe  a6ls  of  parliament,  that  nothing  a  previous  one 
couU  have  ifTued  by  order  of  the  treafurcr  without  a  previous  ^'?^  ^^^^  ^^^* 
order  frona  the  commiffioners.  ^  iw»crs. 

If  this  befo,  then  with  regard  to  the  other  relief  that  is  pray- 
ed as  to  the  dividend  on  the  South-fea  annuities  from  Lady-day 
1733,  to  Siptemher  the  fifth  following,  the  treafurer  being  an 
ofBcer  only,  and  obliged  to  purfue  the  directions  of  the  com-< 
miffioners,  though  poffibly  an  order  might  not  be  wanted  for 
every  particular  fum,  yet  for  every  half  year's  dividend  there 
certainly  ought  to  be  one. 

I  (hould  think  the  commiffioners  only,  and  not  the  treafurer,  ^'  j®  improper  to 
ougbt'to  have  been  parties  ;  for  it  is  abfurd  to  make  a  perfon  who^a^^s^min'if. 
who  ads  minifterially  the  fole  party.  teriaiiy  cniy, 

fole  party. 

I  agree  that  it  was  the  intention  of  the  legiflature,  that  if  the 
money  could  not  be  laid  out  in  land  before  J  730,  that  the  mi-* 
nifter  for  the  time  being  fbould  not  be  without  a  maintenance, 
and  that  it  fhould  have  been  paid  out  of  the  grofs  produce. 

But  here  was  no  minifter^  for  Dodfor  Vernon  was  not  intitled 
txWFibruary  1730^  and  yet  he  had  intereft  from  the  Michaelmas 
before  ;  but  the  plaintiff  is  fo  unreafonabJe  as  to  afk  for  the 
time  that  he  was  not  minifter,  from  the  Midfummer  before  :  it 
is  moft  abfurd  that  a  new  redtor  {hould  expedl  to  diminifli  a 
grofs  fund  before  he  was  a£tually  inftituted,  or  in  any  fort  of 
pofleffion  whatever. 

When  there  arc  fales  of  South-fea  ftock  in  this  court,  if  it  is 
fold  during  the  running  of  a  dividend,  and  before  the  half  year 
is  complete,  it  cannot  be  feparated. 

The  money  his  been  laid  out  in  land,  and  therefore  it  is  im- 
poffible  to  have  the  very  money,  unlefs  I  would  decree  a  fale  of 
fo  much  of  the  lands  ;  and,  according  to  the  opinion  I  have  al- 
ready given,  this  ought  not  to  be  done  without  an  order  of  the 
commiffioners  :  nor  will  I  dirccEl  a  fale  of  part  of  the  annuities 
to  raife  the  fum  prayed  by  Do6tor  Vernon^  unlefs  I  had  the 
commiffioners  before  the  court. 

The  caufe  was  ordered  to  ftand  over  for  want  of  parties  upon 
the  plaintiff's  paying  the  cofts  of  the  day. 

L  2  Lloyd 
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Cafe  133.     LMandJohfon  vcrtus  SpilUt  an  J  others^    iii  the  paper  of  re- 
bearings,  March  12,  1740. 

fernard,  CliaDc.  ^y^OHN  Stamp  being  feifcd  of  a  confiderable  real  eftate,  and 
^^^  jf    pofleiTed  of  a  large  perfonal  eftate,  made  his  will  dated  the 

aSlh  of  March  1721,  and  afterwards  a  codicil  of  the  loth  of 
OSiobif  1 72 1,  and  appointed  John  Houfe  and  John  Spillet  his 
truftees,  to  fee  what  he  had  done  in  his  life-time  be  continued 
as  he  ordered,  and  then  gdve  his  coufins  jinne  and  Mary  Jobfon 
15/.  a  year  a-piece  during  their  lives,  and  direSed  his  truf- 
tees to  improve  all  his  eftate  to  the  beft  adyarftage,  and  that  the 
yearly  profits  thereof  fhould  be  given  to  and  for  the  yearly 
maintenance  of  fuch  minifters,  as  were  called  by  the  name  of 
Prejbyterian  and  independent  minifters,  that  do  not  receive 
above  40/.  a  year  for  their  preaching  ;  the  tefiaior  afterwards 
added  Richard  Froome  to  the  other  two  truftees,  and  on  the  7th 
oi  Decemhery  1721,  there  was  an  indenture  of  releafe  duly  exe- 
cuted between  John  Stamps  of  the  one  part,  and  Houfgy  Froome^ 
and  Spillet  of  the  other  part,  witnefling  that  Siampy  as  well 
for  and  in  confideration  of  the  natural  love  and  affeftion 
which  he  bore  unto  his  coufins  Houfe^  Froome^  and  his 
friend  Spillet^  and  alfo  in  confideration  of  ten  fhillings  paid 
by  them,  granted  to  them  feveral  mefluages  and  farms  therein 
mentioned,  to  hold  to  ihem,  their  heirs  and  affigns,  to  the  ufe 
of  them,  their  heirs  and  affigns  for  ever  ;  provided  always, 
t^c.  that  if  Stamp  (hould  at  any  time  during  his  life  tender  or 
pay  to  Houfe^  ^c.  10 s.  on  pi|rpofc  to  make  void' the  faid  deed 
and  the  eftates  thereby  conveyed,  then  the  deeds  and  thecftates 
thereby  limited  fliould  be  void.  John  Stamp  did  alfo  execute  a 
deed-poll  of  his  perfonal  eftate  to  Houfcy  Froome^  and  Spillet^ 
whereby  John  Stamps  in  confideration  of  ten  fhillings,  and 
other  good  caufes,  bargained  and  fold  to  Houft^'^c.  all  his 
goods  and  chattels,  to  hold  to  them,  their  executors,  ^c.  and 
put  them  in  pofleffion  of  all  the  premiffes  by  the  delivery  of 
five  (hillings  to  them ;  and  it  was  agreed  between  the  parties, 
that  Stamp  (hould  have  the  rents  and  profits  of  the  premi(res 
during  his  life  for  the  maintenance  of  himfelf  and  family,  and 
a  power  was  referved  to  Sta?np  to  make  void  this  deed  by  any 
deed  or  writing,  and  to  difpofe  of  the  premifles  as  he  (hould 
think  fit  i  and  he  had  power  alfo  to  revoke  the  leafe  and  releafe. 

The  bill  is  brought  by  the  plaintiffs  as  heirs  at  law  to  John 
Stamps  and  the  end  of  it  is,  that  the  defendants  may  convey 
John  Stamp's  real  eftate  to  the  plaintlfi^s  and  their  heirs,  and  ac- 
count for  the  rents  and  their  fliare  of  the  perfonal  eftate,  and 
deliver  up  the  deeds  of  bargain  and  fale,  and  leafe  and  releafe, 
and  the  tide  deeds* 

The 
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The  defendants  infift  on  their  right  to  the  real  and  perfonal 
eftate  by  virtue  of  the  will  and  convcydniccs  of  John  Stamps  and 
in  regard  it  is  by  his  will  declared  that  if  his  heirs  fhould  com- 
mence any  fuit  relating  to  his  will,  that  then  it  fhould  be  void  : 
they  fubmit  to  the  court,  that  if  the  plaintiffs  had  any  title  to 
their  annuities  of  fifteen  pounds  each,  they  have  forfeited  the 
fame  by  bringing  this  fuit. 

/Vry?,  With  regard  to  the  perfonal  eflate  :  I  am  of  opinion  Natural  love md 
there  are  no  grounds  for  the  prefent  plaintiffs  to  be  relieved,  afTeaion  is  very 
according  to  the  prayer  of  their  bill.  fuffiaenr  to  crc. 

will  amount  to  a 

For  here  is  an  afllgnment,  or  bill  of  fale  of  all  his  goods  and  ,*e'Jf^"^"rn^hno 
chattels,  and  all  other  his  fubflance  whatfoever  moveable  or  im-  other' con fidcr- 
moveable,  quick  or  dead,  to  his  truflees  during  his  life,  for  the  at«on  appear. 
maintenance  of  himfelf  and  family,  with  another  provifo  to  re- 
voke the  ufes  of  this  deed  by  any  other  deed  or  writing,  or  even 
bjr  cancelling  without  any  form  or  ceremony  whatfoever. 

A  man  makes  a  will  antecedent  to  a  deed,  in  which  be  has 
given  away  all  his  perfonal  eflate  to  charitable  ufes. 

Now  whether  a  man  after  a  will  made  referves  a  trufl  in  what 
was  his  perfonal  property- before,  or  acquired  after,  the  will 
18  ambulatory,  till  his  death,  and  therefore,  as  to  the  next  of  kin, 
there  is  no  pretence  that  the  perfonal  eilate  is  devifable  under 
the  ftatute  of  diftributions. 

Stcondlfj  As  to  the  legal  eflate,  whether  it  will  pafs  by  the 
leafe  and  releafe  without  a  confideration. 

Now  there  are  no  grounds  whatfoever  to  fay  that  the  legal 
eftate  did  not  pafs  by  the  leafe  and  releafe. 

For  the  confiderations  in  it  are  fuch  as  will  operate  by  way 
of  tranfmutation  of  pofTeffion. 

In  the  firfl  place,  here  is  a  confideration  exprefTed  of  natural 
affedion  to  two  perfons,  who  are  not  difputed  to  be  very  nearly 
related  to  the  grantor,  and  here  is  likewife  the  confideration  of 
ten  {hillings,  but  there  is  no  manner  of  doubt  the  eftate  would 
have  pafTed  even  without  the  laft  pecuniary  confideration,  un- 
der the  ftatute  of  ufes,  for  natural  love  and  afFecftion  is  vtry 
fufEcient  to  create  a  ufc,  and  will  amount  to  a  covenant  to 
ftand  feifed,  though  no  other  confideration  appear. 

But  then  it  has  been  infifled,  here  is  not  a  fufjicient  confider- 
ation to  pafs  the  beneficial  interefl  in  this  eUate. 

ly  3  The 
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The  confidcration  of  ten  (hillings  it  is  faid  is  only  a  form  in 
the  conveyance,  and  not  fufficient  of  itfelf  to  pafs  the  efbte  : 
nrither  will  the  confidcration  of  natural  love  and  ai&dion  alone 
pafs  it. 

But  I  do  not  think  thcfc  obfervations  material  in  the  prefent 

cafe. 

Confider  how  it  ftopd  at  common  Javir  before  the  ftatute  of 
ufes  ;  there  was  no  neceflity  then  that  there  fhould  be  any  conil- 
deration  expreffed  to  pafs  the  cftat<. 

Uffs  werein^ro-  As  for  inftance  in  the  cafe  of  feoffments,  there  was  no  con- 
duccd,dura)gthef^gj.^jl^^  at  all  mentioned  in  them,  and  yet  the  eftatc  pafled 
thr  two  houfes    by  thcm  from  the  operation  or  law. 

of  York  an.:  Lan* 

rff  ?.!°  ^'°  nd       ^"  procefs  of  time,  for  the  fake  of  avoiding  forfeitures  to  the 

w«re  exa£ily  the^rcwn,  when  the  contcfts  arofe  between  the  two  houfes   of 

fame  with  what  York  and  Lancofler^  and  likewife    to  avoid   ward&ips,    both  of 

tfuflsaienow.    ^\r^^^  ^jj^  a  fraudulent  intention  to  cheat  the  crown,  and  the 

lord,  of  what  the  law  gave  them,  i^fes  were  introduced,  and  were 

cxadly  the  fame  with  what  trufts  are  now,  and  I  wonder  how 

they  ever  came  to  be  diftinguifhed. 

The  doftrine  of  a  refuhing  ufe  firft  introduced  the  notion  that 
that  there  muft  be  a  confideration  expreffed  in  the  deed  of  feoff*- 
ment,  or  other  wife  nothing  could  pafs,  but  it  would  refult  to 

the  feoffor. 

And  fo  it  is  infifted  on  here,  that  though  the  legal  eftate  ptffes 
by  the  ftatute  of  ufes,  yet  the  'beneficial  intereft  will  not  pafs^ 
as  there  is  not  what  the  court  calls  a  valuable  confideration,  ^nd 
confequently  there  i^  a  refulting  truft  for  the  heir. 

Noihing  is  a  re-  I  ^Hi  now  bound  down  by  the  ftatute  of  frauds  and  perjuries, 
fuiting  truftun-  to  conftruc  nothing  a  refulting  trgft,  but  what  are  there  called 
f"u't\^n7rer"/  tfufts  by  operation  of  law  ;  and  what  are  thofe  ?  Why  firfi^ 
furies  bat  what  When  an  eftatc  is  purchafed  in  the  name  of  one  perfon,  but 
arecaliedfobyo- the  money  or  confidera|ioi(i  is  given  by  another  j|  X)ry#ftfnrfi^, 
peration  o  aw.  i^yj^^^g  ^  j^^fj  jg  declared  only  as  to  part,  and  nothing  faid  a^ 
to  the  reft,  what  remains  undifpofed  of  refults  to  the  heir  4t 
law,   and  they  cannot  be  faid  t9  be  truftees  for  the  refidue. 

^^^"h'fd^^  ^*  I  do'  not  know  in  any  other  inftance  bcfides  thefe  twoj>  where 
The  name  of 'oae  this  court  have  declared  refusing  trufts  by  operation  of  law, 
perfon,  and  thi    unlefs  in  cafes  of  fraud,  and  where  tranfadions  have  been 

pioney  ^5  paid  by  ^^^^.^^ j  ^^  ^^j^    r^^^ 

another,ne  ha  a  •  ^ 

icfulting  truftj  ye 

ivhrre  it  is  dedued  only  as  to  part^  and  nothing  faid  as  tp  the  reft>  yih^t  remains  undifpofed  of  refultf 

t9  the  heir  at  hw.  '       ,     '    "     '    '    ..v.     .».    , 

But; 
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But  in  the  prefent  cafe  there  is  no  fraud  at  all  in  the  gran- 
tees, but  a  fcheme  in  the  plaintifPs  anceftor  to  fecure  the  cha- 
rity at  all  events,  fappofing  he  (hould  revoke  his  will. 

It  has  been  faid  that  it  was   not .  the  intention  to  give  this  Th«  heir  at  law 
cftate  to  the  defendant,  and  coniequendy  the  heir  at  law  is  in-  ^^^  not  want  an 

^•*i    jr^LL-  ij  r    •  •  exprefs  intention 

titled  :   tor  the  heir  at  law  does  not  want  an  exprels  intention  ;  totateby  awiil, 
and  i^  is  certainly  fo  in  the  cafe  of  a  will,  but  it  is  otherwife '^*>"Khiti8o- 
with  regard  to  a  deed.  "^"J^t  "^''^  4 

o  re^jard  to  a  deed* 

For  there,  fince  the  ftatute  of  frauds  and  perjuries,  the  lines 
are  exadly  drawn  with  regard  to  refulting  truits,  and  the  heir 
at  law  muft  (hew  an  exprefs  truft  for  him  in  order  tj  intitle 
himfelf. 

A  man  that  conveys  a  truft  to  another,  and  barely  for  hirn- 
felf,  or  for  the  ufe  of  his  heir  at  law,  does  not  generally  infert 
a  power  of  revocation,  as  has  been  done  in  the  prefent  cafe. 

Upon  the  whole,  I  am  of  opinion  that  the  legal  eftate  did 
well  pafs,  and  the  beneficial  intered  like  wife;  nor  do  1  believe 
there  was  any  intention  that  there  fliouid  be  a  refulting  truft 
for  the  heir  at  law,  but  the  whole  defign  of  the  plaintiff's  an- 
ceftor was  to  fecure  the  charity  at  all  events. 

Lor  J  Hardwicke  therefore  faid,  he  faw  no  caufe  to  vary  the 
decree  of  the  8th  oi  November  1734,  and  ordered  the  fame  (houlJ 
be  affirmed  ;  but  declared  that  the  plaincitFs,  the  heirs  at  law  of 
y:ihn  Stamps  were  intitled  to  the  two  annuities  of  fifteen  pounds 
each;  devifed  lo  them  by  the  tcfl  ;t or  for  their  lives,  and  di* 
reeled  the  arrears  and  growing  payments  to  be  paid  to  the  plain- 
tifts. 

jyilklns  and  his  wife  verfus  Hunt^  the /ami  day.  C2Lh  I7i. 

LORD  Chancellor  .    It   is   not  a  rule  in  all    cafts,  AnadminiAratot 
that  I  fhouh!  charge  an  adniiniftrator  with  intereft  on  ac-  **  T\"*  *'^*^^T 
count  of  pcrlonal  eftate.  with  intereft  ca 

account  of  pci- 

But  here   has  been  a  pofTefTion   of  a  perfonal  eftate  in  the  ^*°"*^  ^^'^^ 
hands  of  an  adminiftrator  for  thirty  years,  and  part  of  it  was 
oat  upon  mortgage,  which    produced   intereft;   but  however 
this  point  muft  be  deferred  till  the  mafter  has  made  his  report. 

As  to  the  cofts,  let  all  parties  have  it  to  the  time  of  the  It  is  nor  an  in- 
hearinz,  and  referve  the  confiderati(;n  of  other  cofts  till  after  varuuie  rule  that 

,  °,      ,  r        •       •      I  •  •    1  1  1      an  adminift.ator 

the  matter  s  Report,  for  it  is  by   no  means  an  mvariable  rule  ftouidbe^i;aw.4 
that  an  adminiftrator  (hall  be  allowed  them  at  alleveats.  coils  at  «iicvwuc% 
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Cafe  I35«  Baxter  verfus  TVilfon^  tbi  fame  day. 

You  muft  make  rTT^  H  O  U  G  H  a  defendant  in  a  caufe  has  made  default, 
a c»ecree compieat  j[^  you  muft  notwithtiandiiig  make  a  decree  complete  and 
againft  a  defend-  a^jfoluie  affainft  him  before   you  can  petition  for  a  rehearing, 

ant,  though  he  Jr-^i.  •.  c      \^  s        r  u'! 

hasmac^c  a  de-  and  ferving  him  with  notice  of  the  oider  for  a  renearmg  is 
fault,  betbrc  you  not  fufficieot ;  but  though  the  Chancellor  for  this  defefi  dif- 
rrehw^Dg!  ^'''  miffed  the  petition  for  rehearing,  without  any  prejudice  to  any 
new  petition  in  cafe  the  party  fliould  be  advifcd  to  it,  after  the 
decree  is  perfected,  yet  hii  would  not  order  the  depofit  to  be  di- 
vided among  the  partif  s,  who  appeared  before  him  on  the  pre- 
fent  petition,  becaufe  there  is  nothing  done  upon  it  one  way 
or  other. 

Cafe  136.  Stiles  verfus  The  Jttorney  General^  March  14,   1 740* 

An  annuity  rV^  H  E  late  Duke  of  fVharton  on  tht  2^th  of  March  1719, 

Sukc  tfV^rf*.  i-      ^y  deed-poll  under  his  hand  and  feal,  **  confidering  that 

ton  to  Doftor  '*  the  publick  good  is  advanced  by  the  encouragement  of  learn- 

Toungy  \Ti  ton(\-  t<  i,ig  and  the  polite  arts,  and  being  plcafed  therein  with  the 

^blick%oodU  "  attempts  of  Dodor  roung,  in  confideration  thereof,  and  of 

advanced  by  the  *'  the  love  he  bore  him,  did  give  an^  gsant  unto  the  faid  Dofior 

encouragement  ct  y^j^fj^r  an  annuity  of  100  /.  to  hold  durine  his  life,  out  of  all 

of  learning,  and  .,  **  ,  .  '  ^^  ,        ,     °  ,  , 

in  corideration  ^nci  every  his  manors,  mtliuages,  lands,  tenements  and  ne- 
likewifc  of  the  *<  reditaments,  to  be  paid  him  or  his  affigns  half  yearly  or  quar* 
IhU  u^^t^a^cral  "  ^^'^y*  ^^^*^  *  ^^^"^^  ^^  diftrefs  in  cafe  of  non-payment/' 

confideration,  t»  ,  it    i  • 

nor  does  it  By  an   indenture  dated  the  icth  of  July  1722,  inrolled  in 

amountto  ava    chancery,  and  made  between  the  faid  Philip  Duke  of  ff barton 

juablc  one  in  the      r^i.  iT>wr»^  r.i 

eye  of  the  law.    o*  the  one  part  and  Doctor  loung  of  the  ether  part,   recitmg 
the  above  deed-poll,  and  alfo  reciting  thai  the  faid  Duke  was 
indebted  to  Dodtor  Toung  on  the  faid  annuity  in  25O  /.  to  Mid* 
fummer  ]'dO:^  and  aUo  in  lOO/.  mere,   making   350/.  and  alfo 
^i  reciting  that  the  faid  Dodor  Toung  had  at  the  Duke's  fpccial 

inftance  and  requeft  quitted  the  lervice  he  was  in,  in  the  Earl 
of  Exeter's  family,  and  thereby  loft  an  annuity  of  lOO/.  and 
alfo  reciting  that  the  faid  Duke,  being  willing  to  make  the  faid 
Do£tor  Toung  fome  amends  for  his  faid  lo(s  in  quitting  the 
Earl  of  Exeter's  famiiy,  had  propofed  to  give  hitn  a  further  an- 
nuity of  iool.  to  be  paid  quarterly  in  lieu  of  the  fijiid  350/. 
and  of  his  faid  lofs  in  quitting  the  Earl  of  Exeter's  family  ; 
It  is  witnefl'ed,  that  in  confideration,  istc»  the  Duke  did  give, 
grant,  bargain  and  fell  to  Doflor  Toung  one  other  annuity  of 
100/.  befides  the  faid  annuity  granted  by  the  abovenientioned 
deed  poll,  to  hold  unto  the  faid  Dodor  Toung  and  his  afSgos 
during  his  life,  clear  oi  incumbrances  j  and  the  faid  Duke  did 
thereby  charge  all  his  manors,  &c.  he  was  intitled  to  in  law 
or  equity,  with  the  faid  two  annuities  of  ico  /.  each,  payable 
quarterly, 

a  By 
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By  a  deed  dated  the  nth  of  July  1722,  the  Duke  charges 
the  lands  in  truft  to  Mr.  Juftice  Dentorij  ^c.  with  the  200/. 
annuity  of  Doftor  Young. 

A  bill  brought  by  the  Dulce  of  Wharton's  judgment  credi- 
tors in  Hilary  term  1722,  in  Auguji  1723,  there  was  a  decree 
for  a  fale  of  the  truft-eftates,  and  ihr.t  the  money  arifing  there- 
from fliould  be  paid  to  the  creditors  according  to  their  priority, 
and  the  refidue  to  the  Duke. 

Dofior  Young  in  his  examination  on  the  4/A  of  F^b.  1730, 
before  the  Malter,  fcts  forth  at  large  the  confldcrations  of  the 
annuities  5  and  likewifc  the  Duke  of  Wharton's  giving  him  a 
bond  dated  the  15/Aof  March  1721,  in  the  penalty  of  1200/. 
conditioned  for  the  payment  of  600/.  in  confideration  of  his 
taking  fevcral  jcurnies,  and  being  at  great  expences  in  order 
to  be  chofen  a  member  of  the  houfe  of  Commons  at  the  defire 
of  the  faid  Duke,  and  in  confideration  of  his  giving  up  two 
livings  of  200/.  and  400/.  per  ann,  value  in  th.r  gift  of  ail 
SouPs  collegia  on  the  promifes  miide  by  the  faid  Duke,  of  ferving 
and  advancing  him  in  the  world. 


o 


On  the  2bth  oi  April  1740,  the  bond  creditors  of  the  late 
Duke  of  Wharton  brought  their  bill,  fetting  forth  tlie  decree  in 
the  former  caufe  ;  and  infifted  that  all  the  judgment  and  other 
creditors  provided  for  by  the  faid  decree  had  been  paid,  and 
that  there  remained  fufficient  in  the  truftees  hands  to  pay  the 
bond  debts,  and  that  the  claim  of  Do6lor  Young  is  to  be  con- 
fidered  as  a  gratuity  or  ptefent  only,  and  ought  to  be  poftponed 
Co  their  demands. 

The  Matter  on  the  ibth  of  December  makes  a  report  of  Doc- 
tor Y^ung^s  demands,  and  ftates  the  feveral  fads  before  mention- 
ed relatmg  to  the  two  annuities  and  the  bonds,  and  fays  that  ^ 
he  did  not  find  any  pecuniary  confideration  either  for  the  bond» 
or  the  annuities,  and  alfo  ftates  that  feveral  of  the  creditors  of 
the  late  Duke  for  money  really  lent  him  are  flill  unpaid,  and 
therefore  whether  the  faid  demands  of  Dodor  Young  zmontitm^ 
to  365/.  '(hould  take  place  of  any  of  the  debts  fubfequent  in 
time,  which  were  for  a  confideration  in  money,  he  fubmits  to 
the  judgment  of  the  court. 

Lord  Chancellor^ 

1  cannot  determine  now  how  far  Doftor  Young  is  to  be  prefer- 
red to  general  creditors,  or  poftponed,  who  are  not  parties  to 
the  decree,  as  they  are  not  before  the  court. 

The  grant  of  his  firft  annuity  is  on  confideration  that  the 
publick  good  is  advanced  by  the  encouragement  of  learning  and 
;hc  polite  arts,  and  of  the  Duke  of  Wharton's  being  pleafed 
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with  Do3or  Toung^s  attempts  therein,  and  in  confideration  like- 
wife  of  the  love  he  bore  him. 

The  fecond  annuity  is  on  confideration  of  the  Duke's  being 
indebted  to  Doftor  TTeung  in  the  fum  of  350/.  and  in  confider- 
ation of  the  Dodor's  leaving  my  Lord  ExeUr's  fcrvice,  and 
thereby  lofing  an  annuity  of  100/.  per  ann.  during  his  Kfe, 
which  the  Eari  of  Exeter  had  before  agreed  to  fettle  upon  him. 

As  to  the  firft  annuity,  I  am  of  opinion,  that  it  is  not  a  legal 
confideration  5  for  though  it  may  be  a  very  good  inducement 
to  a  perfon  for  his  doing  it,  yet  it  will  not  afaiount  to  a  valu- 
able confideration  in  the  eye  of  the  law. 

Giving  up  ape-  But  then  Dofkor  Young  in  his  examination  before  the  Matter 
cuniary  advan-    f^g^rs  that  he  quitted  the  Exeter  family,  and  refufed  the  lool. 

tage  at  the  iimc  .^         i.,ifi  rr        \   \  -        r       ..,.^ 

an  annuity  is  f^  e»««.  annuity,  whicn  had  been  ottered  him  for  his  life,  pro- 
gramed, amounts  vided  he  would  continue  as  a  tutor  to  Lord  Burleigh^  and  this 
confidc'rafk>n  as  "'^*"^^y  "P°"  '^^  preffing  folicitations  of  the  Duke  o^  Wharton^ 
much  as  a  Turn  and  the  afTurances  he  gave  hitn  of  providing  for  him  in  a  much 
Df  money  paid      jy^Qj-g  ample  manner. 

^pwn  at  the  time. 

If  this  be  the  truth  of  the  fa6l,  and  it  is  no  where  contra- 
dicted, it  does  certainly  amount  to  a  valuable  confideration. 

For  it  has  been  truly  faid  that  it  will  equally  arife,  where  a 
perfon  gives  up  a  certain  pecuniary  advantage  at  the  time  of  the 
grant,  as  where  ^  fum  of  money  is  adually  paid  down  at  the 
time. 

There  being  ar-  ^nd  though  the  grant  of  the  firft  annuity  may  be  voluntary, 
fiVft^tnli'iy,^the  ^^^^*^  fing'y5  Y^t  the  recital  in  the  fecond  will  alter  the  nature 
prom  fing  not  to  of  it,  and  turn  it  into  a  valuable  confideration;  for  as  there 
fuc  for  ihem,  was  ^^j.g  arrears  on  the  firft,  there  is  no  doubt  but  this  was  a  juft 
itfo^'n,  a*^^d  from  '^^^  lawful  debt,  and  the  promifing  not  to  fuc  for  ihofe  arrears, 
that  time  it  was  a  good  confideration,  and  from  that  time  th^  firft  annuity 
r-. ...  ceafed  to  be  a  voluntary  grant. 


ceafed  to  be  a 
yoluntary  grant 


The  bond  can  never  be  fupported  in  any  other  light  th^n  a 
voluntary  one,  for  it  is  recited  to  be  given  in  confideration  of 
Do£lor  Toung's  being  at  a  very  great  cxpence,!  when  he  was 
candidate  for  a  feat  in  parliament. 

pa^on^raTput  to  I  cannot  confider  this  as  a  valuable  confideration,  for  Doftor 
fniVjndngtor  y^ung  cannot  be  luppofed  to  be  a  candidate  for  a  feat  in  the 
pcmber  of  par-   ^^^jg  of  Commons  UDoh  anv  other  view  but  ftrving  his  coun-. 

Ijament,  is  rot  a  i        t>     i  r     r^^/  i     •  i^         rr  ' 

yaluibie  confi  try,  and  the  part  the  iJuke  of  Irharion  took  in  the  attair  can 
dtiation  to  fup-   jj^  confideied  no  other  wife  than  as  a  defue  or  lequeft  at  moft. 

port  a  bond  given 


for  th<ic  pur^ofe. 


The 
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The  DoSor*s  annuities  were  by  Lord  Chancellor  direftecl  to 
be  paid  out  of  the  money  remaining  in  the  hands  of  the  truftees^ 
and  which  arofe  from  the  fale  of  the  truft-eftates,  fo  as  not  to 
difturb  any  payments  that  have  been  already  made,  and  which 
are  comprifed  in  the  fchedule  to  the  mailer's  report,  (hat  wa$ 
confirmed  in  1729. 


Kamfjbire  wtrfus  Touftgy  March  16,  1740.  Cafe  137, 

AN  award  was  made  a  rule  of  the  court  of  the  King's  The  court  of 
Bench  according  to  a  fubmiffion  for  that  purpofe,  and  J^°|hcpro^r 
tn  attachment  has  been  granted  for  not  obeying  the  award.       court  to  exanune 

into  the  pariiaJi^ 

The  plaintiff  here  has  brought  a  bill  fuggefting  fraud  and  Ifa^oVsfartbe 
corruptfon  in  the  arbitrators,  and  praying  that  the  a^ard  may  award  was  made 

befetafide.  a  rule  of  court 

there,  which  the 
plaintiff  might 

The  defendant  pleads  the  award  in  bar  to  the  plaintiff's  bill,  have  done  by 
and  infifls  it  is  a  fair  and  iufl  award.  ihcwingca«rs 

•^  why  the  role  for 

an  attachment 

Lord  Chancellor  faid  to  the  plaintiff's  counfel.  Why  did  you  o"  ^h«  non-ptr- 
not  proceed  in  the  court  of  King's  Bench,  the  proper  court  3^^^"^ould  not 
to  examine  into  the  partiality  and  corruption  of  arbitrators,  be  made  abfolute. 
which  you  might  have  done  by  fliewing  caufe,  why  the  rule 
for  an  attachment  on  the  non-performance  of  the  award  fhould 
not  be  made  abfolute. 

I  remember,  faid  his  Lordfhip,  but  one  inftance  in  this  court 
of  a  bill  brought  for  this  purpofe,  which  was  in  the  cafe  of 
John  Ward. 

But  as  the  anfwer  of  the  defendant  to  this  bill  is  very  loofe 
ihd  genera!,  and  there  is  an  exprefs  fubmiffion  to  amend  any 
errors  which  the  arbitrators  nrwy  have  made  in  refpeft  to  the 
mutual  accounts  delivered  in  to  them  by  the  parties  :  let  the 
pka  ftand  for  an  anfwer,  with  liberty  to  except. 


Coitington  verfus  Fletcher^  the  fame  day.  Cafe  I38. 

MR.  Cottington^  who  was  formerly  a  papifl,  while  he  was  TKe plainttff,  . 
of  the  Romijh  prrfuafion  aiTigned  an  advowfon  Co  the  ;;;^g*;^^JP;P^: 
defendant  for  the  term  of  99  years.  towfontoth? 

defemlant  for 
the  term  of  99  yeajrs,  and  hav'ng  conformed  has  brought  his  bill  for  a  realignment  of  the  term,  fuggeft* 
hk%  be  had  oixif  a^figned  it  in  truft  for  himfelt^  and  co  a%oi<l  the  penalties  o\  ihe  {latute  of  3  Jac,  i.  and 
liy,(Sf  M. 

The  defendant  pleaded  the  Statute  of  Frauds  and  Perjuries  in  bar  fothe  difcovery,  but  by  hit  anfwer 
idmitted  that  the  advowfon  was  afTigntd  to  him  for  the  purpolcs  charged  by  the  bill. 

Wd  Hurdtvi eke  Yitldi  the  plea  mud  be  oyer-ruled;,  being  coupled  witn  an  aiffuver  which  admits  the  fa£ti» 


156  CASES  Argued  and  Determined 

Since  his  conformity  to  the  proteftant  religion,  he  has  brought 
a  bill  againft  the  defendant  for  a  reaflignment  of  the  term,  fug- 
gefting  that  he  had  only  affigned  it  in  iruft  for  himfeJf,  and  in 
order  to  avoid  the  penalties  in  the  ftatute  of  3*?^^.  i.  cap, /^. 
fi^.  I,  ^c.  and  I  ff^.  &  M.  r.  26.  which  veft  the  prefentation 
of  livings  in  the  gift  of  papifts  in  the  two  univerfities. 

To  this  bill  the  defendant  pleads  the  ftatute  of  frauds  and 
perjuries  in  bar  to  the  difcovery,  and  fays  that  there  was  no  de- 
claration of  truft  in  writing,  but  by  his  anfwer  admits  that  the 
advowfon  was  affigned  to  him  for  the  purpofes  charged  by  the 
bill,  and  that  he  never  intended  to  take  any  benefit  to  himfeJf,- 
other  wife  than  Tn  prefenting  the  other  defendant  Mr.  hoggin  to 
the  church  upon  the  next  avoidance,  for  that  he  was  recom- 
mended by  Mr.  Loggin  to  the  plaintiff  as  a  proper  perfon  for  a 
grantee,  and  that  he  did  not  know  the  plaintiiF  above  a  month 
before  the  grant. 

Lord  Chancellor, 

I  am  of  opinion  that  the  plea  ought  to  be  over-ruled. 

Undoubtedly,  if  the  plea  ftood  by  itfclf,  it  might  have  bectt 
a  fufficient  plea,  but  coupled  with  the  anfwer,  which  is  a  full 
admiffion  of  the  fads,  it  muft  over-rule  the  plea. 

If  the  admiffion  and  confeffion  by  the  anfwer  amounts  to  an 
admiffion  and  confeffion  of  a  truft  for  the  defendant  Loggin  as  to 
the  firft  avoidance,  the  confequcnce  of  this  is  a  refulting  truft 
for  the  plaintiff  after  the  prefentment  to  Loggin  is  performed. 

And  this  is  the  cafe  upon  the  ftatute  of  frauds  and  perjuries^ 
where  the  admiffion  of  an  exprefs  truft  to  one  perfon,  is  lil^^ 
wife  the  admiffion  of  a  refulting  Jf  uft  for  another. 

If  the  defendant  had  demurred  to  this  part  of  the  bill,  it  might 
have  been  of  a  different  confideration. 

Lord  Hardivicke       For  as  this  affignmcnt  was  done  in  fraud  of  the  law,  and 
wa?  inclined  to    ^^erely  in  order  to  evade  the  ftatute  of  %  J ac.  1.  ch.A^  andi 

think  if  the  de-  /    c^    Tijr  l       £^  ^ '' 

fcndant  had  de-     I  IVtlL  ^  Mar.  cL  26. 

xnurred  to  this 

part  of  the  bUI>  fuch  a  fraudulent  coaveyance  wauld  at  the  hearing  have  been  made  abfolute  againft  the 

grantor* 

I  doubt  at  the  hearing  whether  the  plaintiff  could  be  re- 
lieved, fuch  fraudulent  conveyances  being  made  abfolute 
againft  the  grantor. 

The 


A 
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The  ad  of  YiAnne^fiat.  i.  ch.  14.  docs  not  in  the  cafe  of  Theaa  of  x% 
apapift  make  the  whole  cruft  void,  but  only  the  turn  upon  an  jje%lffe' "^1*" 
avoidance,  which  is  vcfted  in  the  univerfities  j  in  the  prefent  papift  make  the 
cafe  the  plaintiff  conformed  before  there  was  any  avoidance,  whole  tmft  void, 
and  confcquently  there  was  nothing  vcfted  in  the  univerfities.    upon°ln^voidi 

ance   which    is 
▼eded  in  the  univerfities. 

The  ads  of  papifts  arc  purged  upon  their  conformity  to  the  \^^^*J^  ^'*"' 

proteftant   religion,  and   are  freed  and  difcharged   from  any  freed  fromzny 

penalties  and   loffes  which  they  might  otherwife  fuftain  in  re-  penaltiM  they 

fpea  of  their  rccufancy.     FU,  i  Jac.  i.  c.  ^. /e£f.  2,  3.  ffijll^rS 

of  their  recu- 
iincy. 

Abraham  verfus  Dodgfon^  the  fame  day.  Cafe  139, 

Bill  was  brought  for  a  difcovery.  when  adefead- 

ant  haa  anfweMl 
to  A  difeovenr 

The  defendant  anfwered  to  part,  and  demurred  to  part  of  prayed  by  a  bill, 
the  difcovery.  ..TS:^' 

it. 

Loud  Chancellor, 

The  demurrer  muft  be  over-ruled,  for  it  is  an  abfurdity  after  Though  yo« 
the  defendant  has  anfwered  to  the  difcovery,  that  he  (hould  ^P^*^' *®  **** 
afterwards  demur  ;   you  may  indeed  anfwer  to  a  bill  of  dif-  you°m*^deSr 
covery,  and  demur  to  the  relief,   but  that   is  quite  different  to  the  relief* 
from  what  the  defendant  has  done  in  the  prefent  cafe« 

Mon  verfus   More^  April  6 j  1741,    came  hefon   the  court  ««  Cafe  140. 

petition* 

MR,  Charles^  a  clergyman  of  Harrow  on  the  Hilly  who  mar-  Several  peHbot 
ntiMxh  Sophia  Morey  award  of  this  court,  without  JPP^*^^*"" 
Jeave^  to  one  John  Peck ;   and  Mr.  Ubank  and  others,  who  were  in^marryingMS 
prefent  when  fhe  was  married,  appeared   alfo,  to  anfwer  the  Mere,  a  ward  o£ 
contempt  of  this  court.  ^j^TpX  ^  "^ 

Lord  Chancellor, 

Thefe  are  mifchiefs  that  want  the  correflion  and  reforma- No  cafe  callt 
tion  of  the  legiflature  as  much  as  any  cafe  whatever,    and    I  "°^J  ^%^  e 
believe  it  will  very  (hortly  come  under  the  confideration  of  the^i^idature 
parliament.  thanthia., 

Barnard,  Chaac* 
Rep,  404. 


John 
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Lord  Hankoicke  John  Vbonk  muft  in  the  firft  placje  ftand  committed,  who 
feid,  the  giving  afiittcd  in  condudling  Mifs  More  out  of  her  guardiaii*s  houle^ 
:t7./rrge,  and  gave  her  away  at  the  wedding. 

ITS  the  father, 

though  not  an  eflential  things  yet  is  a  ceremony  always  re^uired^    and   therefore  committtd  'thft 

perfoB  who  did  it. 

The  giving  away  a  woman  at  the  time  of  her  marriage,  as 
the  father,  though  it  is  not  an  eflfential  thing,  yet  it  isa  cuftom 
or  ceremony  which  clergymen  always  require,  and  confequentljr 
call  for  at  the  time. 

Tomakepcrfona  Indeed  it  is  not  barely  having  fome  hand  in  the  tranfadion 
liable  to  a  CUD-  of  the  marriage  which  will  make  perfons  liable  to  the  cenfure 
^"cwKcrn^erin  of  ^^^  court,  but  they  muft  appear  to  have  been  concerned  in 
the  original  con-  the  Original  contrivance  of  the  marriage,  and  to  have  been  ap- 
^^^^^^  Mi***P'^'^^^  °^  ^^^  infant's  being  award  of  this  court,  which  Mr, 
Sngawardof  Ut^ank  is  proved  to  have  been,  and  not  denied  by  affidavits  on 
thecouit*  his  part. 

Mr,  Charles  the  clergyman,  who  married  Mifs  More  to  Peci^ 
comes  next  under  confideration. 

'th^eanont  It  is  very  furprifing  when  canons  with  refpeft  to  marriages 

which ba?*  not  have  laid  down  diredions  fo  plainly  for  the  conduftof  cccle- 
sw^S^ofwtflia^  fiaftical  officers  and  clergymen  (which  though  they  have  not 
ment  are  not  the  authority  of  an  Z&.  of  parliament,  and  confequently  are  not 
binding  on  lay-  binding  Upon  laymen,  yet  certainly  are  prefcriptions  to  the  ec- 
clefiaftical  courts,  and  likewife  to  clergymen)  that  there  fhould 
be  fuch  frequent  inftancesof  their  departing  from  them,  and 
introducing  a  pradlice  entirely  repugnant  to  them.  V,  62. 
Can.  102,  &f.  in  1603.  all  of  them  extremely  plain  in  their 
dire£Hons  to  ecclefiaftical  officers  and  clergymen  :  one  would 
think  no  body  ever  read  them,  neither  the  officers  of  the  {^ 
ritual  courts  nor  clergymen,  or  they  could  not  zSt  fo  diame<^ 
trically  oppofite  to  them, 

Proftors  fometimes  ftand  at  the  door  ofthe  commons,  and  fo- 
licit  perfons  to  take  out  licences,  juft  in  the  fame  manner  as 
the  runners  to  fleet  parfons  do,  which  is  not  a  very  reputable 
behaviour  in  them. 

Three  pariftes  are  put  into  the  licences  by  the  officer  of  the 
Ipiritual  court. 

I  ftiould  imagine  that  this  is  done  in  order  to  comply  with 
the  canon,  by  mentioning  the  parifhes  where  the  man  and 
woman  inhabit,  and  probably  naming  the  third  may  be  only 
upon  a  fuppofition  that  the  perfons  may  have  a  houfe  both  in 
town  and  country,  and  therefore  left  to  their  option  to  marry 
Jii^  cither. 

No 


men 
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No  ecclefiaftical  perfon  can  difpcnfe  with  a  canon,  for  they  The  canons 
are  obliged   to  purfue  the  diredlions  in  them  with  the  utmoft  ^"u  ,1' P"'^"*! 
exacinefs,  and  it  is  in  the  power  of  the  crown  to  do  it  only.  exaanefs  by 

ecclefiaftical 

What  Mr.  Charles  fwears,  I  believe  is  true,  that  it  is  very  ^iVr^yi^'an'^^h* 
frequent  for   furrogates  to  fill  up  the  blanks  in  licences  with  prciumestomar- 
thc  name  of  any  other  parlfli,  and  this  in  fome  meafure  may  >^>  a  pc'^«n  f.ut 

.n»ri-«  --.-^u  uj  1  oMhepariihcs  ill 

juftify  him,   as  it  is  the  common  method  among  clergymen;  vvhkh  ihcman 
but  then  this  will  not  excufe  with  regard    to  the   penalties  in  a^-d  woman 
the  canon,  which  exprefsly  direft  that  no  clergvman  (hall  pre-  ^^'"^*'  ;» liable 

r  r     \  n  '••.,  to  pjnahics. 

fume  to  marry  a  perlon  out  of  the  panihes  in  which  the  man 
and  woman  refide. 

Upon  the  whole,  as  I  faid  in  the  cafe  of  the  other  perfon.  The  clergynjan 
Mr.  Charles  does  not  feera  to  me  to  have  been  at  all  concerned  ^^^'^appcarinj  to 
in  the  contrivance  or  defign  of  doing  this  wrongful   aft,  and  the  coni[rvarce 
therefore  is  not  guilty  of  a  contempt  of  the  court ;  but  I  would  of  this  wrongful 
recommend  it  to  him  to  be  more  cautious  for  the  future.  if*  "  "f '  ^"'^'^^ 

or  a  contempt  ot  - 
the  court. 

However,  I  will  not  part  with  the  licence,  but  will  order  it  The  licence or^cf 
to  be  left  in  the  regifter's  hands,  that,  if  there  (hould  be  oc-  ^^^''^^'[^^'i^''^ 
caiion,  the  petitioner  may  apply  to  him  for  it.  handlf'thn'the 

petitioner  might 
have  reccurfe  to 
it,  if  occafioa* 

South  verfus  The  Duke  of  Cbandss^    upon  exceptions^  '^''^^  9 >  Cafe  141, 

LORD  Chancellor  :  Though  this  court  have  gone  a  J^mx  in  a  part- 
good  way  in  fupporting  a  booic  of  accounts  which  ^^' ^1\^\1^^^q^^^* 
latcs  to  a  partnerfliip,  yet  I  do  not  know  any  inftance  where  panicuJar  inter- 
they  fupported ////nj  in  fuch  a  book,  that  relate  to  the  particular  ^  of  a  book- 
intereftofthe  officer,  deputed  by  the  partners  to  keep  this  ge-  brfu^por't^*  u* 
neral  book  of  account,  fcparate  from  the  partnerfhip  affairs.        this  court. 

Barnard,  Chanc. 
412. 

JVaite  verfus  IVhorwooriy  on  exceptions^  April  10,  1741.  Cafe  142. 

IF   an  executor  changes  and  alters  the  nature  of  a  teftator"  s  ^^  ^"  """*°!"' 
eftate,  it  has  been  infiftcd   that  this   is  a  converfion  by  the  o7the  teftator'* 
executor,    and  that,  as  money  has   no  rar-mark,  you*  cannot  efidi-,  (bould 

follow    it,    but  the   executor    by  fuch  tranfaaions  has  made  "l"^*"*^  p''^°^ '^ 
,.-,-,.,,     ^  J        r,      '  •  ii_-         i--i_        m  the  funds,  or 

himfelf  liable  to  a  devajiavtt :  n(*w  in  general  this  rule  is  right  5  transfer  money 

but  if  an  executor,  for  the  benefit  of  the  teftator's  eftate,  (hould  frcm  one  ftock 

invert  part  of  it  in  the  fund?,   or  fhould   transfer  the  money  1^"^^'^"°^^^^^^^^^^^^ 

from  one    particular  Itock,  and  inveft  them  in  another,  this  fion,  but  you 

may  Hiil  Kilow 
it>  as  mu;.b  as  if  it  bad  continued  in  the  £ime  condition  as  at  the  tciUtoi'^  death. 

i^ 
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is  not  a  converfion  or  appropriation  by  the  executor  of  a  fcfia- 
.  tor's  eftate,  but  you  may  ftill  follow  it,  as  much  as  if  it  had 
continued  in  the  fame  plight  or  condition  as  it  flood  in  at  the 
death  of  the  teftator ;  for,  in  the  nature  of  the  thing  it  felf, 
the  executor  could  do  no  otherwife,  where  a  teftator's  eftate  is 
ftanding  out  in  the  funds,  for  of  courfc  they  will  require  to  be 
varied  and  changed  according  to  the  circumftances  of  things. 


Cafe  143.  Heron  verfus  Htron^  April  18,  174 1. 

ii  freeman  of  /t  Father  taking  the  advantage  of  his  fon*s  neceffities,  to 
XMB«wttoking  .  £\^  which  he  was  reduced  by  his  unkind  ufage,  prevails  up- 
lSjfon*rnccirf'°  ^^  ^in^  ('"  confideration  of  a  bond  for  fecuring  to  the  fon  aa 
fities, in  confi-  annuity  of  50/.  per  ann,)  to  give  a  releafe  of  the  (bare  be 
deration  of  a  might  be  intitled  to  in  the  orphanas:e  part  of  his  father's  eftate« 
tliefon  an  anna-  who  was  a  freeman  of  the  city  of  London. 

ityof  50/.  pre- 
cis on  him  to  releafe  the  /hare  he  had  in  the  orphanage  part ;  the  father  alfo  prevailed  on  aosther  of 
Ibis  fo»9  to  give  him  a  releafe  of  his  ihare  of  the  orphanage  part,  in  confideration  of  an  annuity  ofthe 
hmt  nature :  but  there  were  not  the  fame  praofs  of  bis  being  forced  into  the  releafe,  and  the  father  had 
ac  times  advanced  him  3  or  400/.  Lord  Hardtuicke  held,  the  flaintiff  being  turned^out of  datrs,  Uft  defiitute^ 
mad  void  af  mcdntmanee^  a  rehafe  extorted  cannibi  befupported, 

l^dHardiuickewas  alfo  of  opinion^  the  other  fon  was  equally  intitled  to  be  relieved,    Barnard.  Chanc*  430* 

Bjrthecoftom  The  father  likewlfe  prevails  upon  another  of  his  fons  to 
OT  femaapMt  8^^^  ^*"™  *  releafe  (in  confideration  of  an  annuity  of  the  fame 
HILlgoin  equal  nature)  of  his  (hare  of  the  orphanage  part ;  and  at  the  foot  of 
ftares,  andifthe  the  releafe  the  fon  is  bound  in  the  penalty  of  8000/.  not  to 
^^^l^wf  ""^^^  ^"y  claim  hereafter  to  his  orphanage  (hare,  but  there 
•ther  fliape,  are  not  the  fame  proofs  of  this  fon's  being  forced  into  the  re- 
whicb  bethinks  leafe,  for  the  fake  of  maintenance  or  mere  neceffity,  and  it 
S'ttectiftomT  apP^red  in  evidence  too,  that  his  father  in  his  life-time  had 
jet  the  court  has  advanced  him  with  fmall  fums  to  the  amount  of  a  or  400/. 

relieved,  the  ^ 

cfaiUfea* 

Lord  Chancellor, 

There  is  no  doubt,  by  the 'general  rule  of  the  law  of  the 
land,  but  a  father  may  judge  of  the  merits  of  his  children, 
and  may  difpofe  of  his  eftate  in  fuch  fhares  and  proportions 
amongft  them  as  he  thinks  proper. 

But  the  cuftom  of  London  has  Jaid  a  reftridion  as  to  a  free- 
man's perfonal  eftate,  that  the  orphanage  part  fhall  go  ia 
equal  fhares  among  the  children,  and  he  cannot  deprive  them 
of  it ;  this  has  produced  certain  rules  in  this  court  which 
have  long  prevailed,  to  prevent  any  evafion  by  a  father  of  the 
cuftom  ;  and  therefore  if  the  father  turns  his  money  into  any 
other  fliape,  and  which  he  thinks  may  take  it  out  of  the  cuftom, 
yet  the  court  has  relieved  the  children* 

Notwithftanding 
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Ifotwithftanding  this>  a  father  may,  by  laying  oat  his  per- 
Fohal  ^ftate  in  land,  take  it  out  of  the  cuftom,  which  is  latitude 
enough,  aiid  a  fufEcient  power  over  the  cuftomary  eflate. 

The  city  of  London  goes  upon  this  coniideration,  that  as  a 
Cither  in  the  way  of  trade  has  great  occafion  for  the  perfonal 
eftate,  it  would  be  prejudicial,  even  to  the  father  himfelf,  to 
alter  the  nature  of  it. 

As  it  is  the  intent  of  the  cuftom,  that  the  children  of  a  free- 
man, by  means  of  it,  may  either  be  advanced  in  marriage,  or 
put  out  in  the  world  by  way  of  trade,  there  is  no  doubt  but 
agreements  for  fuch  purpofes  between  a  freeman  and  his  chiU 
dren  will  be  fupported  in  equity.  Vid.  The  cafe  of  Metcalf  and 
Ivis^  June  18,  1737.  I  T.  Atk.  63. 

Confider  then  if  the  prefent  is  in  any  refpefl:  lik^  thefe  cafes, 
I  think  clearly  it  is  not;  I  fpeak  as  to  the  plaintiff  in  this  caufe. 

Whether  the  children,  by  a£ls  of  difobedience,  or  any  other 
mifbehaviour,  had  merited  this  ufage  from  the  father,  I  cannot 
enter  into,  nor  is  it  of  any  weight  in  the  prefent  confideration. 

The  plaintiff  was  turned  out  of  doors,  left  intirely  deftitute, 
and  void  of  a  maintenance,  therefore  it  is  impoflible  to  fupport    . 
irelea/e  extorted  from  a  fon  under  fuch  circumftances. 

Suppofe  the  plaintiff  had  been  intltled  to  a  tenancy  in  tail  of  Wkere  1  flither» 
real  eftate,  and  the  father,  a  bare  tenant  for  life,  had  taken  fuch  tenant  for  life, 
an  advantage  of  his  fon's  neceffities,  to  draw  him  in  to  join  in  tJ^tnt Tn*tau/ 1» 
any  conveyance  which  would  deftroy  his  remainder,  this  court,  join  in  a  convey 
upon  very  {lender  evidence  of  fuch  a  pradice  in  a  father,  has  ance  which  would 

,.         •    r      -  *  '  deftroy  his  re* 

relieved  the  fon.  toainder,thi< 

court,  on  flendec 

The  rule  of  this  court  is,  that  if  the  father  leaves  no  wife  ^''j^^^g^^J^j^^ 
(and  fome  of  the  children  are  barred  by  any  agreement  between  " 
the  father  and  them)  the  child  who  is  not  barred  muft  take  the 
whole  of  the  orphanage  (hare,  and  the  father  (hall  not  have  the 
advantage  of  the  other  children's  being  excl^uded  from  their 
(hares  in  the  orphanage  part. 

I  take  it  to  be  "the  rule  of  the  cuftom  of  London,  that  if  a  fa-  ^^*  ^TY\u^ 

t  .11       II-  *•  \        r  y         r  ^  r  •  i   mcrCly  for  thC 

ther  Will  oblige  a  ion  merely  for  the  take  of  maintenance,  and  fake  of mainte- 
not  for  advancement  in  marriage  or  trade,  to  releafe  his  right  to  "»n<^^»  *"^  ^^^ 
the  orphanage  (hare,  that  fuch  releafe  is  abfolutely  void  ;  for  a  [""^marHlge  or" 
father,  by  the  laws  of  nature,  is  obliged  to  maintain  his  chiU  trade,  obliges  his 
dren,  and  fuch  an  attempt  in  a  father  is  a  plain  fraud  upon  the  ^^"y^^^^J'hc^or"-** 

cuftom.  pbaoage  fliare, 

fuch  releafe  is  abfolutely  void. 

V#L.II.  M  There- 
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Therefore,  not  only  the  plaintiff,  but  the  other  fon,  wfaoi  i& 
one  of  the  defendants,  though  he  does  not  appear  by  any  evi- 
dence to  have  been  under  the  fame  difficulties  with  the  plaintitf'y 
yet  (hall  be  equally  relieved. 

The  executors  under  the  will  of  the  father,  have  each  iqoL 
given  them  for  their  trouble  in  looking  after  the  eftate ;  the 
queflion  in  refpe<^  to  them  was,  whether  they  fhould  abate  ia 
proportion  with  the  reft  of  the  legatees,  the  perfonal  eftate  being 
deficient  to  anfwer  the  whole. 

Lord  Hardwicke  inclined  they  (hoiild ;  but  Mr.  Attorney 
General  infifting,  there  was  a  cafe  lately  determined  at  the 
Rolls^  that  the  executor  fliould  not  abate  in  proportion  with  the 
other  legatees  ;  the  counfel  for  the  executors  were  at  liberty  tQ 
fearch  for  cafes^  and  to  mention  it  another  day» 


Cafe  144.         *  Ex  parte  Angil,  jfpril  14,  1741. 

Whf rcfomc  of    ttN  1 73 1  a  very  dreadful  fire  happened  at  Blandfirdin  Dorfo^ 

SideTthrift  of  Jl  J^'^rty  and  very  foon  after  the  fire,  great  contributions  were 

^Am,  e.  14  in  Voluntarily  made  in  the  counties  of  Dorfet  and  Sonurfit^  on  be<» 

regard  to  briefs,  half  of  the  fufFerers.     In  1732  a  brief  iffiied  on  behalf  of  thefe 

fortn account/   Unfortunate  people;  in  the  fame  year  11,500  printed  brtcff 

their  reprefenta-  were  delivered  by  the  fufFerers  to  the  undertakers,  who  had 

tives  need  not  be  y^^^  appointed  according  to  the  ftatute  of  /iAnn.  c.  14.  tme 

the  raurt,  for      otanley  was  agent  for  the  undertakers,  in  receiving  all  the  money 

thejrart  each  an*  from  them,  which  they  ufed  to  fend  to  the  fi^erers,  and  in 

for^^^^r*  P^y'"g  ^^^^  money  to  the  fufFerers;  and. in  London  he  wat  ft 

^mzr4/.cbaQc.' general  agent  in  negotiating  the  whole  affair  relating  to  the 

4»^  briefs  ;  the  number  of  the  undertakers  were  at  firft  feventeen, 

the  major  part  of  them  lived  at  Stafford,  kept  an  office  there, 

and'likewife  the  book  which  the  zQc  of  parliament  in  the  TAfi^m 

'directs,  wherein  entries  are  to  be  made  of  the  number  of  printed 

briefs  they  receive,  of  the  times*  when  thofe  briefs  are  fignedy 

and  fent  away,  to  what  parifhes  and  places,  and  the  time  of 

xeceiving  the  fame  back,  and  the  money  collected  thereon,  amt 

Che  faid  printed  copies  fo  received  back,  are  to  be  depofited  ai|# 

left  with  the  regifter  of  the  court  of  Chancery. 

Soon  after  the  undertakers  received  the  briefs,  they  circulated 
them  throughout  the  kingdom,  and  ihortly  after  they  had  fo 
done,  they  received  dire<itions  from  the  fufFerers  not  to  fend* 
any  briefs  into  the  counties  of  Darfet  i\n^  Somerfety  but  thofe 
dire(^lions  came  too  Iale» 

At  EaJIer  1733  the  undertAcrs  had  received  from  col  regions 

which,  had  been  made  by  the  briefs  6077  /.  on  the  8th  of  Febru* 

I  art. 
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my  following,  they  fent  to  Mr.  Stanley  4000/.  on  behalf  of  the 
fufferers,  who  paid  the  money  to  them  accordingly  :  the  un- 
dertakers made  no  other  payment  till  the  3d  of  July  1735,  and 
then  they  paid  the  fufferers  a  further  fum  of  3000/.  by  the  8th 
of  Amgrn/l  they  had  received  in  the  whole  7914A  ys.  yd.  and  on 
that  day  they  made  a  furthet  payment  of  500/. 

On  the  lOth  of  Manh  1740  a  petition  was  preferred  to  this 
court,  on  behalf  of  the  fufFerers,  againft  the  undertakers,  and 
likewiie  againft  Stanliy,  complaining  amongft  other  things,  that 
the  undertakers  had  not  depofited  with  the  regifter  of  the  court 
any  of  the  briefi,  according  to  the  diredion  of  the  a£l  of  par- 
liament;  and  that  by  the  negligence  of  the  undertakers,  a 
great  number  of  the  briefs  were  never  returned^  and  that  they 
had  not  duly  accounted. 

After  filing  of  this  petition,  the  undertakers  brought  before 
the  regifler,  and  depofited  with  him,  10845  hriefs,  and  faid  that 
they  had  73  in  hand  ready  to  be  delivered,  fothat  582  were  not 
returned  at  all  i  and  even  of  thofe  that  were  returned,  629  had 
Ao  flooney  marked  upon  them. 

It  was  fwom,  on  the  behalf  of  the  undertakers,  that  there 
are  always  a  gieat  number  of  briefs  that  are  never  returned  ; 
but  JC  was  proved  that  there  was  never  fo  great  a  number  mif* 
littg  as  in  the  prefent  cafe. 

At  the  time  this  petition  was  preferred  feven  of  the  under- 
takers out  of  the  feventeen  were  dead,  and  it  was'  fubmitted  01^ 
the  part  of  the  furvivors,  that  the  reprefentatives  of  the  under- 
takers that  were  dead  ought  to  be  brought  before  the  court. 

Lord  Chakcellor, 

I  am  of  opinion  that  it  was  not  necelTary  to  bring  the(e  re- 
prefentatives before  the  court,  arid  that  ah  order  for  accounting 
ought  to  be  made  againft  the  furvivors  ;  I  do  not  at  all  like  the 
behaviour  of  thefe  undertakers  in  what  they  have  done. 

The  undertakers  are  to  be  confidered  as  one  body,  and  they 
arc  each  of  them  anfwerable  the  one  for  the  other,  for  which 
leafon  the  objedion  for  want  of  bringing  the  reprefentatives  of 
the  dead  undertakers  before  the  court  is  quite  immaterial. 

It  has  been  faid  on  the  part  of  Mr.  Stanley ^  that  he  at  leaft  is 
by  no  means  to  blame  in  the  p^fent  tranfadion,  for  that  he  was 
HMrely  an  agent  for  the  undertakers,  in  receiving  and  paying 
iheir  money  to  the  fuSercrs. 

M  %  But 
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'  &ut  Mr.  Stanley  ought  not  to  be  confidered  in  fo  confined  i 
light,  for  he  was  generally  intrufted  with  the  management  of 
the  briefs  in  London ;  confider  then  how  this  matter  ftands  with 
regard  to  the  defendants. 

At  Eafter  1733  the  undertakers  had  received  6077/.  on  the' 
8th  of  February  following  they  only  paid  ^oool,  part  of  that 
inoney,  and  kept  the  reft  of  it  in  their  hands  till  the  3d  of 
July  1735  ;  then,  indeed,  they  made  another  payment  of  3000/. 
by  the  8th  of  Jupift  1736  they  had  received  in  the  whole 
7914/.  1$.  ^d.  and  on  that  day  it  is  they  only  make  a  further 
payment  of  500/.  there  is  no  great  weight  indeed  to  be  lud 
upon  this  latter  circumftance,  but  on  the  former  there  is  a 
firong  foundation  for  charging  the  undertakers  with  male 
praftice. 

.  There  are  two  methods  which  the  ftatute  of  Queen  *^iiif  pre- 
scribes, in  order  to  provide  for  the  undertakers  a£ting  fairly ; 
oift,  that  a  book  be  kept  by  them,  wherein  entries  are  to  be  made 
of  the  number  of  ^he  printed  briefs  they  receive^  of  the  times 
when  the  briefs  were  figned  and  fent  away,  to  what  parifiies 
and  places,  the  times  of  the  receiving  the  famq  back,  and  the 
money  thereon  collected  }  this  book  the  managers  had  kept  at 
Staffordy  and  perhaps  that  may  not  be  an  improper  place,  as 
that  town  is  about  the  center  of  the  kingdom  :  however,  it 
was  proper  that  they  (hould  have  had  a  duplicate  of  this  book 
in  London^  where  the  general  refort  of  people  is,  for  the  aft- 
direds  that  all  perfons.  fliall  have  free  accefs  to  it* 

The  other  method  which  the  a£t  prefcribes  is,  that  the  un* 
dertakers  fhould  depofit  the  briefs  with  the  regifter  of  this  court, 
after  they  are  returned  to  them  ;  and  yet,  till  the  petition  was 
adually  preferred,  not  one  brief  was  left  with  the  regifter,  - 

This  is  a  very  extraordinary  ncgleft  in  the  undertakers,  for 
the  words  of  the  aft  are,  fe£f.  2.  **  That  if  the  whole  number 

^*  of  printed  copi^of  fuch  briefs,  fo  received  of  the  printer^ 
•*  (hall  not  be  duly  returned,  as  is  hereby  required,  the  under- 
**  taker  or  undertakers  (hall,  for  every  printed  copy  which 
^'  fhall  be  found  wanting,  and  not  returned  as  aforefaid,  by 

'•*  default  of  them  or  their  agents,  forfeit  the  fum  of  5o//un- 
^*  lefs  he  or  they  (hall  make  fufficient  proof,  to  the  fatisfafiion 
•'  of  the  court  of  Chancery,  of  the  faid  briefs  fo  wanting  bein^f 
^'  loft  or  deftroyed  by  inevitable  accident,  and  of  what  money 
^^  was  really  and  truly  colleded  thereon,  and  fully  account 
•^  for  and  pay  the  fame." 

In  this  z&  there  is  another  claufe,  feS,  4.  and  that  relates  to 
the  manner  of  accounting. 

The 
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The  words  of  that  claufe  arc,  "  That  the  faid  undertaker 
<<  or  undertakers  fhall,  within  two  months  after  the  monies 
"  refpeSively  received,  and  after  due  notice  thereof  10  the 
"  fufferers  (who  are  to  be  admitted  to  controvert  the  fame), 
"  account  before  one  of  the  Matters  of  the  court  of  Chan- 
"  eery,  to  be  for  that  purpofe  appointed  by  the  Lord  Chan- 
"  cellor.  Lord  Keeper,  or  Commiffioners  for  the  cuftody  of 
'*  the  great  feal  of  England  for  the  lime  being,  for  all  the 
*^  money  by  them  received  on  account  of  fuch  letters  pa- 
**  tents  and  procefs,  and  (hall  produce  before  him  an  exadl 
"  account  of  the  refpeftive  printed  briefs  by  them  delivered 
*'  out,  and  received  back,  and  left  with  the  regifter  as  afore* 
'^  faid,  and  thereupon  the  faid  Mafter  (ball  proceed  to  make 
'*  his  report  of  what  (hall  be  found  due  on  fuch  account; 
•*  and  the  report,  being  confirmed  by  the  court  of  Chancery 
**  as  ufual,  (hall  be  a  charge  on  the  faid  undertaker  or  un- 
'^  dcrtakei:^,  and  (hall  be  carried  into  execution  againft  him 
*'  or  them,  as  if  decreed  in  a  fuit  there  depending." 

In  fefped  of  the  number  of  briefs  which  the  undertakers 
have  at  laft  returned,  they  have  only  left  with  the  reglfter  ten 
thoufand  eight  hundred  and  forty-five;  they  fay,  indeed,  they 
have  feventy-three  more,  ready  to  be  produced  ;  but  even 
when  thofe  are  deduded,  there  are  five  hundred  and  eighty- 
two  which  remain  unaccounted  for,  and  of  thofe  which  are 
produced,  there  are  fix  hundred  and  twenty-nine,  which  have 
00  money  marked  upon  them  at  all. 

The  lofs  of  eight  hundred  and  eighty-two  briefs  is  a  very 
great  one,  and  though  the  affidavits  made  on  the  part  of  *the 
defendants  do  fet  forth,  that  there  are  always  a  great  number 
Qf  briefs  which  never  come  back  to  their  hands,  yet  they  do 
not  pretend  to  fay,  that  ever  the  number  was  fo  great  as  in 
the  prefcnt  cafe. 

In  order  to  account  for  this  great  number  of  briefs  that  are' 
Qiiffingy  it  has  been  faid,  that,  very  foon  after  the  fire,  the 
fufferers  received  great  collections  from  the  counties  of  Dorfet 
^Ri,  &nurj$t^  ap4  Vpon  that  account  the  fufferers  fent  direc^ 
tions  to  the  undertakers,  th^t  they  (hould  not  circulate  briefs 
JD  thofe  two  counties,  but  thofe  directions  came  too  late,  and 
that  is  one  reafon  why  many  of  the  briefs  were  never  return- 
ed to  the  ux^dertal^ers. 

And  it  is  indeed  true,  that  this  reafon  may  account  for  a 
great  part  of  the  629  briefs,  whereof  no  money  is  marked  j 
but  it  does  not  feem  to  account  for  the  582. 

Therefore,  his  Lordfliip  was  plcafed  to  order  the  under^ 
takers  and  Stanley  to  account  accordingly* 
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Cafe  145.  Gurtjb  ver(iis  Donovan j  April  14,  I74l# 

ji^ilii<r«^wTl  T^HE  plaintifF  brought  his  bill  againft.the  defendant,  an^. 
^s^a  difoovery,  X  ^Y  ^^^^  bill  prayed  relief,  as  well  as  a  difcovery ;  He 
whilft  ths  plain-  lil;ewife  proceeded  at  law  in  an  aflion  againft  the  defendant^ 
ing  Tt Taw on^hc  ^'^  ^^^  ^^^^  accouHt ;  upon  this  an  application  was  made  to 
ikme  account,  he  the  court,  that  the  plaintiff  (hould  make  hiseledion  in  which 
amended^^y^ftrik-  qq^j^^i  he  would  proceed  i  thereupon  he  clefted  to  proceed  at 
vhicrprayw/'re^  law,  but  was  allowed  to  proceed  in  this  court  likewife,  with 
lief,  and  the  biU  regard  to  fo  much  of  his  bill  as  fought  a  difcovery,  and 
S^mMw"  rr  amended  his  bill  on  payment  of  cofts,  by  ftriking  out  that 
cQorie,  as  praying  pairt  of  It  which  tended  to  pray  relief. 

nothing  but  a  *  ^  • 

dir^povery,  and  the  cofti  •£  the  difniifllvn  were  taxed  to  the  defendant  at  38/.  The  plaintiff  recovered 
judgment  againft  the  defendant  in  damages  and  cofti  to  the  amount  of  440/.  and  petitions  to  fet  off  the 
«oftt  at  law  aga'nft  the  cofts  here.  Lor4  Harthoicke  thought  it  reafmahk,  and  if  tbt  frtctdmtti  (which 
k(  trdarcd  'a  hfiarcbed)  would  jufiify  him,  faidy  he  wo3d  grant  thefetititf* 

«The  bill  was  thereupon  difmifled  of  courfe,  by  reafon  it 
prayed  nothing  but  a  difcovery ;  the  co(ts  of  the  difmiffion 
wer(  taxed  to  the  defendant  at  38 /« 

> 

The  plaintiff  recovered  judgment  againft  the  defendant  in 
his  a£tion  at  law,  and  the  damages,  toge^er  with  the  cofts, 
amount  to  440/. 

For  thofe  damages  and  cofts  at  law  the  defendant  was  taken' 
in  execution,  and  now  lies  in  cuftody ;  but  notwithftanding 
he  has  thought  proper  to  take  out  an  attachment  againft  \he 
plaihtifffor  the  cofts  in  this  court. 

A  petition  is  thereupon  preferred  to  the  court  on  behialf  of 
the  plaintifF,  praying  cheit  he  might  dedu£i  the  cofts,  which 
he  had  incurred  in  this  court,  out  of  the  cofts  and  4apiagei 
which  he  had  recovered  againft  the  defendant  at  4aw. 

Lord  Chancellor  faid,  the  petition  Teemed  to  him  to  be  verf 
reafonable  j  and  if  the  precedents  of  the  court  would  juftify 
him  in  graptiiig  it,  he  would  certainly  do  it ;  but  he  doubled 
whether  the  pradice  of  the  court  v/ould  allow  of  it,  by  reafon 
t-^at  the  bill  of  difcovery  had  been  difmiffed  out  of  court  :  Hil 
Lordi])ip  (^d,  he  would  not  make. any  order  on  this  petition  | 
but  dircded  ic  to  Irand  over,  that  the  plaintiff  mighlt  (earch 
fox  p.r<:c€^iiu. 
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Lady  CoddringtoH  vcrfus  England^  April  18,  1741.  Cafe  146. 

AN  iffuc  had  been  direfted  in  this  court  to  try  a  cuftom  Banard.  chanc. 
fct  up  by  the  plaintiff,  who,  was  a  landholder  in  a  pari (h  ^'^P*  43 6- 
in  Gloucijlerjhire^  whether  fhe  had  a  right  of  inclofing,  cxclu- 
five  of  ail  right  of  common  in  the  houfeholders,  which  was 
tried  at  Glouctfler  at  the  laft  fummer  affizes,  and  a  verdiA 
found  for  the  cuftom ;  it  comes  now  before  this  court  upon 
the  equity  referved,  as  to  cofts  againft  the  defendant  in  this 
court. 

If  this  had  been  barely  a  bill  to  perpetuate  the  teftimony  of  ^^^*P'*''°^»^ 
Ihc  witn^flfes  to  the  cuftom,  and  the  plaintiff  had  gone  to   the  p^tuate  th  °t^il 
examination  of  her  witnefFes,  and  had  had  the  fruit  of  her  bill^munyof  witnef- 
I  ihould  not  have  thought  either  the  plaintiff  or  the  defendant  ^"'  ^^  «"n"n- 

•     ^-^1    1  n     •        1  .    °  ^  ed,  and  therrby 

mtitled  to  colts  in  this  court.  had  tiie  fmit  of 

her  bill,  neither 
herfelfy  nor  the  defendant,  are  in(itlcd  to  coflt. 

But  the  plaintiff,  in  this  cafe,  was  under   a   neceffity  of  Wh«n  a  multu 
coming  into  this  court  for  relief,  againft  the  vexation  of  the  bavc^ecn^^*'"** 
defendants,  who   had   brought  a  multiplicity  of  adions,  no  brought  ^hrre 
lefs  than  eight,  four  at  one  time,  and  four  at  another,  when  the curtom might 
the  cuftom  might  have  been  tried  at  once,  and  in  one  adion  :  i*one, It  isfuch 
I  muft  decree,  therefore,  that  the  cuftom  found  by  the  verdiA  a  vex.tion,  th^c 
be  eftabliflied,  and  that  the  plaintiff  be  quieted   in  the  enjoy- h^3*;.f,hrc^^^^^ 
ment  and  poffeffion  of  her  inciofures,  and  that  the  defendant  both  in  law  and 
do  pay  the  plaintiff  her  cofts,  both  in  law  and  equity.  equity. 


'Lard  Sidney  Beauclerk  andTopham  Beavclerk  his  fin  vcrfus  Do6for  'Cafe  147. 

Mead^  executor  of  Richard  Topham^    Efq\  James  Mead  and 
*     yames  Pearce^  executors  of  Lord  Chief  Jujiice  Reeve ^  Jprii  1 5, 

1741. 


r>  ICHARD  Tepham^  Efq;  by  his  will,  dated  the  2d  offuney  a  will  is  ambii. 
^  1729,  devifed  all  his  freehold  and  copyhold  lands,  manors,  ^■'•'r>  '"'J » ««f- 
rents,  tenements  and  hereditaments  whatfoever,  lying  in  the  ^*^j.  ^jj,  ^^^  J^^^ 
borough  of  New  IVindfor^  isc.  in  the  counties  of  Berks  or  money  direaed^ 
Bucksy  to  his  Mer  Arabella  Reeves  for  life,  without  impeach- f****]***^  <»"»  *» 

,/,  ..  n  r  •  ^land,becoafidei« 

ment  of  wane,  remainder  to  truftecs  to  preierve  contmgentc^uj^a^. 
remainders,  remainder  to  the  firft  and  every  oihcr  fon  of  the 
body  of  his  faid  fiftcr,  remainder  to  the  ufe  of  the  heirs  female 
of  his  faid  fifter  ;  and  for  default  of  fuch  iffue,  to  Thomas 
Reeve^  Efq;  for  his  life,  and  from  and  after  his  deceafe,  to  the 
Lord  Sidney  Beauclerk  for  his  life,  remainder  to  truftces  during 
Lord  Sidney's  life  to  preferve  contingent  ufcs,  remainder  to  the 
firft  Iba  of  Lord  Sidneys  body,  and  the  heirs  male  of  the  body 
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of  fuch  firft  fon,  with  like  remainder  to  every  other  fon  of 
Lord  Ssdmy's  body,  and  fcveral  remainders  over :  and  as  to 
his  leafehold  eiiate,  hedeHred  that  it  might  go  to  the  fame 
perfons,  and  for  the  fame  eflates,  as  his  freehold  is  limited,  as 
far  asi  by  law  it  may  :  and  makes  JrabtUa  Rtevi^  Lord  Chief 
Juftice  Reevgy  and  Do6ior  Meadj  bis  executors  :  the  fur- 
jplufage  of  his  perfonal  eftate  be  defired  might  be  laid  out  in 
the  purchafe  of  lands  of  inheritance,  to  be  fettled  to  the  fame 
ufes  as  his  freehold  lands  are  above  fettled. 

By  a  codicil,  dalkd  the  igthof  Jttw,  1730,  he  gave  to  the 
plaintiff  Lord  Sidney  an  annuity  or  rent-charge  of  100/.  pir 
ittWn  to  commence  from  and  ifnmediately  after  t;he  teftator's 
death,  until  the  eilate  limited  to  him  and  the  heirs  males. of 
his  body  {hall  come  Co  be  poflefled  by  him,' to  be  paid  qusu*? 
terly,  which  annuity  (hall  be  iiTuing  out  of  the  teftator's 
•  freehold  lands,  whereof  the  remainder  is  limited  to  the  faid 

plaintiff,  and  the  heirs  of  his  body,  and  reciting  that  he  had 
by  his  will,  after  the  deceafe  of  his  After  Arabella  Reevi^  and 
in  default  of  iffue  male  and  female  from  her  body,  devifed  all 
his  freehold  and  copyhold  lands,  manors,  &f.  lying  in  the 
borough  of  New  fTind/or^  igc.  to  Thomas  Reeve ^  EfX{i  dnring 
his  natural  life;  he  fays,  now  my  will  is,  that  in  cafe  the 
faid  Thomas  Reeve  and  the  faid  Lord  Sidney  Beauckrk  ihall  fur-> 
vive  the  faid  Arabella  Reeve,  that  then  my  dwellingrhoufe, 
bfc,  (hall  immediately  come  to  the  faid  Thomas  Reeve,  to  be^ 
enjoyed  by  him  for  his  fole  ufe  during  the  term  of  his  natu- 
ral life,  and,  after  his  deceafe,  to  the  (ame  perfons  rcfpcAivcly 
as  his  lands. 

As^t^thJ  Kft'  ^"^  *^  ^^  ^^^  '^*  ^"^  /efidue  of  his  lands,  tenements  and 
and refidueofhU  hereditaments,  by  the  faid  will  given  to  the  faid  Thomas 
jands,  &e.  his  Reeve,  for  and  during  his  natural  life,  the  tcftat^r's  will  Is, 
Tnnu"!  pofit?*  ^"^  ^^  thereby  devifes,  limits  and  appoints,  that  the  annual 
/hall  be  equally  profits  of  the  fame  (hall,  from  and  immediately  after  the  de- 
M^Re^rznd  ^^^^^  ^^  ^^^  ^^^^  ^*ft^^  ^^  equally  divided  between  the  faid 
iJrd  Sidney,  and  Thomas  Reev^  and  Lord  Sidney  Bea^clerk,  (hare  and  (hare  alike, 
nothing  faid  a-  during  their  joint  lives;  and  his  will  is,  that  the  annuity  or 
^?  eftate **"b  yearly  rent-charge  of  100 /.  per  ann.  be  taken  and  accounted 
all  the  rules  of  as  part  of  his  diyi^^end  of  the  faid  annual  profits  pf  the  faid 
grammar,  as  well  lands,  tenements  and  hereditaments. 

fs  law,  the  words 

teji  afi4  r^d»*  mu<l  rcl*t<^  to  fomethiog  that  went  before*  and  where  the  teftator  calls  it  Vy  the  mum^ 

fciU  eiUte,  can  iiever  be  faid  to  affe^  his  perfonal. 

The  will  and  codicil  was  proved  by  Thomas  ^eeve  alone  in 
his  lifertime,  and  there  was  a  furplvis  of  Mr.  Topham^s  per-, 
fonal  eftate,  c^onfifting  of  2C0p/.  Bank&ocV,  and  ^bout  3500/,, 
Vpon  a  mortgage,  in  the  names  of  Richard  T^phatn  ^nd  Thcmas 
Reeve,  which  ftock  ai)d  money  on  mortgage  cpntinued  tjU 
^fter  the  death  of  Lord  Cl^ief  Juftice  Reeve,  who  dicdi  the 
lO^h  ofjanuarf^  17^63,  and  made  W$  yiiW:^  and  thereof  th^ 
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d(rfend;^nt$  ^amis  Mead  and  Pec^rce  e?cecutors,  and  received  the 
dividends  and  in^ereft  of  the  faid  ftock  and  mortgage  during  his 
life  from  and  after  the  death  of  the  faid  Arah$lla  Reeve :  and 
after  bis  death  the  defendant  Poftor  Mf^d^  as  furviving  exe- 
cutor of  Tophajns  will,  proved  the  fame,  and  became  poflefled 
of  the  faid  Bant  ftock^  and  received  the  money  due  upon  the 
mortgage* 

Richard  Topbam  died  in  September  1730^  and  Arabella  Reeve 
4ied  the  20tb  of  Septemb^  '73^. 

This  caufe  was  heard  upon  bill  and  anfwer ;  and  the  only 
queftion  in  it  was,  whether  the  plaintiff  Lord  Sidney  Beauclerk 
was  intiiled  to  a  moiety  of  the  intereft  and  proxies  of  the  fur* 
plufage  of  Topham's  pcrfonal  eftate,  during  the  life-time  of  th^ 
Lord  Chief  Juftice  Reeve^  and  from  and  after  the  death  of 
jfrabella  Reeve* 

Lord  Chancellor, 

To  judge  of  the  words,  and  likewife  of  the  intention  of  the 
teftator,  it  is  necefTary  that  the  will  and  codicil  fhould  be  taken 
together ;  and  it  is  obfervable  in  the  firft  place  that  all  the 
charges  in  this  will  relate  merely  to  the  freehold  and  copyhold 
lands^ 

If  confidered  merely  upon  the  virords,  and  taken  abftradedly' 
without  9ny  regard  to  the  defign  or  intention  of  the  teftator, 
there  iiPho  colour  in  the  world  to  fay  that  they  can  extend  to 
make  any  difpofition  of  the  profits,  and  produce,  arifing  out 
of  the  furplufage  of  his  perfonal  eftate« 

For  the  reft  and  refxdue  of  his  lands,  tenements  and  he- 
reditaments, can  never  mean  any  thing  more  than  the  reft  of 
fhe  real  eftate  of  Mr.  Topham, 

But  then  it  has  been  infifted  on  for  the  plaintiff,  that  the 
words  of  the  will  are  not  to  carry  much  weight  in  the  coniider- 
ation  of  the  court,  but  the  will  muft  be  conftrued  in  conformity 
to  the  intention  of  the  teftator,  which  appears  pretty  plainly 
to  have  been,  that  Lord  Chief  Juftice  Reeve  and  Lord  Sidney*^ 
^fter  the  death  of  Arabella  Reeve  ftiould  take  in  moieties. 

And  that  if  a  nian  makes  a  will  and  difpofes  of  lands,  that 
fuchdevife  will  pafs,  not  only  what  the  law  will  pafs,  but  what 
equity  paftes  likewife,  which  i^  money  dire£ted  to  be  laid  out 
IP  knd. 

But  I  amof  opinion  this  conftru£tion  can  never  prevail  with- 
W\  the  !it<99ft  force  and  torture  of  the  words, 
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I  allow  that  the  rule  laid  down  by  the  bar,  that  money  di<» 
refied  to  be  invefted  in  land,  muft  be  coniidered  as  land,  is 
very  right,  but  then  it  is  truly  faid  the  will  muft  be  compleat, 
for  it  is  ambulatory  till  the  teftator*s  death,  nor  till  then  can  it 
be  coniidered  as  land;  for  would  not  his  perfonal  eftate  have 
been  fubjedi;  to  all  intents  and  purpofes  to  bis  debts,  fuppofing 
there  had  been  any,  notwithftanding  the  devife  that  the  fiirplus 
ibould  be  invefted  in  land. 

Suppofe  Mr.  Topbam  had  given  by  his  codicil  all  his  lands 
to  another  perfoh  and  his  heirs,  can  any  body  doubt  whether 
this  would  not  have  made  a  total  variation  as  to  the  devifecs 
under  the  will  I 

Thus  much  for  the  words,  next  for  the  intention  of  the 
teftator. 

Now  it  is  very  far  from  being  clear  to  me  that  it  was  his  in* 
tention,  that  the  intereft  and  produce  of  the  furplufage  of  the 
perfoiial  eftate  during  the  joint  lives  of  Lord  Chief  Juftice 
Rievi  and  Lord  Sidney^  fhould  go  in  moieties  to  them  in  the 
fame  manner  with  the  rents  and  profits  of  the  real  eftate  ;  but 
poflibly  it  may  be  doubtful  what  his  intention  was  in  this  re- 
fped,  and  then  it  will,  come  to  this  queftion,  whether  he  has 
ufed  proper  words  to  manifeft  fuch  intention,  and  if  he  has 
not,  the  law  inuft  take  place. 

When  in  the  codicil  he  begins  with  a  recital  of  the  words 
of  the  will,  that  he  had  devifed  all  his  freehold  and  c«pyhoid 
lands,  manors,  rents,  tenements  and  hereditaments,  Ml  that  he 
Ihould  not  likewife  t^ke  notice  of  the  money  diredied  to  be 
veiled  in  land  and  fettled  to  the  fame  ufes,  is  very  extraordinary, 
fuppofing  it  to  be  his  intention,  as  the  plaintiff's  counfel  con- 
tend, that  the  intereft  and  produce  of  it  ihould  go  in  moieties 
till  laid  out  in  land. 

The  words  refi  and  reftdue  muft  be  taken  by  all  the  rules  of 
grammar,  as  well  as  law,  to  relate  to  fomething  that  went 
before  ;  and  it  is  abfurd  to  fay  that  this  part  oi Topbam^ s  tVtztfi^ 
which  is  now  in  queftion  in  the  caufe,  fhould  be  equally  af- 
fedled,  whether  the  teftator  calls  it  by  the  name  of  his  per- 
lonal  or  his  real  eftate. 

Befides  too,  wh^n  the  teftator  in  the  codicil  fays,  that  the 
ptnnuity  or  yearly  rent-charge  of  400  /.  pir  ann.  above  granted 
to  Lord  Sidney  Beauclerk^  (hall  be  taken  and  accounted  as  part 
of  his  dividend  of  the  faid  annual  profits  of  the  faid  lands,  tene- 
ments and  hereditaments,  how  can  it  have  been  imaginedthat 
the  teftator  would  have  with  fo  much  nicety  anc^care  provided 
againft  Lord  Sidngs  incumbiing  the  real  eftate  by  his  demand 

on 


in  the  Time  of  Lord  Chancellor  Hardwicicb.  lyi 

on  account  of  the  rent-charge,  when  Lord  Chief  Juftice  Rave 
might  fo  eafily  have  fatisfied  the  annuity  out  of  the  intereft 
and  produce  of  the  furplufage  of  the  perfonal  eftate,  if  it  had 
been  Tapham's  intention,  this  ihouid  likewife  have  gone  in 
moieties.     Tbi  biU  iifmlffii^ 

April  %4t^  I74I*  Cafe  148. 

IN  the  caufe  of  Hertn  verfus  Hfrorty  which  came  on  again  where  a  tcgacjr 
to  day,  the  Attormy  Gimral  mentioned  to  the  court  the  {,',^4°/*^^^. 
cafe  of  IfiUftm  verfus  Houghton^  heard  at  the  RolUy  0<^«^/r  raii^  or  ^orhit 
31,  1734,  to  fhew  that  the  executors  of  Heron  ought  to  retain  ^^^  "»d  paint,  it 
their  legacies  of  100/.  and  not  to  abate  in  proportion  with  the  fef^'e " for' if 

reft   of  the   legatees.  tbeie  it  a  defi- 

ciency of  aflerty 

Lord  CHANCBttoR,  p'To^;*™  *:!.? 

oth«r  iesatets. 

The  cafe  of  the  Attorney  General  verfus  Robins^  2  Wms.  23.* 
is  direSly  contrary  to  this  refolution,  and  determined  fo  by  the 
very  fame  judge  Sir  Jojeph  Jekyl  about  twelve  years  before  the 
cafe  oi  Newton  verfus  haugbton^ 

There  is  another  cafe  in  %  Vern.  434.  called  Fretwell ycT{\x% 
Stacy  J  which  is  alfo  differently  determined  :    *^  a  legacy  givea 
-  ^^  to  executors  for  care  and  pains  ^  if  a  deficiency  of  aflets, 
^^  they  muft  abate  in  proportion  with  the  other  legatees. 

I  muft  own  thefe  two  laft  fall  in  with  my  own  opinion  mucl^ 
more  than  the  latter  cafe. 

For  where  legacies  are  given  to  executors  for  their  care  and 

Iiains,  I  am  very  unwilling  to  diftinguifli  them  from  common 
egateesj  becaufe  where  the  words  care  and  pains  are  exprefled 
in  the  will,  or  whether  it  is  given  generally  without  thefe 
words,  it  intirely  depends  upon  the  whim  of  the  drawer  of 
the  will,  and  is  ftill  but  a  legacy,  and  not  more  fo  than  any 
other,  and  therefore  there  ought  not  to  be  fuch  a  diftjni^ion 
as  ^r. Attorney  General  contends  for  upon  fuch  flight  grounds, 

Befides,  it  would  be  attended  with  great  inconveniences; 
therefore  let  the  executors  abate  in  proportion  wiih  the  reft  of 
the  legatees. 


•  In  the  cafe  of  The  Attorney  General  verfus  Robym,  it  was  urg-d  the  60  /.  given  to  th« 
txeoicors  being  faid  to  be  for  tbeir  care  and  pains,  the  fame  became  a  debt:  and  theexc- 
cutors,  virtute  officiiy  being  intitkd  to  a  preference,  might  pay  inch  their  own  debt  firft, 
Sedpercur,  The  executors,  if  they  plcafc,  may  renounce  ;  and  the  legacies  to  them 
are  ba.  legacies,  and  (hall  abate  in  proportion:  it  cannot  be  a  debt,  in  regard  that  cas 
fiever  be  a  debt  to  the  CJ^ccutors^  that  wa^  not  fo  to  the  teftator,    2  fynu*  25. 

Balnton 
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Cafe  149.  BaintiH  and  ethers  verfus  fPard^  April 2^^  ^74i« 

€?.»^htmga  f^EORGE  Ward  havfng  a  power  to  charge  Ifahelh  his 
cower  to  charge  VT  life's  cftatc  with  a  fum  not  exceeding  2000  /.  and  having 
aoooA  by  his  ^7  h^s  Will  devifcd  500  /.  a-piece  to  his  two  fifters,  and  dying 
wiiigifct  560/.  in  debt  to  the  plaintiffs, 

s-  piece  to  his 

twofiftert,  and  ,_,  ^,  111  1 

dies  in  debt  t«  The  queltion  ^as,  whether  that  appointment  to  the  two 
the  plaintiffs:  fifters  (hould  be  good  to  defeat  the  creditors  from  having  fatis- 
PfowUftati^f  fa^»on  out  of  the  2000  /•  as  part  of  George  fV(ird^%  pcrfonal 
c.  JV,  and  fob-  eftate. 

Y^  to  his  det>ts. 

Mr.  Brown  for  the  plaintiff  cited  Lajills  verfus  Cornwallis^ 
2  Fern.  465,  and  Shirley  verfus  FerrarSy  the  3d  or  4th  caufe  be* 
fore  Lord  Talbot. 

This  power  was  given  by  a  fettlement  after  the  marriage  of 
QeorgelVardy  as  follows:  **  provided  always,  and  it  is  hereby 
^*  further  declared  by  and  between  the  parties  tothefe  prefents, 
**  that  George  Ward  (hall,  by  appointing  two  truftees  under 
^^  any  deed  in  his  life-time,  or  by  his  will  at  his  death,  charge 
*«  all  the  wife's  eftate  with  a'fuip  not  exceeding  2000/." 

IjORd  Chancellor, 

'  I  am  of  opinion  that  this  ought  to  be  confidered  as  the  per-ii 
fonal  eftate  of  George  Ward  5  where  there  is  a  general  power 
given  or  referved  to  a  perfon  for  fuch  ufes,  intents  and  pur- 
pofes  as  hefliall  appoint,  this  makes  it  his  abfolute  eftate,  and 
gives  him  fucb  a  dominion  over  it,  as  will  fiibjedl  it  to  bia 
debts. 

For  it  would  beaftrange  thing,  if  volunteers,  as  the  legatees, 
are,  fhould  run  away  with  the  whole,  and  that  creditors  for  a 
valuable  confideration  ihould  fit  down  by  thelofs  without  any 
relief  in  this  court. 

The  cafe  of  Shirley  verfus  Lord  ferrar^  is  direftly  in  point. 

ThiS^  money  was  not  fettled  at  all,  but  abfolutely  in  tbt 
power  of  George  Ward,  and  confequently  there  can  be  no 
doubt  but  his  creditors  muft  have  the  benefit  of  it. 

If  a  power  td  Suppofing  z  man  has  a  power  to  difpofe  by  appointment  of 

^?n°tLn^tof'a  ^  revcrfion  in  fee,  and  makes  nodifpofition  of  it,  yet  it  fliall 
reverfion  in  fee,  be  fdffets  to  fatisfy  fpccialty  creditors, 

A'fril 


be  not  made  ufe 
of,  yet  it /hi}}  ^ 


fn  the  Time  of  Lord  Chancellor  kARdwi^K^^  1^3- 


Jpril  2J^t   ij^i*  Cafe  150. 

MR.  Jaftice  Mitchell  this  day  by  petition  prayed  to  beJSeijeantconntert 
difcharged  out  of  the  cuftody  of  the  Fleet,  as  a  clofe  ^^-f/jj'^tir 
prifoner  within  the  walls  thereof :,   he  was  committed  for  be-  praaices,  by  tht 
ing  a  principal  contriver  in  marrying  Mifs  Hughes^  a  ward  of  f^^t.  of  fyitftm. 
this  court,  a  fortune  of  thirty  thoufand  pounds,  to  a  fcbool-  2lolre3°to  b^ 
mafter  of  Ijlington^  one  Science^  by  tr^de  a  watchmaker.  heard  any  mor» 

in  the  way  of  tht 

There  were  feveral  aggravating  circumftances  in  this  cafe,  ^ 
and  upon  the  whole  the  moft  flagrant  contempt  of  the  court 
that  ever  appeared  before  it,  which  was  the  reafon  of  the 
Chancellor's  fetting  a  mark  upon  him,  by  making  it  part  of 
the  order  of  conimitment,  that  Mitchell  2&  well  as  Science  fhould 
be  kept  clofe  prifoners  within  the  walls  of  the  Fleet  at  the  ^ 
peril  of  the  warden. 

In  purfuance  of  this  order  Mitchell  had  been  a  clofe  prifoner - 
at>out  live  weekS)  and  now  by  a£Sidavits  fets  forth  the  deplor* 
able  condition  of  himfelf  and  family  from  thie<  Unwholefomneft 
of  the  prifon,  the  illnefs  of  his  fon  and  wife  from  their  con* 
fiant  attendance  upon  him,  his  own.  ill  ftatfc  of  health,  and 
(everal  other  circumftances,  and  fubmits  to  make  any  repara^ 
cion  to  the  relations  of  the  Lady  which  the  court  fhall  dire£l^, 
fubmits  like  wife  to.  be  reftrained  from  adling  as  a  connfel ;  the 
fuptrfedeas  to  difcharge  him  from  the  commiffion  of  the  peace 
iflued  fome  time  before  this  application. 

".  .    .         ■  ■'  »    ^         i 

The  counfel  for  Mr.  Hughes  the  uncle  of  the  young  Lady 
not  very  much  oppofing  it,  tnf  LtriChancelhr  made  ah  order 
for  his  difcharge  ^pon  his  attorney's  undertaking  to  pay  the 
whole  expence  of  the  former  petition  againft  him  by  the  uncle 
Mr.  Hughes^  and  all  other  proceedings  in  confequence  of  tho 
petitiob. 

But  as  to  Mr.  AiitchelPs  fubmiffioii  to  be  reftrained  from  zSt*  • 

ing  as  a  barrifter,  I  (hall  at  prefent;  faid  Lord  Chancelbrj  ^vc 
no  other  direSions  but  that  according  to  his  own  fubmiffioii 
lieihall  be  reftrained  from  afiing  at  fuch  till  further  orders. 

Becaufe,  from  any  inquiries  that  I  have  hitherto  made,  I 
mm  not  fatisfied  what  is  the  proper  courfe  to  remove  him  from 
praAifing  as  a  barrifter. 

If  Mr.  Mitchell  had  continued  a  folicitor  there  had  been  no  wheKaforidtar 
difficttlty,  for  the  ready  and  proper  way  would  have  been  to  it  g«iltr  of  m*^ 
liavc  ftruck  him  out  of  the  roll  of  folicitors  :  and  furely  it  \;^^^^^ 

$2^jnig  to  ftrike  him  out  of  the  roU  of  idlidtoii* 
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Would  be  very  hard  when  he  has  advanced  himielf  to  a  degrdt 
of  greater  rank  and  honour  in  the  law,  that  there  fhould  not  be 
fome  precedents  for  degrading  a  perfon  who  by  his  male  prac- 
tices and  mifbehaviour  has  rendered  himfelf  highly  unworthy 
of  the  chara^r  he  has  taken  upon  him  of  a  barrifter  at  law. 

<  But  whether  this  ought  to  be  done  by  difbarring  fiim,  of 

whether  the  court  by  it's  own  power  and  authority  will  filence 
him  for  the  future,  I  ihall  not  ar  prefent  determine  :  but  hav6 
already  mentioned  it  to  Lord  Chief  Juftice  Lu^  who  will  affift 
me  in  finding  out  precedents  in  fuch  cafes. 

The  ftatute  of  Wejlm.  i«  c.  29.  fays,  that  attornies  and  fer-^ 
jetnt  counters  who  have  been  guilty  of  any  male  pradices,  and 
have  aded  unbecoming  their  profeifion,  may  be  filenced,  and 
not  be  allowed  to  be  heard  any  more  in  the  way  of  the  pro* 
iieffion. 

My  Lord  CoU  in  his  2d  InJiituU  ^  Expojiticnj  upon  Weftm^ 
frim,  r.  29.  f^i  214.  is  clearly  of  opinion,  that  apprentices 
at  law,  which  it  another  name  for  barrifters,  are  included  un«^ 
der  the  bead  of  feijeant  counters. 

But  however  I  will  make  no  other  order  at  prefent  than 
Hrhat  I  mentionied  before.    ^ 

N.  IB.  Siiimi  the  hulbaad  was  ftill  left  in  cuftody. 

Cafe  151.  Garth  vcrfus  tP'ardy  Jpril  25,  1741. 

An  heir  at  itw  A  BiH  was  brought  by  three  devifees  againft  the  heir  at  law 
|?j^^"*^*'j^^  X\.  ^  ^^^  teftator,  to  perpetuate  the  teSimony  of  witneffi}S| 
Ate  thrJTij,  at  and.  to  efiabliO)  the  will, 

the  devifees   to 

i^t^ijbui.^      I'  was  filed  in  May  1736.    miUi,  one  of  the  defendants  ia 
aU  intenua//f   the  prefent  caufe,  purchafed  the  third  of  the  eftate  from  one 
^#«<^.  of  the  devifees  the  2a  of  yakuary  following ;   the  anfwcrs  did 

not  come  in  till  the  latter  end  of  January. 

It  was  objeded  by  Willti\  counfel,  that  depofittons  taken  fa 
Vhe  former  caufe  on  behalf  of  the  heir  at  law,  the  plaintiflF  in 
the  prelent^  to  prove  the  devifees  papifts,  could  not  be  read 
againft  the  defendant  WiUu^  becaufe  this  is  merely  a  bill  for 
«icab,li(hing  a  will,  and  does  not  make  fuch  a  lis  pindms  as  will 
afied  this  defendant,  efpecially  as  the  anfwer  did  not  come  in 
till  after  the  purcbal'e. 


b  the'  Time  of  L6rd  Chancellor  HaUd wicks,  tjf 


Lord  Chaivcxllor^ 

It  would  be  attended  with  great  inconveniences,  and  evade 
the  juftice  of  this  court,  if  theib  depofitions  (hould  not  be 
allowed. 

The  anfwert  not  coming  in  till  after  Willises  purchafe,  will 
make  no  alteration,  becaufe,  by  the  neceflfary  forms  and  delays 
of  this  court,  very  probably  they  could  not  be  put  in  foonen 

In  bills  of  this  nature  for  eftablifhing  a  will,  and  perpetuat- 
ing the  teftimony  of  witnefles,  the  advantage  ought  to  be  mu- 
tual, and  the  heir  at  law  is  as  much  at  liberty  to  invalidate  the 
will,  as  the  devifees  are  to  eftablifli  it,  and  muft  be  confidered, 
to  aJi  intents  and  piirpofes,  as  a  lis  pmdtns^  or  otherwife  it 
would  make  the  only  method,  which  by  the  law  of  England  is 
pointed  out  for  proving  a  will,  vain  and  nugatory. 

Suppofe  an  heir  at  law  to  get  into  pofleffion  of  the  an-  Iftnh«irc 
ceftor's  eftate  immediatelv  upon  his  death,  and  that  during  a  JJ,^^' JJJJift 
fait  in  this  court,  for  eftabliihing  the  will  of  the  anceftor  in  chereisafoitfor 
favour  of  the  devifees,  the  heir  conveys  this  eftate  to  a  ftranger,  eftabliihing  a 
and  afterwards  the  will  is  cftabliflicd  in  this  court,  can  it  be  TteJlrfJdflb. 
contended  that  the  grantee  of  the  iieir  is  not  bound,  and  that  biiflied,  the 
this   fuit  will  be  looked  upon  as  no  lis  pindcns  as   to  fuch  B«ntee  of  th« 

^       %  •  *  .  heir  is  bound* 

grantee  r 

So  in  the  cafe  of  a  mortgagor  who  comes  here  for  redemp-  ^^>  (during  a  Ant 
tionof  a  mortgage,  if  during  fuch  fuit  he  Ihould  affign  the '^J^J^^^^^^^ 
equity  of  redemption,  and,  in  the  final  hearing  of  the  caufe,  the  equity  of 
there  fl»Mild  be  a  decree  againft  the  mortgagor,  will  not  the  re<iemptionj  an<) 
affignee  of  the  equity  of  redemption  be  bound  by  this  decree  ?  Igtinft  Wmrthe 

affignee  it  bound 
by  it. 

So,  on  the  other  fide,  is  it  not  equal  juftice  (if  an  heir  if  an  heir  at  law 
at  law  in  a  bill  brought  againft  him  by  devifees  to  eftabliftx  a  ina^uit  toefta- 
win,  fliould  prevail  to  invalidate  or  fet  afidc  the  will,  from  an  ^^Ji^tofctte 
incapacity  in  the  teftator  to  devife)  that  fuch  heir  at  law  be  (hail  have  the 
Ihould  have  the  benefit  of  the  evidence  in  that  caiife,  againft  a  benefit  of  the 
perfon  purchafing  from  the  devifee^/izif^r/^  liu  f  for  theft  rea-  nufc"Vgi?nft  *i 
foils  the  depofitions  were  allowed  to  he  read.  purchafer/rW^s^ 


Grjk 
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Cafe  1 52 •  GryliytrtvLS  Gryliy  April  2^^  1741- 

A  wiU  executed  K  Will  was  cxecuted  firft  in  the  prefence  of  two  witnefles, 
Sf^^'^SL  "^^  afterwards  the  tcftatrix  faid  this  is  my  will,  in  the  pre- 
aftCTwards  tefta-  fence  of  a  third,  and  dcfired  he  would  atteft  it,  but  did  not  put 
triz  raid,  this  is  her  feal,  neither  did  (he  fay  that   her  name  was  of  her  own 

tbird»botdidnot 

put  her  feal,  nor  fay  her  name  was  of  h^r  band- writing.    Lord  Hanhuicki  inclined  this  wu  t  Toid  wiU, 

WcaoTe  not  exa^ly  conformable  to  theftatute.    Barnard,  Chanc.  455, 

Cafes  cited  in  fupport  of  this  will,  were  Can  verfus  Can^ 
i^ibruary  25,  1718,  before  Lord  MaccUsfield.  ^  M$d.  2lS« 
a  Chanc.  Caf,  109.  Preadents  in  Chancery  184*.  Cook  verfus 
Parfons.  Lodge  verfus  Jennings^  Cafes  in  thi  oxcbejuer  in  Ireland 
289. 

SioltMg  her  will,     ^^^^  Chancellor  gave  no  abfolute  opinion,   but  was  inclined 
without  fignins*  to  think  that  this  was  a  void  will,  and  mentioned  the  cafes  of 
zii^uT^neA  ^^^  fl«w/  Libb  *,  becaufc  it  is  not  exaftly  conformable  to  the 
would  have  been  ceremonies  required  by  29  C.  2.  the  Statute  0/ Frauds  and  Per-^ 
fufficieot  to      juries,  unlefs  it  had  been  re-fealed  by  the  teftatrix  in  the  pre- 
makeit  agood    (^^^^  ^f  ^jj^  ^j^j^.^  ^jtnefs,  and  unlefs  (he  had  declared  it  to  be 
her  hand-writing  i  fealing  juvithout  flgning  in  the  prefence  of 
this  witnefs,  he  feemed  to  think,  would  have  been  fufficient  td 
make  it  a  good  will,  but  faid  it  was  a  point  proper  to  be  de- 
termined at  law  ;  on  fuggeftion  of  the  plaintifFs  counfel  that 
zAs  had  been  done  which  might  amount  to  a  confirmation  of 
the  will,  the  caufe  was  ordered  to  fta'nd  over  f. 

Sir 


*  The  teftator  made  his  will  in  writing,  fubfcribed  by  two  witneffes,  and  deriied  aU 
his  lands  to  ff^,R,  afterwards  he  made  a  codicil,  in  which  the  will  w^s  recited,  and  Uiis 
•Ifo  was  attefted  by  two  witnefTes,  one  of  which  was  a  witnefs  to  the  wiil,but  the  other 
was  a  new  one  j  the  queftion  was,  whether  this  new  witnefs  ihould  make  a  third  to 
the  will,  tbeftatttte  regttirirtg  that  there  /fould  be  three  \  and  adjudged  that  he  ihould 
not.  Lea  verfus  Lihb,  Carthew  3  5* 

f  A  fpecial  vndiCt  was  found  upon  an  eje£bnent ;  the  cafe  was  this,  the  teftatnr 
figned  and  executed  his  will  in  December  17359  in  the  prefence  of  two  witne6ct,  who 
attefted  the  fame  in  his  prefence ;  afterwards,  in  the  year  1739,  he  with  his  pen  weat 
over  hit  name,  in  the  prefence  of  a  third  witnefs,  who  fubfcribed  his  name  in  his  prefence^ 
and  at  his  requcft  ;  and  the  queftion  was,  whether  this  be  a  due  execution  of  the  will 
under  the  ftatute of  frauds  and  perjuries,  29  Ctfr.  z.  r.  3.  feff,  5. 

Mr.  Hen/y  argued  for  the  heir  at  law,  that  the  ftatute  requiring  three  witneflef  fo 
fubfcribe  in  the  teftator*s  prefence^  muft  intend  they  (hould  be  all  prefent  together,  die  ' 
there  is  not  that  degree  of  evidence  the  ftatute  requires,  for  an  atteftation  of  three  wic« 
jiefles  at  different  times,  has  only  the  weight  of  one  witnefs. 

Witnefles  to  a  will  not  only  atteft  the  due  execution  of  a  will,  but  likewife  the  capa« 
cltjr  of  a  teftator  at  the  time  of  the  execution,  a  man  may  be  fane  at  the  time  tw« 
witnefles  atteft,  and  injane  when  the  third  attcfts  :  it  cannot  be  confidered  as  a  will,  till 
the  third  witnefs  has  ftgned,  for  that  completes  the  a£t. 

The  will  here  is  dated  in  1735,  fuppo^c  lands  purchafed  after  the  date,  and  before  the 
ntteftation  by  the  third  witnefs,  will  the  lands  pafs  ?  certainly  nor  I  He  cited  Lea  verfua 
Z/U,  CarfJb,  J5«  and  Showtr  691  tad  JuftiRi  Inflit^  iik,  %,  n'r,  lo.  di  tefiamentit  ordi* 


In  tht  "f  ime  of  Lord  Chancellor  Ff  ai^dwicke^  177 

■     Sir  Thomas  Standljh  v^tCixsRadl^y,  April  2g,  I74i#  Cafe  15  j. 

A   Bill  was  brought  in  1713,  bv  the  reprcfentativesof  thefive  To  oblige  tmaa 
XIl  younger  children  o(  Sir  Richard  Standljh,  viz.  Alexander,  rdecre/madc'"^ 
Kalpb^  John,   Hugh,    and  Piten^  againft   Sir  Thomas  Standijh,  z^^mahimMf, 
who  was  deftended  from  the  eldcft  fan  of  Sir  Richard  Standijb,  »n  order  to  imitle 
and  no  evidence  appearing  of  an  adtual  payment  of  any  of  the  biiTof  rwi^*  it 
portions,  nor  any  releafe  produced,   except  with    regard   to  altogether  un- 
Ralpb  Standijb  only.  Sir  Thomas  Standijh  was  decreed  by  Sir  J'^^J* 
y^fipi  yeiylli  at  the  hearing  of  the  caufc  in  17 17^  to  fatisfy  Rg^^'^g*    ^gg^* 
the  plasncifii  for  the  feveral  fums  due  to  thiem  for  portions,  as 
the   representatives   of  the  younger  children  of  Sir  Richard 
Standifl}.     Since  this  decree.  Sir  Thomas  Standijh  found  two  re« 
leafes,  one  from  Peter  Standijh,   and   another  from  Alexander, 
and  three  receipts  from  Hugh,  for  their  feveral  portions,  and 
all  of  them  in  the  hands  of  a  pcrfon  who  claims  under  the  pur«* 
chafer  of  Sir  Richard  Standijh\  eftate,  which  was  charged  with 
the  portions. 

Upon  tht^  foundation  the  prefent  bill  was  brought  as  a  fup* 
plemental  bill  hy  S^\t  Thomas  Standijh,  praying  that  he  might 
have  t;he  benefit  of  the  releafes^  and  likewifea  petition  of  re- 
hearing in  the  nature  of  a  bill  of  review,  to  revife  and  confider 
the  de<iree  in.the  former  caufe,  as  it^has  never  been  iigned  and 
iaroUedy  though  made  as  long  ago  as  1718. 


Mr.  Banh  $  contra  for  the  deviiee  \  he  argued,  that  a  will  executed  before  threa 
tvitneflEesy  though  at  three  different  times,  is  good  within  the  flat,  of  frauds  and  per<« 
JurieSy  the  ftatate  not  rcquirmg  they  ibould  all  be  prefent  at  the  fame  time. 

The  re^uifitet  under  the  ftatute  are,  that  the  teftator  (hould  figa  in  the  prefence  of 
three  witswfletat  leail,  aiid  that  they  fhould  atteft  in  his  prefence  ;  it  would  thereford 
be  adding  new  Rfoifitea  which  the  ad  does  not  moncion,  and  in  eflFeft  be  making  a 
new  Jaw :  He  cited  Co%k  t,  Parfins,  Prec,  in  Chan.  1S4.  and  2  Cb.  Caf  109.    j4nQn\ 

Lord  Cbitfjufiic't  Lee^  This  cafe  depends  upon  th?  words  of  the  (latute  ;  the  re- 
qvificefl  in  the  ftatute  are,  that  the  three  witnelfes  ihould  atteft  his  figning>  but  it  doet 
Botdived  the  three  witneflesihonld  be  all  prefent  at  the  iams  time. 

There  has  been  no  determination  as  to  this  point.  In  the  cafe  of  Ciol  v.  Parfins,  the 
feftaUHr*i  fif niog  was  held  good  though  it-  was  not  before  three  witnefles  at  the  iame' 
time ;  and  the  court  only  doubted  whether  the  t^ator's  barely  owning  the  fubferip* 
tiofl  to  be  his  before  one  of  the  witoefTes,  was  good,  but  there  was  no  doubt  as  to  tjia 
validity  of  the  wiU,  from  the  execution  at  different  times .  ' 

Here  you  have  the  oaih  of  three  attefting  witncffes,  this  is  the  degree  of  evidence 
tcquiied  by  the  ftatute,  and  the  iame  credit  is  given  to  three  (icrfons  at  different  tShiet 
as  at  the  Ume  time. 

We  cannot  carry  therequifites  further  than  the  Hatute  direfts,  the  a£^  is  (ilent  as  to 
this  particular^  ic  would  therefore  be  making  a  new  requiGte ;  the  fi^ng  is  the  fame 
aft  reiterated  ;  the  teftator  in  the  principal  cafe,  went  over  liis  name  a^ain,  and  dt* 
cUred  it  to  be  his  laft  will.  Judgment  againft  the  heir  at  Jaw.  Jahtt  v,  t»L,  F(k.  1, 
i7^2,  in  the  court  of  King*!  Bench. 


Vol,  IL  N  tciix^ 


xj$  CASES  Argued  ind  Determhied 

Lord  Chancbllor9 

I  am  of  opinion  Sir  Thmns  Standijh  is  intitled  to  be  relieved  t 
and  firft  I  mall  confider  the  method  of  proceeding  in  this  caufe. 

TTiicreadecKee  The  bringing  a  bill  in  the  nature  of  a  bill  of  review  to  re- 
^JTaikU?.  vife  a  decree  in  a  former  caufe  which  has  xiot  been  figned  and 
tolled,  a  biu  in  inrolled,  is  a  verv  proper  one  :  and  it  is  a  very  fruitleft  thing 
vnof?*?  ^^*  ^^  P"^  ^  ^^^  ^^  ^"  ^^^^  '"^'  *  decree  which  is  made  againft 
f^pcroae!^'  *  himfelf,  in  order  to  intitie  him  to  bring  a  bill  of  revieWy  be- 
iides  the  great  expence  which  attends  it, 

Therefo/e  I  think  this  method  of  proceeding  will  anfwer  the 
defign  of  the  court  beft  in  bringing  new  matter  before  them, 
difcovered  fince  the  former  decree. 

Next,  as  to  the  merits  of  the  cafe :  It  cannot  be  faid  that  it 
is  abfolutely  clear»  but,  however,  the  weight  of  the  tvidence 
is  greatly  in  favour  of  Sir  Tlwmas  StanJiJb. 

Portions  whkh  It  was  originally  a  demand  for  younger  childrens  portions, 
became  doe  in  arifing  undcr  a  fettlement  in  1657,  and  a  will  made  in  con* 
chu^coun  in"*  fequcncc-of  the  fettlement,  and  which  portions  became  payable 
rjij,  fuch  a  fo  long  ago  as  1673,  ^"^^  ^  length  of  time  muft  create  a  very 
o^r«  a^ftroD  ^'^^"l  P>^cf"n»P^>on  ^f  ^^^ir  having  been  paid,  and  it  mutt 
^r?um|^iorth!y  almoft  amount  to  proving  a  negative  to  induce  the  court  to  be- 
are  paid,  and  it  ]ieve  that  they  are  ftill  unpaid,  and  the  Maftgr  §f  tbi  Rills  hu 
Jl'^p^vi^r"  ftrctched  a  good  deal  to  decree  in  1717,  that  the  portions  were 
hegati«etoinduce;unpaid,  when  the  prefumption  from  length  of  time  muft  even 
the  court  to  be-  ^hcn  havc  had  confiderable  weieht. 

lieve  they  are  ftill  ^ 

uaptid* 

The  Majhr  of  the  Rolhy  upon  a  releafe  being  produced  from 
Ralph  Standifly^  one  of  the  younger  children,  for  his  portiQn,by 
the  decree  in  I7i7>  dtfmiflcd  the  bill  as  to  his  reprefen- 

lative. 

As  to  the  portion  of  Peter  Standijh^  it  is  infiftcd  by  Sir  fl#- 
mas^  that  fince  the  decree  for  Petir*%  reprefcntativcs,  he  baa 
found  a  releafe  from  Piter^  which  is  the  foundation  for  the  biU 
of  review. 

The  difcoTcry  of  The  rule  to  review  and  revife  a  former  decree  is,  the  difco- 
new  matter  in  very  of  new  matter,  fince  the  making  of  fuch  decree,  which 
^rcVa<hc«c,  ^**  ***  being  at  the  time,  but  was  not  known  to  the  party  till 
but  not  known   aftcrwards* 

till  after,  intit!ei 

^e^partytoarc-  q.j^^^  can  be  no  reafon  why  this  releafe  (hould  not  weigh 
wih  me  as  much  now,  as  the  reJcafe  produced  by  Ralph  did 
wah  the  Mo/ler  of  the  Rglls  in  the  former  caufe. 

Next 


ta  theli'iiiie  of  Lbrd  Cbtncelloi^  Ha&owxcicb.  279 

Next  as  to  AlixanJif^t  portion^  the  releafe  he  has  given  for 
it  is  in  the  fiune  form  and  words  with  Pitir\  and  therefore 
tlieCb  rpleafes  are  a  bar  to  the  demand  fet  up  by  each  of  their 
leprefentatives. 

In  order  to  Cbitw  thzt  HugbStatuUJVs  portion  was  paid,  three 
receipts  under  his  hand  were  produced  as  evidence. 

It  has  been  objeded,  tbefe  receipts  cannot  be  read  in  dits  Papatilatbe 
eaufe,  becaiife  they  were  in  the  hands  of  fome  of  the  parties  to  bandiof  aptrr 
the  former  caufe  after  publication  had  pafled,  and  the  rule  in  Sterp'JbU^iS' 
.bills  of  review  is,  that  it  muft  be  tiew  matter  difcovered  after  had  pafled,  tho* 
die  decree.  "^  p«^«^ 

then,  may  be 
tcad  QpOQ  a  bill 

But  I  think  this  would  be  too  ftrift,  for  as  they  were  notdif-  of  review. 
covered  till  after  publication  in  the  caufe,  they  could  not  pof- 
fibly  be  made  ufe  of  then ;  and  befides,  it  appears  that  the  pre- 
leot  plaintiff  Sir  Tbmas  Standi  did  not  know  any  thing  of 
tbefe  receipu  till  long  after  the  decree. 

Next  as  to  the  parol  agreement  between  the  reprefenutives 
of  Hugh  Standifo  and  Sir  Thomas  Standijh^  before  the  bringing 
the  pi^nt  bill. 

Now  this  was  not  by  wayof  compromifeon  confideration  of 
the  doubts  and  difficulties  which  arofe  in  the  cafe,  but  it  was 
only  on  SlrTbtmas  Standifi>*s  agreeing  topav  3000/.  by  inftal- 
mentSy  provided  they  would  abate  278  A  odd  money,  and  there- 
fore does  not  bring  it  vKthin  the  reafoning  in  the  cafe  of  Can  v. 
Gnr,  I  P.  W.  723,  and  confequently  does  not  prevent  Sir 
Thomas  SiaMdSJb  from  availine  himfelf  of  this  difcovery,  in  re- 
lation to  the  receipts  o(Hugb  Standifi^  for  his  part  of  the  mar* 
riage  portion. 

On  the  4th  of  May  1741,  Lord  Hardwicke  declared  that  the 
ideafes  given  hy  Piter  tind  Jlixander  to  their  brother  Sir^'** 
itmrJ  Staitdifiy  dated  the  16th  of  January  1673,  ^"^  '^^  ^4*^*^ 
otAtar€b  1675,  are  fufficient  bars  to  the  demands  made  by  the 
plaintiffs  in  the  original  caufes  of  the  original  and  additional 
portions  of  Peter  and  Alexander^  and  of  any  intereft  for  the 
lame»  and  therefore  decreed,  that  fo  much  of  the  former  de- 
cree as  relates  to  thefe  portions  of  Peter  and  Alexander  be  re« 
rerfed  ;  and  that  the  plaintiffs  bill  in  the  original  caufe,  fo  far 
as  it  relates  to  thefe  demands,  doftand  difmiffed  ;  and  Sir  Tho^ 
mas  Standijb  fliould  be  allowed  what  has  been  paid  by  him  fub« 
Ibquent  to  the  former  decree. 


jN  2  Grofutnor 


I  So  CASES   Argued  and  Determined 


Cafe  154.  Grtfvenor  verfus  Lane^  on  exceptions^  Jpril  29,  I74I« 


P.gkrrsa  thiid  A /T  ^*  Phipps  hy  his  will   gave  a   third  part  of  a  moietjr 

of  a  moiety  of       I V I        '"  '*  --- 


^V^^^^^f..  IVX  of  the  rcfidue  of  his  perfonal  eftatc  to  his  daughter 


S,  p.  ihe  marriet,  aad,  whilft  put  of  the  kingdom,  affigns  with  herhulband  this  third  of  a,  moiety  which 
vras  to  arife  out  of  P.'s  eftatc,  in  tnift  for  their  daughter,  provided  they  dird  before  they  came  to  Eta^ 
iaad:  S.  P.  afterwards  married  a  fecond  ha(band,  who  furvived  her :  If  the  nntber  hoi  nminMtd^ 
vfidow,  Jhe  wottU  have  Seen  intitUd  t§  a  Jecuefor  this  third,  md  no  notice  would  havt  Seen  tskm  •/  ikt 
ebiid^  inttrffi. 

Lord  Chancellor, 

This  is  an  unliquidated  thing,  and  properly  a  chbfe  in 
a£lion. 

Afterwards  Sufm  marries  one  Mr.  Lane^  but  furvivet  her 
hufband,  who  left  one  daughter  Catherine  Lane;  while  the  fa- 
ther and  mother  were  in  J/rlca,  they  had  afligned  over  this  third 
of  a  moiety  which  was  to  arife  out  of  Mr.  Phipps*%  efttte^  in 
truft  for  the  daughter,  provided  they  (hould  die  before  they ' 
C2Line  to  England. 

But  I  am  of  opinion,  if  the  mother  had  continued  a  widow^ 
the  court  muft  have  decreed  it  to  her  without  taking  any  notice 
of  the  child's  intcreft. 

Before  any  decree  in  this  caufe,  and  before  the  money  waf 
reduced  into  poffeffionp  fhc  marries  afccond  hulband,  Mr, Feaie, 
who  furvived  her. 

Ahufbandcan-        A  huftand,  after  the  death  of  a  wife,  cannot  fue  at  law  for 
w^fr^rchof/in    chofcs  in  zAioii  of  the  wife  in  his  own  right,  but  he  muft  firil. 
aaion,  till  he  has  take  out  admihiftration  to  the  wife. 

tdm:Rlflcred. 

The  next  is  the  principal  point  to  be  confidered  with  regard 
to  the  infant,  in  a  court  of  equity,  and  what  provifion  (he  is  tm 
have  out  of  her  mother's  fortune. 

Now,  tho*  the  law  may  give  this  money  to  the  hufband,  yet 
equity  will  not  do  it. 

Suppofe  Mr.  Lane,  the  firft  hufband,  had  come  before  the 
court  for  this  fum  of  money,  the  court  would  not  have  decreed 
it,  unlefs  he  had  agreed  to  make  fome  provifion  for  the  wife^ 
in  cafe  flie  had  furvived,  and  likewife  by  way  of  portion  for 
the  infant. 

The 


in  the  Time  of  Lord  Chancellor  Hardwicke.  i  Ji 

The  wife  being  dead,  and  the  fecond  hufband  alfo,  the  re- 
fiduary  legatees  under  this  will  claim  an  incereft  in  the  money. 

At  the  hearing  of  the  caufe,  the  court  then  took  fo  far  care 
of  the  infant,  as  to  order  a  maintenance  for  her  out  of  the 
portion ;  and  directed  Mr.  Peake^  who  was  then  living,  to 
lay  propofals  before  the  Mafter  what  he  would  fettle  out  of  this 
money  as  a  portion  for  the  infant. 

Therefore  I  muft  take  it  from  this  decree,  that  they  would. 
not  fufFer  Mr.  Peak  to  meddle  with  the  money  till  he  had  agreed 
to  make  fome  provifion  for  the  infant. 

Befides  this,  there  was  a  decree  in  1732,  made  by  Lord  ' 
Chancellor  £rff^,  who  always  leaned  as  ftrongly  in  favour  of 
the  hufband,  and  in  fupport  of  legal  rights,  as  any  Chancellor 
who  ever  fat  here,  and  yet  the  equity  was  fo  (Irong  for  making 
fome  provifion  for  the  infant  Catherim  Laney  that  he  yielded 
to  it. 

yiT.Peakiy  by  two  letters  to  the  aunt  of  the  infant,  in  1731, 
has  declared  he  was  very  defirous  of  allowing  her  the  whole 
produce  of  her  mother's  fortune,  arifing  from  a  third  of  Mr. 
Pbipp^s  refidue  of  his  perfonal  eftate,  as  he  believes,  according 
to  his  own  expreiSon  in  the  letters,  that  it  would  maintain  the 
daughter  like  a  gentlewoman,  provided  he  was  indemnified  from 
the  charges  and  expences  in  Chancery. 

As  he  is  dead,  I  muft  take  thefe  letters  not  as  a  mere  pro-  The  fccmd  huf- 
pofal  only,  or  a  bare  hint  of  his  intention,  but  an  abfolute  J*^"'^  *^2.^'»"«>y 
appropriation  of  the  fortune  by  the  fecond  hufband  for  the  be-  jffe  ^ml%eciar- 

nefit  of  the  infant.  eU  he  was  willing 

the  daughter 
fhculd  hive  ih? 

There  is  all  the  equity  in  the  world,  that  there  (hould  be  mothers  whtie 
fome  provifion  for  the  daughter  out  of  this  fum  of  money   as  ^^"/"^^"je^j^^^ 
her  mother's  portion.  are  not  to  be 

taken  as  a  bare 
,  hint  but  an  a^- 

As  to  the quantumj  it  depended  upon  the  father-in-law;  and  piopnuion  of 
by  thefe  letters,  according  to  the  opinion  I  have  given  of  them,  «|^^  ^^'^"?''  **^' 
he  has  very  honeftly  and  confcientioufly  affigned  the  whole  as  \^^^  ii^aut.  " 
a  provifion  for  the  infant. 

Hafy  verfus  Lane,  May  4,    1741.  Cafe  155. 

THOUGH  a  note  given  by   a  wife    to  a  hufband    »«  j^^^^^^^^^^^^^^ 
void,  yet  if  it  is  indorfed  over  by   tr;e  hufband,  as   be-  g^v^n  hniby'tk« 
twecn  him  and  the  indorfee,  it  is  certainly  good.  wxfc,  ^^vtw^^^w 


iZ%  CASES  Argued  and  Determiatd' 

indorfecofa  In  caret  of  like  nature  I  have,  at  the  fittings  of  mjtftnui^ 

rgjinft "n'S^  dircarf  a  jury  to  find  for  an  indorfec,  notwithftanding  the  in- 
for,  though  the  doffor  had  the  note  from  an  infant,  the  original  drawert 

original  dnwer 
wa'f  an  infant. 

Thoath  fomer  Where  tb«re  is  a  negotiable  note,  and  it  comes  into  the  hands 
not^Tvakl  ^'  *  ^^^^  ^^  ioy^xth  indorfec,  though  fome  of  the  former  in- 
abi'econfioera-'  dorfees  might  not  pay  a  vaU^able  confideration,  yet  if  the  laft 
tion,  yet  if  the  indorfee  gave  money  for  it,  it  \i  a  good  note  as  to  him,  unleft 
}oHt%*isTgo^  ^^^^^  fliould  be  fome  fraud  or  equity  againft  him  appearing  in 
note  at  to  him.  the  cafe« 


Cafe  156.  Mackworth  verfus  Briggs^  ixaptUns^  Mof  6,  I74i« 

A  bin  "(w^^^  A  Bill  was  referred  to  the  Maftcr  for  impertinence,  he  re* 
thVi5SSer"rc"*  XjL  P^''^^  it  pertinent,  the  defendant  takes  a  general  excep-^ 
ports  it  perti-  tion  to  this  part  of  the  report  without  fpecifying  the  particu* 
dant'Jc^^^fs*^""  lar  parts  of  the  bill  which  are  impertinent. 

generally,   with- 
out fpccitying  the  parts  of  the  bill  which  are  impertinent  |    the  ol]jc€^eo»  at  being  inegalary  wat  over* 
rukd  ;  for  though  taj^n  i(i  fo  |eneral  a  manner,  the  party  may  go  upon  it,  without  pouting  oat  parti- 
cular paiTages. 

It  was  obje^^ed  th^t  the  exception  is  irregular  for  this  rea« 
fon,  and  contrary  to  the  courfe  of  the  court,  becaufe  the  ori- 
ginal bill  being  100  ibeets,  and  the  amended  bill  aoo,  the 
court  muft  neceiTarily  confider  the  whole  as  the  exception  is 

fo  general. 

The  chaa^llor  over-ruled  the  obje£tion,  and  faid,  notwith- 
ftanding the  exception  is  taken  in  fo  general  a  manner,  yet- 
th^  may  go  upon  it  without  pointing  out  particMlar  paflages : 
fuppofe,  for  tnftance,  from  the  20th  to  the  looth  fbeet  fiiould 
be  intirely  impertinent,  how  could  they  have  the  benefit  of 
their  exception,  unleis  they  bad  couched  it  in  fuqh  general 
terms. 

Cafe  157.  Gilfofi  verfus  Smitbj  May  9,  1741. 

If  a  p^rfon  has  nT^HE  plaintiff  being  a  truftcc  of  the  late  Duke  of  IFhar^ 
^^ll'^Zl\    X     '^'''s  eftatc,  for  the  benefit  of  creditors,  and  having  fol4 

plajntifFmay  apart  to  the  defendant,  with  a  particular  exception  and  re- 

cerramiy  come  ff  rvatioH  of  the  waftc  of  the  manor,  and  all  mines  in  the  f^id 

io'r^ftrain^r'*  ^^^^5,  by  virtue  of  a  provi/o  in  the  deeds  of  conveyance,   has 

defendant  froo)  brought  tjiis  bi|l  to   prevent  the  defendant  from  committing 

doing  it*  waftc,  by  opening  mines,  (Sfc.      .' 

Barnard,  chanc.      ^t  was  objedlcd,  th^t  the  bill   is  not  properly  brought,  as 
Rep.  49^],         this  is  not  a  matter  fpr  the  determination  of  ^  court  of  eauity, 
that  it  is   a   mere  legal  right,  ^nd  a  legal  eftate,  and  confe- 
quently  there  was  noocca&on  to  come  \uto  (his  court. 
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The  pitintiff  may  certainly  come  into  this  court  to  it-  it  is  oof  nerpr- 
ftrain  the  defendant  from  opening  the  mines,  (^c.  even  if  hc^nrtoftaytill 
hai  only  threatened  to  do  it ;  nor  is  it  ncccOiry  the  plaintiff  ^^^V'^^""' 
ihould  have  waited  till  the  wafte  is  adually  committed,  where  where  them- 
the  intention  appears,  and  the  defendant,  even  by  his  anfwer,  '•°^'*!"  *«*?"» 
infifts  on  his  rieht  to  do  it:  there  arc   a  great  many  cafes  ?„fift,on^, 
where  fuch  billl  have  been  allowed;  and  indeed,  if  the  de*  rifht  to  do  it. 
fendant  by  his  anfwcr  had  difclaimed  any  right,  there  would 
have  been  no  grounds  for  fuch  a  fuit. 

If  a  bill  is  brought  by  an  owner  of  a  reverfion  againft  a  Thoogiinopraof 
tenant  for  life,  and  no  proof  appears  of  any  wafte,  yet  if  te-  'J^f'/^^^^f '• 
nant  for  life  infills  upon  his  right,  and  it  is  proved  that  heufclnfiftrjISi^' 
baa  none,  this  court  will  grant  an  injun£lion.  right  to  do  it, 

and  has  none. 

At  to  the  merits  of  the  caufe,  the  firft  point  is  with  refpeftmay  v^vewu^di. 
to  the  grounds,  that  are  called  the  common  of  pafture,  which  ><^b* 
the  defendant  infifts  are  confined  to  a  cow  pafture  only. 

But  the  plaintiff  charges  by  his  bill  that  they  are  the  wafte 
of  the  manor,  and  that  there  is  an  exception  of  all  mines  which 
are  in  the  wafte. 

The  defendant  on  the  other  hand  fays  that  this  is  not  pro» 
perly  wafte,  but  enjoyed  by  the  cuftomary  tenants,  and  is  part 
of  the  foil  belonging  to  thefe  tenants ;  and  if  he  had  made  out 
this  fad,  there  could  have  been  no  pretence  for  the  claim  the 
plaintiff  fets  up  by  virtue  of  the  refervacion. 

But  I  am  of  opinion  that  they  are  to  be  confidered  as  part 
of  the  wafte  of  the  manor>  and  the  common  of  it  ;  for  by  the 
evidence  it  is  plain  that  the  common  of  pafture  lies  inter-^ 
Qiixed  with  the  other  commons  which  are  enjoyed  with  the 
reft  of  the  manor  :  from  the  middle  of  September  to  the  middle 
of  yfpril  the  gates  of  thefe  grounds,  which  were  ftinted  for  four 
months,  are  thrown  open  and  laid  to  the  other  common,  and 
are  enjoyed  by  all  the  inhabitants. 

Ill  feveral  manors  there  are  fome  part  of  the  tenants  only 
which  have  a  right  of  commoning,  and  yet  it  does  not  follow 
but  it  may  be  wafte,  and  belong  to  the  lord  as  much  as  if  it 
was  a  general  common. 

This  fort  of  tenure,  called  tenant-right  eftate,  is  now  well 
fettled,  ^ni  is  in  no  disfavour  of  the  court,  though  it  was 
otherwife  at  the  time  of  the  decree  in  the  reign  of  Jac.  i. 
when  Philif  Lord  Wharton^  Lord  of  this  manor,  was  plaintiff^ 
and  fome  of  the  cuffowary  tenants  cfefcndants. 
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The  being  ftinted  does  not  at  all  prove  that  they  arc  not 
wafte,  but  only  for  (he  benefit  of  the  tenants,  and  are  not  for 
this  reafon  lefs  the  wafte  of  the  lord  than  before. 

It  would  be  very  hard  upon  a  bill  quia  tim$t^  where  there  id 
not  the  leaft  fyllable  of  pr9of  that  the  defendant  has  opened 
any  mines,  to  grant  an  injun£lion  on  a  fufpicion  or  a  threap* 
ping  to  do  it,  where  the  defendant  infifts  not  upon  his  right. 

The  next  point  is  as  to  the  free  rents,  and  I  ant  clear  of 
opinion  that  they  pafs  by  the  general  word  rents^  and  would 
even  have  paiTed  under  the  word  manor,  if  they  had  not  in 
the  drawing  of  thefe  conveyances  been  fo  explicit,  and  there- 
fore there  is  no  ground  for  the  defendant  to  reconvey  as  to 
the  free  rents ;  and  as  to  this  part  the  plainti^PsbUl- ought  tQ 
be  difmifled. 


Cirft  J58.     XfnderwHd  and  Jgnes  bis  wife  vcrfus  Morris^  May  13,  1741,  s^t 

the  Rolls. 

ut.  rives  2000/.  yi  Father  by  his  will  gives  the  plaintiff -/^»^J  his  daughter 
toy%i»Mhu         LX     ^jjg  f^^  Qf  2000/,    payable  at  her  age  of  21   or  day  of 

daughier,   pay-     '*>   -^    ^  ,  /,',        ,-  ?,.  ^  , 

able  at  hei  age  marriage,  if  me  marries  with  the  content  of  his  executors  under 

ofzior  marri-  his  will,  provided  if  either  of  the  legatees  die  before  their  le- 

riM'wUlfthT"  8^^*^^  become  payable  as  aforefaid,  tVien  fuch  legacy  to  be  dw 

confent  of  hit  vlded  tctwcen  the  furvivor  of  her  brother  and  fifiers.  . 

^xecutori;    pro- 

vided  if  either  of  the  legatees  die  before  their  legactet  become  pay^ble^  fuch  legacy  to  be  divided  bet.weeil 
the  furvivor  of  herhrother  and  fillers,  jigfies  married  at  fifteen  without  the  confent  of  the  ezecytort* 
Mr.  juOice  Parker  held  it  to  be  a  deyife  in  Urrorem,  and  that  the  legacy  is  veAed,  as  marriage,  oae  of 
t|)e  9pnt|n^encie$>  has  happened, 

Agnes  marries  the  plaintiff  JJnderwood  at  her  age  of  15  wi^h*^ 
out  the  confent  of  the  executors. 

The  queftion,  whether,  as  Jgnes  has  married  without  the 
ipxecutors  confent,  this  devife  is  not  to  be  confidered  as  a  dc- 
vife  over,  and  that  confequently  the  legacy  will  not  yeft  vinlefii 
(he  arrive  at  her  age  of  21, 

Mr*  Jujlice  Parker.  It  is  objefied  the  time  of  payment  i$ 
not  come,  becaufe  it  is  a  marriage  without  confent  of  truftees^ 
and  that  it  mi^  wait  the  event  oi  Jgnes* s  atta^nii[]g  ^er  agQ 

<lf2if 

\ 

But  as  this  is  a  mere  perfonal  legacy,  I  am  of  opinioii  it  \% 
a  devife  in  terrorem  only,  and  that  it  vefts  abfolutely  in  the 
flaughter,  and  that  marriage,  one  of  the  contingencies  upoi^ 
>vhich  it  became  payable,  having  happened,  the  executors  tnuft 
^  fJcpreed  to  pay  i^  to  the  plainti^s  with  interc^at  4/.  />fjf. 
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fgHt.  to  be  computed  from  the  death  of  j/gnis*s  father  the  tefta** 
tor.  But  the  p\z\niiff  Underwood  vnxxR.  firft  make  a  proper  pro- 
viiion  for  Jgngs  before  he  is  allowed  to  touch  the  money. 

Combe  verfus  Combiy  Jum  i,  174!.  Cafe  159, 

BRTJNComhi  had  one  fon  named  Bemut^  and  in  1713  heUnder  marriag* 
intermarried  with  a  fecond  wife;   previous  to  that  marriage  *!["j*'of*°*^  ^ 
and  in  confideration  thereof  articles  were  entered  into,  whereby  vefledintruftees, 
it  was  agreed  that  the  fum  of  looo/.  which  was  the  fortune  of"  to  be  paid  to 
the  wife,  together  with  thefamof  2000/.  which  <^^^e  from  ^^^^^ ^^^^ 
the  hufband,   (hould  be  vefted  in  the  hands  of  -truftees  on  the  the  ageof  21, 
following  trufts,  that  the  3000  /.  fhould  be  put  out  at  intereft  in  Y'^^f"  .^^  « 
the  names  of  thefetruftees,  and  that  they  ihould  pay  the  intereft /^^j^"g/j*,|^. 
thereof  to  Bryan  during  his  life,   and  after  the  death  of  £ryiiff  ed  the  ag«ofi3, 
that  they  (hould  pay  the  intereft  of  the  fum  of  2000/.   to  Ann  1!^^^^^^^  ^°" 
for  her  life  for   her  jointure,  and  in  full  fatisfafiion  of  her  age  of  21,  but 
dowcrr :  the  truft  was  further  declared  to  be,  that  after  the  death  ^»«d  ^*fire  23. 
of  Bryan^  the  truftees  fhould  employ  fo  much  of  the  intereft  of  ^ew  ^"if  h^t- 
the  remaining  lOoo/,  as  they  (hould  think  fit,    in  the  mainte-  came  abfuiuteiy 
nance  and  education  of  fuch  child  and  children  as  Bryan  and  »nt"icdto  the 
^irif  (hould  happen  to  have,    and  leave  behind  them,  and  that  Ji*me*ot  paymcat 
the  furplus  of  the  intereft  of  that  1000/.  if  any,  (hould  be  put  only  was  pott- 
out,  and  continue  to  carry  intereft  under  the  fame  truft,  as  is  P°°^  '®  ^* 
hereafter  mentioned  relating  to  the  other  money.  ^' 

The  truft  was  further  declared,  that  after  the  death  oi  Bryan 
and  Ann  and  the  furvivor  of  them,    the  truftees  (hould  pay  this  ^ 

fum  of  2000/.  to  fuch  fon  of  the  body  of  Ann  by  Bryan  to  be 
begotten,  as  (hould  live  to  attain  the  age  of  2I9  when  and  at 
fuch  time  as  fuch  fon  (hould  attain  the  age  of  23. 

The  truft  was  farther  declared,  that  the  truftees  (hould  out 
of  the  intereft  of  the  2000/.  in  the  mean  time  employ  and  pay 
fo  much  thereof,  as  they  (hould  think  convenient  for  the  main* 
tenance  and  education  of  £uch  fon,  and  that  they  (hould  em- 
ploy the  refidue  of  the  intereft  of  the  2000/.  for  the  benefit  of 
the  other  children  of  that  marriage,  in  fuch  manner  zs  Brya^ 
ihould  by  any  writing  under  his  hand  and  feal  appoint ;  and  in 
default  of  fuch  appointment,  that  the  truftees  (hould  pay  the  re- 
sidue of  the  intereft  of  the  2000  A  unto  fuch  of  the  children  of 
that  marriage,  expept  the  eldeft  fon,  as  (hould  attain  the  age 
pf  21, 

The  truft  was  farther  declared,  that 'as  for  and  concerning 
the  remaining  1000/.  the  truftees  (hould  pay  the  fame  unto  the 
children  of  that  marriage,  other  than  the  eldeft  fon,  in  fuch  pro^ 
portion  as  Bryan  (hould  appoint;  and  in  default  of  fuch  appoint*, 
^nt^  that  the  (rm^es  /boiiid  pay  tbi$  fum  amoneft  tbt  chWdretv 
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flttie  and  fliare  alike  at  their  icfpediTe  ages  of  21  or  mafriag^ 
which  Ibould  firft  happen* 

The  truft  wu  further  declared  to  be,  that  tn  cafe  there  (bouM 
happen  to  be  only  one  fon  of  this  marriage,  or  in  cafe  the  other 
children  (hould  happen  to  die  before  they  Ihould  attain  their  age 
of  21  or  marriage,  that  then  the  truftees  ihould  pay  the  refidn« 
of  the  intereft  of  2000/.  to  the  eldeft  fon  of  that  marriage^  and 
upon  this  further  truft,  that  in  cafe  there  Ihould  happen  to  be 
no  fon  of  that  marriage,  or  if  fuch  font  Ihould  die  before  they 
ihould  attain  the  age  of  21,  that  then  the  trufleea  ihould  pav 
tKe  fame  to  fuch  daughter  as  ihould  be  of  that  marriage,  in  fuch 
proportion  as  Bryan  ihould  appoint;  and  in  default  of  fuch  ap^ 
pointment,  the  truflees  ihould  pay  the  fame  to  thofe  daughters 
ihare  and  fhare  alike. 

And  upon  this  further  truft,  that  in  cafe  there  ihould  be  no 
children  of  that  marriage,  the  truftees  ihould  pay  the  fum  of 
3000 /•  to  fuch  perfons  as  Ai^an  ihould  appoint. 

Then  came  the  following  provifo  :  Provided  alwrn,  and  it 
is  further  agreed  by  and  between  all  parties  to  theie  prefenta^ 
and  hereby  fo  declared,  that  the  faid  fum  of  3000/.  ihall  be 
laid  out  in  an  eftate  as  ibon  as  conveniently  may  be,  and  that 
fuch  eftate'which  ihall  be  purchafed  with  the  faid  3000/.  ihall 
be  purchafed  in  the  name  or  names  of  the  faid  Francis  Bmmt 
and  Hinry  Humbir,  and  Ann  the  intended  wife,  or  the  furvivor 
of  them,  or  fuch  others  as  they  ihall  nominate,  dire£k  and  ap- 
point, and  that  the  faid  efhite  fo  to  be  purchafed,  when  the 
fame  ftiali  be  purchafed,  (hall  be  under  the  fame  trufts,  and  to 
the  fame  ufes  and  limitations,  andfubjeS  tp  the  fame  provifoeSy. 
conditions  and  agreements,  which  are  herein  declared  and  ap-. 
pointed  of^  for,  and  concerning  the  faid  fum  of  3000/.  to  this 
deed  a  fchedule  was  annexed  of  the  feveral  mortgages  and  other 
fecurities  of  which  the  3000  A  confiftcd* 

Soon  after  this  deed  was  made,  the  marriage  took  effed,  and 
by  this  marriage  there  was  iflfue  an  eldeft  fon  named  Bryan^  and 
there  was  a  fecond  fon  named  Jofepb^  and  two  or  three  other 
children.  After  the  marriage  2296/.  part  of  the  3000/.  was 
laid  out  by  the  truftees  in  the  purchafe  of  lands :  all  the  lands 
were  fee-fimple,  excepting  a  fmall  part  therof,  which  was  a 
leafehold  eftate  ;  that  leafehold  eftate  confifted  of  a  long  term^ 
the  purchafe  of  it  was  300  A  and  it  was  bought  before  the  fec« 
fimple  eftate  was. 

jfnn  died  in  1732.  Bryan  the  father  died  in  1736.  Bryan  the 

fon,  being  then  of  the  age  of  19,  who  lived  to  attain  his  age 

of  21,   but  died  before  he  was  23,  on  the  death  of  his  father 

had  entred  upon  the  lands  which  were  purchafed  by  the  trui^ 

tecs:  Jofepb  became  his  heir  atAjivi^  ^nd  tVvt  ^tcfent  bill  was 
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broii^t  by  him  againft  Simui  Cmh^  againft  die  yi«ioger  chil* 
dcen  of  the  fecond  mtrriage,  and  agaiiift  others,  praytng  that  be 
might  have  the  benefit  of  the  eftates  which  were  fo  purchafed  by 
the  tmflees,  and  that  the  2000  &  agreed  to  be  laid  out  in  land 
lor  the  benefit  of  the  eldeft  fon  of  the  fecond  marriage,  might 
be  confidcred  as  land, 

L§riOMm€tU$r  faid  his  opinion  was,  that  the  plaintiiF  was  not 
intitled  to  this  part  of  the  prayer  of  the  bill ;  he  faid  the  only 
queftion  of  weight  in  the  caufe  is,  whether  this  is  to  be  confider« 
ed  at  a  real  or  perfonal  eftate ;  and  this  is  a  matter  of  fooio 
nicety,  confidering  the  manoer  m  which  the  articles  are  framed. 

But  two  queftions  have  been  made  in  the  prefent  caufe ;  firft, 
^whether  this  is  to  be  confidered  in  equity  as  money  i  and  fl^nd* 
]y,  fuppofing  that  it  is,  whether  it  ought  to  be  confidered  as  n 
vdled  iflttreft  in  Bryan  the  fon  on  his  attaining  the  age  of  21* 

With  regard  to  the  fecond  of  thefe  queftions,  bis  Lordfliip 
laid,  it  might  be  thrown  out  of  the  cafei  for  his  opinion  dlcar- 
ly  was,  that  this  was  a  vcfted  intereft  in  him  upon  l)ii' attaining 
his  age  of  2i.. 

The  words  of  the  articles  are,  <<  That  after  the  death  of  Bryan 
f  ^  Comii  and  Ann  his  wife,  and  the  death  of  the  longeift  liver  of 
^<  them,  that  the  faid  truftces  ihall  pay  the  faid  fum  of  20op/. 
*^  part  pf  the  faid  3000/.  to  fuch  fon  of  the  body  of  the  faid 
**  Jnn  by  the  faid  Brian  C^mti  begotten  or  to  be  begotten,  as 
**  ihall  live  (o  attain  the  age  of  21  yfars,  when  and  at  fuch  time 
^<  as  fuch  fon  flial)  have  attained  to  the  age  of  23  years  complete. 

It  has  been  objeQed  by  Mr.  Floyir^  that  this  is  a  mere  direc* 
tion  for  payment  of  the  money  to  fuch  fon  as  (hall  attain  his  age 
of  23,  and  that  the  words  relating  to  the  fon*s  attaining  his  age 
pf  21,  aie  only  part  of  the  dcfcripcionof  the  pcrfon  who  is  to  take* 

And  it  is  indeed  true,  that  in  this  claufe  of  the  articles  there 
is  no  particular  direction  concerning  the  vefting  of  the  2000A 
but  the  words  relating  to  it  only  dire£^  the  payment  of  the  mo- 
ney :  and  therefore  if  this  had  been  a  legacy  given  by  a  will,  the 
party  would  not  have  been  intitled  to  it,  in  as  much  as  he  died 
before  hjs  ^ge  of  23,  But  were  thefe  articles  to  receive  this  coo- 
ftruction,  that  it  mould  not  be  confidered  as  a  vcfted  intereft 
in  Bryan^  by  reafop  that  he  died  before  his  age  of  23,  it  would 
defeat  the  whole  intention  of  the  articles ;  it  is  indeed  true  that 
the  articles  are  oddly  penned. 

For  though  they  feem  to  be  general,  and  to  relate  to  all  fuch 
Jons  as  fbould  live  to  attain  the  age  of  21,  and  that  the  money 
fbould  be  paid  them  when  they  ftiould  attain  the  age  of  23,  yet 
the  eldeft  fon  was  only  meant  in  (hofc  words ;  a(;d  vihtu 


iS3  CASES  Argaed  tnd  Detftrmintd 

there  was  ah  eldeft  Ton  thi^  attained  his  age  of  21,  he  became 
ab(oIute]y  intided  to  the  money,  and  the  time  of  payment  iras 
poftponcd  only  to  his  age  of  23. 

The  other  queftion  his  Lordfhip  faid  was  more  difficult,  but 
as  far  as  he  was  able  to  form  any  judgment,  his  opinion  was, 
that  this  muftbe  confidered  as  money,  notwithftanding  the  ge- 
neral determination  of  thefe  cafes  was  to  the  contrary  :  in  the 
ordinary  ones  of  this  nature  the  original  and  primary  intention 
of  the  parties  appears  to  be,  that  the  money  fbould  be  laid  out  in 
land  ;  and  the  otheridire£iions  about  veiling  it  in  the  hands  of 
truftees,  are  only  temporary  proviftons  till  that  can  be  done* 

But  what  is  the  method  taken  in  the  prefent  cafe;  in  the  firft 
place  th©  whole  fum  of  money  is  immediately  veftcd  in  the 
hands  of  truftees,  and  then  the  articles  carve  out  certain  pro- 
portions of  the  n^oney,  direding  in  what  manner  it  is  to  be  ap- 
plied; 2000/.  is  to  be  paid  to  the  eldeft  fon,  and  the  icco/. 
for  the  benefit  of  the  younger  children  in  fuch  manner  as  the 
articles  direft;  there  is  likcwife  a  direftion  given  concerning 
the  intereft,  how  that  is  to  be  difpofed  of;  and  after  this  is 
done,  then  follows  the  provifo,  which  creates  the  doubt  in  the 
prefent  cafe. 

iQcoA  is  vtdeA  Provided  always,  and  it  is  farther  agreed  by  and  between  all 
jutrufteeoforihc  (he  parties  to  thefe  prefents,  and  hereby  fo  declared,  that  the 

thereof  to  be  paid  veniently  may  be^  and  that  fuch  eflate  (hall  be  purchafed  with 
to  the  eidcrt  fon,  the  faid  3000  /.  in  the  name  or  names  of  the  faid  Francis  Betmet^ 
the  benefit  o^  I^^^H  I^^^^er  aftid  Ann  the  intended  wife,  or  the  furvivor  of 
younger  children,  them,  or  fuch  Others  as  they  (hall  nominate,  direA  and  ap-* 
and  agreed  under  point;  and  that  the  faid  eltate  fo  to  be  purchafed  fhall  be  un- 

the  articles  be-     *;         ,       -  ^  ,  ,      -  ^       ■,.     .       .  ,  . 

fore  marriage  det  the  fame  truits,  and  to  the  fame  ufes,  limitations  and  inten-. 
ii><f3ooo/.  ihouid  tions,  and  fubjeft  to  the  fame  provifoes,  conditions  and  agree-* 
Und^atd "the'ef.    "^^*^^s,  which  are  herein  declareH  and  appointed  of,  for,  and  con* 

tatc  fo  purchafed  ceming  the  fdjd  fum  of  3OC0/. 

fhall  be  to   the 

fames  ufes,  (^e,  ard  fubjf'ft  to  the  fame  conditiors  which  are  declared  roncerning  the  3000/.  Decrted 
that  ths  landi  Jhtxll  be  taken  as  mctt^,  the  laying  it  out  upon  real  efiate  being  merely  to  make  the  fund  for  th$ 
k^neft  of  the  children  more  permanent  and  Jecure, 

It  is  indeed  true,  that  the  provifo  dire<3s  this  money  (hould 
be  laid  out  in  the  purchafe  of  an  eftate  ;  but  then  it  exprefsly 
declares  that  the  edate  fo  purchafed  (hall  be  under  the  fame 
trufts  as  are  appointed  concerning  the  fum  of  3000/.  This  is 
a  plain  direction  that  the  lands  (hall  be  taken  as  money  :  con-* 
fider  this  then  upon  the  intention  of  the  parties,  as  there  is  the 
fame  direction  about  invefting  the  looo/.  it  is  impcffible  to  be 
conceived  that  it  could  be  their  intention  that  the  land  which 
was  to  be  purchafed  with  the  lOOoA  (hould  always  be  confi- 
jjcrcd  as  land,  and  ^o  to  the  younger  children  and  their  heirs. 

The 
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l7he  plain  intention  of  thefe  articles  certainly  was  that  the 
money  would  only  be  laid  out  in  land,  in  order  to  make  it 
more  permanent  and  fecure,  and  that  the  land  ihould  be  fold, 
again  when  the  children  fhould  have  occafion  for  their  money^ 
afid  his  lordlhip  was  pleafed  to  decree  accordingly. 


DmI  oAi  Chapter  rfEly  vcrfus  Warren^  Jttne  2,  1 741,  Cafe  i6o* 

THE  end  of  the  bill  was  to  prevent  wafle  in  digging  and 
carrying  away  the  foil  in  manors  that  lie  in  the  LevelU 
in  CamiriJgeJbiren 

Evidence  of  cuftoms  in  a  neighbouring  manor,  offered  to  be  The  er'ideifce  of 
read,  to  flicw  the  cuftoms  of  the  manor  in  qucftion.  m^ll^'Aan^^^^ 

in  general  be 
-r  ^-  adaiitted  to  fliew 

liOltD  WHAKCELLOR,  thecnftomof 

aoothor  manor* 
It  is  certainly  the  rule  of  law  in  general,  that  the  evidence 
of  neighbouring  manors  (hall  not  be  admitted  to  fbew  the 
cuftom  of  another  manor,  becaufe  every  manor  is  to  be  go- 
verned by  its  own  cuftoms. 

Bat  this  rule  is  hot  fo  univerfal  as  not  to  be  varied  in  fome  Courts  of  lew 
inftances ;  as  in  mine  countries,  Derbyjhire,  {ffr.  the  courts  of  cvwinte°lJitt 
law  have  admitted  evidence  with  regard  to  profits  of  mines,  regard  to  profitt 
bfc,  out  of  other  manors  where  they  are  analagous  and  fimi-  <>*'"*°"^"^**^ 
Jar,  to  explain  or  corroborate  the  cuftom  of  the  manor  in  whereby '^ 

queftion«  AmUar.toexpUiil 

the  cuiiom  of  the 
manor  in  qiie£* 
tioo« 

Now,  in  the  prcfcnt  cafe,  there  is  a  great  fimilitude  in  the 
manors,  becaufe  this  is  a  fen  country  which  is  of  very  large 
extent,  and  the  nature  of  fens  and  marfties  throughout  Eng-^ 
land  are  pretty  much  the  fame. 

The  cuftom  here  is,  to  dig  up  the  lord's  foil  for  turf  which  CopyheUen^'n 
is  a  very  odd  cuftom  if  applied  to  any  other  foil :,  but  fenny  ^^^JtUi^dto^^^ 
and  marfliy  lands  are  often  overflowed,  and  lie  buried  under  up  the  lor^'t  i«i* 
water  for  feven  or  eight  years,  and  produce  no  profit  at  all  to  foctuif, 
the  copyholder,  and  therefore,  by  way  of  compenfation,  when 
the  water  is  drained,  and  the  land  improved  from  the  additional 
foil  brought  by  the  floods,  the  copyholder  may  be  intitled  to 
common  of  turbary ;  and  this  feems  to  be  a  plaufible  pretence 
for  fuch  a  right ;  and  therefore  the  evidence  offered  by  the 
plaintiff  muft  be  read. 

••  Though 


190  Cases  Argued  tad  Dttermlnki 

ft  it  C06  late  at  Thottjgh  dtpofitiotit  taken  di  hm  iji  are  irregutar^  fttkt 
tht  bttfiat  ^  the  hearing  of  the  caufe  it  it  too  late  to  make  the  objedion  fojf 
!^^"2^- *  irregularity ;  but  in  fuch  cafe  you  ought  to  have  moved  the 
tioiu  taken  4^^    court  to  difcharge  the  order  for  publication. 

Ibduld  have  moved  to  dUcbarie  the  order  for  pohlididoB* 

Aaompaiit  The  nature  of  eooimon  of  turbary  is  very  well  knoWn^ 
«4io  is  only  a  which  it  nothing  more  than  fuch  a  quantity  of  turfs  as  may 
^ITMmTaie  hefufficient  for  the  houfe  to  which  the  common  is  appendant) 
•  right  to  a  but  here  the  cuftom  is  laid  not  only  in  the  tenants  but  the  oc* 
^^Sa^  ^  cupantty  which  is  a  very  great  abfurdity,  for  an  occupant^ 
^'  ""  who  is  no  more  than  a  tenant  at  wiU|  can  never  have  a  right 

to  take  away  the  foil  of  the  lord* 


forbaiy* 


Thii  court  will  The  Court  of  Exchequer,  where  there  hat  been  an  imper* 
vet  put  ptfiboa  fg^  Midus^  have  taken  a  fhort  method,  by  decreeing  the  de« 
^^t^^^^the  fendant  to  pay  tithes  ;  but  this  court  will  not  put  perfons  to 
cxaftnefi  as  it  fet  forth  a  cuftom  with  fo  much  exa£biefs  as  is  requifite  at 
requiiite athj,^ Igw,  or  with  fo  much  nicety  as  the  Court  of  Exchequer 
^siTcaf,     cxpcas. 

The  cuftom  in  this  cafe  is  fo  extraordinary,  that  if  the  evi- 
dence had  not  been  very  ffarong  in  the  fupport  of  it,  I  Ihoold 
not  have  dire£led  an  iuue  to  try  the  cuftom,  but  ihould  have 
decreed  an  injundion  to  ftay  wafte  in  digging  up  the  lord's 
foil; 

l^efore  the  ad  of  parliament  in  15  dr.  2.  ch.  17.  for  the 
improvement  of  the  great  level  of  the  fens,  the  lands  in  quef- 
tion  were  common,  and  then  they  might  take  away  turf,  but 
being  fevered  by  this  z&  {Vid.fih.  38.}  and  annexed  to  par- 
ticular tenements,  it  might  very  probably  lead  the  tenants 
into  a  miftake,  that  they  had  the  fame  right  to  dig  turf  after 
feverance  as  before. 


Cafe  161.  R»J  vcrfus  Tbi  Duh  of  Bewf9rt^  Jun$  5,  i74r. 

The  Uil  was  for  fT^H  E  bill  IS  brought  to  be  relieved  againft  a  judgment  ob« 
JjJ^'Jj^*  A  taincd  at  law  on  a  bond  in  the  penalty  of  loo/.  and 
ion^io^which  Hkcwife  exceffive  damages  of  forty  pounds,  and  for  a  perpetual 

the  plaintiff  wai  injundion. 
joiady  bound 

with  hit  fon»  in  the  penalty  of  too/,  that  the  ion  fhoold  not  commit  any  trefpaft  in  the  Duke  of  ^M»/«rf'e 
royalty*  hy  Jbtotfng,  burning,  Jijhing,  &{,  except  with  the  licence  of  the  game-keepefy  or  in  company  with 
#  qualified  perfon :  the  fon  having  catched  two  flounderi  with  an  angling  rod,  the  bond  Was  put  in  fuit,  ' 
end  judgment  for  the  penalty :  the  game-keeper*!  brother^ in*lawy  and  another  fenrant  of  tiieDuke*!, 
aikrd  the  plaintiff*!  fon  to  angle  with  them,  when  he  catched  the  two  flounderi;  and  the  verdi^  wat 
found  merely  on  their  evidence.  L^rJ  Hardwicke  dicreed  the  plaint  iff Jbould  be  reUevtd  agninf  tbe  verdi0, 
/ud  $bM  Sbt  DuhJMd  refund  tbe  xoo  /•  recovered  m  tbt  bond,  and  the  40  /.  damaiei. 

The  plaintifF  was  jointly  bound  Vab  \v\s  toti  \ti  ^  \iotid  tn 
tkc  penalty  of  lOO  /•  that  the  (ou  ftiouU  uox.  comtcai  ^«^  vtt.^- 
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liars  in  the  Duke't  royalty,  by  (hooting,  hunting,  filhipg, 
ff^.  unleft  with  the  licence  of  the  gamekeeper,  or  in  comply 
widi  a  qoalified  perfon« 

The  fon  afterwards  having  catched  two  flounders,  with  an 
angling  rod,  in  the  Duke's  royalty,  the  b^ nd  was  put  in  fuit 
againft  the  plaintiff,  and  judgment  for  the  penalty. 

Two  of  the  Duke's  fenrants,  one  of  (hem  brother-in-law  to 
Mgrk  the  game-keeper,  aflced  the  fon  of  the  plaintiff  to  go 
with  them,  and  divert  himfelf  with  fiihing,  they  angled  about 
two  hours,  in  a  navigable  river,  and  catched  two  flounders. 

The  verdiA  was  found  by  the  jury  merely  upon  the^idence 
of  thefe  two  fervants. 

The  plaintiff  (his  fon  being  dead)  has  been  obliged  to  pay 
the  too/,  the  40/.  coftsof  fuit,  though  the  value  of  thefloun* 
ders  wu  proved  to  be  two-pence  only. 

The  bond  was  eiven  in  r729,  while  the  plaintiff  was  under 
a  profccution,  and  in  cuftody  before  a  juftice  of  peace,  at  the 
information  of  Maris  the  game-keeper,  for  carrying  a  gun  in 
the  Duke's  manor,  and  for  killing  a  dog  belonging  to  the 
Duke. 

-  It  was  not  pretended  that  the  plaintiffs  fon  killed  any  game, 
but  that  he  carried  a  gun  only. 

Marls  took  him  before  a  juftice  of  peace  that  lived  fifteen, 
miles  from  the  place,  when  there  were  feveral  neighbouring 
juftices  within  three  miles. 

When  the  plaintiffs  fon  was  before  the  juftice  of  peace, 
they  threatened  him  with  being  intirely  ruined  by  the  Duke, 
if  he  would  not  agree  to  give  this  bond. 

From  the  year  1729  till  1732,  it  does  not  appear  that  he 
ever  was  guilty  of  any  trefpafs ;  and  even  after  the  two  floun* 
ders  were  catched,  which  was  in  1732,  no  manner  of  notice 
was  taken  of  it  till  1734,  when  an  information  for  a  riot  hav- 
ing been  tried  zufTinche^ir  (in  which  thefe  very  fervants  that 
decoyed  the  fon  into  this  fiming  were  convicted,  on  the  evi- 
dence of  the  plaintiff  in  this  caufe)  immediately  after  the  trial, 
the  fuit  was  commenced  upon  the  bond. 


LoiLB 


190  Cases  Argued  tad  Determine 

ft  it  C06  lite  at  Thottjgh  dtpofitions  taken  ii  Um  tffi  are  irrej 

tht  barint  ^  the  hearing  of  the  caufe  it  it  too  late  to  make  the  i 

uaTo"deH«-  irregularity ;  but  in  fuch  cafe  you  ought  to  hav« 

tioiu  taken  4^^  court  to  difcharge  the  order  for  publication. 

ihould  hive  moved  to  dUchirge  the  order  for  puhlidttioB* 


Aaocnipaiit 
^^iionlyft 
tCMBt  at  willy 
CM  ncrer  havi 
o  right  to  a 
coromon  of 
forbafy. 


Thii  court  will 
not  put  periboi 
to  fitt  forth  a 
c«aoin  with  the 
cxaftnefi  at  is 
requifite  at  law» 
or  at  the  £xche« 
a  III  I  eiiifli 


The  nature  of  eonimon  of  turbary  is  very  % 
which  is  nothing  more  than  fuch  a  quantity  of  i 
be  fufficient  for  the  houfe  to  which  the  common  is 
but  here  the  cuftom  is  laid  not  onlv  in  the  tenants 
cupantSy  which  is  a  very  great  abfurdity,  for  ai 
who  is  no  more  than  a  tenant  at  will)  can  never 
to  take  away  the  foil  of  the  lord. 

The  Court  of  Exchequer,  where  there  has  bee: 
fed  mUu$^  have  taken  a  fhort  method,  by  decree 
fendant  lo  pay  tithes ;  but  this  court  will  not  pui 
fet  forth  a  cuftom  with  fo  much  exa£biefs  as  is 
law,  or  with  fo  much  nicety  as  the  Court  of 
expeds. 

The  cuftom  in  this  cafe  is  fo  extraordinary,  tha 
dence  had  not  been  very  ftrong  in  the  fupport  of 
not  have  direded  an  iuue  to  try  the  cuftom,  but 
decreed  an  injundion  to  ftay  wafte  in  digging  uj 
ibih 

l^efore  the  ad  of  parliament  in  15  Car.  2.  A. 
improvement  of  the  great  level  of  the  fens,  the  la 
tion  were  common,  and  then  they  might  take  awi 
being  fevered  by  this  ad  {Vid.fiSl.  38.}  and  anne 
ticuiar  tenements,  it  might  very  probably  lead 
into  a  miftake,  that  they  had  the  fame  right  to  di 
feverance  as  before. 


Cafe  t6l. 


Rsj  verfus  Tht  Duh  tfMtmfm^  Jimi 


1 


The  Wll  was  for  fT^H  E  bill  IS  brought  to  be  relieved  againft 
J!d^"*t«ll      A     ^^^^  *t  law  on  1  bond  in  the  pcniJty 
iondHa  which  Hkewifc  cxcci&ve  damages  of  forty  pounJs,  and^ 

the  plaintiff  wu  injun AlOU . 
joiady  boimd 

with  hia  fon»  in  the  peaallf  of  k  00  K  that  the  Ton  Ihontd  aot  commit  an?  trefpirft  vn 
ioyaltyt  hfjbtttingf  hmk^f^ing^  &£,  except  mxh  tht  licence  of  the  § tnie*| 
•  qualified  porfon  t  the  foB  ni^m%  auht4  two  flmind^n  with  an  sBS^b|  t^' 
and  jodfineBt  for  the  peiialt|  i  the  ^ame-krepef  t  brother^''  |g^ 

aikrd  the  plaint  Ufa  m  to  •ule  witb  thcjn,  when  h^^^  V^ 

found  mtnly  en  their  cridcBM.     Leni  mrds^kh  d^ 

Theplainti-'' 
tbcpeaaltr 


Mp^g 


t^t  Cases  Aifgati  nnA'^^tmiAtd 


Lord  Chancellor, 

The  firft  general  queftion  is.  Whether  the  bond  was  ob- 
tained by  oppreffion^  atnd  by  the  impoficion  of  the  Duke  of 
Biauforf%  fervants  ?  ■ 

Secondly,  Suppofing  there  is  an  evidence  of  fuch  impofi- 
tion»  whether  the  bond  will  be  confidered  only  as  a  £scurity^ 
that  the  fon  ihould  not  poach  for  the  future  I 

Thirdty,  Whether  an  ill  ufe  has  been  made  of  this  bond  } 

As  to  the  lirtt  head  of  relief,  opprejjion  and  impofiti$ftj  I .  am 
of  opinion  there  is  no  evidence  of  either  which  ought  to  in* 
duce  the  court  to  relieve. 

The  plaintifPs  fon  appears  to  have  been  a  perfon  who  tnade 
a  pradice  of  carrying  a  gun,  and  likewife  was  warned  feveral 
times  by  Maris  the  game-keeper  not  to  come  into  the  Duke's 
manor:  afterwards  ^^rij^  being  upon  his  lawful  buiinefsy 
finds  this  young  man,  with  a  gun  in  his  hand,  and  might  have 
juftiiied  feizing  the  dog,  and  thgugh  he  (hot  him^  it  does  not 
mjjce  any  great  alteration,  becaufe^  if  any  body  has  fufiered^ 
the  Duke  has,  who  loft  the  benefit  of  the  dog,  which  Ihoulil 
have  been  fecured  to  his  own  ufe.  The  carrying  a  gun  and 
^  (hooting  the  keeper's  dog,  in  return  for  his  own  being  killed, 
was  afufficient  juftiHcation  of  Maris  for  taking  the  plaiiuiflP^i 
fon  before  a  juftice  of  peace. 

As  to  the  point. of  taking  him  before  a  juftice  of  peace  who 
lived  at  the  diftance  of  fifteen  miles,  it  is  not  a  thing  to  be 
commended,  but,  however,  that  does  not  prevent  his  having 
equal  jurifdidion  as  if  he  bad  lived  in  the  neighbourhood;  it 
appears,  beftdes,  that  the  plaintifPs  fon  had  more  affiftance  at 
Winchejier  than  he  would  have  had  in  any  other  part  of  the 
country,  for  he  had  the  recorder  for  his  counfcl,  and  it  is  very 
probable  the  game-keeper  had  an  eye  to  having  counfel  himfelf^ 
or  he  would  not  have  thought  of  carrying  him  fo  far. 

Att  rniqndificd        No  evidence  has  been  attempted  to  be  given  of  the  juftice 

^rfon  (hooting  gf  peace  mifbehaving  in  the  affair  ;  on  the  contrary,  he  was  fo 

d^rwiintiftify  favourable  as  not  to  levy  the  penalty  of  five  pounds,  which. 

m judge  in  direa-  the  ftatute  gives  againft  a  perfon  carrying  a  gun  being  unqua* 

ing  confidcraWe  \\f^^^  ^  ^Qf  ^as  there  any  notice  taken  of  killing  the  Dukc'i 

*****  dog  ;  and,  however  trifling  it  may  be  called,    if  fuch   a  thing 

had  come  before  me  at  niji  priusy  on   the  infolent  behaviour  of 

the  perfon  at  the  time  he  ihot   the  dog,  and    other  circum- 

ftances,  I  fhould  have  made  no  fcruple  of  directing  very  con^ 

iic/crabie  damages. 


!n  the  Time  of  Lord  Chancellor  Hardwicke.  igj 

As  counfel  appear  to  have  been  prefentthe  whole  time  before 
the  juftice  of  peace,  though  it  is  not  faid  they  advifed  the  bond, 
yet  I  muftprefume  they  did,  as  nothing  is  fliewn  to  the  contrary. 

Bonds  taken  for  the  prefervation  of  the  game,  and  to  prevent  The  taking  bonds 
poaching,  are  not  only  for  the  benefit  of  lords  of  manors,  but  to  prevent  poach- 
even  of  the  young  perfons  who  enter  into  them,  as  this  fort  of  beLfic  of^^the 
idlenefs  generally  leads  them  to  worfe  confequences,  obligor,  as  this 

fore  of  idlenefs 

As  to  oppreffion,  if  there   had  been  any  illegal  advantage  confcquenccs* 
taken  whilii   he  was  in  cuftody  before  the  juftice  of  peace,   he 
might  have  been  relieved  at  law,  and  there  was  no  occafion  for 
afuit  in  equity. 

But  tkere  could  be  none  here,  becaufe  his  being  before  a  juf-  If  a  perfon  in 
tice  of  peace  was  lawful,   nor  was  there  any  improper  method  ^^^^y  confcifct 

y  J  ^     J  i  .       •  1  /.    ,  .     .         1.1  a  judgment, 

uled  to  draw  him  mto  the  executmg  of  this  bond  :  m  the  com-  whUft    his 
moo  cafe  of  a  warrant  of  attorney  to  confefs  judgment  by  a  per-  cturcii  Uattend- 
fon  in  cuftody,  if  he  has  counfel  prefcnt,  it  will  not  be  fet  ^tidc'^^^j^'^l^^l  iT 
for  durefs,  where  the  imprifonmentwas  legal.  durefs. 

Though  there  is  no  aft  of  parliament  which  dircfts  taking  There  is  nota 
bonds  in  this  particular  cafe,  yet  there  are  ftatutes  which  approve  ^^huh^'a'"'^^^* 
of  it  infirailar  cafes  ;   as  for  inftance,  the  afts  that  relate  to  the  taking  bonds  in 
cuAoms,  expreffily  direft  and  command  fuch  bonds  to  be  taken  ^^'^^  ^"^^^^^^q 
to  prevent  and  guard  againft  offences  for  the  future.     The  aft^ij'^i^.jj^Jgfj^je*^^* 
likewife  againft  deer  ftealing  commands  fuch  bonds  to  be  taken,  thecuftoms,  and 
Fid.  5  <;.  I.  c.  15.  fe^.  4.   and  though  there  is  no  authority  in  J^'g^^^g^if^^'^^^^ 
the  prefent  cafe,  yet  it  fhews  the  doing  of  it  is  not  malum  infe.     reaJ fuch  bonds, 

fo  that  the  doing 

The  counfel  for  the  plaintiff  have  infifted  it  is  an  exceffive^^i^l*'*^^'''**'*''^ 
penalty, and  to  befure  it  is  a  large  one,  but  I  do  not  know  that'" 
courts  of  equity,  where  a  bond  is  entered  into  voluntarily,  have 
gone  (o  far  as  to  take  into  their  confideration,  the  greatncfs  or 
fmallnefi  of  the  penalty.  I  (hall  be  extremely  cautious  how  I 
give  an  opinion  that  will  fet  alide  fuch  bonds,  which,  if  rightly 
ufed,  may  be  of  great  fervice  in  the  prefervation  of  the  game, 
and  an  equal  benefit  to  the.ohligors  thenifelves,  in  taking  them 
out  of  an  idle  courfe  of  life,  which  poaching  naturally  leads  them 
into. 

As  to  the  head  of  fecurity;  it  is  moft  abfurd  to  think  that 
bonds  of  this  kind  were  intended  merely  as  a  fecurity,  and  that 
nothing  is  to  be  recovered  upon  them. 

I  am  of  opinion  when  thefe  fort  of  bonds  are  given  by  w?.y  of  ^^^^^^^  mt"ndcd 
fiated  damages  between  the  parties,  it  is  unrealbnable  to  imagine  as  a  bare  fecurity, 

that  the  obligor 
AaUaot  offend  for  the  future,  but  arc  by  way  of  ftatcJ  damages  between  the  p4iucs. 
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ilicy  Loulj  only  be  intended  as  a  bare  fecurity  that  the  obligor 
iIiouIJ  not  oiFend  for  the  future;  was  this  the  cafe,  in  what  re-» 
Ipctft  is  a  gentleman  in  a  better  condition,  who  has  fuch  a  bond, 
than  he  was  before,  if,  after  he  has  obtained  judgment  at  law, 
a  court  of  equity  will  give  him  no  other  fatisfadion  than  the 
bare  value  of  the  price  of  the  game  that  is  killed. 

Thefe  two  heads  of  relief  may  therefore  be  laid  out  of  the  cafe. 

The  third  is  the  moft  material  confideration,  and  that  is  the 
ill  ufe  which  has  been  made  of  the  bond. 

No  evidence  has  been  offered  to  (hew  that  ever  the  plaintiff's 
fon  has  been  guilty  of  ihooting,  fifhing,  hunting,  t^c.  from  the 
time  of  the  giving  the  bond  in  1729,  till  May  1732  ;  after  this 
fa£l  of  catching  the  two  flounders,  which  muft  be  admitted  to 
be  a  breach,  it  refts  for  two  years,  and  no  adiori  was  brought 
upon  the  bond ;  then  it  appears  that  the  plaintiff  here  was  a  wit- 
iiefs  in  an  information  for  a  riot  tried  at  Wincbifter  affixes  ia 
Trinity  term  1734,  where  the  Duke's  two  fervants  were  convift- 
cd,  and  chiefly  on  the  plaintiff's  evidence. 

It  is  a  very  material  circumftance  that  the  plaintiff^s  fon  had  a 
licence  or  at  leaft  an  encouragement  to  flfb,  by  being  in  com* 
pany  with  two  of  the  Duke's  fervants,  one  of  which  was  bro- 
ther-in-law to  Marks  the  game-keeper. 

Whfrc  the  fro-  It  frequently  happens  there  may   be  a  juft  caufe  of  a£tion, 

ms  to  an  ac-  yet  the  real  motives  may  be  very  unjuft,  which  a  court  of  equity 

ihdu^h^  ihc"^  ^^^  always  take  into  their  confideration,   though  they  cannot 

ctufe  of  ailicn  at  law  pay  any  regard  to  it. 

WjS  jutt.  a 

».cuu  of  cijuity  will  always  take  this  into  confideration,  though  they  cannot  at  la^. 

}  ifhinp  xvith  in        It  appears  by  the  evidence  that  Alarks^  who  was  the  game- 

*?f  \V^*^n  r^  keeper,  who  had  the  authority  of  the  Duke,  who  has  been  a  wit- 

vcr  ciictintd  fo.  ncls  to  the  tranfadtion  of  the  bond,  gave  a  licence,  or  at  Icaft  an 

encouragement  tothis  fifliing,  which,  as  it  was  with  an  angling 

rod  only,   could    not   be  called  poaching,  nor  was  it  ever  fo 

efleemed. 

BefiJes,  in  fuch  a  trad  of  time  as  two  years,  it  is  impoffible 
to  fuppofeilA//^j^  the  game-keeper,  could  be  ignorant  of  thia 
filhing,  cfpeciaily  as  his  own  brother- in-laW  was  in  company. 

According  to  the  condition  of  this  bond,  the  plaintiff  could 
not  be  relieved  at  law,  becaufe  his  fon  could  not  fifh  without 
exprels  leave  from  the  game-keeper,  or  in  prefence  of  a  qualifi* 
cd  fcrfon,  fo  that  il    ihc  Duke  of -fi^tfii/^r/ himftlf  bad  given 

kave» 
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leave,  there  muft  at  law  have  been  a  verdid,  becaufe  it*  is  not 
within  the  exprefs  terms  of  the  condition  of  the  bond. 

Now  when  a  man  has  made  this  moderate  ufe  of  his  liberty 
of  fifliing,  and  manifeftly  appears  to  have  had  leave,  it  would 
be  hard  not  to  relieve  againft  the  judgment,  and  penalty  reco* 
vered  upon  this  bond  at  law. 

The  next  confideration  will  be,  as  to  the  cofts  in  this  court  i 
though  I  am  of  opinion  the  money  muft  be  refunded,  yet  it 
would  be  too  much  to  make  the  Duke  of  Beaufort  pay  coft<:, 
becaufe  he  does  not  appear  to  me  to  have  had  the  leaft  knowledge 
of  the  circumftahces  of  this  cafe,  being  carried  on  merely  by  his 
agent;  but  \{  Marks  had  been  before  the  court,  I  would  have 
decreed  cofts  againft  him  in  equity,  but  as  he  is  not  a  party, 
I  muft  decree  for  the  plaintiff  that  he  fhall  beiielieved  ?giinft 
this  verdid,  and  that  the  Duke  (hall  refund  the  100/.  re  over.d 
upon  tht  bond,  and  alfo  the  40/.  damages,  but  give  no  vofts  m 
this  court  on  either  iide. 


Lang/ey  vcrfus  Srown^  June  6,  1741.  Cafe  162. 

TUDGMENT  was  given  in  this  caufe, 

A  bill  has  been  brought  by  the  fitter  and  heir  at  law  of  Ri-»  Lord  ffardnith 
chard  Benthall^  to  be  rehcved  againft  the  deeds  executed  by  Ri-  no'^;J^„^"i„7j'i3 
ebard  Benthallxn  his  life-time,  to  Mrs.  Elizabeth  Brown^  and  for  cafe  to  relieve 
infpedion  of  the  title  deeds  of  Mr.  BenthalPs  eftate,  which,  af-  either  under  the 
tcr  his  death,  came  to  the  hands  of  Mrs.  Elizabeth  Brown,  and  m.fllk^^Tot*'' 
are  now  in    the  defendant's  cuftody,    and    in  cafe   the   legal  any  pretence  to 
eftate  does  not  pafs  by  the  deeds,  then  the  plaintiff  infifts  upon  ("  *^»*^«  »^^ 

t-t^,.^,'  '  *  *^        deeds,  and  dif- 

her  right  as  heir  at  law.  „,iircd  the  b.iJ. 

Tht  material  queftion  is,  whether  deeds  executed  by  Mr. 
Richard  Benthall^  an  old  man,  in  view  and  contemplation  of  a 
marriage  very  much  to  his  own  prejudice,  and  greatly  to  the  be- 
nefit of  Mrs.  Elizabeth  Brcwn^  the  intended  wife,  Ihall  be  ef- 
tablilhed  in  this  court,  notwithftanding  the  marriage  never  rock 
cffed  J  1 050 A  a  debt  due  from  Mr.  Richard  Benthall  to  Mrs. 
EUzabitb  Brown  for  fomc  years  before,  is  recited  to  be  part  of 
the  confideration  of  the  following  deed  of  leaie  and  releafc, 
dated  October  20,  17181 

Made  between  Richard  Benthall  of  the  firft  part,  Elizabeth 
Brown  of  the  fecond  part,  and  truftees  of  the  third  and  fo'.>rth 
parts;  reciting,  that  Robert  Benthall  "W^s  indebted  to  Elizabeth 
Br§wn  In  1050/,  and  in  confideration  thereof,  he  (grants  to  truf- 
tees, and  their  heirs,  to  the  ufe  o^ Elizabeth  Brown  for  life,  thwi 
to  truftees  to  prcfcrvc  contingent  remainders,  then  as  a;ui  lor  A\ 
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ni?-ncrs,  lands,  bfc.  or  fuch  part  thereof  as  (he  thefaid  Elizabeth 
Brown  fhall  think  proper,  to  the  ufe  of  truftees  and  their  heirs, 
during  ihc  life  of  iuch  perlon  only  as  (he  the  faid  Elizabeth 
Brotvn  ffiall,  by  any  writing  or  writings,  executed  by  her  in  the 
prcfence,  ^t-.  or  by  will  executed,  iffc,  either  abfolutely  or  con- 
ditionally direct,  limit,  and  appoint  in  truft  for  fuch  perfon,  ^c. 

And  for  want  of  fuch  appointment  as  aforefaid,  to  the  4ifc  of 
Tkorras  IVild  his  executor,  i*JV.  for  the  term  of  500  years,  with- 
out impeachment  of  wafte,  fubje<3  to  the  provifoes,  powers,  £^^* 
herein  after  declared  concerning  the  fame  ;  and  from  and  after 
the  expiration,  or  other  fooner  determination  of  the  500  years, 
term,  to  the  ufe  and  behoof  of  the  heirs  of  the  body  of  the  faid 
Elizabeth  Brown  ;  and  for  want  of  fuch  iffue,  then  to  the  ufe  of 
fuch  perfon  and  perfons,  his,  her,  or  their  heirs,  for  fuch  eftate 
and  eftates,  and  in  fuch  manner  as  the  faid  Elizabeth  Broum^ 
whether  fole  or  married,  and  with  or  without  the  confent  of  any 
hufband  {he  fliall  happen  to  have,  ftiall,  by  any  writing,  (Sc,  or 
by  will  or  writing  purporting  a  will,  direct,  limit,  and  appoint, 
and  chargeable  wiih  any  fum,  ^c,  not  exceeding  looo/. 

And  it  Is  agreed  by  and  between  the  faid  parties,  that  all  and 
every  appointment  made  by  the  {mA  Elizabeth  Brffwn^  by  virtue 
of  the  powers  in  this  deed,  imy  ft  om  time  to  time  be  revoked  and  a 
new  appointment  made.     ^  , 

And  for  want  of  fuch  appointment,  then  to  the  ufe  of  the 

faid  Elizabeth  Brown^  her  heirs  and  afligns  for  ever. 

A  power  to  Elizabeth  Brown  to  fell  the  premifTes  to  pay  in- 
cumbrances, 

A  general  warranty  by  Mr.  Richard  Benthall,  who  covenants 
that  he  is  felfed  in  fee,  has  full  power  to  grant,  that  Mrs. 
Brown  and  her  heirs  fliall  peaceably  enjoy;  that  the  premifles 
are  free  from  incumbrances,  except  a  mortgage  of  1200/.  and 
the  recognizance  of  looo/.  and  that  he  will  at  his  own  expence 
do  further  ads  to  affure. 

The  term  of  500  years  is  declared  to  raife  portions  out  of  the 
eftate  for  the  younger  children  of  the  faid  Elizabeth  Brown^  not 
exceeding  lOOo/. 

The  deed  of  ai^pointment  of  Ncvemler  3,  1718,  recites  the 
powers  created  by  the  foregoing  fettlement  in  the  firft  place, 
and  then  follows  the  appointment. 

"  Now  know  ye,  that  I  the  faid  Elizabeth  Brown^  in  purfu- 
"<*  anceof,  (ifc.  do  by  thefeprefents,y^,  appoint,  limit,  give,  and 

grant 
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*^  grant  all  and  fingular  the  faid  manor  of  Benihal/^  and  all  and 
•*  every  the  lands,  ^c,  and  the  revei  fion  and  revcrfions  thereof, 
,**  expectant  upon  my  death,  in  cafe  1  (hall  die  before  my  in- 
**  rermarriage  with  the  faid  Richard  BenthaUy  to  hold  to  him 
**  the  faid  Richard  Btnthall^  his  heirs  and  afligns  for  ever,  fub- 
**  jed  neverthelefs,  and  upon  this  exprefs  condition,  that  the 
*^  faid  Richard  Benthallj  his  heirs  or  aiTigns,  fhall,  within  the 
•*  fpaceof  12  months  next  after  my  deceafe,  pay  to  my  brother 
*•  yohn  Brown  the  fum  of  300/.  to  Ralph  Brown  200 1,  and  to 
*'  Afary  Brown  200/.  but  in  cafe  the  faid  Richard  BenthallthM 
.*•  marry  me  the  faid  Elizabeth  Brown^  then  I  do  hereby  de- 
.^^  dare  the  appointment  and  all  and  every  thing  contained 
^<  therein  fhall  be  void/' 

Thefccond  deed  of  appointment  bears  date  A/^rri  11,  1719, 
Tccices  theleafeand  releafe,  and  the  foregoing  appointment,  and 
Chen  follows, 

**  Now  know  ye,    that  I  the  faid   EUzaheth  Brovjn^   for 

■«•  good  and  valuable  confideration  me  hereunto  moving,  and 
**  in  execution  and  performance  of  the  faid  power  refervcd  to 

.  **  me  in  and  by  the  faid  in  part  rtcired  indenture  of  releafe, 

'**  and  alfo  in  execution  apd  performance  of  all  and  every  other 
•*  power,  Wr.  referved  in  and  by  the  faid  indenture,  or  ochcr- 
^*  wife;  I  the  faid  Elizabeth  Brotvn,  by  theie  prtfents,  under  my 

'  **  hand  and  feal,  by  me  attcfted  in  the  prefence  of  J.  M.  C.  M. 
**  and  EL  B.  do  appoint,  limit  and  dired  all  and  fingular  the 

*•*  manor,  ^c.'in  the  faid  recited  indenture,  fhall,  from  and 
**  after  the  deceafe  of  me  the  faid  Elizabeth  Brown^  be  had, 
•*  held,  and  enjoyed,  i^c.  unto  and  to  the  ufe  of  the  faid 
**  Richard  Benihall  for  his  life:  And  I  do  by  thefe  prefents 
**  affign  and  fet  over  all,  fcfr.  to  the  faid  Richard  Benihall,  and 

.  **  his  affigns,  for  the  term  of  his  natural  life,  and  from  and 
•*  after  the  feveral  deceafes  of  me  the  faid  Elizabeth  Broiun,  and 
"  .the  faid  Richard  Benthall^  then  to  the  heirs  of  the  body  of 
**  me  and  the  faid  Richard Benthall  i  and  for  want  of  fuch  iffue, 
•*  to  the  ufe  of  my  brother  John  Brown,  and  the  heirs  of  his 

.•*  body;  and  in  default  of  fuch  iflue  of  John  Brown,  the  lilce 
•*  limitation  to  Ralph  Brown ;  and  in  default  of  fuch  iffue  of 
"  Rajphj  the  like  limiution  to  Adary,  with  remainder  to  fucSi 
**  perfons  as  Elizabeth  Brown  fliould  appoint,  with  a  power  of 
«<  revocation  by  the  faid  Elizabeth  Brown.'* 

A  ftatcd  account  between  Richard  Benthall  and  Elizabeth 
.Brown  with  relation  to  the  1050/.  produced  by  the  defendant, 
and  not  controverted  by  the  plaintiff. 

Elizabeth  Brown  levied  a  fine  ih  Trinity  term  8  G.  i.  two  years 
after  the  death  of  Richard  Benthall,  and  declared  the  ufe  of  it  to 
.berfelf  and  her  heirs. 

O3  ^^ 
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In  173S9  long  after  the  fine,  was  the  prefent  bill  filed. 

To  this  Elizabeth  Brown  pleaded  a  purchafe  for  a  valuable 
confiderationj  which  was  over-ruled,  and  fhe  was  ordered  to  - 
anfwer. 

After  the  plea  was  over-ruled,  Elizabeth  Browtiy  in  Eafler 
term  1737*  fufFered  a  common  recovery,  in  which  (he  comes  in 
as  vouchee,  and  declares  the  ufe  of  it  to  herfelf  in  fee. 

This  being  the  ftate  of  the  cafe,  the  plaintiff  prays  that,  as  (be 
is  heir  at  law  of  Richard  Benthally  the  court  either  upon  the 
foundation  of  her  having  the  legal  eftate  will  decree  the  pof- 
lefTion  to  her,  or  that  the  deeds  may  be  fet  afide  on  account  of 
fraud  and  impofition* 

Lord  Chancellor, 

Firft,  As  to  the  plaintifF's  legal  right  to  the  eftate  in  pof- 

feilion. 

Secondly,  If  fhe  has  no  fuch  legal  right,  then  whether  fhe 
ought  not  to  be  relieved  on  the  point  of  fraud  and  impo(ition» 

Thirdly,  if  there  is  no  fraud  or  impofition,  whether  fhe  ought 
not  to  be  relieved  on  the  fuggeftion  of  miftakesand  blunders  in 
the  drawer  of  the  deeds,  contrary  to  the  intention  of  tde  parties* 

There  has  been  one  general  objeSIon  made  againft  this  bill, 
that  the  plaintiiF  ought  to  be  left  to  her  remedy  at  law  by  eje<ft- 
ment. 

Where  perfons  In  the  firft  place  the  plaintiff  is  heir  at  law,  and  where  fhe 
cannot  fliew  a  cannot  protcdt  herfelf  by  (hewing  her  title,  as  the  deeds  and 
thcVrUings*bcLg  w*""gs  ^^^  admitted  to  be  out  of  her  hands,  fhe  may  properly 
out  of  their        come  into  this  court. 

h^nds,  they  may 

[atothis^^couiu  ^  fecond  reafon  for  the  bill  is  the  applying  by  way  of  re- 
demption, for  this  eftate  is  allowed  to  be  incumbred  with  700 7. 
and  therefore  fhe  was  regular  in  coming  here  to  compel  defend- 
ants to  take  their  money. 

A  third  reafon,  that  the  charge  of  700/.  is  by  way  of  con- 
dition that  the  heirs  do  pay  within  12  months,  Qc.  now  as  the 
condition  is  broken  by  the  700/.  not  being  paid  within  1% 
months,  ^c.  I  doubt  they  could  not  pre\fail  at  Jaw. 

As  to  the  merits  of  the  title  at  law  it  depends  upon  two  points : 

Firft,  Upon  the  effecl:  of  the  deed-poll  of  the  third  of  iS&- 
vtmber  17 18,  out  of  which  fcvetiil  ^giivts  arife. 
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Secondly,  What  is  the  effcA  of  the  afts  fubfequent  to  this 
deed-poll  of  the  third  of  November  1718,  and  alfo  what  kind  o£ 
eftate  Elizabeth  Brown  took  under  the  indenture  of  leafe  and  rc- 
Icafc  of  the  20th  of  0£iober  1718. 

She  took  an  eftate  for  life 'with  a  remainder  in  tail,  ^c. 
Vidi  the  words  of  the  deed  itfelf. 

As  to  the  appointment  under  the  deed-poll  of  the  third  of 
Nopember  17 18,  it  certainly  was  a  good  appointment  of  the 
remainder  in  fee  expectant  .upon  her  eftate- tail. 

The  next  thing  to  be  confidered  on  the  deed-poll  is,  whether 
this  conveyance  only  operated  out  of  her  power,  or  out  of  her 
intereft  alfo. 

And  it  is  neceflary  for  this  purpofe  to  confider  the  words  of 
the  deed. 

Now  know  ye,  that  the  faid  Elizabeth  Brown  in  purfuance 
•f,  &c,  doth  by  thefe  prefents,  ^V.  appoint,  limit,  give  and 
grant  all  and  fingular,  bV.  and  the  reverfon,  ^c,  in  cafe  1  ftiall 
die  before  my  intermarriage  with  the  faid  Richard  Benthall^  to 
hold  to  him  the  faid  Richard  Benthall^  his  heirs  and  aifigtis  for 
ever. 

By  the  words  of  the  deed  it  is  confined  to  foine  power;  it  is 
plain  therefore  nothing  pafled  by  this  deed  in  point  of  law,  but 
the  remainder  in  fee,  and  her  eftate-tail  remained  undifturbed, 
and  not  touched  by  the  power  :  now  flie  does  not  only  limit 
and  appoint,  but  (he  gives  and  grants  ;  confider  then  whether 
it  can  take  efFedt  out  of  the  intereft  abftra6led  from  the  power. 
In  the  firft  place  there  is  no  confideration,  in  the  next  place  no 
livery,  and  therefore  there  is  no  way  of  fupporting  it  but  to  make 
it  operate  by  way  of  releafe  to  Richard  BenthaJij  as  being  in 
poflcffion.     Co.  Litt.feSf.  460.  />.  270.  b. 

Jf  taken  upon  this  foot,  it  will  be  fufficiept  to  create  a  bafe  If  tenant  In  tail, 
fee  tp  Mr.  Benthall,  voidable  by  the  ifl'ue  in  tail  ;  for  if  tenant  ^^;^^^;;|;^^ 
in  tail,  remainder  in  fee,  grants  any  eftate  to  y/.  to  commence  to^.  to  com- 
in  poffeffion  after  the  death  of  tenant  in  tail,  and  afterwards  me.ce  after  the 
levies  a  fine  to  other  ufes,  the  eftate  of  j1.  is  merged  in  the  fine,  f^^^i^  anrthen 
Vide  Symonds  verfus  Cudmore^  Salk,  338.  levies  a  fine  to 

other  ufes  ;  X's 
clta;e  >s  nit-rged 

The  queftion  then  will  come  to  this,  whether  the  grant  toinihcfiue. 
Richard  Benthall ctlXx  amount  to  a  conveyance  in  poffeffion  ;  and 
I  think  it  cannot,  for  it  was  intended  only  to  take  effcft  after 
\i^t  death,  and  not  to  pafs  any  eftate  in  poilelBon. 

pf  TVvti 
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The  decree  in 
HcU  and  Bond  on 
ajxpe.l  CO  the 
houfc  0*"  Loids 
was  affirmed  by 
the  unanimous 
opinion  ol^  ^he 
Judges  of  the 
Common  '^'I'^as, 
and  £xebcquer. 


CASES   ArguccJ  and  Determinec! 

The  next  queftion  will  arife  upon  the  a(9:s  which  were  fub- 
fcquent  to  the  deed-polJ. 

Thefirfttranfaaion  was  the  deed  of  the  nth  of  March  lyiQf 
being  an  appointment  to  new  ufes, 

A  ftrong  objeilion  has  been  made  on  the  part  of  the  plaintifF^ 
that  it  is  in ti rely  void,  becaufe  Elizabeth  Brown  hid  made  the 
former  appointment  without  refcrving  a  power  of  revocation  ; 
and  for  this  purpofe  the  cafe  of  Heli  verfus  Bond  has  been  very 
much  relied  on  as  the  governing  cafe  *. 

But  I  am  very  doubtful  whether  that  cafe  will  govern  thd 
prefent,  though  I  inclined  at  firft  that  it  would  Tijis  cafe  was 
heard  before  Lord  Harcourt^  who  had  it  ftated  for  the  opinion 
of  the  Judges  of  the  court  of  King's  Bench,  and  on  appeal  to 
the  houfe  of  Lords,  the  decree  was  aiHrmed  by  the  unanimous 
opinion  of  the  Judges  of  the  court  of  Common  Pleas,  and  court 
of  Exchequer. 

In  the  prefent  cafe  here  are  two  powers  in  the  very  creation ; 
a  power  to  appoint  ufes,  and  a  power  to  revoke  ufes  :  now  the 
power  to  appoint  ufes,  Elizabeth  Brown  has  executed  by  the 
deed  of  the  third  of  November  171 8,  but  the  power  of  revoca- 
tion has  never  been  executed  at  ail  till  the  deed  of  the  i  ith  of 
March  1719;  then  the  queftion  will  be,  whether  both  might 
not  be  executed  once,  as  they  feem  to  be  diftindl  and  ft-parate 
powers  :  In  Heli  and  Bond  the  power  of  revocation  was  exe- 
cuted, and  the  doubt  was,  whether  the  ufes  could  be  revoked 
ioties  quotiesy  without  referving  a  power  of  revocation. 

There  is  no  occafion  to  give  a  determinate  opinion  on  this 
point ;  for  even  fuppofing  the  ufes  of  the  deed  in  March  17 19* 
are  void,  I  think  the  ufes  of  the  deed  in  November  1718,  arc 
well  barred  by  the  recovery  in  1737. 

What  is  the  conifequence  of  the  fine  ?  why  (he  has  barred 
her  eftate-tail  by  virtue  of  the  ftatute  of  4  H,  7.  and  likewifc 
difcontinued  the  remainder  in  fee. 


*  A  man  makes  a  fettlement,  wherein  was  a  power  from  time  to  time  to  reyokd 
the  ufes  and  to  limit  and  declare  new  ufcrs  j  in  purfuance  of  this  power  he  revokes  the 
old  ufes,  and  by  the  fame  deed  limits  new,  without  annexing  any  new  power  of  revo- 
cation to  thofe  new  ufes  ;  afterwards,  thinking  he  had  by  the  firft  fettlement  a'powef 
of  revocation  t&ties  fuoties,  he  by  another  deed  revokes  the  l&R,  and  again  declares  otbo; 
Vfes  of  the  fame  lands- 

It  was  decreed  that  his  power  of  revocation  by  the  firft  deed  was  executed^  iknd  at  if^ 
e"d,  and  by  confequence  tkat  the  revocation  afterwards  was  without  afty  warnflt^  an^ 
the  uics  limited  on  the  iirft  revocation  m\tft  ftafid.    Ef,  Of,  Akr*  342* 


'^^A 


ini  the  Time  of  Lord  Chancellor  HardwickA.  56? 

tout  it  IS  ftill  ftrongcr,  if  yon  confider  the  deed  of  Nevim* 
iery  1718,  as  operating  only  out  of  her  power  according  to 
Sy monks  verfus  Cudmore,  i  Sali,  338. 

The  next  confideration  is  the  recovery  ;  I  am  of  opinion 
that  as  the  remainder  in  fee  was  difcontinued  by  (he  fine,  fo 
it  was  well  barred  by  the  recovery^ 

It  was  made  a  queftion  150  years  ago,  whether,  if  tenant  in  A  doubt  150 
tail,  remainder  in  fee,  levied  a  fine,  a  common  recovery  would  y^^agoj  »>«>« 
have  barred  the  fee.    Cro.  EL  388.  Barton  vctCms  Lever.   Popb.  '^Vil'^lm 
ICO.  But  this  point  is  now  fully  fettled,  and  there  is  not  fo  tail,  remainder 
much  as  a  fcintilla  juris  remainina;  to  the  iflue  in  tail,  *°  fee,  levies  a 

•^  "^  ^  tone,  a  commus 

recovery   bars 

Sttppofing  it  poffible  the  deed  of  the  third   of  Novemher,}^^^^*^^^^ 
1718,  was  intended  to  take  efFea  out  of  the  intereft  j   I  think  "^ot  I'^fMoT^ 
it  would  be  void,  becaufe  it  is  not  to  take  effect  in  poffeffionj^ns. 
till  after  her  death,   and  the  confequence  of  this  is  that  fhe  re- 
mained tenant  in  tail  with  remainder  in  fee  to  Richard  Bent-^ 
bally  and  fo  was  barred  by  the  recovery. 

Another  point  to  be  confidered,  which  is  as  to  the  effeiSl  of 
the  fine. 

I  take  it  to  be  a  fine,  with  proclamations  and  non-claim. 

By  the  deed  of  appointment  in  November  17 18,  in  cafe 
Elizabeth  Brown  did  not  marry  Richard  Benthall  in  her  life- 
time (he  makes  him  tenant  in  fee  ;  he  dies,  fhe  enters  and 
gains  a  poiTefiion  by  abatement,  levies  a  fine,  and  five  years 
pafs  ;  con&der  then  whether  the  plaintiff  by  this  means  is  not 
effe^ually  barred  of  any  legal  right. 

The  counfel  for  the  plaintiff  have  founded  their  relief  in 
equity  on  three  grounds. 

Firft,  On  account  of  fraud  and  impofition. 

Secondly,  That  as  this  deed  was  made  in  view  of  marriage, 
as  it  has  not  taken  effect,  it  is  confequently  void. 

Thirdly,  Upon  the  miftake  and  mifapprehenfion  of  the 
drawer  of  the  conveyance,  contrary  to  the  defign  and  inten-i- 
tion  of  the  parties  conveying. 

As  to  the  firft,  fraud  and  impofition  ;  here  is  no  proof  in 
the  caufe  of  a£tual  fraud  :  it  appears  in  evidence  that  Richard 
Bentball  was  a  man  of  very  good  underftanding,  and  like  wife 
))f(4  to  the  Uw}  th4t  he  did  not  raihly  and  precipately  en- 
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gage  in  this  deed,  b(it  took  three  days  to  confider,  and  give 
inftru3ions  about  this  fettlement  :  neither  is  there  a  fyllable 
of  proof,  that  Mrs.  EUzabith  Brown  herfelf  ufed  any  art  to 
impofe  upon  him,  or  to  draw  him  in  to  execute  this  deed  in 
her  favour. 

If  there  is  no  proof  of  aftual  fraud,  then  confider  the  cir- 
cumftance  of  fraud  arifing  from  the  internal  evidence  in  the 
deeds  themfelves  ;  now  it  muft  be  admitted  that  there  fuch 
marks  of  fraud  upon  the  fa^eof  it,  as  may  juftly  create  fufpi- 
cion  in  any  court  whatever  :  it  cannot  be  called  a  purchafe^ 
becaufe  1050/:  the  pecuniary  confideration,  is  by  no  means 
equal  to  the  value  of  thceftate;  but  then  the  queftion  will  be^ 
whether  this  objedion  may  not  be  anfwered  by  the  apparent 
intention  of  Mr.  Richard  Benthall^  that  the  whole  eftate  fliould 
ihould  pafs  to  her  in  pofleflion  in  his  life-time,  which  is  mani* 
feft  from  his  declarations  both  before  and  after  the  execution 
of  the  deed. 

It  is  no  ground  That  a  perfon  puts  a  groundlefs  and  unguarded  confidence 

foracourtof  \^    another,  is  not  a  foundation  in   a  court  of  equity  to  fet 

a^'dlcV^that  a  ^^^de  a  deed  ;  but  it  is  plain  that  fhe  had  an  equal  confidence 

perfon  put  an  at  leafl,   for  it  appears  in  the   caufe  that  (he    trufled  him  for 

unguarded  con-  ^  j^^^    ^^^^  ^^j^  ^^      ^^  ^f  j^^j.  ^^oney,  wlthout  taking  fo  much 

fivicnce  m  an-  o  ri        j  ^        r         •  \  ^ 

•thtr.  as  a  note  of  hand,  or  any  other  lecurity  whatever. 

The  fecond  ground  of  relief  is,  that  as  the  deed  was  made 
in  view  of  marriage,  which  never  took  effe£l,  the  deed  is  coa- 
fequently  void. 

This  court  will        fj^^  j^^  ^f  Scotland  on  this  point  is,    Caufa  data  non  fteuta. 

not  judge  acc^rd-  ...  ,  ,  .^       .  ^  ^  y  "^    r  a 

ing  to  ftria rules  *»ke  an  exchange  between  parties,  if  not  executed  on  oneiide^ 
orlawjon  a  gift  it  is  void  on  the  other  :  but  1  do  not  think  I  am  to  judge  here 
ot  lanis  caufa  according  to  the  ftrid^  rules  of  law  with  relation  to  a  gift  of 
locuti.  lands  caufa  matrimonii pralocutt. 

Thoughthecon.      j^.  j     objeaed  by  the  defendant's  counfel,  that  to  go  upon 

fidcratjon  IS  not      ,.  i        r        i  •    r       i  f  •  /r- ^  i  j    t 

exprefledina  this  ground  Ot  relict,  the  marriage  not  taking  effeU^  wouM  be 
deed,  yet  if  the  contrary  to  the  flatute  of  frauds  and  perjuries,  becaufe  here  is 
wTthrmrter'll  "^  confidcration  of  marriage  exprefTed  in  the  deed  itfelf ;  but 
confideration,  it  there  are  many  cafes  in  this  court  where  though  the  confiderr 
has  great  weight,  ^//^^^  jg  ^qj  exprcffed  in  a  deed,  yet  if  it  appears  to  the  court, 

noiwitnltanding        ,^  ^r  i         j  ^i  pa-  '^l        vj 

thcftaiutsof  what  was  the  real  and  material  confideration,  it  has  had  great 
frauds.  Weight  With  the  court,  notwithftanding  the  flatute  of  frauds 

and  perjuries. 

But  the  ftrongefl  part  of  the  defendant's  cafe  is,  that  though 
there  was  a  marriage  intended,  yet  this  deed  was  not  to  be 
the  marriage  fettlement,  but  if  the  marriage  tookefFefta  new 
one  was  to  be  executed,  and  it  appears  in  proof  that  this  W3S 
tbedefign. 


in^he  Time  of  Lord  Chancellor  Hardwicke,  aoj 

But  however  abfurd  the  intention  of  Jhis  deed  feems  to  be, 
yet  Eiizaheth  Brown  might  provide  for  all  the  ufes  of  the  mar- 
riage fettlement  under  it,  if  flie  thought  fit. 

The  third  ground  of  relief  is,  miftakes   and  mifapprehen- Miftakw  and 
fions  in  the  drawer  of  the  deeds  conirary  to  the  defign  of  the  mifapprehenfiont 

parties.  in  the  drawer, 

•  of  deeds,  are  as 

much  a  head  of 

And  to  be  fure  this  is  as  much  a  head  of  relief  as  fraud  and  relief  as  fraud 
impofition,  and  under  this  head  it  is  infifted  on,  that  the  deed  *"*^  i«npofiuoa- 
was  intended  only  by  way  of  mortgs^ge  or  fecurity ;  but,  on 
looking  into  it,  nothing  of  this  kind  appears  upon  the  face  of 
it;  the  only  thing  that  has  at  all  the  air 'of  it,  is  the  ftated 
account  of  the  fame  date  with  the  leafe  and  releafe  O^ober  the 
20/&,  17 1 8.  But  I  am  of  opinion  this  was  only  done  with 
regard  to  the  1050/.  and  to  create  an  evidence  of  the  debt. 

The  next  thing  infifted  on  in  behalf  of  the  plaintiff  is,  that 
if  the  conftruftion  of  the  deed  of  O^ober  20^  17 18,  (hould 
prevail,  which  the  defendant  endeavours  to  put  upon  it,  then 
there  is  not  fo  much  as  an  eftate  for  life  given  to  Richard  Bent-- 
ball  before  the  marriage,  which  is  always  ufual  in  marriage 
fettlements. 

I  do  take  this  to  be  a  blunder  in  the  drawer  of  this  con- 
veyance, and  therefore  if  Mr.  Benthall  in  his  life-time  had 
come  into  a  court  of  equity  to  be  relieved,  the  court  would 
have  done  it  on  conditions;  but  this  is  of  no  confequence  to 
the  plaintiff. 

The  great  point  for  the  plaintiff  is,  that  taking  the  deed- 
poll  of  the  third  oi  November  1718,  as  part  of  the  agreement, 
the  drawers  of  it  have  fo  framed  it  as  to  let  Mrs.  Eiizabetb  Brown 
bar  the  remainder  by  the  eftatc-tail  being  left  in  her  power, 
and  that  fhe  has  taken  an  undue  advantage. 

If  this  had  appeared  in  the  caufe,  I  fhould  have  been  of 
opinion  to  relieve  ;  but  I  muft  own,  after  confidering  the 
evidence  with  all  the  care  and  circumfpecftion  I  am  mafter  of, 
I  cannot  find  fufgcient  proof  of  an  undue  advantage:  three 
witnefles  fpeak  fully  to  Mr.  5^/2/A^7//'s  mind  and  declarations 
with  regard  to  his  great  love  and  affedion  for  Mrs.  Elizabeth 
Brown^  and  his  defire  that  (he  fliould  have  the  whole  eftate, 
jii)d  that  he  exprefled  himfelf  fo,  both  before  and  after  the 
execution  of  the  deed. 

I  am  very  doubtful,  as  the  deed  of  the  20th  of  O^ober  1718 
is  worded,  if  Mrs.  Eiizaheth  Brown  might  not  toties  quoties  re- 
yoke  the  ufes  of  any  deed  :  but  if  file  could  do  the  fame  by  a 
fipe,  a  court  of  ecjuity  will  npt  take  the  power  from  her. 


?H 
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Though  there  is  oply.parol  evidence  of  Mr.  BenthalPsm'^ 
Mention  that  Mrs.  Elizaheth  Brown  fhould  do  what  the  thought 
fit  with  the  eftate,  yet  this  is  fuiHcient  to  rebut  an  equity  : 
and  in  this  light  is  like  the  cafe  of  Standard  verf us  Metcalfht-' 
fore  L,o\ii  Talbot. 

Xcngth  of  time  is  a  material  ingredient  for  the  defendant, 
becaufe  it  may  have  prevented  her  from  having  the  benefit  of 
fuch  evidence  as  fhe  might  have  had  if  the  plaintiiF  had  ap- 
plied fooner  for  relief. 

On  the  whole  I  do  think  there  is  not  any  room  to  relieve 
upon  the  feveral  heads  of  fraud,  intended  marriage  or  miftake, 
or  to  fet  afide  the  deed,  and  therefore  as  to  this  the  bill  muft  be 
difmiired4 

But  however,  I  will  leave  it  to  the  plaintifPs  choice,  whether 
Ihc  will  try  the  right  at  law  j  and  if  (he  has  a  mind  to  try 
it,  I  will  give  her  the  affiftance  of  this  court  in  clearing  all 
difficulties  by  removing  the  term  for  500  years,  out  of  her 
way,  fo  that  flie  may  be  able  to  come  at  the  right. 


Cafe  163. 


Kinajion  verfus  Claris  Trinity  \^acation,  1 74 1. 


r.D.onhis  CT^HOMJS  Delahay  on  his  marriage   fettled  his  eftate  on 

marriage  fettled  ^    himfelf  for  life,  on  his  wife  for  life,  remainder  to  truftees 

his  eftate  on  to  preferve  Contingent  remainders,  remainder  to  his  firft  and 

cnhiVwife  tV)r'  every  other  fon  in  tail  male,  remainder  to  himfelf  in  fee  5  there 

ifc,  remainder  was  iflue  a  fon  \  Thomas  the  father  died  indebted  by  bond,  the 

*refenr^**^©V  ^^^  ^^^^  afterwards  died  without  iffue,  but  by  his  will  had  de- 
wmainder  to  his  vifed  the  eftate  to  the  defendant  Clark  in  fee. 

firft  and  every 

other  fon  in  tail  male,  remainder  to  himfelf  in  fee  ;  a  fon  born^  the  father  dies  indebted  by  bond,  the  (on 

afterwards  dies  without  iflue,  but  by  his  will  devifts  the  eftate  to  the  defendant  in  fee.     L§rd  Hardwidie 

beldy  the  reverfan  being  come  into  pojejjion,  ivas  ajjeti  to  pay  the  father  i  debts,  nQtwithftanding  the  devije  ij 

$heJoa, 

Lord  Chancellor, 

The  queftion  is,  whether  the  reverfion  In  fee,  which  is  noir 
come  into  poflcflion,  (hall  be  affets  to  pay  the  bond  debts  of 
Pelahay  the  father. 

I  am  of  opinion  that  this  reverfion  being  come  into  pofleffion 
is  affets  to  pay  the  debts  of  the  father,  notwithftanding  the  fon 
has  devifed  it  to  the  defendant.  . 

The  defea  in  13      Before  the  ftatute  of  3  ^.  3.  cap.  14.  the  heir  was  not  bound 

ffTdulk^t  con^  ^^  **"^^  defcending  to  him  where   fold    or  aliened  before  ac- 

▼c>ance8,»8  re-  '^»^^n  brought,  and  if  an  obligor  devifed  his  land,  the  devifee  fo 

fiedJed  by  3 /^.  fQllmg  \yas  Hot  liable  to  the  obKgee  ;  this  ftatute  was  to  re- 


In  tfcc  Time  of  Lord  Chancdlor  HaROWIcke.  io^ 

liiedy  thr  dcfeft  in  i^Elix,  cap^  5.  of  fAudulent  conveyances, 
and  to  extend  it  to  fraudulent  devifes. 

Firft,  I  will  confider  whether  this  cafe  is  within  the  inten« 
tion  of  the  ftatuie  of  3  IV.  3. 

Secondly,  whether  there  are  words  to  explain  that  intention. 

The  general  view  of  the  zQ.  is  to  prevent  creditors  from 
being  defrauded  of  their  debts,  and  to  make  all  devifees  equal 
with  the  heir  where  lands  defcend  upon  him. 

The  known  rule  upon  ftatutes  made  to  prevent  frauds  is, 
that  they  ought  to  have  the  moft  liberal  conftruiflion,  as  ia 
TwinP%  cafe  *. 

There  are  many  cafes  where  the  enafting  part   in  a  ftatute  The  entOnif  •  ^ 
extends  further  than  the  preamble  even  in  criminal  matters,  as  ptrt  of  a  (Ututt 
in  an  z8t  made  in  33  Hen,  8.  cap.  23.  for  trying  treafons  and  ^y^  the  pie- 
murders,  where  the  words  being  within  the  King*s  dominions  or  amble  in  many 
tvitbouty  it  has  been  extended  to  trials  in  the  TFeJi-Indies^  and  *"?*?,^;^~** 
perfons  have  been  tried  there  and  executed   by  virtue  of  this  xhe  33>H«i.». 

ad,  <ap,  23.  for  try- 

ing treafons,  f^e^ 
-.,         -  «.r\fi  I  if-.i  within  thcKing** 

It  has  been   objected,  that  where  a  preamble  is  tied  up  to  dominions  or 
a  particular  cafe,  the  court  will  caxry  it  no  further,   unlefs  «'''^''****^ 
there  are  cxprcfs  >vords  in  the  enading  part  which  extend   it  in^theV^' 
fu/ther.  huUeu 

Now  in  this  ftatute  there  are  two  parts  of  the  preamble,  and 
both  arc  not  tied  up  to  one  caf:: ;  for  tne  firft  part  is  general, 
and  the  latter  only  confined  to  a  particular  cai'e« 

The  heir  is  as  much  debtor  upon  the  bond  as  the  obligor,  ^„  j,c»r  muft  V« 
and  ^fo  laid  down  in  Pkwden  440,   who  is  more  large  upon  charged  inftfcr 
this  head  than  any  of  the  fubfequent  reporters  5  an  heir  muft  '^f^^^^^^^\^l 
be  charged  in  the  debet  as  well   as  the  detinet^  and  before  the  before  the  ftauiw 
ftatute  of  jeofails  it  would  have  been  error  if  otherwife,  which  ot  jeofails,  it 
ihews  plainly  the  heir  is  to  be  confidered  as  a  debtor  :  if  judg-  ^"^ffothTrwiJ^ 
ment  go  by  default  againft  an  executor,    it  can  only   be  de  which  fcews  he 
hmis  tejiatoris  j   but  if  judgment  be  by  default  againft  the  heir,  »« '^  bccon*dc»- 
it-may  be  againft  him  perfonally,  which  is  another   proof  of  if  f^t^niJuie 
the  laws  conflderixig  him  as  a  debtur.  by  default ag^l^i* 

an  executor,  tt^ 
can  only  be  <if  ^o/i«  teftatons  j  but  if  againd  the  heir,  it  may  be  ^e  honis  ^o^rttH. 


t  •  Tann^t  cafe,  3  Co.  82.  it  was  refolvcd  in  this  cafe  by  the  whole  couit,  tlat 
^1  ftatutct  made  againft  fraud,  (hould  bel.berally  and  uenefi  .ally  ^X|>ounJfCi  t«  Tupprefs 
$kc  ftmd^  aoi  acMidiog  to  their  opinioau  oiveis  reioluiioas  hiive  been  nude. 

Mr* 


ap((  C  A  S  E 1^  Argued  and  £>eteraiined 

A  Ton  ana  t  Mr.  Murray  council  for  the  defendant  put  this  cafe :  a  fod 
dw^ter  by  one  ^^^  ^  daughter  by  one  venter,  a  fon  by  the  fccond  venter,  the 

venter,  a  ion  by  , .   ° .     .   *  '    .      .      ^       ,        %      r  n  •     r  '  r  % 

the  fecond,  the  father  dies  indebted,  the  fon  by  the  nrft  venter  enters,  is  feifed^ 
father  dies  in-  a^j  dj^s,  thc  daughter  is  intitled  being  2l  pojfejjio  fratris^  and, 
^Itmlnt^,  faid  Mr.  Murray,  flie  is  not  chargeable  virith  the  father's  debts  j 
isfeifed,  and  diet)  but  I  deny  his  pofition,  for  (he  is  plainly  liable  to  the  debt. 

the  daughter  is 

^P3^y^tm,  *      The  aft  is  to  prevent  the  defrauding  thc  creditors  of  any 

and  ii  liable  to     debtOrS* 
-lier  father*!  debt. 

If  lands  had  come  to  an  heir  in  pofleffion,  and  he  bad  devifed 
them  before  the  writ  brought,  it  is  certainly  within  the  ftatute; 
*  why  not  if  it  comes  to  him  in  reveriion  ?  if  in  the  prefent  cafe 
there  had  been  no  devife,  but  the  lands  had  defcended  to  the 
heir  of  the  fon,  and  then  the  eftate-tail  determined,  and  fo 
in  injinitumy  they  would  have  been  chargeable. 

Itis an  inaccurate      Though  the  law  fays  that  a  reverfion  after  an  eftate-tail  is 

cxprefiiOQy  to  lay  o  ..•'-,.  ^  ,4 

a  reverfion  after  not  allets,  yet  It  IS  a  grols  and  inaccurate  expremon,  and  is 
an  eftate  uil  is  only  fub  modo^  for  there  is  a  liablcnefs  which  makes  it  aiTets  in 
Slre^aliaWe-  f^^^^^  ^^  1^  Other  words  a  quality  to  be  liable  to  thc  debt  in 

scfs  which  makes  futUfO. 
it  aflets  inJuturo» 

The  fon*«  reco-  Indeed  the  fon  might  have  fufFered  a  recovery,  and  barred 
^JcTthfcI'e''-^*  the  reverfion  in  fee,  and  there  the  father's  creditors  would  not 
4itors$  a  fine  have  coiDe  in  ;  if  he  had  levied  a  fine  only,  it  would  have 
would  not  have   barred  the  eftate-tail,  but  the  reverfion  in  fee  would  have  been 

done  it,  for  thc    »•    11 
reverfion  in  fee     "aDlC. 
would  ftill  have 

Wen  liable.  This  court  carries  it's  power  further  than  the  law  in  fome 

cafes  ;  for  inftancc,  in  refpeft  to  an  advowfon  in  grofs,  however 
doubtful  it  may  be  at  common  law,  whether  it  is  aiTets,  or  is 
extendable  on  an  elegit^  as  no  yearly  value  can  be  put  upon  it, 
yet  Lord  Chancellor  King  in  Tong  and  Robinfon^  Michaelmas 
term  1730,  decreed  it  to  be  fold  to  pay  debts  by  fpecialty. 

The  eftate  now  Upon  the  whole,  I  think  even  at  law  an  a£lion  might  have 
fclTil!i'"i^liab:e  ^^^  maintained  againft  the  heir  and  this  devifec,  and  fuch  a 
<c  theVpcciahy  pleading  is  warranted  in  Clift^s  Entries.  I  am  of  opinion  too 
^ebts  of  the  fa-  that' this  eftate,  which  is  now  come  into  pofleffion,  is  liable 
IlSuy^t  toi^'plc  ^°^^^  fpecialty  debts  of  the  father,  and  by  circuity  the  fimple- 
cootraacreditorsContraA  Creditors  are  to  ftand  in  the  place  of  fatisfied  bonds. 

a?e  to  (land  in 

the  place  of  fatit fied  bonds. 


Batn 


Ill  the  Time  of  Lord  Chancellor  HaA0Wxcke.  26f 

Bates  \txi\x%  Dandyy  July  16,  1741.  Cafe  ,164. 

ir^  ANDY^s  wife  was  one  of  three  fifters  intitled  to  her  bro-  j  ^^  ^j,^,  ^^^j 
-^^  thcr  John  Dyer's  pcrfonal  eftate,  who  died  inteftate,  and  inteftate,  left 
adniiniftration  was  granted  to  two  perfons  ;  the  three  wives '*^'^**  ^**'*>  *»'» 
and  their  hufcands,  and  one  of  the  adminiftrators,  came  to  an  being" agiecd*to 
agreement  to  divide  the  perfonal  eftate  in  thirds,  a  third  al-  be  divided  into 
lotted  to  each  :  a  memorandum  under  the  account  was  figned  i*»"<J»» two mort- 
by  all ;  two  mortgages,  one  in  fee,  the  other  for  a  term,  each  fhc*otl«Tfor  V' 
for  150/.  were  allotted  to  Dan(fy*s  vtifcy  but  the  legal  intereft  term^each  for 
#as  not  affigncd,  but  by  the  memorandum  was  agreed  to  be  ted^tothrdefciX 
affigned  :  before  any  affignment,  i>^»^  borrowed  200/.  of  the  ant,  one  of  the 
plaintiff  on  note,  and   by  agreement  under  hand  took  notice  fi^"«  >  before 
that  he  had,  the  better  to  fecurc  the  200/,  left  two  mort- J°,\'„^^,"„7^'. 
gages  with  the  plaintiff,  which  he  was  intitled   to,  and  pro-  rowed  zoo/,  of 
mifed  forthwith  to  affign  them  to   the   plaintiff.     Before  any  ^^  plaintiff  on 
thing  done.  Dandy  died  j  the  plaintiff's  bill  is  brought  again  ft  fur?be*fccuriiy* 
the  wife  of  Z)tf»^,  againft  Dandy's  adminiftrator,  and  againft  left  the  two 
the  .mortgagors,  to  be  paid  his  200/.  and  intereft,  or  to  fore-  JIJJJ^^^J"  "^J^^ 
clofc  the  mortgages.  hir'no^e,  %rl. 

mifing  to  afiign 
theiiH  aad  then  diet.    Bill  brought  againft  his  adminifhator,  and  againft   the  mortgagors,  to  be  paid 
principal  and  iqtereft,  or  to  foreclofe.     Lord  Hardtviche  held,  that  the  bujband^ s prcmije  to  procure  an  at^ 
fignmtm  of  the  mortgages,  amounted  in  equity  to  a  difpojition  oftbcm  pro  tan  (0,^0  aito  fatitfy  the  plaintiff^  t 
dch,  wbieb  bang  done,  tbey  belong  to  the  wife  ax  ber  chofes  in  a^ion. 

The  wife  infifted  that  the  mortgages  were  her  chofes  ina^ion^ 
and,  not  having  been  aftigned  by  her  hun)and,  furvived  to  her, 
or*at  leaft  that  ftie  was  intitled  to  them  on  paying  the  plaintiff. 

The  adminiftrator  of  the  hufband  infifted,  that  in  equity 
wliat  Dandy  had  done  amounted  to  an  af&gnment,  and  that  he 
was  intitled  to  redeem  the  plaintiff. 

Lord  Chancellor, 

The  agreement  amongft  the  three  fifters,  and  feparating  the 
mortgages  from  other  parts  of  the  eftate,  was  an  appropria- 
tion of  the  mortgages  to  Dandy  and  his  wife,  and  Dyer's  heir 
and  adminiftrator  were  truftees  for  Dandy  and  his  wife  in  the 
two  mortgages.  Secondly,  That  Dandy  being  intitled,  in 
right  of  his  wife,  to  the  truft  of  thefe  mortgages,  he  had  a 
power  to  affign  them  for  his  own  ufe.  Thirdly,  That  leav- 
ing them  with  the  plaintiff,  and  giving  his  note,  promiling 
^at  he  would  procure  them  to  be  aftigned,  amounted  in  equity 
to  a  difpofition  of  them  for  fo  much  as  to  fatisfy  the  debt  to 
the  plaintiff,  but  not  more ;  for  though  he  might  have  dif* 
pofed  of  the  whole  in  the  manner  he  did,  his  intention  was 
only  to  fecurc  the  plaintiff^s  debt,  which  being  done,  they 
belong  to  the  widow  as  her  chofes  in  a^fion^  and  not  to  the  huf« 
band's  adminiftrator. 


20§ :  /CASES  Argued  and  Determitted 

If  aVondbegivctt  Although  one  of  the  mortgages  was  in  fee,  it  made  nodiSer* 
xo^  feme  Jolt,  encQ :  if  a  bond  be  given  to  a  feme  fole,  who  afterwards 
tetynr6s!^tht  '  niarrics,  the  hufband  and  wife  muft  join  in  the  acSion,  and 
bif<bana  and  wife  both  muft  recover  ;  but  if  a  bond  be  made  to  the  wife  fubfe^ 
SiiJn^other^^  qucnt  to  her  marriage,  the  hulband  alone,  without  the  wifC;^' 
wife,  if  made  to  may  bring  the  adion  and  recover. 

the  wife  after 

Biiurriage^  the  huibaod  alone  may  briag  the  a^on  aod  recover. 

A  hufband  may       That  as  the  hufhand  may  affign  the  wife's  tcrm^  fo  he  fl;iaf 
^S'e'wlf^*    the  truft  of  the  wife's  term,  unlefs  it  be  the  truft  of  a  term  (toot 
term,  ualeTs  it    hioi  for  the  wife's  benefit;    he  may  likewife  difpofe  of  the 
fcii!lf  ifV'**1b    ^^^^**  mortgage  in  fee,  as  well  as  her  mortgage  for  a  term« 
wife*t  benefit;  fo  likewife  he  may  difpofe  of  her  mortgage  in  fee»  as  well  as  her  mortgage  for  a  teriM     ' 

A  hufband  The  hufband  may  affign  the  wife's  chofe  in  adion,  or  a  pof-- 

^c*8^biiity,  Cbility  that  the  wife  is  intitled  to,  as  well  as  her  term,  fo  that 
^-it  be  for  a  va-  it  be  not  voluntary,  but  for  a  valuable  conllderation ;  but  though 
Jnableoon^-^^  jjc  cannot  difpofe  of  her  chofe  in  aftion  without  a  valuable 
Ri^e  her  bond  coniideration,  yet  he  may  releafe  the  wife's  bond  without  xe* 
without  reeeiv-   cciving  any  part  of  the  money. 

ing  any  part  of 

The  cafes  that  have*  been  cited  of  Theobalds  verfus  Dejffi/^ 
'     and  Packer  verfus  fFindbaniy  Free,  in  Chan.  4^2.   confifted  •£ 
many  particular  circumftances,  and  fo  are  not  applicable  to ' 
,  this  cafe. 

Cafe  165.       Hill  verfus  Adams^  on  appeal  from  the  Rolls^  July  16,  I74I. 

The  defendant  T  N  1 7 II,  the  defendant  purchafed  a  real^ftate  of  the  plain- 
SSt^of^thJ"^  JL  tifPs  hufband,  and  the  eftate  being  in  mortgage  for  a  term, 
plaintifTs  huf-  it  was  agreed  that  the  mortgage  (hould  be  paid  off  out  of  the 
band,  and  the  purchafe  money,  and  the  term  affigned  to  a  truftee  for^he  pur- 
■Mr?gage°for°a  chafer  to  attend  the  inheritance,  which  was  done  accordingly; 
term,  he  agreed  the  hufband  died  in  1719,  and  in  1737  the  plaintiff  brought 
S  the  ''r^^fc'  ^^^  ^''^  againil  the  defendant  for  an  account  of  profits,  and  tQ 
"LLl^lnd,  to  be  paid  her  dower. 

«0ign  the  term 

t6  a  truflee  for  the  purchafer  to  attend  the  inheritance,  which  was  accordingly  done ;  the  hnff^frf  ^^ 
in  1719)  and  in  1737  the  plaintiff  brought  her  bill  againft  the  defendant,  for  an  account  of  profits,  .and 
to  be  paid  her  dower :  Sir  Thomas  Abnty,  fitting  for  the  Mafter  of  the  Rolls,  decreed  dewerfor  the  fhumiff^ 
h^Lord  CbanctUar  reverjed  tbt  decree^  ami  difmijj'ed  the  hill  without  cofis. 

It  wa^  admitted  by  the  defendant's  council,  that  the  wife 
may  be  kt  into  dower  againft  a  mortgage  and  may  be  let  in  to 
redeem  for  that  purpofe  againft  a  purchafer  ;  but  if  a  purchafer 
takes  in  a  term  prior  to  the  wife's  right  of  dower,  whether  it  be 
a  fatisfied  term,  or  money  paid  for  it,  it  is  a  bar  to  the  wife's 
having  dower,  and,  if  any  thing,  the  payment  of  monejr 

for 


!n  the  Time  of  Lord  Chancellor  Hardwicke.  209 

for  thcaffignment  of  the  term  makes  it  father  ftronger ;  fo  if  a 
purchafer  takes  in  a  mortgage,  the  feme  cannot  redeem  :  a 
truft  term  attendant  on  the  inheritance  is  the  inheritance  it 
felf :  notice  to  the  purChafer  of  the  marriage  and  right  of  dower 
make  no  difFerence :  a  woman  cannot  be  endowed  of  a  truft 
eftate^  though  the  hulband  may  be  tenant  by  the  curtefy  of  it. 

It  was  infifted  for  the  plaintiiF,  that,  in  the  prefent  cafe,  the 
hufband  did  not  join  with  the  mortgagee  in  ailigning  the  term, 
but  it  was  anfwered  that  the  alignment  of  the  term,  and  the 
purchafe,  was  all. one  tranfadion,  and  done  at  the  fame  time, 
and  that  the  wife  cannot  be  in  a  better  condition  againl^  the 
purchafer  than  the  hufband  would  have  been.  Cafes  cited, 
Radnor  and  Vandebendy^  Shower's  Pari  Caf  69.  B4inis  v.  Sut- 
touy  2  fT.  632.  fFray  v.  Williams^  i  P.  IV.  lyj.  Brown  v. 
Gibbsy  Preced,  in  Eq.  97. 

•  Sir  Thomas  Abnty^  in  the  abfence  of  the  Mafter  of  iht  Rolls^  Since  th-  rafe  of 
decreed  dower  for  the  plaintiff;  but  on  an  appeal  to  my  Lord^'^^*'^"'''^**'^ 
Chancellor^  he  reverfed  the  decree,  and  difmiffed  the  bill  with-  ttntfctd/d 
out  cofts  ;  and  faid,  fince  the  cafe  of  Radnor  v.  Vandebendy^  it  rule,  that  if  a 
was  a  fettled  rule  of  the  court,  that  if  a  purchafer  took  in  a  P^^chafer  hat 
term  precedent  to  the  right  of  dower,  whether  it  was  a  fatisfied  precedent  to* h^ 
term,  or  money  paid  for  it,  it  was  a  bar  to  the  wife's  dower;  right  of  dower, 
but  if  the  mortgage  had  fubfifted  at  the  huftand's  death,  the  one^Vm '^^ 
wife  might  have  redeemed^  and  been  intitled  to  her  dower  ;  or  paidVor  h,°^^^s « 
if  the  hufband  had  paid  off  the  mortgage,  and  taken  an  aflign-  ^^r  to  the  wife^a 
mcnt  of  the  term  to  attend  the  inheritance,  and  died  feifcd,  the  fhe*mort^a"VLd 
wife  would  have  been  endowed  ;  but  if  a  purchafer  come  in  after  fuhfifled  at  the 
the  mortgage  is  paid  off^  and  the  death  of  the  hufband,    and  huiband's  death, 
takes  an  affignment  of  the  term,  that  would  prevent  dower.       Lve^red«iJS;d^ 

and  been  intitled 
to  dwatr  \  or  if  he  had  paid  it  off,  and  taken  an  alignment  of  the  term  ^o  attend  the  inheritance,  and 
4iffd  feified,  the  wife  would  have  been  endowed. 

He  faid  the  term  in  Radnor  v.  Vandthendy  was  not  a  fatisfied 
term,  bpt  he  thought  there  was  no  difFerence,  whether  the  term 
was  fatisfied  or  not,  or  whether  the  purchafer  paid  for  it,  but 
of  the  two  the  latter  was  moft  favourable. 

Radnor  v.  Fandebendy  is  the  rule  to  go  by ;  and  it  has  been 
generally  faid  in  courts  upon  thefe  occafions,  they  would  not 
go  ajot.further  than  that  cafe,  nor  will  I;  but  I  think  the 
prefent  cafe  rather  ftronger  againft  dower. 

It  might  have  been  as  well  at  firfj,  if  cafes  of  dower  and  cur-  All  the  cafes  ia 
tety  had  been  left  to  common  law,  but  commiferation  to  dow-  '^,V^'**V?  ^^* 
refles  hath  arifen  from  indulgenqy  to  tenants  by  the  curtefy,  axc"reK)ed  ^'fd 
but  all  the  cafes  are  fettled  and  reconciled  in  Radnor  and  Vande-  reconciled  m 
hindy^  and  therefore  the  term  here  muft  be  prior  to  the  wife's  ^atdyT^"^* 
right  of  dower. 

Vol.  IL  P  Muhaux 


210  CASES  Argued  and  Determlndl 


Cafe  i66.  Micbaux  verfus  Greve^  July  22|  1741: 

The  protdltnt    rV^  H  E  bill  was  brought  by  a  proteftant,  next  of  kin,  to 
^iilfthW^      A     '^a^^  *«^  account  of  a  rent-charge  fettled  on  the  defend- 

tbeprofitt  io  cafe  ant  upon  marriage,  fuggefting  (he  was  a  papift. 

of4elcents,for 

a.a?c1»r1rantTy      O"  «  demurrer  to  the  relief  prayed  by  the  bill.  Lord  Cbaneit- 
•  pafiiAy  th^-y aie /^T  faid,   in  the  ftatute  of  i\i$  i±W.  ^.  ^.4.    intitled.   An 
void  bv  the  ftjt.  ad  for  the  preventing  the  growth  of  popery,  there  are  two 
^  claufes  in  the  fourth  feet  ion. 

The  firft  part  refpefts  defants. 

The  fecond  refpeSs  purcbafes. 

It  hath  been  fettled  that  the  proteftant  next  of  kin  xtoiAf 
intitled  to  the  profits  in  cafe'  of  defcents,  for  in  the  cafe  of  %■ 
purchafe  or  grant  by  a  papift,  they  are  utterly  void  by  the  fla* 
tuce,  and  therefore  allowed  the  demurrer. 

Mr.  Attorney  General  faid,  in  the  cafe  of  Hill  ▼.  fttHttf  % 
Wms.  9.  Lord  Macdeifield  v^2ls  of  opinion,  that  a  devife  to  an 
infant  papift,  if  he  was  of  fuch  an  age  as  was  capable  to  pro- 
fefs  the  popiQi  religion,  was  a  void  devife,  for  taking  by  devife 
is  a  taking  by  purchafe  :  but  Lord  Chancellor  King  held,  if 
fuch  deviiee  did  conform  at  eighteen,  that  was  fufficient. 


Cafe  167.  Jnanymousj  Julyi/^^  ij^u 

There  »  no  A     Motion  for  a  ne  exeat  regno  upon  a  bill  filed  by  one  who 

ina^nce  of  4  J^  jj^j  brought  an  aSion  at  law  on  a  marriage  contrad,  and 
W^gri^,  recovered  a  vcrdift  the  laft  fittings  for  confiderable  damages, 
%fhen  it  is  not  the  defendant  threatning,  that  before  the  plaintifF  could  have 
*c^<jr«^l^  ^"*'  judgment,  fo  as  to  take  out  execution,  which  was  within 
where  a  wife      four  days,  in  the  next  term,,  he  would  leave  the  kingdom. 

fued  in  tl«c  fpi- 

ritual  court  for  alimnoy,  and  the  hufband  threatened  to  leave  the  kingdom^  and  to  aid  tha^t  eofu^  anA 

#ttc  of  compaffion  to  her  it  was  granted, 

Lord  Chancellor  upon  a  former  motion  ordered  precedents  tb 
be  fearched,  and  it  came  on  this  day  again,  when  feijeant  £r/- 
ileby^  council  for  the  plaintifF,  cited  Ready.  Read,  Cb.  Ca»  II5» 
where  feveral  other  cafes  are  mentioned. 

2.  Tkis 


th  the  Time  of  Lord  Chancellor  HARbwicKB.  {til} 

^his  bill  is  merely  for  a  ne  exeat  regno^  on  which  no  decree 
Can  be  made,  and  if  I  was  to  grant  the  motion,  I  muftdifch^irge 
it  upon  the  defendanL*s  putdng  in  bail,  which  the  plaintiff 
might  have  had  when  he  brought  his  action',  upon  an  application 
to  a  judge  at  his  chambers,  and  an  affidavit  of  fpeciai  damages^ 
though  generally  in  fuch  adions  bail  is  noc  reqaifiwe :  a  ne  ex'- 
eat  regfu  hath  been  granted  only  in  a  Hngle  inftance,  where  a 
wife  fued  in  the  fpiritual  court  for  alimony,  and  the  huiband 
threatened  to  leave  the  kingdom ^  and  it  was  done  out  compaf* 
fion  to  her,  and  to  aid  that  court  j  there  is  no  other  inftance  of 
its  being  granted  where  it  is  not  a  mere  equitable  demand  ^  hia 
lordibip  denied  the  motion. 


Tbi  Drapers  Company  and  others  verfus  Davis ^  July  23,  174I.    Cafe  |68« 

THIS  caufewas  fet  down  to  be  heard  on  the  Mafter's  re- 
port; and  the  point  for  Lord  Chancellor's  confideration 
was,  whether  intereft  fhould  be  allowed  (upon  the  feveral  li^ 
quidated  fums  under  a  former  report,  dated  Jpril  i^y  1713, 
thereby  ftated  to  be  due  for  the  arrears  of  an  annuity  given  un- 
der the  will  of  Sir  WtUiam  Boreman^  to  John  Boreman)  in  fa- 
vour of  nomas  Hardingy  {as  the  admiAiftrator  of  John  Boreman^ 
who  died  as  long  ago  as  December  4,  1696. 

Lo&B  Chancellor, 

There  is  no  certain  rule  of  the  court  for  giving  of  intereft  on  "^^  tt(j^&  to  v 
arrears  of  an  annuity;  the  firft  initance  of  its  being  done   in  n^ity.**th"ehrjw: 
this  court,  was   in   the  cafe  of  Ferrers  verfus  Ferrers^   Caf.  in  certain  rule  of 
Bq.  in  LordTalbofstimey  p.  2.    but  it  hath  been  done  in  many  gi^i'^g  »j>i«'eft  5 
inftances  fince,  and  for  the  moft  part  where  it  was  the  bread  of  [nftrUces  ar^* 
the  wife  or  child.  -  wh^re  it  w^s  tU 

bread  of  #  wijft 
or  child. 

A  diftin£iion  has  been  made  when  it  arifes  upon  a  contract,  The  court  gave 
and  where  it  was  voluntary,  but  that  is  not  a  good  difiinc-  in'cred  on  tht 
tion.  for  if  an  annuity  be  given  by  a  will  for  the  education  and  «nw^an 

.  -   ,         "^      .  °  ,   -^  'ii   1     -^      •       I  annuity,  fr.am 

maintenance  of  the  annuitant,  the  court  will  do  it :  in  the  pre-  tb<  time  a 
fcnt  cafe  it  was  given  to  him  that  was  heir  at  law  to  the  devifor,  Maftcr'*  report: 
till  he  attained  his  age  of  24  years,  he  died  before  that  <ige,  and  Zhich'wlTll' 
the  annuity  was  paid  for  great  part  of  the  time  the  annuitant  years, m  favour 
Jived,    but  at  his  death  there  was    about  feven  bunded   and  ®^  5^ 'JP^^***' 
feventy  pounds  due;   and  on  the  report  for  further  <^'ir^<^tions,  ^p^^itawoolf. 
this  day  his  Lordfhip  gave  intereft  from  the  time  that  the  report 
of  17 13  was  confirmed,    which  was  twenty -eight  years,   and 
this  in  favour  gf  the  reprefentative  only  of  the  annuitant  Tho^ 
Hording.  * 


tin  CASES  Argued  and  Determined.      , 

Intereft  is  often  Lord  HardwUke  faid,  the  court  often  decrees  intcreft  fjrom 
iecr-ed  from  the  ^^^  ^j^^  ^j^^  demand  was  liquidated,   though  the  debt  Aid  not 

tine  the  demand  o   •      •  i         i  »  i  t      •  ^ 

WIS  liquidated.  Carry  iniereit  in  its  own  nature,  but  he  would  not  carry  the  in- 
tho*  the  dcbtd.d  tcreft  any  higher  than  as  above  directed  in  the  prefent  cafe. 

not  carry  intereft  '        ** 

in  its  own  iui~ 

tuic.  And  in  confequence  of  this  opinion,  his  lordfhip  ordered  the 

mailer  to  compute  intereft  upon  the  liquidated  fum  reported  due 
by  the  report  of  the  13th  oi  April  171 3,  for  the  arrears  of  the 
annuity  given  by  the  will  of  Sir  ff^illiam  Boreman  XoyohnB^n^ 
man  at  ttie  rate  of  5/.  ptr  cent,  per  ann.  from  the  21ft  of  Jtify 
17 1 3,  and  X\i2Lxfucb  intereft  be  added  to  the  principal  fum  le- 
ported  due  for  the  arrears  of  the  faid  annuity. 

Cafe  169.  Attorney  General  verfus  Davy^   in  the  vacation  of  Trin.  Term 

I74I. 

Wherea certain  Ty^ING  Edward  tht  Sixth  by  charter  incorporated  twelve 
nuroixrarein-  xSl^  perfons  by  name,  tocled  a  chaplain  for  the  church  of 
maj^r/plrtof  l^irton  in  Lincohjhire^  and  by  another  claufe  three  of  the  twelve 
them  maydoany  wcre  to  chufc  a  chaplain  to  oiEciate  in  the  church  of  Sandford^ 
thTh'^*h'  within  the  parifli  of  Kirton,  with  the  confcnt  and  approbation 
be*^ntk>nedTn   ^^  ^^^  major  part  of  the  inhabitants  of  Sandford. 

Xkt  charter. 

Upon  a  late  vacancy  two  of  the  three  chofe  a  chaplain  wkh 
the  confent  of  the  major  part  of  the  inhabitants  of  Sandford^ 
the  third  diiTented;  and  the  queftion  was,  whether  this  was  a 
good  choice. 

Lord  Chancellor, 

It  cannot  be  difputed,  that  wherever  a  certain  number  are  in- 
corporated, a  major  part  of  them  may  do  any  corporate  z&\  fo 
if  all  are  fummoned,  and  part  appear,  a  major  part  of  thofethat 
appear  may  do  a  corporate  a6^,  though  nothing  be  meotioojcd 

in  the  charier  of  the  ni?jor  part, 

MsnotneccOary      This   is  the  commpn  conftruSion  of  charters,  and  I  tmof 

that  jivenr  cor-    opinion  that  the  threj^  are  a  corporation  for  the  purpofe  thejiie 

hnnd^the^fell  appointed,  and  that  the  major  part  of  them  may  do  any  corpo- 

of  the  corpora-    rate  a£t ;  this  was  a  corporate  a<£):,  and  the  choice  too  viras  coli- 

*>°'*»  firmed,  and  confequently  not  neceflary  that  all  the  three  flioiild 

join ;  but  if  the  adt  to  be  done  by  a  felcift  number  of  the  twelve 

had  been  by  a  different  charter,  it  would  have  been  otberwife; 

it  is  not  neceffary  that  every  corporate  adl  (hould  be  under  the 

feal  of  the  corporation,  nor  did   this  need   the  corporatioa 

.  ftal. 

tajlit 


in  the  Time  of  LorchChanccIIor  Hardwicke;  aij 

Tajbr  \tx(\xs  Alleriy  OSfober  2()y  1741.  Cafe  170. 

A  Motion  was  made  for  an  injun£tion  to  reftrain  the  de- Awire,whowas 
fendant  from  getting  in  the  aflcts  of  her  tcftator,  and*"  ""^^^'j** 

f  •         -.      1.  *  J  *  rcftrained  from 

for  a  receiver  to  be  appointed.  getting  in  tbe 

a/Tets  of  a  tefta« 

The  tcftator  made  the  defendant,  who  was   a  feme  covert/il^'i;,*'";*';'^/*** 
bis  executrix,  the  hufband  being  then  in  England  -^  but,  at  iht  Weft  Indiesi  znA 
death  of  the  teftator,  the  defendant's  hulband  was  in  the  IFift  "°^  amenable  to 

J  J-  the  procels  of^ 

IMaliSm  this  court. 

An  affidavit  was  read  on  the  part  of  the  plaintifF,  in  which 
the  deponent  fwears,  that  he  has  heard  and  believes  the  huf- 
band  of  the  executrix  is  in  very  indifferent  circumitances,  and 
not  a  refponfible  perfon. 

The  defendant,  in  her  affidavit,  admits  her  hufband  may 
owe  debts  to  tradefmen,  but,  in  other  refpeds,  is  not  in  bad 
circumftances. 


LoED  Chancellor, 

There  are  feveral  inftances  where  this  court  have  interpofed 
to  prevent  an  executor  from  getting  affets  of  a  teftator  into  his 
hands  upon  particular  circumftances  ;  and  this  is  one  of  thefe 
cafes  }  for  the  hufljand  being  in  the  Weft  Indies^  and  not  ame- 
nabif  to  the  proctfs  of  this  court,  the  plaintiff  can  have  no 
remedy,  if  the  executrix  ftiould  wafte  the  affets,  or  refufe  to 
pay,  becaufe  ^e  hufband  muft  be  joined  in  the  adion. 

The  affidavit  befides,  on  the  part  of  the  plaintiff,  is  very  a  receiver  ap- 
fufficient  to  induce  this  court  to  appoint  a  receiver,  who  may  pointed  to  collea 
colJcia  \t\  the  afffets  of  the  teftator,  and  who  liicewife  may  he  JJJ.j^'^"^^.^^'^  |® 
empowered  to  bring  actions  in   the   name  of  the  executrix  for  the  name  of  an 
recovery  of  debts  due  to  teftator's  eftate  ;  but  then  the  receiver  "ccu^rx,  muft 
muft  give  lufficient  fecurity  to  indemnify,  the  executrix   and  ind^-mnify  the 
her  hu (band  on  account  of  fuch  adions  brought;  and  gave «xecutr»x  on 
direaioas  accordingly.  .Tr^""' 


p  3  S.V 


itx4  CASES  Argued  and  Determined 

Cafe  171.     Sir  William  Stanhope  verfus  Roberts^  ixecutor  of  Spinis,  OBoh^ 

29,  1741. 

^Nrnfel  have  t      /i    BUI  was  brought  to  fct  aflde  an  annuity  granted  by  tlie 
Hght to  drafii  as  >\    plaintiff  to  5p/«if J,  upon  a  fugereftitn  of  its    being   ob- ' 

precedenti,   but     r^*       j  l      r         1  •  c-»  j  jt  i.  1 

not  to  dctaia     tamed  by  fraud,  extortion,  CFc.  and  to  di (cover  the  real  con- 
them,  where      fideratlon  given  by  S^finks  for  the  annuity,  and  that  the  draft 
have'a^'bcnefit^  ^^  ^^^  annuity,  fuggefted  to  be  in  the  hands  of  the  dcfeadaat^ 
from  the  inrpec-  oijght  bc  produced  at  the  bearing, 
tioo  of  them. 

The  defendant  is  the  executor  of  Spinks^  and  a  gentlemu 
at  the  bar,  and  was  the  counfel  who  drew  the  draft  of  the 
annuity,  and  who  admits,  by  his  anfwer,  he  had  it  in  his  cuf-^ 
tody,  and  fubmits  to  produce  it  as  the  court  (hall  dire£t|  and 
does  not  infill  on  any  privilege  as  a  counfel. 

The  motion  was  to  produce  the  draft  upon  oath  before  a 
Mafter,  or  to  leave  it  with  the  defendant's  cleric  in  court  for 
the  infpe£tion  of  the  piainti£F. 

Lord  Chancellor, 

Two  objedions  have  been  made  to  this  |notion« 

F^Kfli  To  the  nature  of  the  cafe. 

Secondly^  With  refpcft  to  the  merits  of  the  cafe. 

As  to  the  nature  of  the  cafe,  it  was  faid,  that  a  counfel  is 
privileged  fo  as  not  to  be  obliged  to  produce  a  draft,  becaufe 
it  is  his  own  property,  and  he  has  a  right  to  keep  it ;  but  in 
this  cafe  Mr,  Roberts  is  a  party  concerned  in  intereft,  which 
drffers  it  from  the  common  cafe  of  a  counfel ;  he  is  executor 
of  the  annuitant,  and  ilands  in  his  place,  and,  by  his  anfwer, 
has  fubmitted  to  produce  the  draft  as  the  coart  (hall  dired^ 
and  every  body  knows  fuch  a  fubmiilion  will  oblige  htm  to 
do  it  evea  before  the  hearing,  if  the  court  fhall  think  it  ne«* 
Ccflary. 

Counfellors  have  a  right  to  drafts,  to  make  ufe  of  them  z% 
precedents  only,  but  not  to  detain  them,  when  either  party 
concerned  may  have  any  benefit  ariling  from  an  infpediou  of 
them, 

%  bill  for  th  dif.  There  was  a  (tronger  cafe  in  Lord  Chancellor  Ktng  s  time, 
whTc'htte*dcfe^n-  "P^'^  ^  ^'^^  brought,  among  feveral  other  things,  for  a  dift 
A/if  bad  /tited'  covcr^  of  thc  cafe,  which  the  defendant  had  ftatcd  %o  his  oWA 

to  his  own  eoua»  ^Q\Ukfy\ 

JiJ/arMa  qpini* 


in  the  Time  of  Lord  Chancellor  Hardw ICKS«  %jg^ 

counfel  for  an  opinion,  and  alfo  for  a  difcovery  of  the  feveral 
fads  contained  in  the  cafe. 

The  defendant  demurred  to  fuch  difcovery. 

Which  demurrer  Lord  Chancellor  King  over-ruled ;  and, 
upon  an  appeal  to  the  Houfe  of  Lords,  the  order  of  the  Chan* 
cellor  for  over-ruling  the  demurrer  was  affirmed.  v 

As  to  the  merits  of  the  cafe,  I  do  not  find  any  particular 
circumftance  to  fhew  it  would  be  any  ways  prejudicial  to  Mr, 
JUiirts  to  produce  the  drafts 

His*Lordfhip  ordered  the  draft  to  be  left  with  the  defend- 
ant's clerk  in  courts  but  not  upon  oath,  to  be  infpeded  by  the 
plaintiflT. 

Farnham  verfus  Phillips^  OSfober  24,  1741.  Cafe  ija, 

j4  B.%  freeman  of  London^  having  a  wife  and  fix  children,  wherv,   after 
-"•   by  his  will  gives  his  wife  her  widow's  chamber,  and  the  ««^kjng  a  w.ij, 
third  of  his  eftate,  which  Ihe  was  intitled  to  by  the  cuftom  of  J  child  with" a' 
Istndm^  and  to  his  fix  children  one  other  third,  which  they  portion,  as  great 
were  intitled  to  by  virtue  of  the  cuftom  of  London  ;    and  as  J"^*!^^^*^  ^^^ 
to  the  third,  he  had  a  power  to  difpofe  of,  he  directed  a  debt  provfion  has 
of  one  hundred  pounds  to  be  paid  out  of  it,  and  the  refidue  to  ai^«>8been  heia 
|)C  equally  divided  among  his  wife  and  children.  bot'tTen'thc 

devife  has  been 

After  making  his  will,  he  married  one  of  his  daughters  to  pr  a  refidue,  no 
the  plaintiff,  and  gave  her  one  thoufand  pounds,  which,  in  }ubfe'J^en't*'^J/ 
the  marriage-articles,    was   called  her  portion  or  provifion  ;  tion  has  bten 
and  A.  B.  being  now  dead,  this  bill  was  brought  by  the  huf-  ^^^  *<>.  *>«  *» 
band  and  wife  for  their  feventh  part  of  their  teftamentary  third,  *  "*»P^'®''« 
For  the  defendants,  the  other  children,  it  was  infided,  that 
^hc  portion  was  a  fatisfadion  for  the  whole,  and  that  as  they 
did  not  offer  to  bring  the  thoufand  pounds  into  hotchpot,  to 
make  all  the  children  equal,   they  ought  not   to  claim  this 
Aoufand  pounds  (which  was  more  than  their  (hare  of  the  tef- 
tamentary third,  the  whole  eftate  being  but  ten  thoufand  five 
hundred  pounds)  and  the  fliare  of  the  teftamentary  part  too, 
by  which  they  would  have  two  hundred  and  ninety  pounds 
snore  than  the  other  children  ;  that  the  will  intended  an  equa- 
lity among  all  the  children,  and  as  they  refufe  to  bring  in  this 
thoufand  pounds,  they  claim  under  the  will,  as  far  as  it  makes 
for  them,  and  againft  the  will,  when  it  makes  agatnft  chem^ 
which  equity  will  not  permit. 

Parol  evidence  was  offered  to  prove  that  the  father,  after 
giving  the  thoufand  pounds  portion,  had  often  declared  that  all 
bis  children  Ihould  have  an  equsA  IhsLXC  of  this  eftate. 

P4  LoKI> 


ti6  CASES  Argued  and  Determined 


Lord  Chancellor, 

That  evidence  cannot  be  read,  being  to  explain  a  will  hy 
matter  extrinfic  to  it,  which  would  introduce  great  unceftainty. 
in  the  conftrudions  of  wills  ;  and  therefore  fucb  evidence  ha& 
often  been  refufed  to  be  read. 

As  to  the  cafe  itfelf,  I  cannot  make  the  childrcns  portions 
equal  by  any  rule  of  equity. 

Where  a  father,  after  making  his  will,  advances  his  child 
with  a  portion,  as  great  or  greater  than  the  legacy  given  by 
the  will,  fucb  provifion  has  always  been  held  an  ademption. 

But  there  is  no  cafe  where  the  devife  has  been  of  a  refidutf 
(that  is  uncertain,  and  at  the  time  of  the  teftator's  death 
may  be  more  or  lefs)  in  which  a  fubfequent  portion  given 
has  been  held  to  be  an  ademption  ;  here  this  is  not  a  devife 
of  one  third,  but  of  a  refidue  after  payment  of  a  debt  charged 
on  that  third. 

And  here  is  likewife  fomething,  to  which  this  portion  may 
be  properly  applied  as  a  fatisfadlion,  viz.  the  orphanage  part. 

And  he  calls  this  a  portion  or  provifion  in  the  marriage* 
articles,  which  feems  as  if  he  then  confidered  this  as  an  ad-' 
vancement  in  his  life-time,  in  bar  of  the  cuftom. 

There  is  no  declaration  in  the  will  that  he  intended  all 
equal,  but  what  he  has  faid  of  equality  is  of  the  reddue,  which 
is  a  part  of  the  eftate  remaining,  after  what  is  given  away  in 
the  teftator*s  life-time. 

Lord  Hardwlcki  directed  an  account  to  be  taken  of  the  per- 
fonal  eftate  of  the  teftator  Alichail  Phillips^  and  alfo  of  what 
is  due  to  Mary  Phillips^  the  teftator's  widow,  for  her  para« 
phernalia  and  widow-chamber,  which  are  to  be  paid  and  ie« 
tained  by  her,  after  the  teftator's  debts  are  paid  ;  and  his  clear 
perfonal  eftate  is  to  be  divided  into  three  equal  parts,  and  one 
third  part  thereof  to  be  paid  to  the  teftator's  widow,  and  one 
other  third  part  to  be  divided  between  and  paid  to  Michatl^  Tho^ 
nias^  Amyy  Mary ^znd  Sarah  PhillipSy  the  teftator's  five  children, 
the  plain tiiF,  Jnn  Farnham^  admitting  herfclf  fully  advanced 
of  her  orphanage  (hare  in  her  father's  life- time  J  and  as  t9  thi 
remaining  thirds  after  the  dedudtions  out  of  it,  according  to  the 
directions  of  the  teftator's  will,  his  Lordfliip  ordered  the  refi- 
due thereof  to  be  divided  into  feven  parts,  and  one  ibventh 
thei-eof  to  be  paid  to  the  plaintilF /Wrni&tfm  and  his  wife,  and 
rJie  other  fix  parts  to  be  equally  divided  between  the  defendant 
.th^  teftator's  widov^,  and  the  feve  ovXvtt  4d^vvAiLWV&  her  chil- 


in  the  Time  of  Lord  Chancellor  Hardwicke*  ai/ 

Marjhall  verfus  Blew^  November  7,  174ft  Cafe  173, 

.-  Devife  from  a  hulband  to  the  wife  of  the  ufe  of  all  houf-  The  wife  is  not 
A  hold  goods,  furniture,  plate,  jewels,  linen,  ^c.  for  life  J^Tafh^^.?'*  by' 
or  widowhood,  afterwards  to  children  and  grandchildren.  adefifeof  the 

ufe  of  all  houf- 
hold  goods,  furniture,  plate,  jeweli,  linen,  (Sc*  fOr  lifv^ 


A 


Lord  Chancellor, 

This  does  not  bar  the  wife  of  her  paraphernalia. 

She  may  likewife  by  this  devife  ufe  the  goods  in  her  own  or  ?^ch  aderife 
any  other  perfon's  houfe,  alone,  or  promifcuoufly  with  other  iVthego^s'any 
eoods*  or  may  let  them  out  to  hire.  where,  or  even 

•  letthemotttto 

•  I  hire» 

Strachj  verfus  Francis^  November  12,  1741.  Cafe  174. 

'   A     Motion  was  made  on  behalf  of  the  plaintiff,  who  was  pa-  Areaormaycne 
j\    tron  of  the  living,  againft  the  reftor,  for  an  injundion  to  ,^^'^"  ""^j/^f 

It  "^     A    •  jT       ^-     1        •        I-        L         I-  J  the  repairs  of  th» 

fiay  wafte  in  cutting  down  timber  in  the  church- yard.  parfonage-beuf*. 

or  chancel,  but 
not  for  any  com* 

Lord  Chancellor,  5«°  P"7?fj- 

'  Barnard^  Chanc* 

A  reftor  may  cut  down  timber  for  the  repairs  of  the  parfon- 
'age-houfe  or  the  chancel,  but  not  for  any  common  purpofe  i 
and  this  he  may  be  juftified  in  doing  under  the  ftatute  of  35 
Ed,  I.  Jiat.  2.  in  titled  Ne  reSlor  projiernat  ar  bores  in  Ccemeterio. 

If  it  is  the  cuftom  of  the  country  he  may  cut  down  under- 
wood for  any  purpofe,  but  if  he  grubs  it  up  it  is  wafte. 

He  may  cut  down  timber  likewife  for  repairing  any  old  He  is  Intitled  to 
pews  that  helong  to  the  reftory  ;  and  he  is  alfo  intitled  to  |>o*««»*<>"^P»»- 
hotes  for  repairing  barns,  and  outhoufes,  belonging  to  the  ^^^^h^^Jf/j^*? 
parfonage.  longing  to  th« 

parfonage* 

An  injun£tion  was  granted  till  the  hearing  of  the  caufe  to 
iJay  the  re<5tor  from  cutting  down  timber,  except  in  the  par- 
ticular inflances  before  mentioned. 


Long 


Xi%  CASES  Argued  and  Determined 

Cafe  175.  Long  vcrfus  Burton^  November  12,  1741. 

If  tfter  a  orofs-  rTl  H  E  anfwcr  to  an  original  bill  was  reported  infufficient^ 
Jiffinworf  hS  A  ^^^  defendant  filed  a  crofs-bill,  and  the  plainiiflF obtain- 
bill  wm  amfnd  ^d  an  order  that  the  original  bill  fhould  be  anfwcred  before  he 
It  ia  mate-  anfwered  the  crofs-bill;  the  plaintifFtoo,  on  the  anfwer*s  be- 
thinki'fit  to"^  ^"S  reported  infufEcient,  obtained  an  order  to  amend  his  bill, 
compel  an  anfwer  and  the  amendments  to  be  anfwered  when  the  exceptions  were^ 

to  the  amend-     and  amended  his  bill  in  feveral  material  matters. 

fnentf  at  the 

iuoc  tune  witk  the  original  bil]>  he  waves  bis  priority  of  anfwer  to  the  original. 

Mr.  Chute  moved  to  difcharge  the  order  obtained,  and  relied 
on  the  cafe  in  2  P*  fVilUams.  435.  Steward  and  Rae* 

Lord  Chancellor, 

Where  a  bill  it  By  the  courfe  of  the  court  the  plaintiff  in  the  crofs  caufe 
jllufri  jlj're"  cannot  have  an  anfwcr  till  he  hashimfelf  anfwered  the  original 
liefy  the  pendency  bill :  But  this  is  a  privilege  the  plaintiff  in  the  original  bill 
•f  fuit,  atto  has  in  right  of  his  original  bill  ;  for  if  after  the  crofs-bill  is 
MMrom'the  *'^^  ^^  ^^''  amend  the  original  bill  in  material  parts,  I  do 
.time  of  the  not  think  he  is  in  titled  to  have  an  anfwer  to  the  amendments  g 
Maeaoment*       for  as  the  bill  may  be'  amended  both  in  difcovery  and  relief,  the 

pendency  of  fuit,  as  to  thofe  parts  which  are  amended,  is  only 

from  the  time  of  the  amendment. 

«  The  prefent  cafe  goes  further  than  the  cafe  in  Mr.  P//r# 

Williami^s  Reports^  becaufe  here  the  anfwer  to  the  original  bill 
is  infufficient. 

The  plaintiff  in  the  original  bill  infifts,  the  amended  bill  is 
fo  tacked  to  the  original,  that  the  defendant  is  obliged  to  fln* 
fwer  both  ;  but  I  am  of  opinion  he  is  not  intitled  to  fuch  aH 
anfwer,  and  it  might  tend  to  great  delay  if  he  was. 

The  grounds  of  the  order  for  anfwering  the  amended  bill  are^ 
that  by  this  means  the  plaintiff  faves  expence,  and  has  an  an* 
fwer  the  fooner ;  for  if  it  was  not  an  infufficient  anfwer,  he 
muff  have  new  procefs  to  compel  an  anfwer  to  the  amend* 
ments,  but  in  the  prefent  cafe  he  may  take  up  the  old  procefi* 

But  this  IS  no  reafon  for  gaining  priority  of  fuit;  for  if  ht 
thinks  fit  to  compel  an  anfwer  to  the  amendments  at  the  fame 
time  with  the  original  bill,  he  waves  his  priority  of  anfwer  to 
the  original  bill ;  and  there  is  no  inconvenience  in  this,  be* 
caufe  the  court  can  give  time  generally  to  anfwer  the  crofs- 
bilh 

Mr. 
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Mr.  Clarke  counfel  for  the  plaintiff  in  the  original  bill,  fald, 
if  we  pray  time,  we  (hall  have  an  injun£lion  againft  us. 

Lord  Chancellor  made  anfwer,  I  cannot  help  that,  you  have 
loft  your  priority.     His  Lordihip  difcharged  the  order. 

Philpot  ycr{as  Hoan  and  Robinfoity  November  26,  1741.        Cafe  ij6m 

ALeafe  was  made  by  the  plaintiff  for  eleven  years  at  a  rzckAieffie  for  ii 
rent  of  140 /•  in  1738,  leffee  covenanted  for  himfelf,  his  y««"»^i4o^ 
executors  and  adminiftrators,  that  he,  his  executors  and  admi-  ^^^*foi 
niftrators,  but  does  not  mention  ajfignsj  wiH  not  without  the  liimfeif,  his 
exprefs  confent  of  the  leffor  aiEgn  over  the  leafe,  and  after-  ^^^^^^^ 
wards  becomes  a  bankrupt ;  the  defendant  was  chofen  aifignee  ^^001  «^%]!^ 
under  the  commifiioh,  and  enters  on  this  farm,  being  particu-  ti^it  he  wmoa 
larly  afligned  to  her  as  part  of  the  bankrupt's  eftate,  fells  oS\^^^^^ 
the  crop  and  the  ftock,  and  ^pays  the  iM/VrAj^/w^zj  rent  1739,  affiga  over  the 
and   the  day  before  the  next  rent-day,  viz,  on  the  24th  of  ^«*^«»  •»'«>n«»^ 
March  1740,  having  received  but  a  little  profit  from  the  term  d^fc^d"nVH«^ 
for  this  half  year,  affigns  over  the  leafe  to  the  defendant  Robin^  theaffigneeuodcf 

yjif,  fubjed  to  the  rents  and  covenants  in  the  leafe.  *^*  commifton^ 

•^  ^  enten  oa  ti^ 

hxm^  fcllfl  off  the  crop  and  ftock,  pays  the  Micbaelnuu  rent  17399  and  the  day  before  the  oeit  leat-day 
affigna  over  the  leafe  to  Robin/on*  The  biJl  is  brought  to  oblige  Mrs.  Hoare  to  keep  the  leafe  during  tha 
term.  It  appearing  in  proot  that  Robinfnt  never  ploughed  or  fowed  the  land,  never  refided  on  the  farm* 
kot  occupied  it  rather  as  an  agent.  L$rd  Hardivickebeld  it  to  he  a  fraudulent  tranjaBion  kettoeem  MhtBure 
mad  EMmfm,  mid  deerud  ber  f  anfwer  the  rem  to  the  time,  and  the  aj^ment  to  befet  afida* 

The  bill  is  brought  to  prevent  the  affignee  of  bankrupt  from 
ftiBgning  the  leafe,  and  to  oblige  her  to  keep  it  during  the 
term. 

Lord  Chancellor, 

I  tm  clearly  of  opinion  the  defendant  ihall  anfwer  for  the 
lialf-year's  rent  due  at  Lady-day  1740,  the  day  after  the  affign- 
jnent,  on  account  of  the  profits,  upon  the  authority  of  the 
cafe  in  i  Vem.  165.  Treacle  v.  Coke*. 

As  to  the  accruing  rents  it  is  a  point  of  more  difficulty,  for 
the  covenant  in  this  leafe  not  to  ajftgn^  does  not  run  with  the 
land  to  the  affignee,  becaufe  ajftgnees  are  not  bound  by  name  la- 
the covenant* 


♦  In  that  cafiB  an  affignee  of  a  leafe  rendriog  rent,  having  enjoyed  the  land  fix  years, 
ftftgned  over  ;  the  bill  was  to  call  him  to  an  account  for  the  rent  for  fuch  tinoe  |  and 
Lord  Keeper  held  he  was  liable  in  equity  for  the  rent  during  the  time  he  enjoyed  thei 
landl 

/v.  B,  Tbt  comfel  allcdged  there  were  ao  precedents  j  and  Lord  Keeper  iVbftA  faid» 
If  there  had  not  been  one^i  h%  ihooU  Opt  luT(  doubted  CO  haTCmadc  a  precedeac  in  thi« 
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/  The  covenants  which  run  with  the  land  will  bind  the  af* 

fignee,  but  I  do  not  fay  this  is  fucb  a  covenant. 

The  defendant  Robinfin^s  not  producing  the  af&gnment  (hews 
fraud,  and  makes  it  very  fufpicious  there  is  no  aifignment ;  yet 
if  the  plaintiff*  had  accepted  any  rent  from  Robinfon^  it  would 
have  bound  him  to  accept  him  as  tenant. 

The  cafe  of  landlords  is  of  very  great  confcquence,  and  if 
fuch  a  contrivance  is  allowed  to  prevail,  efpecially  near  this 
town,  landlords  are  in  a  very  bad  condition  in  regard  to  cove- 
nants in  leafes. 

It  appears  in  proof,  that  the  defendant  Mrs.  Hoan  knew 
Robin/on  to  he  infolvent;  he  is  mifreprefented  in  the  align- 
ment, for  he  is  called  of  IVarhurton  in  LincolnJJnn  grazier,  at 
the  fame  time  he  lived  at  Weftminfler.  He  never  ploughed  or 
fowed  the  land,  never  reiidedon  tp.c  larm,  but  occupied  it  ra^ 
ther  as  an  agent ;  nor  do  I  believe  he  ever  had  the  argument 
in  his  hands  :  taking  thefe  circjmflances  together,  it  looks  like 
a  collufive  aiBgnment.  Therefore  I  ihall  decree  Mrs.  Hutn 
the  defendant  to  anfwer  the  rent  to  this  time,  as  it  is  a  fraudu- 
lent tranfa£lion,  and  likewife  the  affignment  itfelf  to  be  fet 
afide. 

His  Lordfhip  directed  at  firft  an  adion  to  be  brought  in  a 
quantum  dammficaius^  againft  the  defendant  Mrs.  Hoart  for  re- 
moving the  ftover  from  off*  the  farm  :  an  adion  of  covenant  he 
faid  would  not  lie,  as  there  is  no  privity  between  the  defendant 
and  the  leiTor  :  but  in  order  to  prevent  any  further  litigation^ 
his  Lordfhip  propofed  that  in  confideration  of  paying  the  plain- 
tiff* all  the  rent  which  is  due,  the  leafe  for  the  refldue  of  the 
term  fliould  be  void,  and  the  plaintiff  take  the  farm  into  his 
own  hands,  which  the  parties  agreed  to  accordingly. 

Cafe  177.  Buffar  verfus  Bradford^  November  27,  1741. 

A  teftator  hiving  rTT^  H I S  Cafe  arofe  upon  the  words  and  conftrudion  of  the 
<iividcd  hi«  ptr.       I      following  will :  • 

frntl  eftate  into     .  '•'  ° 

oght  (hares,  gave 

four  parts  to  h»s       **  As  (o  mv  houihold  goods,  plate,  fcff.  I  give  one  moiety  to  ' 
""^MlitXrt "  '"y  ^*"^'  ^^'■^  Bradford,  the  value  of  the  other  half  to  be. 
cfbcrhodys^^^  *'  placed  to  the  account  of  my  perfonal  eftate,  yet  fo  never- 
pUtntitf  was  born  ^   thelefs  that  (he  (hall  have  the  ufe  of  the  whole  fo  long  as 
tl^^l^^lu^  "  ^^  continues  a  widow  j  all   the  reft  and   remainder  of  my 
i?^/rfrdi«!n  the*'  eftate  to  be  valued  J  and,  to  prevent  difputes,  the  whole* 

teilaior's  litc- 

time  ;  xhh  h  not  a  lapjed  legacy,  for Jhe  did  not  take  an  tflatetail,  but  as  a  jointenant  with  tbepIaiMtif,an4 

asjhc  ii  dead,  hctaka  tk*  wkoUhyfurvivorfiip,  ^-      ^         ,. 

amount 


10  the  Time  of  Lord  Chancellor  HARDwtcKfi.  .2%i 

^*  amount  of  the  value  of  the  faid  eftates,  whether  real 
•*  or  perfonal,  to  be  divided  into  eight  parts,  whereof 
•*  I  give  the  ufe  of  the  whole  to  my  fitter  Mary  Bradford^ 
**  for  her  fupport  and  maintenance  during  the  time  (he  (hall 
**  remain  a  widow,  /am  watte,  fo  as  the  fame  be  divided  on 
••  her  marriage;  two  8ths  to  herfelf,  two  other  parts  there- 
•*  of  to  her  daughter  my  niece  Jnn^  and  the  rgmaining  four 
•*  parts  to  my  nitce  Buffar^  and  thi  children  born  of  her  body  ; 
^<  but  in  cafe  my  fitter  remain  a  widow,  and  her  daughter  Jnn 
^^  marry  with  her  approbation,  that  then  her  faid  daughter 
^<  fliall  have  one  8th  part  of  her  fortune,  but  no  more,  during 
^*  her  mother's  life,  until  her  faid  mother  ihould  marry ;  and 
^<  for  the  other  8th  part,  which  will  make  up  a  quarter  (hare, 
^<  I  leave  the  valuation  and  ettknation  of  the  faid  eftates  to  be 
•«  made  by  my  fitter,  and  nephew  John  Buffar^  to  be  divided 
^^  by  them ;  but  in  fuch  manner,  that  if  any  part  ihall  be 
^<  thought  too  highly  valued,  that  then  fuch  part  {hall,  when 
**  the  time  of  poiTeffion  comes,  go  to  Mrs.  Ruffar  and  her 
•*  children,  becaufe  they  will  have  then  four  of  the  eight  parts. 
-  ^<  Thus  I  have,  as  equally  as  I  thought  reafonable,  divided 
^<  my  eftate  for  my  fitter  during  her  life,  in  cafe  (he  tti^l  remain 
^<  a  widow,  without  being  accountable  to  any  fo^  the  income 
^^  or  profits  thereof,  that  (he  at  her  death  may  be  able  to  give 
«  good  legacies  to  fuch  of  her  children  as  (hall  pleafe  her  bett ; 
'•*  1  leave  alfo  to  John  Buffar  and  his  wife,  my  nephew  and 
*^  niece,  and  to  their  children,  for  mourning  40/.  and  I 
**  appoint  my  fitter  Mary  Bradford  and  John  Buffar  exccu- 
«<  tors/' 

The  bill  was  brought  to  have  the  perfonal  eftate  of  the 
teftator  fecured,  and  the  deeds  and  writings* 

Loud  Chancellor, 

The  quettion  is,  what  eftate  the  teftator's  ni^ce  Buffar  and 
her  children  take. 

She  had  no  child  at  the  time  the  will  was  made,  but  riie 
plaintiff  was  born  afterwards  in  the  life-time  of  the  teftator  i 
the  mother  of  the  plaintiff*  dies  in  the  tettator's  life-time.  •    .  -  » 

It  was  infifted  on  the  part  of  the  defendant  Mary  Bradford 
who  had  the  eftate  for  life,  and  who  is  likewife  heir  at  law, 
that  it  is  a  lapfed  devife,  for  that  the  plaintiff's  mother  took 
an  eftate- tail,  and  that  her  children^  are  words  of  limitation, 
and  not  of  purchafe,  where  the  devifee  has  none  at  the  time 
of  the  devife  made  ;  and  therefore,  as  the  plaintiff's  mother 
died  before  the  teftator,  no  eftate  vefted  in  her,  and  confc* 
quently  it  is  a  lapfed  legacy ;  and  for  an  authority  hercounfel 
,  wBcd  onJVild'i  cafe,  6  Co.  17. 


til  CASES  Argued  and  Detemlhe^ 

GhiUreA  ire  Qii  the  other  hand  it  muft  be  allowed,  that  children  in  their 

^^jyj/^  of  natural  import  are  words  of  purchafe,  and  not  of  limitation, 
limiutton, except  unlefs  it  IS  to  Comply  with  the  intention  of  a  teftator,  where 
^"h**^°fSf'^'  the  words  cannot  take  effedk  in  any  other  way:  but  fuppofc  a 
in^ntlon»  and  it  devife  MTas  to  A.  and  after  his  death  to  his  children,  here  it  is 
can  take  eflFea    a  word  of  purchafc. 

ao  other  way* 

It  has  been  admitted  very  candidly  by  the  counfel,  that  u 
to  the  perfonal  eftate,  the  children,  though  bom  after  th^ 
making  of  the  wiU,  muft  take  Squally  with  the  mother  as  joint- 
tenants  $  for  where  a  man  gives  perfonal  eftate  to  A.  and 
her  children,  to  conftrue  the  word  dnUrm  to  be  a  word  of 
limitation,  and  not  of  purchafe,  would  be  a  ftrained  and  remote 
conftrudion,  and  would  defeat  the  children  intirely,  and  the 
firft  taker  would  have  all.  Vid$  Cook  v.  Cooky  2  Fern.  545, 
and  Forth  and  Chapman,  adjudged  on  the  fame  words  in  Lo^ 
MaccUsfiikCs  time,  2  Wms.  663. 

It  is  the  time  of  pofleiEon  in  the  prefent  cafe,  which  takes  It 
out  of  the  reafoning  in  fyiliTs  cafe  ;  for  here  Mrs.  Buffar  and 
her  children  are  to  have  four  eights,  and  arc  to  take  at  the 
fame  time  as  joint-tcnants« 

The  will  in  this  cafe  confines  It  to  fuch  children  as  fhould 
be  born  in  the  life- time  of  the  teftator,  and  therefore  is  not 
liable  to  the  obje£bion  made  by  the  defendant's  counfel,  that 
the  remainder  muft  divide  and  fplit  as  in  common  marriage 
fettlements,  where  there  is  an  eftate-tail  to  daughters,  and  one 
Is  born  in  the  life-time  of  the  father,  and  another  after  his 
death.  Vid$  the  cafe  oi  Stephens  v.  Stephens^  Caf.  in  Ej.  in  Lord 
Talt.  tinuy  228. 

The  plaintifF  being  born  in  the  life-time  of  the  teftator, 
would  have  taken  with  his  mother  as  joint- tenants,  if  (he. 
had  lived  ^  as  file  is  dead,  he  (hall  uke  the  whole  by  way  of 
remainder. 

wi^thcfttfe  As  to  the  other  point,  whether  a  legacy  given  to  one  of  ^e 
*r?*^"*'^  executors  for  mourning  for  himfclf,  his  wife  and  children^ 
l3?tooM7fOT  (I^omXA  exclude  him  fropi  the  refidue,  I  (hould  think  it  very 
jnourning  for     hard  to  do  it,  even  fuppofing  him  fole  executor  ;  but  as  there 

mi2uh^id^'*'ife  ***  ^^^  '"  ^^^^  ^^^'  *"^  ^  legacy  to  one,  both  fliall  take  the 
ftaiUaveamoi-  furplus  equally,  and  the  executor  notwithftanding  his  legacy 
ttyoftherefidue  of  40 /.  for  mourning  for  hiaifelf>  his  wife  and  qbildren.  U 
•^*»**^^"«- not  excluded. 


J?^ 
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Riive  and  ethers  vcrfus   Tie  Attorney  General^  November  27^  Cafe  178. 

1741. 

TpUL  HAM  being  feifed  in  fee  of  the  eftate  in  queftion,  bjr  F.  felfrd  in  fee  of 
^   his  will  devifed  it  to  his   wife  for   life,  and,   after   *^Cf  ft*|on**3etifed "f" 
death,  to  one   Hacon  to   fell,  and   out  of  the  profits  arifing  to  his  wife  for 
from  the  fale  of  the  eftate,  in  the  firft  place  to  pay  fome  lega-  l«ft>  and  after 
cies,  and  after  debts  and  legacies  paid,  to  difpofe  of  the  re- ^^  ^*jN Jjj,^ 
fidue  to  the  plaintiffs.  and,  in  the  firft 

place,  to  pa^  debts 
Mid  legacies,  and  the  nfidrx  to  the  plaintiffs.  Hac§n,  who  had  a  bare  power,  is  dead,  and,  for  want  of 
hantoF,  the  eftate  is  efcheated  to  the  crown.  Tbt  bill  was  bnugbt  Mgainfi  the  Attorney  Central  m 
Ua^tfebe  crawn,  to  bave  tbe  wtll  iftabtijhed  and  eftate  fold -^  the  court  of  Exchequer  ndgbt  do  tbit,  m  iif 
U  «  castrr  ofrevemtt^  but  it  cannot  be  deer  id  here,  and  therefore  Lord  Cbanc^Uor  difmjfed  tbe  biU^ 

Mr.  Hacon^  who  had  a  bare  power,  and  not  coupled  with 
any  intereft,  is  dead,  and,  for  want  of  heirs  to  Fulham^  tbe 
eftate  is  efcheated  to  the  crown. 

The  bill  is  brought  by  the  refiduafy  legatees  under  the 
Will  againft  the  Attorney  General,  who  was  made  defendant 
on  behalf  of  the  crown,  to  have  the  will  eftabliibed  and 
proved," and  likewife  to  have  the  eftate  fold. 

But  here  the  devifc  is,  after  the  death  of  the  teftator's  wife 
to  be  fold  by  Hacon,  who  had  only  a  bare  power,  and  no  in- 
tereft in  the  eftate,  and  a^  he  is  dead,  it  dies  with  him,  and 
does  not  furvive  to  any  perfon. 

The  queftion  is,  whether  an  eftate,  efcheated  to  the  crown, 
can  be  iffeAed  with  a  truft  ;  for  this  purpofe  fee  Hard.  Rep. 
469.  where  there  are  feveral  cafes  to  this  point. 

I  remember  a  cafe  in  the  court  of  Exchequer,  when  I  was  ^^*5|^^*^ 
Attorney  General,  in  which  Mr.  Lutwich^  the  counfel,  was  counfei  had  a 
the  plaintifi^;  his  father  had  a  mortgage  in  fee  on  Sir  ^/- ""^'^g^r  .«»>/«• 
Uam  Perkinses  ^&dte,  who  was  attainted  for  high  treafon  on  p')^^]^,*^ '/^^ 
account  of  the  affaffination  plot :  Mr.  Lutwich  brought  his  bill  who  was  attaint* 
to  forcclofe,  and   made  the  Attorney  General  a  party:  the  ^^' ^'®?  5»^ 
court  would  not  decree  a  foredofure  againft  the  crown,  but  brought  hu  bill 
direded  that  the  mortgagee  fhould  hold  and  enjoy  the  mort-  to  foiecloi^,  kA 
gaged  premifles,  till  the  crown  thought  proper  to  redeem  the  ^^q^^"^ 
eftate.     Vide  Pawlet  and  The  Attorney  General^  Hard.  465.  party  j^thc'eourt 

would  not  decree  * 
«  fiMeeloToie  againft  the  crown^  bat  dire€led  the  mortgagee  ihould  bold  and  tajoy  till  the  crowa  thoogbr 
fivper  10  redeem  the  cftacc. 

Now  I  cannot  decree  the  plaintiff  here  to  hold  and  enjoy, 
kecaufe  they  are  only  to  have  certain  iams  out  of  the  eftate,        ^^ 

aCur 


9t2«  CASES  Argued  and  Determined 

after  debts  and  legacies  are  fatisfied.  Suppofe  the  land  had 
been  feifed  and  put  in  charge,  can  I  make  a  decree  that  it 
fhall  be  fold  ?  No,  I  cannot,  but  the  court  of  Exchequer  ma^^ 
as  it  is  a  court  of  reveiiue ;  the  bill  muft  be  difmifled. 

Cafe  179;  Powill  vcrfiis  Knowler^  at  the  Rolls^  Decembgr  i,  1741. 

Where  a  perfon  T  TPQN  the  death  of  SitThomos  Coliby^  the  plaintiff  came 
^Sj^tlt  'the  vJ  to  Mr.  Gilbift  KmwUr^  the  brother  of  the  defendant, 
titJe^of  another  ^^^  told  him  that  he  was  pofitive  he  could  make  it  out,  that 
toaneftate,  and  he,  Mr.  Gilbirt  Knowler^  was  the  fole  heir,  or  at  leaft  a  co- 
LVL^klTiM'a'*^*''^''  ^'^^  Thomas  Coliby  I  Mr.  Gilbert  KnowUr  (it  being  ex- 
fatiifadion  for  tremely  doubtful  at  that  time  who  was  heir  or  coheir  of  Sir 
liis  trouble,  tho'  ThomaLCoUbj)  declined  it,  and  was  unwilling  to  engage  in  it; 
f^or  tl^nTrw»fe  '^"^  VL^oTi  the  prcffing  felicitations  of  the  plaintiff,  and  upon 
it  artfully  drawn  his  offering  to  defray  the  whole  expence  of  any  fuit  that  ihould 
in  order  to  keep ^  be  Commenced,  Mr.  Gilbert  Knowler  liftencd  to  the  propofal, 
tutoi^rf  cham*'  *nd  executed  the  following  articles  of  agreement. 

perty,  he  will  not 

w'^rrl^c  "  Mayt\\t  nth,  1732,  Memorandum^  A  wager  was  made, 
pei7oimance  dc-  "  and  this  day  entered  into  between  Gilbert  Knowler^  Efq; 
creed  here,  but  "  and  Francis  Pofvelly  clerk  :  the  faid  Gilbert  Knowler  wagers 
wl"rmi\t^  "  ^'^^^  ^^^  f^^^  Francis  Powell  ^000 1,  that  he  the  faid  Gilbert 
iaw.  **  Knowler  is  not  heir,  coheir,  or  one  of  the  coheirs  of  Sir 

**  Thomas  Coleby^  late  of  Kenfington\  and  the  faid  Gilbert 
^*  Knowler  doth  bargain  and  promife  wlih  and  to  the  faid 
•*  Francis  Powell^  that  he  the  faid  Gilbert  Knowler^  his  heirs, 
**  executors,  ^c.  will  pay  to  Francis  Powellj  his  executors 
•*  or  adminiftrators,  4000/.  fo  foon  as  it  fhall  be  proved,  that 
**  the  faid  Gilbert  Knowler  is  heir,  coheir,  or  one  of  the  co- 
*'  heirs  to  the  faid  Sir  Thomas  Coleby :  and  the  faid  Fronds 
*'  Powell  wagers  with  the  faid  Gilbert  Knowler  500  /.  that  he 
**  the  faid  Gilbert  Knowler  is,  heir,  coheir,  or  one  of  the  co- 
*'  heirs  to,  Sir  Thomas  Coleby ^  deceafed,  and  this  day  enters 
*^  into  bond  in  the  penalty  of  1000/.  to  pay  the  500/.  to  the 
**  faid  Gilbert :  IteWy  The  faid  Gilbert  Knowler  doih  promife 
'*  to  profecute  fuits  both  in  law  and  equity  for  recovery  of 
**  this  claim  :  and  the  faid  Francis  Powell  promifes  to  gathct 
•*  ncceffary  evidence  together,  in  order  to  prove  the  faid  GiU 
*^  bert*%  right :  Item^  It  is  alfo  agreed  between  the  faid  par- 
**  ties,  that  if  the  Value  of  the  cftate  and  rents  recovered  by 
^'  the  faid  Gilbert  as  heir,  l^c.  be  lefs  than  8000/.  the  faid 
**  Gilbert  fhall  be  obliged  to  pay  the  faid  Francis  Powell 
''  one  full  half  of  the  value  of  the  eftate  fo  recovered  :  Item^ 
**  It  is  alfo  agreed,  that  the  faid  Francis  Powell  fhall  take  his 
«'  bond  (he  has  this  day  entered  into  to  bind  himfelf  for  pay- 
•<  mentof  50c/.  to  the  faid  Gilbert  Knowler  on  the  20th  id 
•*  December  next)  at  500/,  in  part  of  the  fum  of  4000/. 
•*  or  fuch  lefs  fum  as  may  arife  from  this  wager,  according 
**  to  the  foregoing  articles,  if  the  faid  Francis  wins  the 
**  biid   wager :  Ittm^^  TV\c  i2L\A  Francis  ^oiikvvv^  -i^wd  agrees 
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•«  that  he  the  faid  Gilbert  fhall,  over  and  above  the  faid  500/. 
*«  dcdaa  and  keep  back  out  of  the  faid  4000/.  or  fuch  lefs 
•*  hm  as  fliall  or  may  arife  from  the  wager,  all  fuch  money 
•'  as  he  the  h\d  Gilbert  Qiall  have  any  ways  expended,  or  be 
*^  liable  to  pay  in  Or  about  the  profecuting  any  fuit  or  fuits 
**  for  recovering  this  claim:  Item^  the  faid /V^i/aj  con  fen  ts, 
*<  that  he  the  faid  Gilbert  fliall  no  othcrwifc  be  liable  to  pay 
**  to  the  faid  Francis  Powell  the  faid  4000/.  or  lefs  fum,  than 
"  by  giving  fecurity  for  it  upon  the  faid  eftate  fo  to  be  reco- 
•*  vered;  and  if  the  faid  Gilbert^  or  his  heirs,  is  or  are  ready 
"  to  execute  any  deed  or  writing,  whereby  to  fecure  the  faid 
**  4000/.  or  lefs  fum,  according  to  this  agreement,  to  the 
•*  faid  Francis^  or  his  executors  or  adminiftrators,  by  way  of 
**.  falc  or  mortgage  upon  the  faid  eftate,  or  any  fufficient  part 
**  thereof,  within  two  months  after  the  faid  Gilbert  fliall  be 
**  in  quiet  pofleifion  of  the  fame,  thenitfliouid  be  underftood, 
••  that  the  faid  Gilbert  has  fully  performed  his  part  of  this 
**  agreement.*' 

To  which  articles  William  Knowler^  the  defendant  in  the 
preletit  caufe,  wasone,of  the  witnefles,  and  the  faid  articles 
are  now  in  bis  cuftody. 

Soon   after  the  execution  of  the  articles,  Gilbert  Knowler 
brought  a  bill  in  the  court  of  Chancery,  and   ifllies  were  di- 
re^hed  to  try,  whether  Gilbert  Knowler  was  heir,  or  one  of  the 
cohtm^of'^'ir  Thomas  Coleby^  and  a  verdift   was   found   in  the^ 
affirmative,  that  he  was  one  of  the  coheirs ;  and  when   the 
caufe  came  on   upon  the  equity  referved,  poiK-ffion   of  one 
third  of  the  eftate  was  decreed  to  Mr.  Gilbert  Knowler.     In  a 
Ihort  time  after  the  decree,  ejecSlments  were   brought  by  one 
pcrfon,  claiming  to  be  the  fole  heir  of  Sir  Thomas  Coleby^  and 
a  bill  was  preferred  by  other  perfons   againft  Gilbert  Knowler^ 
fctting  up  different  rights  to  the  eftute;   but  the   bill  was  dif- 
mifled,  and  a  perpetual  injundion  granted  :  Before  a  writ  of 
partition  could  be  taken   out,  Mr.  Gilbert  Knowler  died  ;   but 
by  a  codicil,  dated  ^w/^  the  15th,  1737,  "  he  devifes  all  his 
**  undivided  third  in   the   meffuages,  lands,  l^c,  fituated  in' 
"  Middlifex  and  EJpx^  or  elfewhere,  (which   he,  as  one  of 
"  the  coheirs  of  Sir  Thomas  Coleby^  lately  recovered!),   to  his 
••  brother  William  Knowler   the  defendant,  in   truft,  that   he 
**  (ball,  with  all  convenient  fpeed,  after  the  faid   meff-ja^.s, 
•*  lands,  tfc.  fliall  be  divided  and  allotted    into   three   equal 
•*  parts,  convey  and  afl'ure  in   fee-fimple  unto  the  Revervnd 
•*  Mr.  Francis  Powell^  redor  of  Jll  Saints  in  the  town  of  Col- 
•*  chefter^  and  unto  his  heirs  and  affigns,  fuch  part  and  fo  much 
"  of  my  faid  premiffes  and   lands,  as   fliall   be  valued  at  the 
••  fum  of  money    he  the  faid  Francis  Powell  is,  fliall,  or  may 
•*  be  intitied  unto,  by  virtue  of  a  contradl  or  agreement  bear- 
••  ing  date,  ^c.  now  in  the  cuftody  or  power  of  my  faid  bro- 
^«  ther  do&or  William  Knowler :  Item^  my  mind   and  will  is, 
•«  that  my  agreement  with   the  faid  Francis  Powell  ftiaU  be 
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<<  fully  performed  and  fatisfied  out  of  the  mefluageSt  Imdii 
*<  isfe,  lately  belonging  to  the  faid  Sir  Tbomas  Colthy^  and  nofe 
<<  out  of  any  other  part  of  my  eftate  real  or  perfonal.. 

After  the  faid  agreement  with  Francis  Powell  is  fully  per- 
formed^  he  gives  to  his  fon  Gilbirt  Knowltr  and  his  heirs  all 
the  reft  and  refidue  of  the  faid  mefftiages,  lands,  ^c.  and  makes 
the  defendant  dodor  Knotvler  and  Gilbert  Boucheryy  his  nepheW| 
executors  to  this  his  codicil. 

DoAor  Knowlir^  who  was  privy  to  the  whole  tranfaflion 
between  his  late  brother  and  Mr.  Powell^  with  regard  to  the 
propofal  for  recovering  of  the  eftates  of  Sir  Thomas  CoUhj^  and 
a  witnefs  likewife  to  the  articles  of  agreement  that  were  exe- 
cuted in  purfuance  of  this  propofal,  and  who  has  alfo  had 
them  in  his  cuftody  ever  ilnce,  refufed  to  comply  with  Mr^ 
PtfwWrs  demands ;  upon  his  application  to  him,  toon  after 
the  death  of  the  late  Mr.  Gilbert  Knowler.  The  bill,  there- 
fore, is  brought  by  Mr.  P^u;^// againft  dodor  iiiv^u;/^,  cxe-t 
cutor  of  the  late  Gilbert  Knowler,  for  a  fpecific  performance  of 
the  articles.  Cafes  cited  for  the  plaintiff,  Bickley  verfus  iVSrw- 
land^  2  P.  Wms.  liz.  Wyat  verfus  &later^  before  Loir i  Cbdn^ 
cellor  TMot.  Cafes  cited  for  the  defendant,  PW  verfus  5tf« 
(beverelly  i  P.  ff^ms.bys*  Walker  verfus  Gafceignij  beard  in 
Dem.  Proc.  1726*  WalmJUj  verfus  Bm/A,  Maylj  1 741.  Pr^ef 
verfus  Hinesy  July  3,  1735.  Caf  in  Chan,  in  Lerd  Talbot'x 
timey  iii« 

Mafter  efthe  Rells  :  I  (hall  give  fuch  an  pplnion  as  is  agrc^* 
able  to  the  notion  which  I  have  of  the  cafe  at  prefent,  but  fo 
as  not  to  tie  myfelf  down,  if  I  fhould  fee  any  reafon  for  vafy* 
ing  my  opinion. 

And,  as  it  appears  to  me  at  firil  fight,  the  plaintiff  is  very 
proper  in  bringing  a  bill  for  a  fpecific  performance  of  thiii 
agreement,  and  nothing  more  ufual  in  this  court  than  bills  of 
fuch  a  nature. 

But  whether  he  is  intitled  to  the  relief  that  he  prays,  if 
another  confideration,  and  that  will  depend  upon  two  queftions* 

Ftrfi,  Whether  the  court  will  relieve  the  plaintiff  fingly  on 
the  agreement,  exclufive  of  the  codicil. 

Secondly^  If  the  agreement  fliould  not  be  good  in  equity, 
whether  the  plaintift  is  intitled  to  relief  upon  the  foot  of  the 

codicil. 

•^     With  regard  to  the/r/?  queftion, 

Tho*  at  the  fetting  out  of  the  agreement  it  is  framed  in  the 
nature  of  a  wager,  yet,  taking  the  whole  articles  together,  it 
feems  to  me  to  be  an  agreement  only  for  a  part  of  the  eftate  to 
be  recovered,  upon  the  events  taking  place  of  Mr.  Gilbert 
Knowler%  recovering  and  being  in  poffeilion  of  the  whole  or 
raft  of  Sir  Thomas  Caleb)  %  e&^ile^  ^itvovxuuiv^ vo  8qqo/.  in  va- 
lue, or  upwards.  \vs\ 
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I  am  far  from  thinking  the  perfon  who  drevir  thefe  articles 
framed  them  in  this  manner  out  of  ignprance ;  but,  on  the 
contrary,  contrived  it  artfully  to  keep  them  out  of  the  ftatutes 
of  champerty :  for  though  by  way  of  wager  in  the  outfet, 
yet,  in  tht  latter  part,  it  is  plain,  part  of  the  lands  were  in« 
tended  to  go  in  fatisfaSion  of  the  agreement,  and  the  4000/. 
mentioned  in  the  beginning  of  the  articles,  is  only  intended 
as  a  fecurity  for  the  performance  of  the  agreement. 

But,  without  entering  any  further  into  this  part  of  the  cafe, 
I  will  very  readily  own,  if  it  ftood  only  upon  the  agreement, 
that  the  plainti£F  could  not  be  intitled  to  have  a  fpecific  per« 
fbrmance  in  this  court,  but  muft  have  been  left  to  his  remedy 
"U  law. 

I  fhould  have  had  a  much  better  opinion  of  the  plaintiflT,  if 
he  had  not-tied  himfelf  down  by  ^ond  in  the  penalty  of  joooA 
to  gather  evidence  in  fupport  of  Mr.  Knowlir*s  title. 

Secondfy^  Whether,  if  the  agreement  is  not  good  in  equity, 
the  plaintiff  is  not  intitled  to  relief  upon  the  foot  of  the  codicil. 

And,  as  I  am  at  prefent  advifed,  I  do  think  he  is  intitled  lo 
relief  under  this  head. 

The  counfcl  for  the  defendant,  aware  of  the  ftrength  of 
thi^  will,  as  to  the  real  intention  of  the  teilator  to  eftablifli  the 
agreement,  have  endeavoured  to  put  a  forced  conftrufiion 
upon  the  words,  that  the  teftator  did  not  intend  abfolutely  to 
confirm  and  make  good  the  agreement,  but  has  direded  only 
in  what  manner  he  would  have  it  done,  provided  the  law 
'  fiiouid  think  it  fuch  an  agreement  as  ought  to  be  carried  into 
execution. 

But  to  me  it  feems  extremely  clear,  from  the  words  of  the 
codicil,  that  it  was  the  teftator's  intention  the  agreement 
(hould  be  eftabliihed,  and  that  he  has  expreffed  himfelf  very 
fully  for  that  purpnfe,  and  that  he  confirms  the  agreement  in 
the  firil  place,  and  then  direds  the  manner  how  it  fhould  be 
carried  into  execution. 

The  cafe  of  fVyai  verfus  SlaOr  comes  the  neareft  to  the  pre  ^ 
fcnt  cafe. 

Upon  the  whole,  the  articles  of  agreement  are  of  no  further 
life,  than  to  ferve  only  as  an  explanation  of  the  teftator*s 
intention,  and  by  way  of  diredtion  for  carrying  that  inten-* 
tion  into  execution. 

'  The  laft  confideration  is,  what  decree  I  (hall  make; 

<i2         •  14^ 
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t  do  not  think  the  plaintiff  is  intitled  to  payment  upoif 
the  value  of  the  eftate  recovered,  with  the  addition  of  arrears 
of  rents  and  profits  ;  for,  to  be  fure,  an  agreement  of^  this 
kind  ought  to  be  taken  as  flri£lly  and  ftrongly  as  poffiblo 
againil  the  plaintiff,  and  therefore  I  (hall  only  decree  him  a 
moiety  of  the  eftate  recovered,  exclufive  of  the  arrears  of  rent. 

The  next  queftlon  is,  when  I  fliall  decree  the  plaintiff  ta 
be  intiilcd  to  this  moiety  ;  and  I  am  clear  of  opinion,  that  the 
time  ought  to  be  computed  from  the  date  of  the  perpetual 
injunftion,  and  not  fo  far  back  as  the  decree  for  pofleffion  j 
for  Mr.  Cilbirt  Knoivler^  till  the  injunftion,  could  not  be  faid 
to  be  in  quiet  pofftflion,  which  were  the  exprefs  terms  of  th«i 
agreement :  therefore  let  the  conveyance  be  prepared  accord- 
ingly. 

No  cofls  were  given  as  to  this  fuit  of  either  fide. 


Cafe  1 80.  Man  verfus  Ward^  December  8,  1741. 

In  a  cfe  of  fraud,  "]\^RS.  Haughton  had  Conveyed  away  all  her  right  and  title 
the  cvidtnccof^a  ^yX  in  an  eftate  to  the  defendant,  by  a  deed  executed  for 
n^n"gninting  that  purpofc,  but  there  were  not  the  common  covenants  on 
away  her  eftate  the  part  of  a  vcndor,  but  only  that  (he  had  done  no  ad  to 
th*ou1i'^t?rfvaii-  incumber  ;  the  plaintiff,  notwithftanding  this,  conveyance, 
dattdherrght  offered  to  read  Mrs.  Haughton^s  depofition,  to  impeach  her 
to  ibc eftate.       tight  to  this  eftate,  and   to  fhew  that  it  was  a  pretended  title 

only,  and  done  with  no  other  view  than  to  aftift  the  defendant 

in  carrying  on  a  fraud. 

tt  was  objeded  by  the  defendant's  counfel,  that  the  evidence 
ofaperfon,  who  has  joined  in  granting  and  conveying  her 
eftate,  cannot  be  admitted  to  invalidate  Jier  right  to  the  eftate, 
which  fhe  has  fo  granted  and  conveyed,  efpecially  as  there  is 
^  pecuniary  confideration  expreffed  in  the  deed^^  and  the  rc^ 
<:eipt  of  the  money  indorfed  upon  it, 

LdRD  Chancellor, 

4Htw,  where  t     Ta  be  fure,  by  the  flri^  rules  of  law,  fuch  evidence  UrouU 

S'ind!!onflycd^f^^'^^^^™*"^^.5  ^^^  ^^^^^  ^  per^n  ^as  granted  and  con- 

thc  very  words  veycd,  be  the  right  real   or  pretended,  the  very  words  jTif«^ 

,grafttind  convey  ^nd  coftvejf  imply  a  warranty,  and  a  covenant  for  quiet  enioy-* 

innplv  a  warren- y  ^         "^^i  \.r^i_  «•  /-  ^  «'' 

bn  the  p  rf  of  ^^^^  ^"  '"^  P^^  o'  ^"^  grantor,  and  therefore  cannot  be  ex^ 
the  grantor,  andamincd  as  a  witncfs,  to  ovcrtum  and  invalidate  the  right  and 
Sa'V";.  title  granted'  by  the  <ieed.  ^ 

iiefs  to  ov<  rt ':rn 

tic  ti$\it  ^ran'e4  fft 

fy  the  dcc^,  *• 
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It  is  very  well  known  at  law,  that  they  are  fo  ftridl,  that  no  At  law  no 
t>erron  who  is  made  a  defendant  can  poflibly  be  examined  as  a  J^^*^"*^*"^  "'^ 
Witnels,  but  it  is  every  day  s  experience  m  this  court,  that  if  a  witnctsj  but 
a  plaintiff  makes  a  perfon  defendant  for   form-fake,  it   is  a  »« equity, « per* 
motion  of  courfe  to  examine  fuch  defendant  in  the  caufefaving  d^fendTnffor 

juft    exceptions,  form's  fake, 

may  be  examin- 
ed In  a  caufc,  faving  juft  cxceptiont. 

In  the  cafe  of  a  truftee  who  has  the  legal  intereft  in  the  a  truftee, 
diate,  but  is  merely  nominal  in  every  other  rcfpeft,  you  can«  though  merely 
not  .examine  him  at  law  as  to  tfie  merits  or  intention  of  fuch  ^"iamlnedTt^ 
deed)  but  there  is  no  manner  of  doubt  he  may  be  a  witnefs  in  law,  but  he 

CCmity.  dearly  may  in 

^      '  equity. 

In  crown  profecutions  no  defendant  can  be  examined  in  be-  The  Attorney 
half  even  of  the  King,    but  the  Attorney  General  at  the   bar®""*^"?"^ 
enters  a  iw/i  ^r^fw  againft  that  particular  defendant,  before ^^7 ag^n/a** 
he  can  be  admitted  as  a  witnefs  ;   this  was  done  in  a  cafe  by  defendant  before 
Trtvor^   when  Attorney  General,  who  was  afterwards  Lord  ^y"*^®^.^*"*?" 
Chief  Juftice  of  the  Common  Pleas.  even^in  the^c^c' 

of  the  King. 

I  would  not  have  it  uhderftood,  as  if  I  laid  it  down,  that  it  is  in  particular 
rules  of  evidence  at  law,  and  in  equity,  differ  in  general  ;  but  iaft-ncc8oniy,at 
only  in  particular  cafes,  where  fraud  is  charged   by  a  bill,  or  Charged  b^btii 
in  cafes  of  trufts,  this  court  does  not  confine  it  felf  within  or  in  cafes  of.  * 
fuch  ftrid  rules  as  they  do  at  law,  but,  for  the  fake  of  juftice  «'"ft*  thatthit 
and  equity,  will  enter  into  the  merits  of  the  cafe,  in  order  to  confine7tfc"r 
come  at  fraud,  or  to  know  the  true  and   real  intention  of  a  ^i  hin  fuch 
>ruft  or  ufc  declared  under  deeds.  Sitf  do  at  w, 

but,  in  general, 
tht  rulet  of  evidence  here  and  at  law  do  not  difTef. 

It  would  therefore  very  much  abridge  the  power  and  jurif- 
didion  of  this  court,  which  is  chiefly  converfant  in  cafes  of 
fraud  and  trufts,  if  I  did  not  admit  fuch  evidence  :  his  Lord- 
fliip  therefore  over- ruled  the  objedion. 


l^r^Mverfus  Suaffi^   the  fecond  feal  after  Michaelmas   Terniy  Cafe  j8r. 
^    December  10,   1 741. 

SEVERAL  aflions  had  been  brought  againft  Green  upon  A  point  which 
the  lofs  of  fix  of  the  galleons,  infured  by  Suaffh  on  a  policy  of  "'•'^^^^^^y  ^  '"" 
•    r  •  n  V  n       ^  i     "^       i "^        .  •  ii    •        %  .     cerns  the  mtr- 

infurance  intereit  or  jio  interelt ;  Gr^^;i  brought  a  bill  in  this  chants  in  g-ne- 
court  for  an  injundion  to  ftay  the  proceedings  at  Jaw,  which  rsi,  wiii  in(  u.e 
was  granted  upon  a  former  motion  ;  and  now  moves  for  a  com-  ^n,-n""£n  in- 
fliifton  to  America  generally,  for  the  examination  of  witneffes^  '^uivaiuu, 

Qi  3  wWic\\ 
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which  cannot  be  produced  vmi  wa  here ;  It  was  founded  i^r^ 
on  the  following  cafe. 

The  defendant  in  this  court,  in  1 7 35*  applied  to  die  plain- 
tiflP  to  infure  the  fum  of  6000  /.  on  fix  of  the  galleons  in  theif 
voyage  from  C^s  to  Partd^BilUi  the  policy  was  conceived  in 
general  terms,  to  infure  from  all  dangers,  and  the  detention 
-of  princes ;  the  galleons  failed  from  CaUtj  and  came  to  C«r« 
tbegena  the  latter  end  of  1736  ;   the  war  broke  out  between 
England  zni  Spain  in  1739,  and  the  forts  6f  Porta^BiUo  being 
deftroyed  by  vice  admiral  Vgrnm^  which  were  a  protediofl  to 
the  place  at  the  time  the  fair  was  held,    the  galleons,  after  the 
deftrudion  of  the  forts,  t$c.   never  ^  ventured  to  P§n§'Bdl9i 
notwitbftanding  a  fair  is  held  there  annually,  though  the  time 
of  the  year  is  not  always  the  fame;  the  fiix  galleons  lay  itf 
the  harbour  of  Carthtgina  till  the  year  1741,  when  Dhi  Blafs^ 
the  Speni/b  admiral,  and  commander  in  chief  there,  osdeicd 
them  to  be  funk,  to  choak  up  the  harbour,  and  by  that  meana 
prevent  the  Englifi  men  of  war,  under  Vim»ny  from  entring  it. 

It  was  infifled,  by  the  counfel  for  Grem^  the  plaintiff  in 
equity,  that,  upon  the  uncommon  circumftances  of  this  cafe, 
the  injundion  to  flay  trial  fhould  be  continued  till  a  com- 
miffion  for  the  examination  of  the  fads  in  Amirica  had  iflued^ 
and  is  returned. 

The  counfel  on  the  other  fide  infifted,  that  there  are  perfons 
now  in  Englandy  who  are  very  well  acquainted  with  all  thefe 
fads,  and  can  explain  them  very  fufficiently  to  a  jury,  fq 
that  the  defendant  at  law  can  fuftain  no  prejudice  by  going 
immediately  to  trial. 

Lord  Chancellor, 

This  is  a  very  unufual  cafe,  and,uponaU  the  cxrcumfUnces^ 
I  think  that  the  injundion  fhould  be  continued  till  a  com^ 
miffion  has  iflued  and  is  returned  from  America,  but  then  it 
ought  to  be  limited  to  fome  particular  places  in  the  Weft  Indian 
and  not  left  fo  much  at  large  as  the  plaintiff  would  have  it. 

Indeed,  it  would  be  a  great  hardfhip  upon  the  defendant  at 
law  to  go  to  trial  upon  fuch  fliort  warning  on  fads  that  do 
not  arife  in  England^  but  altogether  in  America. 

Now,  there  are  two  very  material  fads  which  will  come 
under  the  corifideration  of  a  jury  at  the  time  of  the  triaf, 
both  which  muft  depend  upgn  proof  that  muft  naturally  arife 
in  the  Wejl  Indies. 

Firjty 
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¥irft^  Whether  the  voyage  was  determined  at  Carthegina^ 
fend  that  depends  ui^n  i  ficond  H&^  Whether  the  deftroying 
the  caftleSy  isfc.  at  PprtorBtlh^  made  it  impra6ticable  to  hold  a 
fiiir  there,  and  whether  in  the  opinion  and  imagination  of  the 
flierchants^  it  could  not  be  held  there  for  that  reafon^  and  if, 
lb,  whether  it  muft  not  be  admitted  ^hat  the  galleons  had  no 
intention  of  proceeding  any  further,  but  had  determined  their 
voyage  at  Cartbegiwa^  which  is  a  very  material  confideration 
at  the  trials 

« 

It  may  poffibly  be  the  cafe^  that  this  was  an  infurance  on. 
hehatf  of  the  king  o(  Spain  himfeif,  who,  on  the  breaking  out 
cf  the  war  with  England^  might  reftrain  thefe  galleons  from 
proceeding  on  their  voyage  to  Porto- Bello^  and  order  fhem  to 
continue  in  the  harbour  of  Cartbegena  :  if  this  (hould  happen 
to  be  the  fad,  it  would  be  a  very  material  point  for  the  de« 
fendant  at  law,  as  the  perfon  for  whofe  benefit  the  galleons 
were  infufed,  may  then  be  faid  to  have  determined  this  voyage 
liimfeif. 

And  then  it  may  i>e  compared  to  the  cafe,  where  houfes  are  . 
on  fire  in  this  town,  when,  for  the  fake  of  preventing  the 
flames  from  fpreading,  firemen  are  under  a  neceffity  of  blow-* 
ii|g  up  finne  neighbouring  houfes  ;  fuppofing  the  houfes  fo 
blown  up  (hould  be  infured,  the  terms  of  the  policy  are  not 
broken,  as  this  is  an  unforefeen  accident,  and  a  lofs  not  at  all 
guarded  againfi,  and  the  infurer  fhall  not  be  obliged  to  make  it 
good. 

The  prefent  cafe  does  not  only  afFed  the  defendant  at  law, 
but  in  it's  confequences  muft  materially  concern  the  merchants 
in  general,  whether  as  publick  or  private  infurers,  which^  if 
there  was  no  other  argument,  is  of  confiderable  weight  with 
me  for  not  hurrying  on  the  trial,  but  to  continue  the  injunc* 
Cion  till  the  defendant  is  fully  prepared  for  his  defence. 

It  was  agreed  by  the  parties  in  court,  that  the  commiifioh 
fliall  iflue  to  two  places  only,  Jamaica  and  Cartbagena. 


Sir   WilUam  Stanhope  verfus  Anthony   Cope  and  John  Roberts^  C^fc  iga. 
Efqrsi  executors  of  the  lajl  will  and  tejlament  of  William  Spinks^ 
December  14,  1741. 

WHEN  the  plaintiff  was  about  the  age  of  nineteen,  his  ^  junflim  tn- 
father,  the  lalte'Earl  oi  Chefterfieldy  in  1721,  did  fettle  nuity  decreed  to 
uppn   him,  on  his   marriage,  cftates  of  the  yearly  value  of  ^^^*^^^™'^^  ^^ 

jQOOl.  and  upwards,  to  the  ufe  of  the  plaintiff  for  life  only,  arrears,  and  pay- 
ing the  u  hole 
principal  Aim  adraoced^  and  iateteft  Co  the  time  only  }    the  plaintiff  having  offcied  lo  rewetm* 

0,4  VivY^ 
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with  the  common  remainders :  in  a  very  few  years  aft^rwards^ 
he  had  been  unwarily  drawn  in  to  lofe  feveral  large  fums  in 

Saming*  and  being  in  very  great  diftrefs  for  money,  the  late 
Ir.  Spinks^   hearing  of  it,  and  being  ufed  to  help  gentlemen 
in  fuch  difficulties,  applied  to   him,  and  offered    to  lend  him 
800  /.  provided  he  would  give  fuch  fecurity  as  he  ihould  de« 
fire,  which  the  plaintiff",  being  under  great  neceffities,  accepted 
of.     Accordingly,  on  the  13th  of  Jumiiyj^  a  deed  was  exe- 
cuted, whereby  the  plaintiff,  in   confideration   of  800  /•  did 
grant  to  fVilliam  Spinks,  and  his  affigns,  one  annuity  or  yearly 
rent-charge  of  100 /•   ifluing  out  of  lands  of  700/.  ptr  mm. 
value,  to  hold  and  enjoy  the  fame  unto  the  faid  IVilliam  Sfimh 
for  the  term  of  ninty-nine   years,  if  the  plaintiff  fliould  fo 
long  live,  to  be  paid  quarterly,  with  a  claufepf  difirefs,  if  the 
annuity  fliould  be  in  arrear  twenty  days  after  any  one  day  of 
payment  ;  and  a  claufe  for  receiving  the  rents  and  profits  ol 
the  eftate  till  Spinks  was  fatislied  ;  and  in   the  deed  was  aa 
agreement,  that   if  the  plaintiff  flieuld,  at  the  end  of  three 
years  next  enfuing  the  date,  or  at  any  time  before  be  minded 
to  redeem  the  faid  annuity,  and  fliould,  at  or  before  the  end  of 
the  three  years,  give  notice  of  his  intention  in  writing  to 
Spinks^  his  executors,  &V.  at  or  on  any  of  the  daysof  payment, 
and  fliould  at  the  end  of  fix  calendar  months  after  fuch  notice 
pay  unto  Spinks^  his  executois,  ^c.  850/.  and  all  arrears  of  the 
faid  annuity,  that  in  fuch  cafe  the  whole  fliould  be  void  ;  and 
in  this  deed  the  plaintiff  was  made  to  covenant,  that  in  caft 
Spinks  fliould  be  minded  to  purchafe  another  annuity  of  lOoL 
from  the  plaintiff,  and  fhculd,  on  or  before  the  thirteenth  of 
September  then  next,    pay  to  the  plaintiff  800/.  that  he  fliould 
grant  him  another  annuity  of  ico/.  iffuing  out  of  the  (ame 
lands,    and  upon  the  fame  terms  with  the  firft  in  ^very.refpe^ 
and  with  the  like  claufe  of  redemption  ;  there  was  a  further 
covenant,  that  \i  Spinks  ttiOKsld  be  minded  to  purchafe  another 
annuity  of  100/.  and  fhould,  on  or   before  the  thirteenth  of 
December  ne;ct  enfuing,  pay  unto  the  plaintiff  the  further  fum 
of  800  /•    that  he  fliould  grant  another  annuity  of  lOO/.  iffuing 
out  of  the  faid  lands,  upon   the  fame   terms  with  the  two 
former,  and  fubjed  to  the  like  provifo  of  redemption  :  In  about 
three  months  after  the  execution  of  this  deed,  Spinks  made  a 
propofal    to  the  plaintiff,  that  he  would   deliver  up   this  ii^- 
denture  of  the  13th  o^  June  I'jzjy  and  would  advance  a  fu^• 
ther  fum  of  1000/.    fo  as  to  make  up  the  whole  i8oq/.  and 
that  the  plaintiff' fhould  grant  to  him  one  annuity,  iffuing  out 
of  the  faid  premifles,   of  3C0/.  during  the  joint  lives  of  him 
and   the  faid  spinks;  and  by  deed,  of  the  i2th  of  Sipiimter 
1727,    an  annuity  was  granted  accordingly,   and  a  claufe   for 
redemption  indorfed.     In  the   beginning  of  December  follow- 
ing, Spinks  made  a  new  propofal  of  advancing  a  further  fun 
of  money,    upon  the  plaintiff's  granting  him  an  annuity  of 
joo/,  during  the  plaintiff^s  life  oxxly^  in  lieu  of  the  junSim 

annuity  I 
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Vhnuity  ;  and  on  the  13th  of  December,  I7^7>  ^^^  plaintiff  exe- 
cuted a  deed  accordingly,  and  figned  a  receipt  for  22 sol.  the 
coniideration  therein  mentioned,  with  a  provifo  of  redemptioa 
at  or  before  the  end  of  fhree  years,   if  the  faid  plaintiff. fhall 
give  notice  in  writing  of  his  intention  to  Spinks\  his  executors, 
G^f.  at  or  on  one  of  the  quarter  days  appointed  for  payment,  and 
fliall,  at  the  end  of  fix  calendar  months  after  fiich  notice,  pay 
to  Spinksj  his  executors,  ^c.  the  fum  of  2400/.  and  all  arrears 
ef  the  annuity,  ^h^faid  annuity  of  300  A  10  be  void:  on  the 
2d  oiF  jfprs/y  1728,  tTie  plaintiff  executed  a  deed  of  truft  to  the 
Earl  of  Cheftirfield  and  Mr.  Rudge,  of  his  whole  eftate,  for  the 
fatisfa£^ion  of  his  creditors,  referving  only  2000/.  per  ann.  for 
himfelf  and  family,  the  rcfidue  to  pay  debts  ;  afterwards  a  pri- 
vate ad  of  parliament  in  5  G.  2.  was  procured  for  a  fale  of  foipe 
of  the  manors  ;  and  the  plaintiff  by  his  fteward  applied  ivxjufy 
Ij2l^  to  Spinh  to  redeem  the  annuity,   upon  payment  of  ail 
tiie  principal  money  advanced  ;  but  Spinks  made  anfwer,  that  he 
i\A  not  know  what  the  plaintiff  meant,  that  he  did  not  want 
money,   and  that  the  plaintiff  had  no  right  to  redeem;  upon 
which  the  plaintiff  filed  a  bill  againft  Spinks  on  the  6th  of  !)/• 
£imber  I739»  hut  the  defendant  dying  before  he  could  put  in  an 
anfwer,   a  bill  of  revivor  was  filed  againft  his  executors  on  the 
25th  of  Ftbruary  following^  the  prayer  of  jt  was,  that  the  plain- 
tiff may  be  admitted  to  redeem  the  annuity  of  300/.  upon  the 
payment  of  what  fliall  appear  to  be  due  for  principal  and  interefl: 
upon  a  fair  account,  and  if  upon  fuch  account  it  (hall  appear 
that  Spsnisw2LS  fully  paid  all  his  principal  and  intereft,  that  the 
feveral  deeds  may  be  delivered  up,  and  if  Spinis  ibair  appear  ta 
be  over  paid,  that  the  defendants  may  refund. 

It  was  pfoved  in  the  caufe,  that  Spinh  was  of  no  trade,  but 
tiiat  his  fole  bufinefs  was  in  buying  of  annuities  for  fingle  or 
joint  lives  5  and  that  one  Rogers^  sl  broker,  purchafed  for  Spinis^ 
only  by  his  dire£^ions,  annuities  to  the  value  of  2000/«  a  year^ 
i^bilA  the  witnefs  was  a  clerk  to  Rogers. 

There  were  no  proofs  offered  of  the  plaintiffs  diftrefs  at  the 
time  Spinis  applied  to  him  ;  but  depofitions  on  his  part  that 
none  of  the  deeds  were  perufed  by  any  counfcl  for  him,  but  by 
M^rls  only  as  the  counfel  for  Spinks, 

It  appeared  likewife  in  evidence,  that  Rogers  was  one  of  the 
advertiiing  brokers  for  fecurities  of  this  kind.  The  cafes  cited 
for  the  plaintiff  were  Bofanquet  verfus  Dajkwood^  Nov,  1 1,  17345 
cafes  in  Lord  Talbot* s  time  -^8.  reheard  before  Lord  Hardwicke^ 
this  was  relied  on  as  the  ftrongeft  cafe.  Burton  s  cafe,  5  Co* 
yo.  ^rom  Ja£.  507.  Roberts  verfus  Tremain.  Barney  verfus 
Beak,  2  Ch.  Ca,  136.  Noit\ttU\s  Hill,  2  Ch.  Ca.  120.  Comes 
A^glafs  verfus  Mufchamp,  i  Vern,  75.  Wifeman  verfus  Biak,  % 
"finu  111.     Tw0htQH  veilus   Grf^th^    1  IVms.  310.  CMrwiti 
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verftts  Miltur^  heard  Jum  19,  1731,  before  Lord  Chaneellof 
Xing^  3  ff^ms.  292.  BanUardi/lm  verfus  Ling9$di  before  Lord 
Hardwickiy  February  9^  1740*  Hall  ytrfus  Pnttr^  Slmui/^s  Par" 
Uamini  Cafes  76.  27«i/  of  timhiU^  H  ux'  verfus  £#ri  J/tftev» 
1  P.fyms^  118. 

The  coUnfel  for  the  plaintitf,  and  particularly  Mr.  Murray^ 
trent  upon  the  general  rule  of  inconvenience  to  the  publtck, 
and  endeavoured  to  introduce  the  fame  reafoning  here,  as  in 
feveral  other  heads  of  fraud;  and  cafes  under  the  following 
heads  were  cited;  jft.  On  marriage-brokage  bonds,  for  which 
Vid.  Hall  verfus  Potter^  and  the  cafe  of  the  Duk$  rf  Hamilton  ver- 
fus Lord  Mohufij  i  Salk.  158.  under  the  fecond  head,  felling  of 
contingent  intereftsand  eftaces  inexpedancy,  Vid,  Curwinytt'^ 
fus  Milmr ;  under  the  third  head  of  cafes,  they  mentioned 
bonds  given  to  lewd  women.  Lord  Lifburm  verfus  HaitUf 
July  4,  1734.  Robins  verfus  Cocks^  July  13,  1741,  ind  under 
a  4th  head  of  cafes,  bonds  given  to  attornies  pending  fuits^ 
Proof  verfus  HineSy  in  Lord  Talbot^s  time.  Walmfiy  verfus 
Booths  January  29,  2739,  reheard  May  2, 1741,  and  under  the 
5th  head  were  mentioned,  bonds  given  for  quartering  upon  of« 
fices,  before  Lord  Hardwicke^  in  Mich.  1736. 

At  the  time  the  plaintiff  executed  the  laft  deed,  he  gave  an 
abfolute  bond  for  the  2250/.  and  there  was  no  reference  to  the 
redemption  in  the  deed. 

It  was  infifted  on  for  the  defendant,  by  Mr.  Attorney  Ge* 
neral,  that  the  plaintiiF  had  paid  the  annuity  of  .300/.  down 
to  the  year  1738,  without  the  leaft  complaint,  and  that  fuch 
an  acquiefcence  was  a  very  ftrong  circumftance  againft  him, 
for  there  has  not  been  fo  much  as  a  fingle  witnefs  to  fhew  that 
the  plaintiff  was  in  debt,  or  in  any  diftrefs  at  the  time  of  thefe 
tranfa£iions  between  him  and  Spinksj  and  that  prefumption^ 
only,  without  proof,  will  not  prevail  in  a  court  of  equity  |  and 
that  it  appears  too,  by  the  plaintift's  own  depofitions,  that  he 
applied  to  Rogers  to  find  him  out  a  perfon  who  would  lend  mo*-^ 
ney  on  annuities. 

Lord  Chancellor, 

As  I  am  at  prefent  advifed,  I  have  no  doubt  but  the  plaintiff' 
h  intitled  to  a  redemption  ;  the  queftion  is,  whether  he  is  ia-- 
titled  ab  initio^  or  only  from  the  year  1738,  the  time  the  plain- 
tiff offered  to  redeem. 

Upon  the  recommendation  of  Lord  Chancellor,  the  affair 
vas  compromized  on  the  following  terms. 

The  money  already  paid  into  court  was  to  be  applied,  in  the 
£rft  place^  to  clear  ^e  arrears  of  the  annuity  to  Midfummor 


!q  die  Timt  of  Lord  Chancellor  HiiRDWZCKf «  §3$ 

^7389  *Dcl  the  furplus  towards  the  payment  of  the  2250/.  and 
what  it  fliall  want  of  clearing  the  whole  principal  advanced,  to 
be  paid  in  two  months,  but  no  intereft  from  1738  to  the  pfe- 
femtiine. 

After  the  rcgifter  had  drawn  up  minutes  of  the  agreement,  ^^^t  *tf^^ 
Lord  Chancellor  declared  he  had  a  very  great  averfion  to  con*  contraai,  that 
tniAs  of  this  kind,   and  that  he  was  very  inclinable  to  decree  ^^  declared  he 
a  redemption  ab  initio^   if  it  could  have  been  done  confiftent  ^^V*J?«i^ 
with  the  rules  of  equity.  tion  sh  initio, 

if  coofiftfnt 
with  tbt  rules  of  equity. 

^nv/ verfus  Hmrrhgtin^  Dtcmhir  14^  1741.  Cafe  183* 

T   O&D  Chakcellor, 

It  is  not  neceflary  in  every  cafe  of  affignments,  where  all  the  a  perfoo  who 
equitable  intereft  is  affigned  over,  to  make  a  pcrfon  who  has  Jjl^J'^^^'j* 
t^  legal  intereft  a*  party,  but  if  an  obligee  has  affigned  over  a  every ofe  te  a 
bdhd,  and  a  prefumption  of  its  being  fatisfied  arifes  from  the  p>rty»  where  the 
great  length  of  time,  as  in  the  prefcnt  cafe,  where  the  bond  was  i^t^*|f  2b^. 
given  by  Sir  James  Harringitn's  father  in  1709,  and  affigned  edo?er« 
over  in  1 7 17,  and  no  demand  has  been  made  in  22  years,  till 
^  bringing  .of  this  bill  by  the  aifignee  in  17399  the  caufe 
muft  ftand   over  to  make  the  reprefentative  of  the  obligee  a 
party,  becaufe  it  is  poilible  the  obligee  himfelf  may  have  been 
patd^  and  therefore  neceflary  to  have  an  anfwer  as  tothat  par* 
ticttUr,  either  from  him,  or  his  reprefentative. 


C^dlf  verfus  Worthingtonj  tbi  third fial  after  Michaelmas  Term^  Cafe  184* 
Term^  December  14,  1741. 

IT  was  moved  by  tht  Attorney  General  to  difcharge  an  or- ^his  c<mrt  wilt 
der  for  referring  depofitions  to  the  Mafter  for  fcandal  and  order  dcpofitions 
impertinence,  for  he  infifted  that  you  cannot  have  fuch  an  or-  ^oj^'fcjj.'/^'^a 
der  againft  a  party  in  whofe  behalf  the  depofitions  were  taken,  impertineoce»  t# 
where  the  interrogatories  are  rightly  framed ,  but  the  proper  ap-  a  Mafter^ 
plication  would  have  been  againft  the  commiffioners  for  fufFer* 
ing  a  witnefs  to  infert  in  their  depofitions  either  fcandal  or  im- 
pertinence :  He  cited  two  cafes  determined  by  Sir  Jefepbjekyllf 
Irifi  verfus  Roeke^  Auguji  i,  1728.  Skerme  vcrfus  veguelj  Mar  eh 
l8t  1731*     The  bill  here  was  brought  for  a  fpecifick  perform*^ 
•nee  of  articles  on  a  purchafe  of  a  fmall  eftate. 


L0R9 


^2!i  C  A  S  £S  Argued  and  Determinc4 

Lord  Chancellor, 

I  do  remember  the  cafes  cited  by  Mr.  Attorney  General ;  fcut 
'  I  own  I  had  fome  doubt  at  the  time  :  it  feems  to  me  very 
ftrange,  that  depofitions  fhould  not  be  referred  for  fcandal ;  as 
to  the  impertinence  is  another  queftion;  but  fuppofinginterroga-^ 
tories  (hould  lead  to  fcandal,  is  it  not  very  fitting  that  they  ihould 
be  referred  in  order  to  expunge  the  fcandal ;  but  if  cofts  Ihould 
be  infifted  on,  it  would  be  another  confideration,  becaufe,  as 
there  is  nothing  of  this  kind  arifing  out  of  the  interrogatories, 
the  party  on  whofe  behalf  they  are  taken,  is  in  no  fault;  then 
,  the  next  queftion  will  be.  Whether  the  examiners  or  commif- 

lioners  who  fuffer  fcandal  or  impertinence  to  be  inferted,  ought 
to  pay  the  cofis ;  let  it  fland  over  to  the  next  feal,  to  look 
into  the  cafes  cited,  and  likewife  to  fearcb  for  orders  made  oa 
motions  of  this  fort. 

Cafe  185*     Cffcis  verfus  Worihington^  tbi  hji  fed  afttr  Michaelmas  Ttrm^ 

Dicnnber  i8>  I74i, 

TT    ORD  Chancellor, 

The  cafes  cited  by  Mr.  Attorney  General  at  a  former  fcal 
do  not  come  up  to  the  prefent,  but  feem  only  to  be  hafty  decla- 
rations of  the  court,  without  taking  any  time  to  confider:  one 
of  them  was  for  impertinence  both  in  the  interrogatories  and 
depofitions,  and  therefore  could  admit  of  no  doubt :  but  the  cafe 
of  Horfiy  verfus  Horfey^  before  Lord  Macclesfield^  in  May  1724^ 
is  exadly  in  point,  for  it  was  to  refer  depofitions  for  imperti- 
jienceonly,  and  the  order  was  made  oh  hearing  counfel  of  both 
fides,  but  the/e  were  no  cofts  either  given  againft  the  plaintiff 
in  that  cafe,  or  his  commiflioners,  becaufe  the  defendant's  cpm- 
miffioners  were  equally  in  fault :  on  the  i8th  of  March  i74Pt 
on  a  motion  before  me,  I  made  an  order  for  referring  interrd* 
gatories  and  depofitions  both  for  fcandal  and  impertinence ;  the 
Mafter  certified  that  neither  of  them  were  fcandalous  and  im* 
pertinent ;  and  the  court,  upon  exceptions,  held  only  the  5dl 
interrogatory  was  fo,  but  at  the  fame  time  determined  that  fome 
of  the  depofitions  were  both  fcandalous  and  impertinent,  and 
ordered  the  fcandal  and  impertinence  to  be  expunged,  but  gate 
no  cofts  I  his  Lordfliip  therefore  did  the  fame  in  the  prefent  ca(e, 
and  declared  it  was  out  of  decency,  and  for  the  honouroF  thin 
court,  who  would  not  fuffer  any  thing  fcandalous  or  imperti* 
nent  to  ftand  in  the  proceedings  here,  but  that  they  fhould  be 
purged  of  both,  and  likewife,  for  the  fake  of  the  party,  that 
nothing  refleding  upon  his  character  might  appear* 


!n  the  Time  of  Lord  Chancellor  HARDWiCKCi  2t3f 

I- 

Jttonym9U5j  December  15,  1741,  the  third  feaJ  after  Michaelmas  Cafe  186%' 

term. 

THE  Attorney  General  moved  to  fuperfede  a  writ  of  re- 
plevin fued  out  of  this  court. 

In  the  Sheriff's  court  at  Brijlofthtre  was  a  condemnation  of       .  ' 
a  ihip  upon  a  foreign  attachment ;  the  perfon  who  was  the 
.owner  of  the  (hip  fued  out  a  writ  of  replevin  againft  the  plain- 
tiff below;  it  was  moved  now  on  his  behalf,  that  it  might  be 
fuperfeded* 

Lord  Chai^cellgRi 

The  writ  of  replevin  is  of  courfe,  and  is  not  of  grace  but  of  Ttc court  win 
tight,  and  unlefs  there  is  a  fraudulent  ufe  made  of  it,  'twould  fu**F'c?fcd?J^j# 
be  of  dangerous  confequence  for  me  to  fuperfede  it  upon  an  in-  of  replevin,  ua^ 
terlocutory  motion  only :  you  fliould  have  pleaded  that  you  ^^•I**^* *•  * 
had  property  in  the  &ip,  and  then  the  plaintiff  in  the  replevin  nuide"ofk. 
muft  have  taken  out  a  writ  de  proprietdte  probanday  (Vide  Reg,  After  a  writhe 
Brev.  83.  a.  and  85.  b.)  and  the  whole  affair  would  have  been  ["f/^^^.  ^^^^ 
regularly  heard  in  the  courts  at  Wejlminjier^  for  after  the  writ  [his  cowthw* 
has  once  iffued  here  it  is  de  officio^  and  this  court  has  nothing  nothing  further 
further  to  do  in  it.  to  do  in  it. 

There  was  fomething  of  the  fame  nature  before  Lord  Mac-- 
tUsfield^  in  the  cafe  of  IVardv.  the  Duke  of  Buckingham^  upon  a 
feifure  of  a  large  quantity  of  allom,  when  his  Lordfhip  cited 
all  the  old  learning  upon  original  writs,  and  pointed  out  this 
method  of  proceeding  to  Mr.  Ward  by  pleading  property. 


Yates  verfus  Hambfy,  December  17,  1741,  Cafe  iSy. 

AN  objection  was  made  for  want  of  parties,  where  a  mort^ 

gagee  infee  hat 

7  he  bill  in  this  cafe  was  brought  to  redeem  a  mortgage  of  ^^veyrncewitJT 

lottg  fhuiding.  f^veral  limita- 

*  tions  and  re- 

The  obje£):ion  was,  that  as  there  has  been  an  abfolute  con-  the  firft  tenant  ii% 
Veyance  made  of  this  eftate  by  the  mortgagee  without  any  claufe  tail  at  leaft  rodft 
of  redemption,  with  feveral  limitations  over,  the  perfons  in  re-  fo^'Slif  cow^ 
mainder  under  this  conveyance  ought  to  have  been  parties, 

IfOKD  Chancellor,  . 

Where  a  mortgagee,  who  has  a  plain  redeemable  intereft, 
Inalce^  feveral  conveyances  upon  truft>  in  ordei:  to  intangle  the 
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affair,  and  to  render  it  difficult  for  a  mortgagor  or  his  repre^ 
fentatives  to  redeem,  there  it  is  not  neceflary  that  the  plaintiflT 
ihould  trace  out  all  the  perfons  who  have  an  intercft  in  fui^i^ 
truft,  to  make  them  parties. 

B|it  where  the  redemption  depends  upon  equitable  oircttm<» 
ftances,  and  the  plaintiff  is  not  in  the  common  cafe  of  redeodp* 
tions,  and  where  the  mortgagee  in  fee  has  made  an  abibluCo 
conveyance  with  feveral  limitations  and  remainders  over,  the 
decree  cannot  be  complete  without  brioging  at  leaft  the  firft 
tenant  in  tail  before  the  court. 


Cafe  x88.  -^y^*  verfus  D$dd^  January  26,  1741. 

THe  owner  of  Ct^HOMAS  Ajlet  by  his  will  charged  his  lands  in  £^;r  with 
land  charged  with  -/  |he  fum  pf  ten  pounds  f$r  ann.  for  the  maintenance  of  a 
Ih^^L^^u^^^^''^'^^^^^^  but  the  repair?  of  the  fchool  to  be  at  the  ex- 
ichoolmafter^  pence  of  the  mafter  himfeif;  the  annuity  i$  direded  to  be  paid 
^feTfro'^tT  half-yearly  at  Lady-day  and  ^icbaelmas^  and  if  either  of  the 
JaymentTh^rwf  payments  fhould  bc  in  arrear  42  days  after  it  became  due,  then 
on  account  of      5  /« pit  week  was  allotted  by  way  of  mmim  pam^^ 

there  being  none 

or     yem.  ^  commiffion  of  charitable  ufes  iffued  out  of  this  court,  and 

by  the  inquifition  it  was  found  that  there  were  fix  years  vacan* 
cy,  in  which  there  was  no  fchoolmafter  from  1728  to  1734* 

The  commiffioners  fummoned  the  owner  of  the  land  charged 
with  the  annuity  to  appear  before  them,  but  he  making  default, 
they  awarded  that  he  ihould  pay  all  the  arrears  of  the  ux  yearsy 
and  tht  nomine  pcffna J  amounting  to  45/.  and  cofts  befldes* 

The  exceptant  took  two  exceptions. 

ift.  That  he  ought  not  to  pay  the  arrears  of  the  annuity  for 
the  fix  years,  becaufe  the  teftator  gives  it  only  while  there  is 
an  adlual  fchoolmafter,  and  the  vaci^ncy  is  not  owing  tp  any 
fault  of  the  land-owner. 

2d  Exception,  That  fuppofing  he  (hould  be  decreed  to  pay 
the  arrears,  yet  the  nomine  poena  will  be  relieved  againft   iq  •  « 
court  of  equity,  upon  paying  fuch  fums  as  have  been  found  in 
arrear. 

Though  there  ^^^^  Chancellor  over-rulcd  the  firft  exception,  and  compa]:ed 
are  not  perioni  it  to  the  cafc  of  a  charity  for  a  maintenance  of  a  feled  number 
in  a  panfli  fuf-    ^f  j^j^g  people,  wherc  notwithftandine  there  are  not  perfons  in 

fttjcnt  to  anlwer  -/i    r   /»•    •  r  .!/•.•  /•  i         i_      •  i 

thedcfcription  «  panfh  fufficient  to  anlwer  the  defcnpt^on  of  the  chanty,  yet  the 
of  a  charity,  yet  land  charged  with  the  payment  of  the  charily  is  not  difcharged 

Mfith  the  payment,  It  not  difchai^  doriag  that  time.  : 

4  I  during 
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dttring  that  time,  but  {hall  accumulate,  and  be  applied  towards 
Ike  advancement  and  increafe  of  the  charity.  1 

With  regard  to  the  fecond  exception.  Lord  CbanciU^r  faid,  ?'▼«  Amiugi/^r 
diat  the  nminepama  (hould  ftand  according  to  the  intention  in  "^^^fj^^  ^^ 
all  thefe  cafes,  as  a  fecurity  for  legal  intereft,  when  the  princi-  fmue,ifulher 
jpal  fum  is^ot  regularly  paid'at  the  particular  days  appointed  for  of  theluif.yearl^' 
it :  but  would  not  decree  the  exceptant  to  pay  a  grofs  fum,  to  nSJlitJ  wm  i? 
be  computed  at  five  (hillings  per  week,  after  default  of  payment  amar  4«  <uys 

Made.  after  it  heomn* 

^^  doe^thecottrtf 

«iU  iut&  it  only  to  ftand  u  t  iccuritj  for  legal  Inteteft,  when  the  prmcifvl  fmn  is  not  regularly  paid«^ 

Whfcre  there  is  a  daufe  of  nomine  poena  in  a  leafe.  to  a  te-  '^!**  whole ••- 
nant,  to  prevent  his  breaking  up,  and  ploughing  old  pafture  1^^  tTa^eTant 
ground,  it  is  otherwife ;  for  the  intention  of  i^  there,  is  to  to  pre?eot  his 

Jrive  the  landlord  fome  compenfation  for  the  damage  he  has  !iJS5^*!^>^''* 
uftained,  from  the  nature  of  his  land  being  altered,  and  there-  ihaii  be  paid,  and 
lore  in  that  cafe  the  whole  nomine  poena  (hall  be  paid,  and  not  ^^^^^  ^  '^teof 
at  the  rate  of  >fo/  per  centj  only  for  the  rent  referved.  /o^^t  w! 

finrved. 

As  to  cofts,  his  Lordfhip  faid,  it  has  been  determined  upon  Commiffionertof 
Ac  conftrufiion  of  the  ftatute  of  charitable  ufcs,  4.3  Eliz.  c.  4.  charitable  nfst 
that  commiffioners  have  no  power  to  give  cofts,  but  this  couit,*^*,"^''*' 
can  do  it;  and  therefore  as  the  exceptant  has  been  very  vexa-  43 £/r«. c. 4, to 
tious.  Lord  CbanceUer  decreed  cofts  againft  him  to  be  taxed  by  a  k*T^  ^^**  ^*' , 

(l1  this  court  can  da 


Bajlis  and  Church  verfus  the  Attorney  General j  January  29,  I74i<    Cafe  189  • 

^WO  hundred  pounds  were  given  under  the  will  of  Mr.  i^.  by  will  gives 
_     Lam  to  the  ward  of  Bread-Street  according  to  Mr. waf/ w  a.^ 

his  will .  cording  to  Mr« 

his  will. 
LM  HMrdmcke  woold  not  allow  of  parol  ofidcoce  to  explain  the  teftator*i  intention  when  there  is  a  hiatik 

The  bill  brought  by  the  alderman  and  principal  inhabitants 
of  the  ward,  to  have  the  directions  of  the  courc  for  the  appli« 
cation  of  this  charity,  and  the  Attorney  General  was  made  a 
defendant*  '  / 

JLORD  CHANCi^LLOR, 

There  are  inftances  where  this  court  has  admitted  parol  evi-  when  t  perfoa 
dence  to  afcertain  the  perfon  intended  by  the  teftator,  where  he*^*^^^^)^^^^^ 
lias  been  mentioned  only  by  a  nicknaoie,  or  where  there  have  where  there' hsfv 

been  two  who 
baye  )iad  the  ikine  Chriftian  a^d  forname^  parol  CTidrnce  has  been  admitted  to  ifcertam  whom  the  teita« 
tor  m^^tU 
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been  two  perfons  who  have  had  the  fame  Chriftian  and  fur-# 
name  ^  but  1  do  not  remember  any  cafe  where  the  court  has 
gone  fo  far,  as  to  allow  parol  evidence  of  the  intern  ion  or  a 
tcftator,  where  there  is  only  a  blank,  and  therefore  would  not 
permit  it  to  be  read.  ^ 

ttemoneym         Though  the  alderman  and  inhabitants  of  a  ward  arc  not  in 

toM  caie  was  de»        .  -^  .  ,       ,        , 

creed  to  bedii-  po*"^  O'  la>^  3  Corporation,  yet  as  they  have  mace  the  A -torncy 

fofed of  iji  fuch  General  a  party  in  order  to  fupport  and  J'uliain  the  charity,  I 

i^dTraa!^  Md^  ^^"  "^^^^  ^  decree  that  the  money  may  from  time  to  t.:ne  be  dif* 

inhabitants  of  pofcd  of  in  fuch  charities  as  the  alderman  for  the  time  being, 

the  ward  ftaD  and  the  principal  inhabitants,  fliall  think  the  mofl  beneficial  to 

think  moft  be-     ^l„  .„^^j 

»&uMk  ^"^  ward. 

Cafe  190.  Brenton  vcrfus  Gamul^  January  29,  1741. 

A  Bill  was  brought  againft  the  defendant  for  a  difcovery  of 
title-deeds,  and  likewife  of  the  title  to  the  eftate  in  qucft 
tion,  and  for  relief,  and  to  be  let  into  ihepoffeiEon  of  the  pre- 
miiTes. 

TciiiBtfbryears^      The  title  fct  up  by  the  plaintifF  is  a  right  to  a  revcrfion  in  fee 

Jofferancy  «n-   ^'^P^^**^^  "P^*^  ^^  determination  of  a  leafe  for  99  years.   After 

not  by  fine  diveft  the  term  expired,  which  happened  in  the  year  1715,  the  defend-i 

^  eftate,  tnd      ant  Continued  in  pofTefflon,  and  paid  a  rcferved  rent  of  101.  and 

tmaittoing  t.  ^^^^^  ^^  advantage  of  the  plaintiff's  ignorance  of  his  title,  as 

he  had  no  counterpart  of  the  leafe,  the  defendant  levied  a  fine 

of  thefe  very  lands  of  which  he  was  only  tenant  at  will :  the 

plaintiff  having  come  to  fome  knowledge  of  his  title  about  a 

year  before  the  fine  was  levied,  he  applied  to  the  defendant  to 

deliver  pofTeffion,  but  he  refufed  to  do  it,   iipon  which  the 

plaintifF  in  1722  brought  an  ejedment,  to  which  the  defend** 

ant  appeared,  and  nothing  further  was  done  upon  it. 

The  defendant  to  the  prefent  bill  pleads  the  fine  fo  levied^ 
and  five  years  and  non-claim,  as  a  bar  both  to  the  difcovery  of 
the  title,  and  the  title-deeds,  and  likewife  to  the  relief  prayed* 
under  the  bill. 

Lord  Chancellor, 

If  aperfon  has        If  the  plaintifF  has  lofl  his  right  by  a  legal  bar,  he  can  have 

loft  his  right  by  no  remedy  ^  but  his  cafe  as  ftated  by  the  bill,  and  not  all  dc« 

canhivtno?(L  "*^^  ^X  ^^^  aofwer,  is  of  fuch  a  nature  as  intitles  him  to  all  the 

medj,  favour  that  this  court  can  fhew  him. 

It  would  be  of  dangerous  confequence  to  admit  of  fuch  prac^ 
tice  as  appears  in  this  cafe  ;  for  nothing  is  more  common  thaa 
long  terms  of  years  with  a  fmall  rent  refervcd,  and  it  very  fre-, 
quently  happens  thofe  who  claim  under  the  original  lefFor,  from 
t/ieiengih  of  the  term,  become  quite  ignorant  of  their  title. 
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A  valuable  confideration  fet  forth  by  the  def-ndant  protefls  A  pleaofabarc 
him  iTom  giving  an  anfwer  to  a  title  Ice   up  by  the  plaintifF,  ^'^^f^^^Jg^^ 
but  a  plea  of  a  bare  tide  only  without  fetting  forth  any  con- any  confidcra- 
fideration  will  not  do  it.  '''"': ^'^} Ztn 

protect  a  oeten- 
dant  from  giving 

A  plaintifFih  this  (?afe  is  intitled  not  only  to  have  difcovery  an  anfwer  to  the 

r.  L-iL  ^  u^rri-^^  title  fet  up  by 

JO  matters  which  he  cannot  prove,  but  of  luch  rpatters  as  may  thepUimiff/ 
be  of  eafe  and  relief  to  him  in  recovering  his  title. 

The  fafls  as  they  are  ftated  by  the  bill  of  the  defendant's 
being  only  a  tenant  for  years,  and  paying  rent  after  the  expi- 
ration of  the  term,  I  muft  take  for  granted,  as  they  are  not 
denied  by  the  anfwer. 

Tenant  for  years  at  will,  or  at  fufferance,  cannot  by  fine 
deveft  an  eftate,  and  turn  it  to  a  right. 

But  what  the  defendant  infifts  on,  is  a  difleifin,  and  the  a£i;8 
to  create  this  a  difleifin  are  matters  in  paisy  as  length  of  poflef- 
fion,  non-payment  of  rent,  (sfc,  but  the  principal  thing  relied  on 
is  the  eje^ment. 

An  ejefiment  every  body  knows  is  a  fiilitious  thing  only  to  The  confeffioa 
come  at  the  right  in  queftion  ;  therefore  the  confeffion  of  leafe,  a^/oufter°wfll 
entry  and  bufter,  will  only  operate  to  the  purpofe  for  which  the  operate  only  ro 
ejcdment  is  intended,  and  is  equally  fiditious  witli  the  ejett-  ^^^^-l^'^^^^^^^^^ 
ment  itfelf ;    for  it  would  be  of  extreme  ill   confequence  that  ^g^^  jg  Jn^g^^d. 
fuch  a  proceeding  fhould  give  a  feifin  Co  the  defendant  inejedt-  ed,  and  is  equally 
meat  fo  as  to  enable  him  to  levy  a  fine.  fbTlSm'In^ 

itfelf. 

Next  as  to  the  fine  itfelf,  it  is  levied  by  a  general  defcrip-  Though  inafine 
tion  of  lands  lying  in  fuch  a  parifh  in  the  county  palatine  of  ^ore  Trcei^^of 
Che/ler:  now  there  are  frequent  inftances  of  tenants  in  fee,  who,  land  than  belong 
in  levying  a  fine,  often  put  in  more  parcels  of  land  than  do  ac-  to  the  conufor, 
'  tually  belong  to  the  conufor,  but  then  a  court  of  equity  will  ^^^^.i^y  ^111^6- 
xcftrain  it  to  fuch  lands  as  do  really  belong  to  the  conufor.        /^ram  it  to  fuch 

lands  as  really 

Here  the  defendant  had  lands  lying  in  the  fame  parifh,  to 
which  he  had  an  indifputable  right,  and  tho'  the  plaintiff  had 
notice  of  the  fine  by  the  proclamations  according  to  the  ufual 
courfe  in  the  grand  feffions  of  IFaleSj  yet  the  deed  to  lead  the 
ufes  of  that  fine  was  in  the  conufor's  pocket,  f)  that  the  plaintiff 
could  not  know  of  what  lands  it  was  levied, and  therefore  might 
reafonably  conclude  it  was  levied  of  fuch  lands  in  this  pariih 
as  the  defendant  had  a  right  to  levy  it  upon. 

The  plea  ordered  to  ftand  for  an  anfwer  with  liberty  to  ex- 
cept, fave  as  to  matters  of  account. 

Yof..!!.  R  Lowtbir 
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Cafe  191.  Lowther  verfus  Carlton^  February  i,  174 1. 

Lord  Chancellor, 

Apurchaferwith  HT^  HIS  IS  a  bill  brought  to  impeach  a  purchafc  made  '3^ 
notice  himfclf  J[  years  ago  :  the  defendant  was  a  purchafer  with  notice*, 
ilrhTbou^^r     ^^^^  ^^^  Marquis  of  Wharton^  who  bought  without  notice. 

without  notice, 

SVJSdlr  Ihe""'      I*  J«  certainly  the  rule  of  this  court,  that  a  man  who  is  a 
firft  parchafe.     purchafcr  with  notice  himfclf  from  a  perfon  who  bought  with- 
out  notice,    may  (belter  himfelf  under  the  firft  purcnafer,  or 
otherwife  it  would  very  much  clog  the  fale  of  eftates. 

Where  by  a  If  a  counfel  or  attorney  is  employed  to  look  over  a  title, 

tranfaaion  fo.    ^^^  ^    ^^^^  ^^^^^  tranfadjon  foreign  to  the  bufinefs  in  hand 

reign  to  the  •'.  i    >     ""n       ^t  m    r*,        %       ^  !/•  r-ri-» 

bufinefs  in  hand,  has  noticc,  this  fhall  not  afFcct  the  purchafer ;  for  if  this  was 
t  council  or  at-  not  the  Tule  of  the  court  it  would  be  of  dangerous  confequence, 
T^ok'^l^^t  as  '^  would  be  an  objeSion  againft  the  poft  able  counfel,  be- 
title  has  notice,  caufe  of  courfc  they  would  be  more  likely  than  others  of  Icfs 
fd  h*"°°^  *^'  eminence  to  have  notice,  as  they  are  engaged  in  a  great  num* 
chafer.*  ^""       ^cr  of  affairs  of  this  kind. 

Cafe  192.     Barret  and  others^  creditors  of  John  Powell j   verfus  Arm  Pavelf, 

widow y  and  others y  February  i,  1741. 

Anaffignment  yt  Bill  was  brought  by  Creditors  againft  an  heir  of  an  in- 
heJa^ftoVe^  l\^  f^^^cnt  pcrfon,  and  likcwife  againft  his  widow,  to  have 
ditors  iindef  ihe  tne  benefit  of  the  aflignment  of  the  infolvent*s  eftate  from  the 
ftatutc  for  leJirf  clerk  of  the  peace  at  the  feffions,  under  the  ftatute  for  the  relief 
debtt'^e^'dnotofinfolvent  debtors. 


It  was  objected  by  the  counfel  for  the  defendant,  that  the 
aflignment  in  this  cafe  by  the  clerk  of  the  peace  to  the  major 
part  of  the  creditors  is  informal,  becaufe  it  is  only  figncd 
by  the  clerk  of  the  peace,  and  not  fealed  y  and  that  as  the 
ad  of  parliament  directs  an  aflignment,  and  does  not  difpenfe 
with  fealing,  that  it  ough't  to  be  executed  like  alt  other  affign* 
ments  to  convey  real  eftates. 

Majier  of  ihe  Rolls.  I  am  of  opinion  that  the  aflignmeift 
without  fealing  is  fufficient,  as  it  has  been  the  conftant  method 
taken  by  all  clerks  of  the  peace  fince  the  ad  of  parliament  fdf 
relief  of  infolvcnt  debtors  took  place. 


Smih 
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Smith  and  HeUn  his   wife  vcrfus  Fnnch  widoWy  February  20,  Cafe  193. 

1741. 

THE  bill  was  brought  for  a  fatisfaSion  of  a  breach  of  Ifahu/bandeven 
truft,  and  the  plaintiffs  by  it  have  made  the  following  »^ter  maniagc 
cafe  :  Helen,  the  daugher  of  the  defendant,  lived  with  her  till  wifr?fortane  to 
ihe  married  her  firft  hufband  Mr.  Segar ;  upon  his  makin|;  his  a  iruflee  forber 
addrefles  to  her  in  the  way  of  marriage,  Mrs.  French,  the  mo-  ^cp"*t«  »^^  "4 
ther  of  the  plaintiff  Helen,  approved  of  the  match,  and  the  day  guilty  of  a  breach 
before  the  wedding  agreed  to  be  a  truftee  of  1000/.  the  por-  of  truft,  tbit 
tion  of  Helen,  which  confiftcd  of  tallies  or  Fxchequer  orders  at  ^^""/^"fl'f* 

f  1   r        •  •  /.I  till  1  .1.     >^«m  to  make  fa- 

3/.  per  cent,  and  for  this  purpofe  the  mother  had  the  orders  deli-  tisfaaion  to  the 

vered  to  her,  and  afligned  to  her  by  an  indorfement  upon  each  of  "fi"y  i^^'rujl. 

them  :  previous    to  the  marriage  a   fettlement  was  prepared, 

but  not  executed  till  after,  by  which  the  truft  of  this  1000/. 

was  declared  to  be  in  the  firft  place  for  the  fole  and  feparate 

ufc  of  the  wife  during  the  coverture,  and  for  the  iffue  of  this 

marriage,  and  in  cafe  there  fhould  be  no  iffue,  that  then  the 

abfolute  property  (bould   veft   in  the  furvivor  of  hufband  or 

wife  ;  in  a  very  few  years  afterwards,  Mr.  Segar,  being  diftreffed 

in  his  circumftances,  prevailed  upon  the  mother,  who  was  the 

truftee,  to  let   him  have  thefe  orders,  and  fold  them  and  ap« 

plied  the  money  to  pay   his  own  debts,  except  350/.    which 

he  refunded  to  the  mother  upon  her  preffing  him  for  it ;   he 

died  infoivent,  and  therefore,  as  the  mother  was  a  truftee  for 

the  daughter  the  plaintiff,    the  plaintillFs   infifted  (he  has  been 

guilty   of  a  breach  of  truft   in  delivering  up  the  tallies  for 

1000/.  to  the  power  of  the  hufband,  and  for  that  reafon  ought 

to  make  good  the  defi;:iency,  which  is  650  /.  to  the  plaintiffs. 

The  defendant  Mrs.  French  made  this  defence  :  That  (he 
difapproved  of  the  match  between  her  daughter  Helen  and  Mr, 
S'g^^j  '^ut  upon  the  felicitations  of  her  daughter  did  agree  to 
it  at  laft,  and  admitted  that  fhe  had  the  tallies  indorfed  over  to 
her  for  tfie  1000  /.  the  day  before  the  marriage,  but  in  a  very 
fliort  time  after  the  hufband  Mr.  Segar  became  very  neceffitous^ 
and  his  creditors  very  importunate  ;  and  that,  at  the  joint  re- 
queft  and  the  repeated  importunities  both  of  her  fon-in-law 
and  daughter,  (he  did  deliver  over  the  tallies  to  Mr.  Sigar,  but 
not  with  an  intention  that  he  fhould  imbezle  them  to  his  own 
ufe,  but  upon  his  fuggeftion,  that  the  land-tax  tallies,  of 
which  thefe  were  part,  were  quite  full,  and  that  he  muft  fell 
them  out  and  buy  others  ;  that  when  flie  found  Mr.  Segar  had 
impofed  upon  her,  and  had  applied  the  money  to  pay  off  his 
debts,  (he  threatned  to  fue  him;  upon  which  her  daughter  fell 
upon  her  knees,  and  begged  her  mother  would  defift  from  her 
intention,  for  it  was  only  making  bad  worfe,  and  that  (he  would 
releafe  her  mother  from  any  demand  (he  might  have  againft 
-hcTj  on  account  of  the  truft  :  the  mother  did  not  proceed  in 

R  2  {\i\n^ 
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fuing  the  hufband,  but  by  fair  means  recovered  back  350 r* 
afterwards,  till  the  day  of  his  death,  the  hufband  and  the  plain* 
tiff  Helen  lived  with  Mrs.  French^  and  were  maintained  by  her, 
and  from  his  death  till  her  fecond  marriage,  which  was  no 
lefs  than  feven  years,  the  daughter  lived  with  the  defendant, 
and  never  inftfted  upon  this  demand,  but  feveral  times  offered 
to  give  the  mother  a  releafe. 

Thefafts  of  the  plaintiff /Jif/^«*s  falling  upon  her  knees, 
to  folicit  in  behalf  of  her  firft  hufband,  and  of  her  offering  to 
execute  a  releafe  to  her  mother,  after  Segar*s  death,  was  proved 
by  Judith  Powell^  another  daughter  of  the  defendant,  who 
was  about  eleven  years  old,  when  the  iirft  fa£l  happened,  and 
about  thirteen  when  the  fecond  happened  of  the  plaintiff 
Hilen^s  promifing  to  releafe. 

The  principal  cafe  relied  on  for  the  plaintiff  was  cited  by 
'Mr,  Noel y  and  is  mentioned  in  Needier' s  C2l(c^  Hob,  page  225. 
7  Ed.  4.  14.  the  wife  being  cejluy  que  truft^  flie  and  her  huf- 
band fold  the  land  :  fl)e  received  the  money,  and  they  both  re- 
quired the  feoffee  to  make  eftate  to  tfie  vendee,  and  yet  flic 
after  her  hufband^s  death  was  relieved  againft  the  feofi«e,  and 
might  alfo  againff  the  vendee  if  he  was  privy  to  the  ufe» 

Lord  Chancellor, 

The  queftion  in  this  cafe  is  fingly  between  a  ceftuj  qui 
truji  and  a  truAee,  and  therefore  it  is  not  at  all  material  whether 
the  fettlenient  is  voluntary,  or  for  a  valuable  confideration. 

And  if  there  were  no  other  circumftances,  it  cannitt  be 
idoubted,  but  if  a  hufband,  even  after  marriage,  conveys  hjs 
wife's  fortune  to  a  truftee  for  her  fole  and  feparate  ufe,  and 
the  truffee  is  guilty  of  a  breach  of  trui},  that  this  court  will  de- 
cree him  to  make  fatisfadion  to  the  cejiuy  que  trufl ;  indeed  if 
there  were  creditors  of  the  hufband,  who  had  a  prior  lien  upon 
the  property  fo  conveyed,  it  might  make  a  material  difference. 

The  principal  queftion  here  is,  whether,  upon  all  the  circuou 
fiances  of  this  cafe,  the  defendant  has  been  guilty  of  a  breach 
of  truft,  and  this  muft  depend  upon  the  defence  vi^ich  (he 
has  fet  up  by  way  of  rebutter  to  t-he  plaintiff's  demand ;  if  it' 
fiood  clear  of  fuch  circumftances  there  could  not  be  a  plainer 
breach  of  truft  than  delivering  up  thefe  tallies  to  the  power  of 
the  huftsand. 

But  the  prefent  cafe  appears  to  me  to  be  a  very  hard,  and  a 
very  harfh  demand  in  a  court  of  equity  as  it  is  circumftanced^ 
taking  (be  evidence  on  bQU;v  fides  to  be  true. 

He 
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He  then  run  over  the  material  parts  of  the  defence,  in  tlxc 
manner  I  have  before  ftated  it. 

In  the  firft  place  his  lord(hip  faid  here  is  a  very  ftrong  equity 
for  the  mother,  that  what  fhe  did  in  the  affair  was  at  the  im- 
portunity and  repeated  felicitations  of  the  daughter,  and  who 
fince  the  death  of  her  firft  hufband  has  over  and  over  again  offer- 
ed to  execute  a  releafe,  when  fhe  might  beyond  all  contradi6tion 
have  done  it ;  for  though  the  affignment  was  an  unfortunate 
tranfadion  for  the  daughter,  yet,  as  it  was  done  at  her  own  re-  « 
queft,  (he  could  not  blame  her  mother  for  it. 

An  objedion  has  b^en  made  to  the  moft  material  witnefs  for  Though  a  wit* 
the  mother,  who  is  Judith  Powell^  becaufe  (he  was  but  eleven  nefsbcanin»«nt, 
years   old  when  (he  fwore  to  one  faa,  and  thirteen  when  (he  wii"„ofinl!?.-* 
iWore  to   the  other;  but  notwithftanding   her  tender  years,  ^atc  his  evidence. 
this  does  not   at   all  invalidate   her  evidence,  for  fuch  a  cir- 
camftance  as  a  brother  and  fifter*s  being  in  the  utmoft  dirtrefsj 
and  the  falling  upon  her  knees  to  beg  and  implore  a  mother 
not  to  ruin  them,  muft  make  full  as  great  an  impreilion  upon 
a  young  mind,  as  an  old  one. 

There  is  another  obfervation  very  material  for  the  defend- 
ant, that  notwithftanding  the  plaintiff //^/f;i  lived  with  her 
mother  at  the  time  the  fecond  marriage  was  propofed,  yet  there 
is  not  a  fyllable  of  proof  offered  to  (hew,  that  either  Helen  her- 
felf,  or  the  plaintiff,  mentioned  the  leaft  tittle  of  this  afiair, 
or  even  made  any  demand  of  the  650/.  which  they  have  now 
fct  up  by  their  bill. 

And  as  it  is  an  extreme  har(h  one,  after  all  the  kindnefs  and  If  m  infant  who 
tcndemefs    the   plaintiff  iif/^«  has  received    at    her  mother\«;  ^°^.*^"^j^]^^^^^^ 
hands;  I  am  of  opinion  the  defence  is  very  fuificient  to  rebut  n"y"co.Xms"^ 
all  the  piaintifiPs  equity,  aficr  iic  conges  of 

a«je,  it  will  bind 
him,  though  widabU  at  his  clctlion. 

I  think  it  comes  very  near  the  cafe  the  defendant's  counfel 
kavc  compared  it  to,  of  an  infant  under  age,  who  contradting 
a  debt  during  his  minority,  (hews  his  confent  to  it,  by  con- 
firming it  after  he  comes  of  age,  which  (hall  effectually  bind 
him,  though  it  was  voidable  at  his  election. 

So  here,  a  promife  by  the  wife  to  releafe  during  the  cover-  Apron- ire  during 
ture,  it  is  certain  could  not  bind  the  wife,  but  if  atter  the  death  cove.-r.re  dDcs 
of  her  hu(band  (he  repeats  the  promife,  it  is  a  confirmation  of  ^u^i/rvea^d^' 

it,  and  is  good.  after  the   huf- 

bano*s  death,  it 

The  cafe  of  Thayer  and   Gould^  Feb.  the   9/A,    1739,  (vide^^  a  confuma- 
I  T.  AtL  615.)  firft  heard  before  the  late  Majer  of  the  Rol/s^^''"^ 
and  afterwards  before  me,  has  been  compared  by  Mr,' Noel  to 
the   prefent,  but  there  the  c/rcumftances  in  fupport  oi  i\\e 
p)jk}ndJP:s  dcmdnd,  were  much  lirongct  than  in  the  prcfcnt. 
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A  wife  in  that  cafe,  after  being  very  hardly  and  cruelly  ufed 
by  a  hufband,  was  prevailed  upon  to  join  with  him  in  impor- 
tuning the  truftec,  to  convey  over  a  truft  eftate,  which  was  for 
the  feparate  ufe  of  the  wife,  to  the  hufband,  and  as  the  truftec 
was  a  very  near  relation,  he  could  not  be  fuppofed  to  be  ig« 
norant  of  the  cruelties  the  wife'  had  undergone,  efpecially  as 
file  was  proved  -to  be  in  tears  the  whole  time,  that  the  con- 
veyance from  the  truftee  to  the  hufband  was  reading  and  exe- 
cuting. 

There  was  another  ftrong  circumftance  againft  the  truftee^ 
that  he  adually  retained  as  much  out  of  the  truft,  as  would 
fatisfy  a  debt  of  his  own  from  the  hufband  :  befides  too,  it  was 
land  which  had  been  conveyed  in  truft,  and  I  remember'very 
well  a  great  ftrefs  was  laid  upon  the  circumftance  of  it's  be* 
ing  real  eftate  :  I  did  not  make  any  decree  there,  for  upon  tjnj 
recommendation  the  affair  was  compromifed,  and  a  middle  way 
found  out  by  the  parties  to  put  an  end  to  the  difpute. 

In  the  prcfent  cafe  the  original  bill  was  decreed  to  be  dif- 
miffcd  without  cofts,  fo  far  as  it  feeks  relief  for  the  remainder 
qf  the  1000/.  And  a  crofs  bill  brought  by  the  defendant  for 
the  board  and  maintenance  of  the  daughter,  was  likewife  dif- 
tniiTed  without  cofts. 

Cafe  194.  Bogjhaw  vtxiws  Spencer^  at  the  Rollsy  February  18,  1 741, 

nENJAMINJllifon  devifes  lands  to  B.  and  C.  and  their 
•^  heirs,  in  truft  by  rents  and  profits,  fale,  or  mortgage,  to 
pay  his  debts,  and  funeral  expences,  and  after  in  truft  as  to  a 
moiety  to  the  ufe  of  his  nephew  Thomas  Bagjhaw  for  life,  with« 
out  impeachment  of  wafte ;  remainder  to  truftees  and  their 
heirs  during^the  life  of  the  {?J\<i  Thomas  Bag/haw  to  prefervc 
the  contingent  remainders,  with  remainder  to  the  ufe  of  the 
•heiis  of  the  body  oi  Thomas  BagJhaWy  with  other  remainders 
over.  It  was  adjourned  after  fome  debate,  till  a  certificate 
fhould  be  made  in  the  cafe  of  Colfon  and  Colfon  :  3ut  it  veras  faid 
here  were  two  material  differences;  i.  The  claufey2iAJ  wafte, 
^.  This  was  a  truft,  and  the  court  muft  neceffarily  interpofe 
and  decree  a  conveyance.  Vide  the  cafe  of  Legate  and  Sewell^ 
I  P.  W.  87- 

Cafe  lOS*  Colfon  verfus  Colfon^   Mich.  14  Geo.  2,  174IJ  inB^  Rn 

THIS  was  a  cafe  fent  out  of  the  court  of  Chancery  for 
the  opinion  of  the  court  of  King's  Bench  on  thefc 
words  :  **  I  give  and  devife  my  lands  at  C.  to  Robert  Colfon  my 
<*  grandfon  for  his  life,  remainder  to  J,  and  JS,  and  their  heirs 
**  to  fupport  contingent  remainders  during  the  life  of  Robert 
^*  Colfon y  remainder  tQ  t\ve  Wu%  of  the  body  qi  Robert  Colfon 


Ill  the  Time  of  Lord  Chancellor  Hardwickb.  247 

•'  lawfully  begotten  ;**  and  the  queftion  was,  whether  Robert 
Colfon  had  an  eftate  for  life  or  in  tail.  Mr.  HoUings  argued  that 
he  had  an  eftate-tail,  for  that  it  was  a  rule  in  law,  wherever 
the  anceftor  took  an  eftate  for  life  with  words  of  limitation  to 
his  heirs  or  the  heirs  of  his  body,  they  (hall  not  take  by  pur- 
chafe  but  by  defcent,  and  that  the  teftator's  intention  would 
Hot  rontroul  the  operation  of  a  rule  of  law.  King  verfus  Mel» 
Hfigj  Ventris  214,  (S^  225.  2  Lev.  58.  Blackburn  verfus  Ewer^ 
I  P.  IV.  54,  56.  2  Roll.  Mr.  258.  Trevor  verfus  Trevor.  Abr. 
Caf  Eq  387.  1  Lutvj.  825.  Carth.  lyi.  Lord  Glenorchf 
verfus  Bojvili^  Caf.  in  Eq.  in  Lord  Talbot's  time^  3.  2  Salk.- 
t^S.  1  here  being  truftees  to  fupport  contingencies  makes  no 
difference,  as  appears  from  Papillon  verfus  Voyce^  2  P,  FV.  i\ji. 
which  to  this  queftion  is  fully  in  pointy  there  being  no 
truftees. 

Mr.  Booth  on  the  other  fide  argued,  that  the  teftator's  in- 
tent was  to  give  an  eftate  for  life  to  the  grandfon,  by  placing 
truftees  to  take  advantage  of  the  forfeiture,  which  could  only 
be  in  cafe  he  was  tenant  for  life.  2d]y,  The  intention  of  the 
teftator  was  the  chief  rule  in  the  conftruSion  of  wills,  for 
which  he  cited  Papillion  and  5«/j,  Eq,  Caf.  Abr.  185.  and  that 
the  word  heirs  is  a  word  of  purchafe.  Carth.  272.  Pybus  ver- 
fus Mttford^  I  Vent.  372. 


je' 


Colfon  verfus  Colfon^  November  12,  1743.     A  rehearing. 

\0B  ERT  Bromley  feifed  in  fee  of  the  reverfion  and  inherit- 
ance of  feveral  eftates  at  Thorpe  Bulner  in  the  bifhoprickof 
Durham^  expectant  on  the  death  oi  Elizabeth  Forjiery  by  his 
Will,  dated  the  \^i\i  oi  July  17 12,  devifed  the  fame  expectant 
as  ^aforefaid  to  Robert  Colfon  for  lite,  remainder  to  truftees  during 
Ym  life  to  preferve  contingent  rennainders,  remainder  to  the 
heirs  of  the  body  of  the  faid  Robert  Colfon^  remainder  in 
like  manner  to  the  defendant  PVilliam  Colfon  and  the  heirs  of 
his  body. 

After  the  teftator's  death,  Robert  Colfon  with  Elizabeth  For^ 
ftir  fufFcred  a  common  recovery,  and  declared  the  ufes  to  the 
faid  Elizabeth  Forjler  for  life,  remainder  to  Robert  Colfon  and 
his  heirs. 

Mr.  Attorney  General  counfel  for  the  plaintifF  Elizabeth 
Colfon  fitter  of  Robert  Colfon. 

THfe  principal  and  only  queftion  he  faid  arofe  upon  the  de- 
vifc  in  Robert  Bromhys  will. 

It  is  infifted  on  by  the  defendant  IVilltam  Colfon^  that  Robert 
was  only  tenant  for  life,  and  coafequently  was  not  intitUd  iv> 
fuffer  the  recovery. 

T\y\s 
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This  caufe  was  heard  before  Mr,  Verney^  the  late  Matter  of 
the  Rolls,  in  July  1739,  who  referred  it  to  the  Judges  of  the 
court  of  King's  Bench  upon  this  point ;  in  puifuance  thereof 
a  cafe  was  made,  and  there  were  two  arguments  before  the 
Judges  of  the  court  of  King's  Bench;  but  they  declined 
giving  any  opinion,  and  therefore  the  parties  have  beea  ad- 
vifed  to  bring  it  in  this  ibape  before  your  Lordfhip* 

All  the  direftions  prayed  by  the  plaintiff's  bill  are  confe'* 
quent  of  the  opinion  the  court  will  give  in  this  point, 

Mr,  Attorney  General  for  the  plaintiff:  Connefling  thefc 
two  eftates  together,  I  infift  makes  an  inheritance  in  Robert 
Colfon^  and  the  rule  from  whence  I  argue  is  laid  down  in 
I  Injl.  309.  a,  and  h,  and  Shellefs  cafe,  i  Co,  93.  ^. 

It  is  not  at  all  material,  whether  there  is  any  eftate  inter- 
vening, for  it  is  the  fame  if  limited  to  A.  for  life,  and  to  the 
heirs  of  the  body  of  A,  or  to  A,  for  life,  to  B.  for  life,  and  to 
the  heirs  of  the  body  of  A. 

Where  the  anceftor  makes  fuch  a  limitation  as  this,  it  is 
giving  the  devifec  every  thing,  and  the  fenfe  of  the  law  in  this 
refped  is  fo  very  flrong,  that  nothing  can  be  plainer,  Fidi 
I  Inji.  28.  *. 

An  anceftor  cannot  make  his  heirs  purchafers  ;  and  another 
reafon  is,  the  law  will  not  fuffcr  an  efiate  of  inheritance  to  be 
in  abeyance ;  the  rule  extends  to  the  cafe  of  wills  as  well  as  tfli 
conveyances  in  the  life  of  the  party. 

It  is  not  fufficient  to  fay  that  we  are  to  be  governed  by  the 
intention  of  the  parties,  for  a  man  cannot  break  through  tl^r 
rule  of  law,  but  this  intention  muft  be  confiflent  with  it. 
Vi4e  Sfuly.  Gerard^  Cro.  Eliz.  525. 

The  next  confideration  is,  what  there  is  in  the  particular 
framing  of  thjs  will  to  take  it  out  of  the  general  rule. 

It  has  been  infifted  that  iJ<?^/r/ C^^w  took  an  eftate  for  life 

only,  and  that  his  heirs  are  purchafers. 

But  in  this  will  the  intention  is  very  plain  that  the  heirs  of 
Robert  Coijon  fhould  take  per  for  mam  doni^  for  here  is  all  the  ap- 
pearance of  an  eftate-tail,  heirs  of  the  body  of  his  grandfon 
lawfully  b-^gotten  or  to  be  begotten,  words  moff  peculiarly  fig- 
r.ificant  to  create  an  eftate  tail ;  and  great  ftrefs  was  laid  upon  • 
them  by  Lqrd  Ch.  Juft,  HaUy  in  King  v,  Mellmgy  i  V^nU 
214,  225. 
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It  has  been  urged  by  the  defendant's  counfel,  here  are  ftrong 
words  to  fhew  the  teftator  intended  only  an  eftate  for  life  as  a 
devife  to  his  grandfon  for  and  during  his  natural  life,  fsfc. 

But  then  the  contingent  remainder,  preferved  by  the  limita- 
tion to  the  truftees,  is  nothing  more  than  the  limitation  to  the 
heirs  of  the  body,  and  not  to  a  remote  remainder. 

Suppofe  the  teftator  had  faid  to  truftees  to  preferve  contingent 
remainders  to  the  right  heirs  of  Robert  Co Ifon  :  the  gentlemen  of 
the  other  fide  would  hardly  fay  that  right  heirs  eo  nomine  can 
take  as  purchafers,  the  law  would  not  admit  of  it,  and  yet  the 
intention  is  equally  clear  here,  as  it  would  have  been  there. 

If  the  limitation  had  been  to  the  heirs  of  the  body  of  a  flrang« 
cr,  it  mi^ht  have  been  otherwife,  for  they  would  have  been  pur- 
chafers,  becaufe  there  was  no  anceftor  to  take  firft,  but  there 
is  no  cafe  where  heirs  of  the  body  take  as  purchafers  if  the  ancef« 
tor  has  the  eftate  for  life. 

I  will  put  theftrongeft  cafe;  fuppofe  a  devife  to  J.  remainder 
to  his  heirs,  and  that  the  teftator  (hould  by  exprels  words  fay,  I 
intend  the  heirs  fliould  take  as  purchafers,  yet  it  would  not  pre-* 
vail  againft  the  rule  of  law  that  heirs  cannot  take  as  purchafers. 

The  fecond  point  I  would  infift  upon  is,  that  the  rule  of  law 
muft  prevail  againft  the  plain  intention  of  the  teftator :  Goodright 
yerfus  PuUen^  12  Geo.  i.  Devife  to  Nicholas  Lijle  for  life,  re- 
mainder to  the  heirs  of  h's  body  and  his  heirs  for  ever.  Here 
the  latter  words  were  neceffarily  rejected,  becaufe  they  would 
deftroy  the  eftate;  and  the  court  held  this  was  ian  eftate- tail, 
for  they  were  words  of  limitation  and  not  of  purchafe.  Vide' 
Legate  verfus  Sewell^  i  P.  /F.  87.  and  Morris  verfus  JVood  at  the 
Cockpit  J  a  plantation  caufe,  the  24th  of  March  1730,  held  to 
be  an  eftatertail  by  Lord  Chief  Juftice  Raymond  smd  Eyres.  In 
J^ord  GUmrchy  vcxi\x%BofviUe^  Caf,  in  Eg,  in  LordTalbot^s  timcy  3, 
declared  there  by  Lord  Talbot^  that  if  it  had  been  a  devife  of 
a  legal  eftate,  it  would  have  been  an  eftate-tail.  Vide  Roberts 
verfus  Dixfvelly  December  8,  i  38.  before  Lord  Hardwicke^  (i 
y.  -^/i.  607.)  Thruftout  verfus  Peat^  Mich.  7*.  3  Geo.  i. 

In  all  thefe  cafes  it  was  plainly  the  intention  of  the  teftator^ 
that  there  ihould  be  only  an  eftate  for  life,  and  yet  held  to  be 
an  eftate-tail  in  conformity  to  the  rules  of  law- 
It  is  obfervable  on  the  cafes  upon  the  words  ijfue  of  the  body 
^nd  heirs  of  the  body,  that  they  have  never  been  conftrued  words  , 
of  purchafe,  but  v^here  the  teftator  intended  to  point  out  par-* 
tigul^r  perfons. 
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Lord  Chancellor^ 

I  would  willingly  deliver  the  parties  from  any  further  trouble, 
if  I  could  do  it  confiftently  with  the  rules  of  the  court;  but 
this  is  a  mere  quefiion  in  law,  and  is  already  put  in  a  proper 
courfe;  and  unlefs  there  was  fomething  executory  in  it,  I 
ought  not  to  meddle  with  it  in  equity,  except  there  were  fome 
cafe  already  in  point  determined  :  But  as  there  is  not  one  de- 
termined where  there  is  an  interpotition  of  truftees  to  preferve 
contingent  remainders,  I  will  therefore  affirm  the  late  Mafter 
of  the  Roll's  order  of  reference  to  the  Judges  of  the  court  of" 
King's  Bench,  an4  then  it  will  go  on  regularly. 


A  certificate  of  the  Judges  of  the  court  of  King's  Bench, 
upon  the  8th  oi  May  1744)  in  the  cafe  oi  Colfin  verfus 
Colfon. 

WE  have  heard  counfel  in  the  queftion  referred  by  your 
Lordfhip  to  us,  and  as  it  appears  by  the  ftate  of  the 
cafe,  there  is,  after  the  determination  of  the  eftate  for  life  to 
RobeH  Colfon^  a  devife  to  Jfabell  his  daughter,  and  to  Ralph  R$^ 
Unfon  and  their  heirs  for  and  during  the  life  oi  Robert  Colfin* 

We  are  of  opinion,  that  by  reafon  of  the  remainder  inter* 
poflng  between  the  devife  to  Robert  for  life,  and  thefubfequenC 
limitation,  to  the  heirs  of  his  body,  the  faid  Robert  took  an  ef« 
tate  for  life,  not  merged  by  the  devife  to  the  heirs  of  bis  body, 
but  by  that  devife  an  eftate-tail  in  remainder  veiled  in  the  (aid 
Robert. 


Sir  IVtUiam  Lee^  Knight,         Chief  Juftice, 

Sir  mUtam  Chappie,  B 
Martin  IVright^  Efqj 
Thomas  Denifin^  Efqj 


Sir  William  Chappie,  Knight,  ^ 
Martin  Wright,  Efqj  V  Juftices 


t^^  WiUts 
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TVillis  verfus  Jeimgan^  February  26,  174 1.  Cafe  196. 

THERE  had  been  feveral  tranfadions  between  the  plain-  lf*p€rfonwai 
tiffand  defendant,  in  relation  to  the  defendant's  lottery  bJj^;^'^^^,^ 
or  falc,  as  it  was  called,  of  plate,  jewels,  ^c.  and  particularly  eyw  open,  equity 
an  agreement  in  relation  to  the  receipts  or  tickets  in  the  fale,  J*'/*^  «><>« '«''«7« 
a  great  number  of  which,  to  the  amount  of  no  lefs  than  eleven  foJJinrwily.'' 
thoufand,  had  been  delivered  to  the  plaintiff,  who  was  to  pay  a 
ftated  price  for  them,  and  if  by  ingrofSng  fuch  a  quantity  he  could 
fell  them  above  parj.   the  profit,  let  it  be  ever  fo  great,  was  to 
go  into  the  plaintiflPs  pocket:  the  plaintifF  might  have  fold 
them  to  very  great  advantage,  but  by  out-ftanding  his  market, 
and  infifting  upon  an  exorbitant  premium,  he  was  a  ronfidera- 
ble  lofcr  ;   and  now  brings  a  bill  to  be  relieved  againft  the  de- 
fendant, fuggefting  the  agreement  to  be  hard  and  unconfcion- 
able,  and  likewife  for  an  open  account  between  him  and  the 
defendant. 

The  defendant  fets  forth  the  whole  agreement,  and  inlllb 
that  there  was  no  fraud  or  circumvention,  but  that  it  was  a 
tranfadion  carried  on  with  the  utmoft  fairnefs,  and  an  agree- 
ment entered  into  aji  the  plaintifPs  own  requeft ;  and  that  if  it 
was  not  fo  beneficial  a  one  as  it  might  have  been,  it  was  in- 
tirely  owing  to  the  mifmanagement  of  the  plaintifFj  and,  as  to 
the  open  account  prayed,  the  defendant  pleads  a  ftated  account 
in  bar,  which  had  been  fettled  between  him  and  the  plaintiflF 
fometime  after  the  fale  or  lottery  was  finiflied,  and  entered  in  a 
book  that  related  merely  to  the  tranfadlion  between  him  and 
the  plaintifiF,  and  to  no  other  purpofc  whatever;  and  that  the 
adjufting  of  this  account  had  taken  up  a  week's  time  at  leaft; 
and  the  plaintifF,  at  the  time,  and  often  fince,  had  declared 
himfelf  extremely  well  fatisfied  with  it. 

There  were  feveral  witnefTes  on  the  part  of  the  defendant  to 
fupport  the  agreement,  and  the  fevt^al  facts  infifted  on  by  the 
anfwer,  but  there  was  not  a  tittle  of  evidence  on  the  behalf  of 
the  plaintifF  to  fupport  the  allegations  in  his  bilK 

Lord  Chancellor, 

It  is  not  fufficient  to  fet  afide  an  agreement  in  this  court,  to 
ftiggeft  weakncfsand  indifcrction  in  one  of  the  parties  who  has 
engaged  in  it ;  for,  fuppofing  it  to  be  in  faft  a  very  hard  and 
unconfcionable  bargain,  if  a  perfon  will  enter  into  it  with 
his  eyes  open,  equity  will  not  relieve  him  upon  this  footing 
only,  unlefs  he  can  (hew  fraud  in  the  party  contrading  with 
him,  or  fome  undue  means  made  ufe  of  to  draw  him  into  fuch 

an 
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an  agreement,  which  is  not  pretended  by  the  plaintifF  in  the 
prcfent  cafe  j  for,  from  the  evidence,  he  appears  to  have  been 
fo  fond  of  this  projeft  of  a  fale  of  plate,  jewels,  &c,  that  no 
perfon  ever  had  fuch  an  eafy  ftcmach,  and  quick  digeftion,  for 
he  wanted  to  have  monopolized  the  whole  number  of  tickets. 

The  plaintifTs  counfel  have  made  two  objections,  to  the  de- 
fendant's plea  of  a  ftated  account. 

1.  That  it  was  not  figned  by  the  parties. 

2.  That  the  vouchers  were  nc^t  delivered  up  at  the  time. 

Where  perfons  As  to  the  firft,  there  is  no  abfolute  neceiCty  that  it  fhould  be 
have  mutual  deal- fjgned  by  tht  parties  who  have  mutual  dealings,  to  make  it  a 
accountb"not ^  ftated  account,  for  even  where  there  are  tranfadions,  fuppofe 
ucccflary  tomakc  between  a  merchant  in  England  and  a  merchant  beyond  <ea,  and 
it  a  ftated  one,  ^j^  account  is  tranfmitcd  here  from  the  perfon  who  is  abroad,  it 
it"any  icngth^of^  *s  not  the  figning  which  will  make  it  a  ftated  account,  but  the 
time,  without  perfon  to  whom  it  is  fent,  keeping  it  by  him  any  length  of  time, 
"a^^  which  ^1^*^^"^  making  any  objeftion,  which  (hall  bind  him,  and  prc- 
ilnds  the  perfon  vcnt  hls  cutring  into  an  open  account  afterwards, 
to  whom  it  it 


|eat. 


The  fecond  obje£tion  is  becaufe  the  vouchers  were  not  deli« 
vered  up. 


_.    , ,.    .  Now  there  is  no  doubt,  if  vouchers  are  delivered  up  at  the 

The  delivering       ...  ^  -inii  t*^. 

«p vouchers  it  time,  It  IS  an  amrmation  at  lealt,  that  the  account  between  tht 
an  affirmation  parties  was  a  ftated  one,  but  to  make  it  fo,  it  is  not  abfolutely 
W«%heTar.^  nectffary  they  fliould  be  delivered  up  at  the  time  the  account  i« 
ties  was  a  ftated  fettled  ;  for  inftance,  in  the  cafe  of  bankers  and  their  cuftomers^ 
•ne,  but  not  ab-  j^  jg  feldom  done,  but  the  draughts  which  are  made  upon  them 
j^^^'thcy^T^^Vd  are  conftantly  kept  on  files,  and  at  different  times,  when  they 
be  delivered  up  at  fettle  accounts  With  you,  they  only  enter  in  a  book  which  they 
the  time  the  ac-  ^j^g  y^^   f^^  jj^^t  purpofe  the  fevcral  receipts  «nd  payments 

count  18  fettled.     ^      .    •'  r  rx-  •.!.  ^l    •      yi_  j   •  fi   •       . 

Bankers  keep  the  during  your  tranlacTions  With  their  loops,  and  it  would  be  ini* 
draughts  which    prudent  in  them  to  do  otherwife,  becaufe  the  vouchers  areverjs 

thereof fi"es?   ^^^^^  ^^  "^^  ^^  ^^^"^  ^"  clearing  up  any  difputes  between  ibmt 

becaufe  they  are  fhop  and  a  third  perfon. 

Touchers,  and  of 

vie  in  clearing  up  difputes  between  their  fliop  and  a  third  perfon. 

LcrJ  CbanciUor  decreed  the  plaintiff's  bill  to  be  difiniflcil 
with  cofts. 


Sma 
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Brace  verfus  Taylor y  February  lo,  1741.  Cafe  19*^ 

fTjrlLLI AM  Taylor^  who  was  feifed  of  certain  lands  in  Whereamatta, 
^   Brecknockflnre  in  Wales,  a   few  years  ago  thought  proper  "^J;;^^^  5;;^!Vf, 
to  make  a  conveyance  of  them  to  WtlUam  his  fon  in  fee,  ren-  diaion  of  the 
dering  an  annuity  of  37/.  per  ann,  to  himfelf  for  life,  and  10/.  cou^s  oifVaUsf 
per  ann.  tojudith  his  wife  for  life;  under  this  conveyance  mi-  Vlx^]"^^^^^^^ 
Ham,  the  fon,  entered  into  poffeifion,  and  for  fome  time  paid  may  take  their 
the  annuity   both   to  his    father  and   mother:  On  Lady -day,  ly^fy^^^'^"^^ 
1736,  miliam  the  father  gave  a  receipt  to  miliam  the  fon  for  fcqucncT,  it  \T^l 
fix  pounds  five  {hillings,  in  full  for  that  quarter  of  his  an-  inducement  with 
Buity,  which   was  due  at  that  day.      William,  the  fon,   ac-/^*J!^^^^**^^j^^ 
knowlcdged  by  his  anfwer,  that  there  were  other  little  money  cofti. 
tranfaSions  between  his  father  and  -him,  and  that  at  divers  times 
he  had  borrowed  fmall  fums  of  his  father,  but  he  fwore  thefe 
fums  of  money  were  all  difcharged  :  In  April  or  May,  1736, 
JinUiam,  the  fon,  made  his  father  another  payment  of  about 
5/.  ycry  foon  after,  William^  the  father,  died,   and  left  Braa 
his  executor;  the   prefent   bill  was   brought   hy  Brace  againft 
William  the  fon,  praying,  amongft  other  things,  that  William 
the  fon  might  pay  to  Brace  what  was  in  arrear  for  the  father's 
annuity  at  the  time  of  his  death,  and  that  he  might  come  to 
an  account  with  him  for  what  other  money  he  owed  him  on 
the  account  of  his  father. 

Lord  Chancellor  {2i\d,  his  opinion  was,  that  the  bill  ought  to  Tho' a  defendant 
be  difmiffcd  with  cofts  ;   he   faid  this  was   a  queftion    which  ^^""biif "^s'b^ 
arifes  within  the  jurifdiflion  of  the  courts  of  Wales;  and  tho'  ing  too'triaing* 
that  is  AOJC  a  reafon  to  prevent  the  parties  from  taking  their  ^o'*^»s<^<>»'^*« 
•    remedy  m  this  court,  where  the  matter  in  queftion  is  of  great  ^^lyl^^^Ul^ 
value  and  iifficulty,  yet,  where  the  difpute  relates  to  a   mat-  tageof  theob- 
ter  of  fmall  confequence,  that   is   an  ingredient  which    thisJ*'^^*?"  ^\  ^^ 
court  ought  to  con fider  ;  one  objeSion,  therefore,  which  the  bi""may  hive 
counfel  for  the  defendant  have  made   in   the  prefent  cafe,  is,  been  fo  drawn, 
that  the  matter  in  queftion  appears  to   be  of  fmall    and  tri-  "  ^**i^*7  ^IT- 
fling  confequence,  tho'  the  defendant  has  not  demurred  to  the  rer. 
pre^nt  bill  on  that  account,  yet  that  objedion  may  be  taken 
advantage  of  now  at  the  hearing;  tor  it  very  often  happens, 
that  a  bill    may  be  drawn  in  fuch  a  manner  as  to  prevent  a 
demurrer  of  this  fort,  efpecially  in  a  matter  relating  to  an  ac- 
count, and  therefore  it  would   be  very  unreafonable,   that  an 
obje£tion  of  this  fort  might  not    be   taken  at   the  hearing. 
In  the  time  of  Lord  Harcourt  a  bill  was  brought  in  this  court 
relating  to  tithes;  it  was  clearly  admitted  that  the   plaintiff 
had  a  right  to  fome  tithes  of  the  defendant  j  but,  as  the  tithes 
which    were  due  appeared    to    be  only  of  the  value   of  five 
pounds,  the   Chancellor  difmiflVd    that  bill    at  the   hearing; 
what  is  the  nature  of  the  prefent  cafe  ?   Here  is  a  till  brought 
to  have  a  decree  made  for  the  payment  of  the  arrears  of  an 
annuity,  which  were  incurred  in  the  life  of  the  plaintiff^s  tef- 
Utor.     A  receipt  is  produced  on  the  part  of  the  defendant^ 
2  V(li^iOo^ 
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whereby  it  appears,  that  at  Lady^daj^  ^736>  he  paid  his  &• 
ther  6/.  15^.  for  one  quarter  of  his  annuity,  due  at  that  time  ; 
this  is  an  evidence  there  were  no  other  arrears  of  the  annuity^ 
and  the  father  died  within  a  little  more  than  three  months  af- 
ter ;  fo  that  at  the  time   of  his  death  there  could  have  been 
but  one  quarter  that  was  in  arrear,  and  that  fo  fmall  a  fum  as 
6/.   15^.;  but  then  it  has  been  faid,  that  the  defendant  has 
admitted  by  his   anfwer,  that  he  at  different  times  borrowed 
fmall  fuitis  of  his  father,  and  though  he  does  fwear  he  has 
difcharged  thofe  fums  in  his  father's  life-time,  yet  it  has  been 
urged,  that  this  is  a  ground  for  directing  an  account  to  be 
Ifftdefrndant,    taken,  and   upon  the  account  it  may  come  out,    that  there 
fcjf  hi«  anfwer,     ^^g  f^  much  monev  owins:  from  the  defendant  to  his  father^ 
any  particular     that,  together  with  the   6/.  15/.  before  mentioned,  it  may 
fomdue,  tho*he  amount  to  a  fum  for  which  this  court  allows  a  bill   to  be 
^i^^^^'^l^^t  brought ;  and  it  is  indeed  true,  if  the  defendant  had  acknow- 
charged,  yet  it  it  ledged,  by   his  anfwer,  any  particular   fum  due,  though  he 
ftiU  a  ground  for  fv^rears  that  thofe  fums  were  difcharged,  that  might  have  been 
cowit!"^  ^^'  *  ground  for  direfting  an  account  to  be  taken  j  but,  in  the 
prefent  cafe,  the  only  acknowledgment  which  he  has  made  \s^ 
that  there  were  fmall  fums  of  money,  which  he  at  different 
times  borrowed  of  his  father ;  and  as    the  plaintiff  has  iiiade 
no  proof  what  thofe  fums  were,  and    as  the  defendant  has 
fworn  he  has  difcharged  them,  there  is  not  a  foundation  for 
diredling  an  account  to  be  taken  relating  to  thofe  fums,  and 
this  made  the  more  clear,  by  reafon  of  a  piece  of  evidence  pro- 
duced on  the  part  of  the  defendant,  by  which  it  appears,  about 
April  or  May  following,  he  paid  his  father  about  five  pounds, 
which  might  probably  be  the  difcharge  of  thefe  fums  men- 
tioned in  his  anfwer,  and   there   is  no  occafion  to  supply  that 
payment  to  the  annuity  ;  thefe  are  reafons  to  (hew,  the  plain^ 
tifFhad  no  ground  to  come  into  this   court,  and   his  natural 
J*emedy  was  a  diftrefs,  or  an  action  of  covenant  upon  the  deed  : 
**  And   his  lordfliip  decla"red,  he   faw  no  caufe   to  give  the 
*'  plaintiff  any  relief  in  equity,  and  ordered  th€  plaintifTs  bill 
•*  to  be  difmifTed  out  of  court  with  cofls." 

Cafe  198.  Young  verfus  Peachy^  February  11,   1741. 

Where  a  father  O  IR  Robert  Bredon^  on  the  2ifl  of  January^  1 7 19,  made  hi$ 
obtamtd  an  ab.   ^  ^jji    ^^^  thereby  gave  certain  houfss   in  Bond-flreet  and 

folate  conveyance  7^7     a      \        c  ..x.  iri.  7  r»       t         .- 

from  adaujihier,  Old-Jtreet^  of  the  value  of  about  340/.  per  ann,  to  Zaccheus  his 
in  order  to  an-  fon  for  life,  the  remainder  to  the  firft  and  other  fons  in  tail, 
j][^'°"*^j?"][|JJ*' remainder  to  his  daughters  and  their  heirs;  and,  in  cafe  of 
afterwards  makes  fuch  daughter  or  daughters  dying  without  iffue,  then  to  the 
ufe  of  it  foran- furvivor  or  furvivors  of  their  heirs. 

other,  this  court 

2b!ehcadVf fraud'  Sir  i?-5^^r/ 5r^^^«  died,  and,  upon  his  death,  Zaccheus  en- 
tered into  pofTeflion  of  the  tenements  both  in  Old-Jireet  and 
Bond'Jireet  \  Zaccheus  had  no  fons,  but  had  ifTue  two  daughters, 
Margaret  and  Lydia  \  Margaret  intermarried  with  Mr,  J^f^h 
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F$ity  and  the  plaintiff  Z>^ij  intermarried  with  Mr.  Toung  in 
1726.  Jofepb  Fox  was  in  very  bad  circumftanccs,  and  one 
French^  examined  in  the  caufe,  fwore,  that  about  that  time 
he  heard  Zaccheus  complain  of  Jofeph'^  extravagancies,  and 
faying,  that,  if  he  was  to  die,  Jofeph  would  wafte  all  that 
would  come  to  him,  for  which  reafon  he  would  endeavour, 
for  a  little  matter,^  to  get  Jofeph  to  join  i;trith  him  to  bar  the 
eftate-tail  in  that  moiety  which  he  would  be  intitkd  to^  in 
order  to  proted  the  eftate  from  bis  creditors. 

>^nd,  with  this  intent,  *<  Zaccheus  reprefented  to  hrs  daugh- 
**  ter  Margaret^  that  it  was  probable  he  fhould  not  have  any 
**  more  children,  and  that  it  would  be  for  her  benefit  to  join 
<•  in  a  common  recovery  of  a  moiety  of  the  premiffes  fo  li- 
**  mited  in  remainder  in  tail  to  his  daughter,  and  defired  her 
**  to  perfuade  her  huiband  to  join  in  the  fame,  and  that  there- 
*<  by,  and  by  a  deed  to  be  made  thereupon,  declaring  fuch 
**  recovery  to  be  to  the  ufe  of  Zaccheus  and  his  heirs,  this 
•*  moiety  would  be  proteftcd  from  the  creditors  oi  Jofeph  Fox^ 
<*  and  at  the  fame  time  promifed  Margaret^  that  he  would 
•*  take  the  eftate  fo  to  be  created  by  the  recovery,  and  deed 
•*  to  declare  the  ufes  thereof,  as  a  truftee  only  for  her  and 
^*  her  heirs,  and  that  the  operation  of  law  would  be  fuch 
**  thereupon,  he  not  paying  any  confideration  for  the  fame, 
^^  and  that  he  would  not  claim  or  iniift  upon  any  benefit 
•*  or  advantage  thereby." 

A  recovery  was  accordingly  fufFered  of  this  moiety  in  /ff- 
Ury  term,  1726,  in  which  Zaccheus  was  tenant  to  the  pr^ecipe^ 
and  Margaret  and  her  hufband  were  vouched,  and  a  deed  was 
perfeSed,  to  which  they  were  parties,  and  the  recovery  was 
thereby  declared  to  be  to  the  ufe  of  Zaccheus  and  his  heirs, 
but  no  confideration  whatfoever  was  paid  by  Zacchcusy  or  any 
other  on  his  behalf,  to  Margaret  and  her  hufband. 

Soon  after  Jofeph  and  his  wife,  on  account  of  other  circum- 
ftanccs, were  forced  to  go  to  South  Carolina^  in  order  to  fc- 
crete  themfelvcs  from  their  creditors. 

However  Zaccheus^  from  the  time  the  recovery  was  fuffered, 
conftantly  paid  to  Margaret  an  annuity  of  thirty  pounds /^r 
ann.  Afterwards  Zaccheus  had  the  misfortune  to  become  a 
bankrupt,  and  Sir  Robert  Peachy  and  others  were  chofen  his 
affignees  :  Zaccheus  died  in  March^  '734>  *"d  Jofeph  Fox  in 
'^''g^fly  '735>  ^nd  his  wife  fome  few  days  after  died  without 
ifTue,  without  having  made  any  difpofition  of  this  moiety  : 
The  prefent  bill,  brought  by  Touvg  2Lnd  Prances  his  wlfCy  againfl 
the  a^gnees  of  Zaccheus^  and  againft  a  mortgagee  of  this  eftate, 
under  a  mortgage  from  Zaccheus^  after  he  got  pofTeifion  of 
this   moiety    under   the   recovery,     praying,    amongft  other 

things. 
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things,  that  the  recovery  might  be  fet  afide  as  being  unduly 
obtained,  and  that  in  confequence  of  this  the  plaintiffs  might 
be  allowed  to  redeem  the  mortgage,  as  this  moiety  is  defcend^ 
ed  and  of  right  belongs  to  the  plaintiff  Lydla  and  her  heirs. 

Upon  the  hearing  of  this  cafe.  Lord  Chancellor  afked  the 
counfel  for  the  plaintiffs,  whether  they  were  willing  to  con- 
fent  that  the  30/.  per  ann.  vi\i\<;Ai^Zaccheu$  had  paid  to  .Mir- 
gant  fhould  be  refunded,  and  upon  their  declaring  that  they 
were.  Lord  Chancellor  faid,  bis  opinion  was,  that  the  reco- 
very ought  to  be  fet  afide  as  being  unduly  obtained,  and,  ia 
confequence  of  this,  that  the  plaintiffs  were  intitled  to  redeem 
this  mortgage.  He  faid  the  flate  of  the  cafe  was  no  more 
than  this  :  Sir  Robert  Bredon  gave  his  eflate  by  his  will  to  his 
fon  Zaccbeus  for  life,  the  remainder  to  truflees  to  preferve  con^ 
tingent  remainders,  remainder  to  his  firft  and  other  fons  in 
tail,  the  remainder  to  his  daughters  and  their  heirs,  asjtenants 
in  common  :  Sir  Robert  Bredon  died,  and  on  his  death  Zac' 
cheus  entered  into  pofTcfTion,  and  had  only  vfro  daughters,  io 
that  he  was  tenant  for  life,  with  remainder  to  them  in  tail : 
Zaccbeus  pins  with  Margaret y  one  of  his  daughters,  and  her 
hufband,  in  fuffering  a  recovery  of  a  moiety  of  the  premifles  5 
by  the  ufes  of  this  recovery,  Zaccheus  is  made  the  owner  of  this 
moiety  in  fee  :  in  the  deed  which  declared  the  ufes,  the  coh- 
fideration  is  recited  to  be  for  barring  all  entails  in  the  pre- 
miffes,  and  the  remainder  and  reverfion  expeftant  thereon, 
and  in  confideration  of  five  (hillings,  and,  as  the  deed  fays, 
for  divers  other  valuable  and  good  confiderations  ;  as  the  con- 
fideration  is  fo  loofely  expreffed,  in  point  of  law,  it  leaves  it 
open  to  the  parties  to  aver  any  other  confideration  ;  and  the 
queftion  is,  whether,  in  the  prefent  cafe,  there  is  not  room 
for  a  court  of  equity  to  fay,  that  here  is  either  a  truft  refult- 
ing  by  operation  of  law  for  the  benefit  ,of  the  daughter  that 
joined  in  fuffering  this  recovery ;  or  whether  there  is  not  a 
.  ground,  in  the  prefent  cafe,  to  dired  that  the  affignees,  under 
the  commifHon  of  bankruptcy  which  ifTued  againft  Zaccbeui^^ 
fhall  execute  a  reconveyance  under  the  head  of  fraud. 

With  regard  to  the  truft  by  operation  of  law,  it  has  been 
urged  on  the  part  of  the  plaintiffs,  that  there  is  fuch  a  one  in 
the  prefent  cafe,  becaufe,  though  in  point  of  law  there  is  at 
conflderatic^  appearing  on  the  face  of  the  deed,  yet  it  is  in- 
fifled,  that  here  is  no  valuable  confideration  to  prevent  a  truft 
arifing  by  implication. 

Lord  Chancellor, 
Trufta  by  impli-     Now  as  to  that,  I  am  of  opinion  that  there  was  no  fuch  truft  s 
Shcre  onc%r-  f^^  *^  *  ^^^  ^V  in^plic^tion  was  to  arife  in  the  prefent  cafe 

fon  pays  the  pur- 

chafe  money,  aod  the  coof^evaoce  is  taken  Ul  ths  aunc  of  t&Qthcr  $  but  the  nilc  U  sot  ^9  lar|S  u  tm 
Mftcad  to  ever  J  wbintarj  e^fivtf^mu 
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it  would  be  to  contradiA  the  ftatute  of  frauds  ;  for  it  might  be 
faid,  in  crery  cafe,  where  a  voluntary  conveyance  is  made,  that 
a  truft  (hall  arife  by  implication ;  I  jt  that  is  by  no  means 
the  rule  of  the  court  j  trufts  by  implicgtion,  or  operation  of 
law,  arife  in  fuch  cafes,  where  one  perfon  pays  the  purchafc 
money,  and  the  conveyjince  is  taken  in  the  name  of  another, 
or  in  fome  other  cafes  of  that  kind  ;  but  the  rule  is  by  no 
means  fo  large  as  to  extend  jto  every  voluntary  conveyance  ; 
for  thefe  reafons,  his  Lordfliip  (anl,  that  the  plaintiffs  could 
not  be  relieved  under  the  notion  of  a  truft  ;  however,  he  thought 
that  they  had  a  proper  ground  to  be  relieved  upon  under  the 
head  of  fraud. 

It  manifeftly  appears,  the  conveyance  from  Fox  and  his  wife 
was  obtained  in  order  to  anfwer  one  particular  purpofe,  but 
that  the  father  has  attempted  to  make  ufe  of  it  for  a  very  differ- 
ent one ;  and  there  have  been  a  great  many  cafes,  even  fince 
the  ftatute  of  frauds,  where  a  perfon  has  obtained  an  abfolute 
conveyance  from  another,  in  order  to  anfwer  one  particular 
purpofC)  but  has  afterwards  made  ufe  of  it  for  another,  that  this 
court  has  relieved  under  the  head  of  fraud  ;  for  a  pradtice  of 
t^is  foft  is  a  deceit  and  fraud  which  this  court  ought  to  relieve 
againft,  the  doing  it  is  dolus  maluSy  and  that  appears  to  be  the 
prefent  cafe  :  This  may  be  colle<ftei  from  the  evidence  of 
French  and  Sanguin ;  French  fwears,  that,  before  the  recovery 
Was  fufiircd,  he  heard  the  father  fay,  that  his  fon  Fox  was 
guilty  of  great  extravagancies  ;  and  that  if  he  had  the  eftate, 
he  would  certainly  wafte  it,  for  which  rcafon  he  would  endea- 
vour, for  a  little  matter,  to  g^tjofeph  to  join  with  him  to  bar 
the  intail  in  that  moiety  which  he  would  be  intitled  to,  in 
order  to  protect  the  eftate  from  his  creditors ;  what  Sanguin 
fwears,  was  fubfequent  to  the  recovery,  and  therefore  I  do  not 
lay  fo  much  weight  upon  it. 

A  court  of  equity  will  never  fuffer  a  deed  of  this  fort  to 
ftand  :  in  2  Fern.  307.  Wilkinfon  verfus  Brayfield^  there  is  a 
cafe  which  is  material  to  this  purpofe  ;  there  it  is  ftated,  *'  The 
•'  defendant  Bray  field  having,  by  the  means  of  Fogg  an  attor- 
**  ney,  prevailed  upon  Elizabeth  Corey  to  levy  a  fine  of  fome 
*'  houfes  in  Norwich^  and  to  execute  a  deed,  leading  the  ufes 
•^  thereof  to  Brayfield  ^n^  his  heirs;  and  it  being  proved  that 
**  (he,  at  the  time  of  levying  the  fine,  declared  Ihe  muft  make 
*<  ufe  of  fome  friend's  name  in  truft  ;  and  afterwards  by  will 
**  declaring  flie  had  levied  fuch  fine  only  in  truft,  and  the  better 
•*  to  enable  her  to  difpofe  of  the  eftate,  and  thereby  devifcd  it 
**  to  Wilkinfon  and  his  heirs,  fubjeft  to  the  payment  of  her 
*'  debts  ;  and  although  Br  ay  field  ^xovt^  a  great  familiarity  and 
<•  friendfliip  between  him  and  Elizabeth  Corey ^  and  that  fne 
<«  had  declared  he  fliould  have  her  eftate  ;  yet  it  was  decreed, 
«  not  only  that  the  eftate  (hould  be  liable  to  the  credit  »rs  debts 
«<  but  that  he  (hould  convey  the  eftate  tp  the  dcvifee  Wilkinj^^n 

Vol.  I/.  S  ^'^  Av\4 
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<^  and  his  heirs  :"  It  has  been  faid,  in  the  cafe  which  has  been 
cited,  here  were  two  different  declarations  of  the  ufes  of  the 
fine,  contrary  one  to  another,  and  likewife  there  were  credi- 
tors in  that  cafe,  and  Uierefore  thofe  might  be  reafons  for  that 
determination  :  but  I  do  not  think  they  were ;  and  it  feems  to 
me  that  cafe  was  fomething  fimilar  to  the  prefcnt  one  ;  it  is 
indeed  true,  in  the  prefcnt,  the  defendants  are  aflignees  under 
a  commiiEon  of  bankruptcy,  which  iiTued  againft  Zaccbeus^  but 
they  can  be  in  no  better  cafe  than  Zacchius  himfelf  would  have 
been. 

The  prefent  cafe  is  a  good  deal  like  one  which  I  very  well 
remember,  and  was  to  this  purpofe  :  A  man  intended  to  make 
a  mortgage  of  his  eftate  by  two  different  deeds,  the  one  an  ab* 
folute  one,  the  other  a  defeafance  upon  payment  of  the  mort- 
gage money,  which  was  the  old  way  of  making  mortgages ;  he 
executed  the  abfolute  conveyance,  but  when  he  had  fo  done» 
the  other  party  refufcd  to  execute  the  defeafance,  but  the  court^ 
without  any  difficulty,  decreed  him  to  do  it ;  his  Lord(hip  faidy 
that  other  cafes  of  the  like  kind  have  been  likewife  cited,  where 
conveyances  have  been  made  of  eftates  in  truft,  in  order  ta 
fcreen  them  from  forfeitures  for  felony,  and  thofe  conveyances 
have  been  fet  afide,  but  his  Lordfhip  faid  he  would  not  make 
any  particular  obfervations  upon  thofe  cafes. 

In  the  prefent  cafe  the  recovery,  as  has  been  faid,  was  fufiered 
for  one  purpofe,  and  is  attempted  to  be  made  ufeof  for  another^ 
and  though  it  has  been  obje<Sted  the  allowing  the  evidence  of 
this  fort  is  againft  the  ftatute  of  frauds  and  perjuries,  yet,  if 
that  objedion  fhould  be  allowed,  the  ftatute  would  tend  to 
promote  frauds  rather  than  prevent  them  ;  for  thefe  reafons 
therefore  I  declare,  though  there  had  been  no  other  circum« 
ftances  in  the  cafe,  I  ftiould  have  been  of  opinion  that  the  it« 
covery  ought  to  be  fet  afide. 

But  the  cafe  is  greatly  ftrengthencd  when  it  comes  to  be 
confidered  that  this  was  a  recpvcry  obtained  by  a  father  fromr 
his  child,  and  when  that  is  the  cafe,  it  affords  another  ftcQDg 
circumftance,  in  order  to  relieve  the  plaintiffs. 

Lwd  kIbi,  in  In  the  cafe  of  Glifen  and  Ogdm  before  Lord  Chancellor  J&V^, 
t*rf*^i^iS'^"  that  circumftance  was  ftrongly  relied  upon  ;  but  his  Lordfhip 
f!fed*o^'re^  refufed  to  give  relief,  for  he  faid  it  was  a  fair  bargain  between 
lisfoatconvey.  a  father  and  his  child,  and  he  would  not  weigh  in  golden 
Tf^i^fr^J*^^"^*'^^'  whether  the  confideration  was  exaSly  equal  or  not; 
chiidj  thcHoufeIn  March  1731  there  was  an  appeal  to  the  Houfc  of  Lords 
of  Lords  uponaa  from  that  decree ;  upon  the  appeal,  the  Lords  laid  great  weight 
wJI^Vu^n'"'  "P°"  ^^^^  circumftance,  that  the  conveyance  was  obtained  by 
chat  cifcuxniUnce^  sind  reverfed  tlw  decree. 

a  ftthet 
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ft  father  from  his  daughter  in  diflrefs,  and  the  decree  of  Lord 
King  was  rr-verfed  :  It  is  indeed  true,  from  the  time  the  reco- 
very was  fufFcred,  Zaccheus  paid  to  his  daughter  30/.  per  ann^ 
and  at  the  time  the  recovery  was  fufFered,  he  feems  to  have  an 
intention  of  doing  fo  :  But  the  moiety  of  thiseftate  is  of  the 
value  of  140/.  per  ann. ;  and  therefore  thofe  fums  of  money  caa 
by  no  means  be  a  fufHcient  confideration  :  However,  on  the 
other  hand,  it  is  reafonable  this  conveyance  (hould  ftand  as  a 
fecurity  for  the  money  which  Zaccheus  had  fo  advanced  to  his 
daughter;  and  that  was  the  reafon  I  afked  whether  the  council 
for  the  plaintiff  were  willing  to  confent  to  refund  this. 

Upon  the  whole,  his  Lordihip  declared,  **  that  the  plaintifF 
••  ought  to  be  relieved  againft  the  declaration  of  the  ufes  of  the 
••  recovery  made  to  Zaccheus  Bredon  and  his  heirs,  by  the  deed 
••  of  the  1 6th  of  July^  1726 ;  upon  making  an  allowance  to  the 
••  aiEgnees  under  the  commiflion  of  bankruptcy  againft  Z/?^- 
••  cheus  for  the  30/.  a  year  paid  by  him  to  his  daughter  Mar»  ' 
•*  garet ;  and  it  was  further  ordered  that  the  affignees  do  convey 
•*  to  the  plaintiffs  Francis  Toung,  and  Lydia  his  wife,  and  the 
•*  heirs  of  his  wife,  the  moiety  of  the  faid  eftate  ;  and  upon 
*^  payment  by  the  plaintiffs  to  the  mortgagee  of  his  principal, 
•*  intereft,  and  cofts,  he  was  ordered  alfo  to  reconvey  the 
'*  mortgaged  premifTes  to  the  plaintiffs,  whom  his  Lordfhip 
•*  dire&d  to  be  admitted  creditors  under  Zaccheus^s  commif- 
**  lion,  for  what  they  fhall  have  paid  to  the  defendant  the 
**  mortgagee/' 

Forfln'  vcrfus  Forjier^  March  10,  I74it  Cafe  199, 

^HARLES  Forjler^, tht  father  of  John  and  Francis  Forjer,  As  ^unzi^Jat^^ 
^  made  a  fettlement,  upon  the  marriage  of  his  eldeft  fon  ^J^^^/ ^^",^^^^5^ 
Jobn^  of  a  freehold  church  leafe,  held  by  the  lives  of  Frances  the  in  nature  of  a 
wife  of  CbarJiSj  and  John  the  fon,  and  Gabriel  a  ihhd  fori,  in  */J?*"[^"^^\'^^^ 
trufty  to  permit  the  faid  John  to  enjoy  for  his  life,  and  then  his  may  ceruinV* 
intended  wife  for  life,  and  after  being  fubjcdt  to  a  charge  for  join,  and  bar  the 
younger  childrens  portions,  in  truft  for  the  heirs  males  of  the  J)^*^ ^f"  {j^j^^" 
body  of  John  For/ier,  and  in  default  of  fuch  ifiuc,  in  truft  for  hTd  bo°rh*the  ^ 
the  heirs  males  of  the  body  of  the  faid  Charles  Forfier  the  father,  intcicfts  in  bim- 
and  in  default  of  fuch  ilFue,  to  the  right  heirs  of  the  faid  Charles  ^he^nJaiilau'h 

FmftirJ  aleafc. 

The  faid  Charles  the  father  being  dead,  and  the  wife  of  John 
being  dead,  and  the  only  fon  of  John  by  his  faid  wife  being  alfo 
dead,  and  there  being  daughters  of  the  marriage,  the  defendant 
Caduriney  and  two  other  daughters  of  John^  made  a  fettlement 
of  the  church  Icafe,  under  which  the  defendants  claimed,  aiM 
levied  zhatfur  (onajjit^  and  afterwards  died  without  male  ifTue. 
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Upon  the  dezth  of  John  without  iflue  male,  theplaintiff, 
Fratuis  For/iir^  cWimcd  title  to  the  leafehold  premiiles,  iniifting^ 
thaty  by  this  fettlement,  John^  his  elder  brother,  was  only  tenant 
for  life,  and  that  the  limitation  to  the  heirs  males  of  his  body 
were  words  of  purchafe,  and  created  a  contingent  remainder  to 
his  heirs  males,  and  that  the  limitation  to  the  heirs  males  of 
the  body  of  his  father  Charlis  was  a  contingent  remainder,  to 
take  efFe<3  in  the  perfon  who  (hould  be  the  heir  male  of  the 
body  of  the  father  at  the  time  of  the  death  of  Johriy  and  that 
John  could  not  be  the  heir  male  of  the  body  of  his  deceafed 
father,  within  the  meaning  and  operation  of  the  deed,  bedaufe 
a  life  eftate  was  exprefsly  limited  to  him,  and  in  the  cafe  ofa 
defcendabie  freehold  it  vefts  in  the  heir,  not  as  heir,  but  as  fpe- 
cial  occupant;  and  t\\ztyohn  could  never  take  ?s  occupant 
under  the  defcription  of  heir  male,  becaufe  the  occupancy  could 
not  arife  till  after  his  own  death,  and  therefore,  that  the  heir 
male,  who  was  to  take  the  contingent  remainder,  muft  be  the 
plaintifF,  [vix,  the  heir  male  of  Charles  the  father,  ac  the  death 
of  J^hn  the  tenant  for  life),  and  that  if  John  was  but  tenant  for 
life,  his  fettlement  and  fine  fur  concejjit  could  not  bar  the  con- 
tingent remainder  which  ought  to  take  place  in  the  plaintiff. 

E  contra :  It  was  infifted,  that  the  limitation  to  the  heirs  of 
the  body  of  the  father  was  not  a  contingent  remainder,  but 
words  of  limitation  of  the  eftate,  and  muft  mean  the  heirs  male 
at  the  death  of  Charles  the  father ;  that  John  was  the  heir  male, 
being  the  eldeft  fon,  and  that  his  wife  being  dead,  and  his  fon 
being  alfo  dead,  his  life  eftate,  and  the  limitation  to  him  as  heir 
male,  were  united,  and  in  cafe  of  an  eftate  of  inheritance,  he 
would  be  tenant  in  tail  in  pofteftion  ;  and  in  cafe  of  a  defcend- 
able  freehold,  he  had  the  whole  intereft  in  him,  and  might  dif- 
pofe  of  it  as  he  pleafed,  and  bar  the  plaintiffs. 

Lord  Chancellor  was  of  this  opinion ;  and  faid,  as  tenant 
for  life,  and  the  perfon  in  remainder,  in  nature  of  a  tenant  in 
tail  of  a  freehold  leafe,  could  certainly  join,  and  bar^  the  fettle-  ■ 
ment ;  fo  the  fame  perfon  who  had  both  thefe  interefts  in  him- 
felf,  siS  John  certainly  had,  might  alfo  bar  the  intail  of  the 
freehold  leafe. 

Aiecoadfon,         And  though  it  fecmed  abfurd,  that  the  perfon  who  had  an 

tenant  for  life  of exprefs  eftate  for  his  life  fhould  alfo  be  the  occupant,  which 

fcmtiSdCTto'th^  occupancy  in  ftridtnefsdid  not  arife  till  the  death  of  the  tenant 

bdrtofthebody  for  life,  yet,  in  reality,  the  limitation,  which  in  the  cafe  of  an 

of  the  father,  theeftatc  of  inheritance  would  create  an  eftate-tail,  does,  in  the 

«nd*iiieeWer*'  cafe  of  a  freehold,  give  the  party  the  whole  intereft,  fo  as  to 

brother  may  bar  empower  him  to  difpofe  of  it;  and  he  principally  relied  upon 

ihcintaii.         .^j^  jj^^t  the  fon  of  John  being  dead,  and  the  remainder  to  the 

heiis  males  of  Charles  the  father  vtfting  thereupon  in  7^ff,  to 

y^hum  the  eftate  for  life  was  limited,  he  is  to  be  conhdered  in 

nature  of  tenant  in  taU,  and  m\^Vvt  iA^^fe  gl  \\.  \  %skji  ^ut  this 
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cafe,  Suppofe  a  fecond  Ton  tenant  for  life  of  fuch  a  freehold 
leafe,  remainder  to  the  heirs  of  the  body  of  the  father,  the  te- 
nant for  life,  and  the  elder  brother  the  heir  male  of  the  father, 
.  might  certainly  bar  the  intail,  and  therefore  where  the  fame 
right  is  in  one  and  the  fame  perfon,  he  could  certainly  do  it. 

N.  B.  As  to  defcendable  freeholds,  vtdi  10  Ca.  96.  Edward 
Seymor^s  cafe,  i  Roll.  Abr.  676. 

As  to  intails  of  freehold  leafes,  vide  Waftentys  verfus  Chap^ 
pil^  decreed  hy  Lord  Harcourt  1712.  3  iVms.  265.  and  the 
Duki  of  Grafton  verfus  Sir  Thomas  Hanmerj  3  Wms.  266. 

As  to  the  heirs  male  being  words  of  purchafe,  vide  Peacock 
verfus  Spoonery  2  Fern.  43.  and  Dafforne  verfus  Goodman^  2 
Vim.  362. 


Difmis  Daleyy  Efq\  and  Lady  Ann  hif  wife  verfus  Sir  Edward  Cafe  200. 
Dejbouverie  and  other s^  1 7  38. 

MR.  Smith  had  two  daughters,  the Countefs  of  C/anrickard^  Whether  a  coa- 
Md  Lidy  Dejiouverie;  in  17 14  he  fettled  a  houfe  in  ^j^^"^^,^^^^ 
d-Street     and   fome  leafehold  eftates  in   truft  for  Lady  jue»t,  if  they 
C/anriciard  for  life,  and  to  fuch  perfon  as  (he  by  writing  fbould  »««  inreftra.nt 
appoint;  by  his  will  July  the  jth,  1718,  he  gave  a  legacy  to  iTbiraJ-"* 
the  plaintiff  Anrty    eldeft  daughter  of  Lady  Clanrickardy   of  ways  pu'  a  fa- 


1000/,  at  21,  or  marriage,  with   intereft  at  4/.  percent,    to  T^'"^^'*^  *^°'*' 
yobn  her  brother  1000/.    at  21  j    if    one    died,  the   whole  t^^^'^J"  p^v^^t 
to ''the   furvivor,    and   the   refidue  of  his    real    and    perfon al  a  forfeiture. 
eftate  to  the  truftees,  in  truft  as  to  one  moiety  fur  the  l'<^le  ^^''^^^^^^  [• 
and   feparate    ufe  of  Lady  Clanrickardy  and   by  a  codicil  he  the  perfon  or 
direfts  that  in   cafe  the   plaintiff  Ann  {hould  marry    in  the  «^ate  of  the 
lifetime  of  the  Countefs,    without   her    confent,    that   the  J,'^pl''r^'3„a  d^^ 
plaintifFs  legacy  fhould  be  divided  among  the  reit  of   Lady  yoang  lady  her* 
danrickard"^    children  :     Mr.    De  GolU    was    the    furviving  f^UU  inclined 
truftee:  the  teftator  died,  and  the  Kail  of  Clanrickard.     On  [J^J^^^J^J^ 
the  ift  of  Augujl^  ^7i'^9  Lady  Clanriekard makes  an  appointment  conftder  them- 
ofherhoufc  and    the  leafehold  eftates  to  5«/7/^  Earl  <>f  ^^^«- ^'/rircL^t^a^^ 
rickard  for  life,  and  to  his  firft  and  other  fons  in  tail-male,  to  "cadUy'iojne* 
daughters  in  tail-general,  remainder  as  to  one  moiety  of  the  into  it  conicut. 
freehold  to  plaintiff  y/««  for  life,  and  to  her  Tons  and  daughters 
in  tail  male,  remainder  to  Lady  Mary  Bwke ;  as  to  the  other 
moiety   in  the  fame  manner   with  crois  remainders  ;  and  by 
another  deed-poll,  of  the  fame  date,  appoints  Mr.  De  GoUs  to 
affign  the  real  and  perfonal  eflate  devifed  by  her  father  to  the 
fame  tru flees,  ^\r  Edward  Dejbouverie^  J^^'^  Manley^  and  Thomas 
Wardy  and  their  heirs,   in  trufl  to  fell   and  lay  out  in  lands, 
and  fettle  to  the  fame  ufes  as  the  freehold  by  the  lafl  deed,  and 
till   fo  invefted,   to  be  placed  out  to  intereft,   and  be  ^i^^V\tA 
for  the  beaefitof  the  per  fons  in  rir  led  to  the  rents  and  ^to?ivs 

53  ^^ 
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of  the  eftate :  In  both  deeds  is  the  following  provifo,  that  if 

her  fon  the  Earl  of  Clanrickard^  the   plaintiff  Anriy  and  Lady 

Mary  Burk  Ihould  marry  without  the  confcnt  of  Sir  Edward 

Dejbouverie^  John  Manley^  and  Thomas  Wardy  or  the  major  part 

of  them,  or  the   furvivor  of   them,    if  any  of  them  fhould 

be  then   living,  that   then  he,  (he,  or  they,  marrying  with- 

-out   fuch   confent,    and  his   or   their   iffue,    or   defcendants, 

fhould  forfeit  or  lofe  all  his,  her,  or  their  right  to  the  pre- 

miffcs  ;    and    the    next    perlbn    in  remainder,    purfuant  to 

the  appointment   aforcfaid,    (hould  and  might  in  fuch   cafe 

enter  thereunto,  and  enjoy  the  fame  as  if  he,  (he,  or  they  fo 

marrying  without  conlent  as   aforefaid,  was  or  were  actually 

dead  without  iflue  :  by  her  will  (he  confirms  the  deeds  poll,  and 

makes  Sir  Edward  Dejbouverie^  John  Manley^  and  Thomas  Ward^ 

cxecutois  and  refiduary   legatees  on  the  fame  ufes,  and  alfo 

guardians  to  her  children  :  on  the  fiirft  oi  January^  i^ y.^  the 

Countefs  died  ;   and  on  the  9th  of  y«/^,   1734,  Mr.  DiGolls^ 

purfuant  to  a  decree  in  Chancery,  affigned  ail  the  truft  eftates 

to  Sir  Edward  Defbouverie. 

In  1734,  a  treaty  of  marriage  was  propofed  by  and  between 
the  plaintiffs,  and  after  it  had  been  carried  on  about  five  months^ 
the  plaintiff  Z>tf//r;^  acquainted  ?i\v  Edward Dejbouverii  Vf'\iyi\M 
intentions:  upon  which  Sir  Edward  took  down  in  writing 
from  Daley's  mouth  the  following  propofal  for  a  fettlement  oa 
the  marriage  :  4000  acres  of  land  in  Ireland  worth  1200/.  per 
ann,  of  which  fix  hundred  pounds  per  ann,  were  propofed  to 
be  fettled  in  prefent  for  their  maintenance,  the  remaining  6oo^ 
per  ann.  in  reverfion  after  the  father's  death  ;  in  cafe  flic  is  a 
widow,  and  has  iffue,  500  /.  per  ann.  in  cafe  (he  has  no  iffue 
600  /.  per  ann.  jointure,  her  own  fortune  to  be  fettled  together 
with  the  1200/.  per  ann. 

Z\t  Edward Dejbouverie  communicated  the  propofal  toManUf 
and  Ward  the  next  day,  who  did  not  approve  of  it,  in  regard 
Mr.  Daleyj  the  father  of  the  plaintiff,  was  to  have  the  intereft 
^  of  the  plaintiff  Ann's  portion,  which  was  about  8000/.  for 
his  life:  the  truftees  agreed  at  that  meeting  not  to  confent, 
unlefs  the  plaintiff  y/««'s  fortune  was  fettled  with  the  600/.  a 
year  for  the  prefent  maintenance  of  the  plaintiffs  :  on  the  tgtb 
of  May^  I J  259  Mr.  Manley^  at  the  requeft  of  the  other  truftees, 
tranfmitted  the  faid  propofal  (which  had  before  delivered  to 
the  truflees  in  writing  and  figned  by  the  plaintiff  D^/fy)  to  Mr. 
Taylir^  by  letter,  who  was  guardian  to  the  prefent  Earl  Ojf 
Clanrickard. 

The  letter  in  fubflance  as  follows  : 

We  take  the  liberty  to  give  you  fome  further  trouble  in  re- 
lation to  Lady  Anny  who  we  find  has  an  inclination  to  marry 
the  ton  pf  Mr.  DennU  J>a\tj  \  x)\t  ^o\iTv^^ttw\!L|»sAa  has  fent 
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the  inclofed  propofals  to  Sir  Edward  De/houverii  \  as  we  are^ 
intire  ftrangers  to  Mr,  Daky^  we  defire  you  may  inquire  into 
his  circumftancesy  and  how  far  he  is  able  to  make  the  fettle* 
ment  propofed  by  his  Ton,  and  if  his  father  fhould  defire  to 
treat,  it  is  our  opinion  my  Lord's  counfel  fhould  be  confultr^l 
thereupon.  Lady  ^««*s  fortune  at  prcfent  is  from  her  grand- 
£ither  Smth  about  3400  /.  befides  what  was  left  by  her  father 
out  of  his  Irijh  eftate,  which  will  make  the  whole  as  we  com- 
pute upwards  of  7000  /.  and  flie  has  a  further  expeftancy,  ia 
cafe  of  my  Lord's  death,  of  a  moiety  of  what  my  Lady  CIoH'^ 
rickard  left  my  Lord,  if  flie  marry  with  our  confent ;  if  not, 
flie  will  lofe  it,  and  the  whole  will  go  to  her  filler,  unlefs  flie 
fliould  likewife  marry  without  our  confent,  in  which  cafe  the 
whole  goes  to  Sir  Henry  Parker  5  this  is  all  the  influeicc  we 
have  over  Lady  Ann^  and  flic  might  with  her  fortune  marry 
much  better:  yet  if  Mr*  DaUy*^  father  will  make  the  fettlement 
firopoied,  we  believe  the  young  folks  are  too  far  engaged  for 
us  to  attempt  to  break  off  the  match,  and  therefore  we  fhaM  be 
obliged  to  confent  to  it.  Lady  Jnn  very  foon  after  her  mo- 
ther's death  went  to  her  father's  relations  without  our  privity 
or  confent,  and  how  far  they  may  have  perverted  her  we  can- 
not tell,  but  flie  and  the  young  gentleman  both  declare  them- 
selves protefiants,  and  fay  that  is  the  reafon  my  Lady's  father's 
relations  are  againft  the  match  :  We  are  your  mod  humble 
iervants,  John  Manley^  ^c.  London^  the  29th  oiMay  1735. 

Pejifcript^  The  above  letter  was  prepared  for  all  the  truftecs 
to  fign,  but  Sir  Edward  Dejbeuverie  going  out  of  town  in  a 
hurry,  defired  I  would  forward  it  to  you, 

Mr.  Tiyir,  in  anfwer  to  this  letter,  on  the  i8th  of  June 
fends  the  truftees  the  following  propofal  from  Mr.  Daley  the 
father. 

4000  acres  of  land  to  be  fettled  to  the  ufe  of  Dennis  Daley^ 
fenior^  for  life,  remainder  to  Dennis  Daley^  junior,  for  life,  with 
remainder  to  his  firfl:  and  every  other  fon  in  tail;  the  faid 
Dennis  Daley  hath  agreed  that  he  will  lay  out  the  portion  at 
intereft,  or  in  the  purchafe  of  lands  which  fliall  be  fettled  to 
the  fame  ufes,  600  /.  per  ann.  prefent  maintenance,  600  /.  per 
jointure,  if  no  iflue,  but  if  ifluc  500  /.  per  ann. 


It  appears  by  a  letter  from  Sir  Edward  Dejbouverie  to  Mr. 
^aylifj  that  all  the  truftees  refufe  to  confent  on  any  other  terms 
than  on  Lady  jtnn^s  portion  being  fettled  with  600  /.  per  ann. 
for  their  prefent  fupport  and  her  jointure  ;  and  the  reafon  they 

E've  is,  that  if  the  father  of  Daley  fliould  have  the  intereft  of 
ady  Jnn's  fortune,  which  at  6  /.  per  cent,  the  common  intereft 
in  Ireland,  produces  540/.  per  ann.  he  in  tffcti  parts  with 
jpothing  at  prefent. 

S4  TVt 
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The  plaintiff  Mr.  Daley  applied  feveral  times  afterwards  to 
Mr.  Manley  for  his  confent,  but  he  told  the  plaintifFhe  thought 
the  terms  infifted  on  by  him  and  Sir  Edward  Defiouvirii  and 
Ward  were  reafonable,  and  that  he  never  would  give  his  con- 
ftnt  on  any  other,  and  cautioned  the  plaintiff  againft  the  ill 
confequences  of  marrying  without  the  confent  of  the  three 
truftees  ;  and  told  him  if  he  would  confult  counfel,  and  they 
(hould  be  of  opinion  what  was  infilled  on  by  the  truftees  was 
un reafonable,  he  would  be  ready  to  fubmit,  but  not  otherwife. 

It  appeared  in  evidence  that  the  plaintiffs  were  married  by 
yohn  Gaynaniy  the  famous  Fleet  parfon,  on  the  5th  oijum  1735* 

The  plaintiff  Z)j/<y  never  applied  to  the  truftees  Manliy  and 
Ward  for  their  confent  till  he  had  been  married  fome  time. 

The  bill  is  brought  to  compel  Mr.  DaUy  the  father  to  1 
fpeciflck  execution  of  the  marriage  agreement,  or  fuch  other 
reafonable  fettlement  as  this  court  fhall  diredl  may  be  executed 
by  him  :  that  the  truftees  may  join  in  the  fettlement,  or  fign 
their  confent,  fo  as  to  prevent  a  forfeiture,  and  that  they  msf 
execute  the  trufts  in  the  two  deeds  poll. 

The  two  material  points  for  the  defendants  the  truftees  were, 
Firft,  Whether  what  the  truftees  have  done  amounted  to  a 
confent  to  the  marriage  of  the  plaintiffs. 

Secondly,  If  the  truftees  have  done  amifs  in  refufing.thcif 
confent  to  the  match. 

On  the  uth  of  December j  1738,  Lord  Chancellor  gave  jndg- 
ment. 

That  the  marriage  of  the  plaintiff  was  fubftantially  with  the 
confent  of  the  truftees. 

Firft  queftion, Whether  the  condition  annexed  to  the  power 
is  fuch  a  condition  as  Lady  Clanrickard  could  'annex. 

Secondly,  Whether  there  is  evidence  fufficiept  o,n  the  part 
of  the  plaintiffs  to  fliew,  that  their  marryirig  was  with  the 
confent  of  the  truftees. 

As  to  the  firft,  I  think  Lady  Clanrickard  had  a  power  to 

pnne^  this  condition. 

As  to  the  fecond,  I  think  the  condition  has  been  well  per^ 
formed. 

The  provifo  in  both  the  deeds  is  very  harOi  and  unreafon* 
Mc^  and  therefore  a  cgurt  oi  tt\u\iY  VvVV\it  yx^\%i^^\tiVikM\^ 
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2S  great  a  latitude  as  may  be  in  the  conftrudion  of  it,  to  pre* 
vent  a  breach  :  if  the  marriage  was  fuch  as  was  fit,  there  could 
be  no  objection  either  to  the  perfon  or  to  the  eftate  of  the  plain- 
tiff Mr.  Daley,  neither  was  it  a  difparaging  fettlement :  it  ap- 
pears through  the  whole  caufe  that  the  Lady  had  a  ftrong 
inclination  for  the  match,  and  therefore  in  fuch  a  pafe  the 
truftees  ihould  have  confidered  themfelves  in  the  light  of  a  pa- 
ftnt^  and  (hould  have  readily  come  into  a  confent. 

It  is  manifeft  both  from  the  letter  and  difpofition  of  Mr. 
jkbn/gr,  one  of  the  truftees,  that  he  agreed  to  the  propofal,  and 

{;ave  bis  confent  that  it  ibould  be  a  match  ;  and  the  letter  is 
ikewife  evidence  that  the  truftees  in  general  approved  of  the 
perfon,  behaviour,  and  quality  of  Mr.  Daley  ^  and  it  is  alfo  evi- 
dence of  their  confent  to  the  marriage,  provided  Mr.  Daley  the 
father  will  make  the  fettlement  he  propofed. 

The  words  in  the  letter,  wejhall  he  obliged  to  confent^  mean  Jro^ees  faying 
from  the  neceffity  of  the  thing,  and  for  the  happincfs  of  the  JJj/j"^^^  ^^ 
Lady,  and  ought  to  be  conftrued  a  prefent  confent,  that,  if  confent,  for  the 
the  father  would  make  the  fettlement,  they  would  not  break  iiappinefsof  th* 

the  match,  conftrued  a  pre- 

fent confent. 

I  havii  been  confidering  of  the  evidence  of  the  confent. 

As  to  conditions  whether  precedent  or  fubfequent,  where 
they  are  in  reftraint  of  marriage,  the  court  have  always  put 
the  moft  favourable  conftrudion  upon  them,  to  prevent  a  for- 
feiture ;  and  for  this  pufpofe  Farmer  verfus  Compton^  i  Ch. 
JUp*  !•  is  a  very  ftrong  cafe,  sitid  Bo^aek  and  Ireton^  7.Ch. 
Rep.  13.  under  the  names  of  Wifeman  contra  Fofler^  before 
^ord  Nottingham^  is  a  cafe  in  pointy 

The  truftees  have  fignified  their  confent  that  a  fettlement 
Ihould  be  made  according  to  the  prayer  of  the  plaintift^s  bill. 

And  therefore  I  will  decree  accordingly. 


Meure  verfus  Meure^  at  the  Rollsy  May  i6,  1737.  Cafe  20r. 

'  jf  BR  JHJMMeure  being  feifed  of  feveral  meffuages,  lands  IVtTthTh^i 
•^^  and  tenements  in  Surry  and  Suffhlky  on  the  i8th  of  Fe-  of  his  body,  hat 
hruary^  I73i>  "lade  and  duly  publifliied  his  laft  will,  and  did  ^^"^^^^^[^^^^ 
thereby  devife  all  the  faid  lands  in  the  faid  counties  to  John  tail-  butv^herc 
Knight  of  Gosfield^  Efq;  fince  deceafed,  and  to  the  defendant  it  is  to  one  for 
Andrew  Meure^  and  to  the  furvivor  of  them,  and  to  the  heirs,  Jjfg'^i'afh  to*he 
GTf.  of  fuch  furvivor,  in  truft  to  fell  the  fame  as  foon  as  con-  ifluc  ot  his  body, 
conveniently  may  be  after  \i\%  deceafe,   and  with  iht  motv^N  ^^^^^  ^*  ^^  ^^- 


^69  CASES  Argued  and  Determined 


Cafe  203.  Brudenell  verfus  Boughtoriy  March  5,  1741. 

iHEqueftions  in  this  caufe  arofe  on  the  wills  of  Mr» 
Richard  Boughton^  the  brother  of  the  defendant. 

The  firft  will  was  dated  O^ober  the  12th,  1738. 

The^eftiojii  In  the  name,  Wr.  I  Richard  Boughton  of ^  ^c.  do  give  and 
ThVleVXt;  difpofc  my  worldly  eftate  as  follows  : 

nnder  a  firft  will 

ronth^AT  Imprimis^  I  give  and  devife  to  my  fifter  Elizabitb  Brudmll 
eftate,  and  ^^^  f""^  ^f  8oQ  /.  to  be  laid  out  for  the  advantage  of  herfclf 
whether  revok-  during  life,  and  afterwards  to  her  children  j  and  likewife  I  beg 
t^H^rdwftl  ^^  ^^^'  ^^^^  ^^^  zAvict  of  my  executor. 

decreed  only  the 

Icfler  fuoM  to  be  Item^  \  give  to  my  fifter  Meliza  Layng  the  fum  of  400  /.  io 
fMUftauoftbc*^''****^"^ ''^  ^^  ^^^^  manper,  and  to  the  fame  purpofe  as 
teftator,  Mrs.  Brudtnell^s, 

The  teftator  gives  fome  fmall  pecuniary  legacies  ;  and  then 
follow  thefe  words : 

Lajlly^  l%\yt  the  remainder  of  my  eftate  ztNtafljam  and 
DunfdaU  in  the  biflioprick  of  Durham^  and  all  my  freehold 
and  perfonal  eftate  whatfoever  not  herein  otherwife  difpofed  of, 
after  payment  made  of  my  juft  debts  and  legacies,  to  my  bro- 
ther Shuckborough  Bougbton^  whom  I  alfo  appoint  my  executor 
to  this,  my  laft  will,  thereby  revoking  all  others :  Witneft 
my  hand, 

Richard  Beughton^ 

Signed  and  publifhed  in  the  prefence  of 

-      :  M.S.  H.B.  J. a 

The  fecond  will  was  made  at  LyonSy  dated  the  22d  of  May, 
N.S.  174.1. 

In  the  name  of  God,  fcfr. 

I  Richard  Boughton^  fellow  of  Jll  Souls  college,  Oxford^ 
make  and  appoint  this  my  laft  will  and  teftament,  hereby  re-* 
voking  all  other  wills. 

Imprimus^  I  give  and  bequeath  to  my  dear  fifter  Layng  the  fum 
of  100  /.  Secondly^  I  give  and  bequeath  to  my  dear  fifter  Brudi^ 
nell  the  fum  of  400  /. 
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Lajily^  I  give  and  bequeath  to  my  dear  brother  Shuckborougb 
Bougbtcft  all  the  reft  of  my  eftate>  real  and  perfonai,  and  appoint 
him  my  executor. 

Signed  Richard Boughton,, 

There  were  no  witneffes  5  but  the  whole  was  wrote  with  his 
own  hand. 

To  Sbuckborough  Boughton,  Efq, 

I  beg  to  recommend  my  fitter  Brudenell  to  your  kindnefs ; 
and,  befides  the  legacy  left  her,  I  beg  you  would  give  to  my 
Godchild  200/.  and  in  cafe  that  child  fhould  be  dead,  I  defire 
you'  may  give  that  fum  to  her  eldeft  fonj  I  defire  this  only  in 
cafe  you  make  ufe  of  the  laft  will. 

Richard  Bvughton. 
Lyonsy  Junet),  1741. 

This  bill  was  brought  by  Mrs.  Brudenell  and  her  hufband,  to 
have  the  legacies  left  to  her  raifed  and  paid  by  the  defendant, 
out  of  the  teftator's  real  eftate. 

The  firft  will  was  execflted  by  the  teftator,  in  the  prefence 
of  three  witnefles,  and>  in  every  rerpe6t  according  to  the  fta- 
tute  of  frauds  and  perjuries. 

The  fecond  was  made  at  Lyons^  in  his  laft  illnefs,  but  was 
not  executed  according  to  the  ftatute  ;  alterations  are  here 
made  in  the  legacies  to  yixs,  Brudenell  hxs  fitter,  and  likewife  to 
Mrs.  Layng  another  fitter;  and  by  the  laft  claufe,  the  refidue 
of  his  real  and  perfonal  eftate  is  given  to  the  defendant. 

The  principal  queftions  are.  Whether  the  legacies  given  un- 
der the  firft  will, 'are  a  charge  upon  the  real  eftate,  and  whe-^ 
ther  they  are  revoked  by  the  fecond  will. 

It  was  infifted  by  Mr.  Smithy  now  one  of  the  Barons  of  the 
Exchequer,  counfel  for  the  plaintiff^s,  that  the  legacies  are  a 
charge  upon  the  land,  and  is  exactly  the  fame  as  if  the  tefia« 
tor  had  given  a  part  of  the  land  to  the  legatees,  and  falls  with- 
in the  intention  of  the  ftatute. 

That  the  legacies  muft  take  place  out  of  the  real  eftate,  or  be 
void,  becaufe  there  are  not  fufficient  perfonal  aflets  to  fatisfy 
them,  and  that  giving  them  out  of  land  and  money,  a  mixed 
fund,  will  have  the  fame  confideration  as  if  fingly  given  out 
of  land,  and  for  this  purpofe  he  cited  the  cafe  of  Onyons  and 
Triers^  Eq.  Ca.  Ab.  408.  and  P.  IV.  343.  and  Free,  in  Chan. 
459- 
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Mr.  Joddrelly  counfel  of  the  fame  fide,  faid  that  the  fiatute 
of  frauds  and  perjuries  was  made  upon  the  plan  of  the  civil 
law,  and  that  it  was  drawn  by  Lord  Chief  Juftice  HaU^  affifted 
by  civilians,  and  therefore  the  civil  law  was  of  ufe  in  deter- 
mining this  queftioa,  for  which  purpofe  he  cited  feveral  paf- 
fages  out  of  the  Digeft  to  (hew  the  fame  folemnity  necefiary  ia 
cancelling,  as  in  making  wills. 

Mr.  Murray^  counfel  for  the  defendant,  faid,  he  never  heard 
that  the  civilians  had  any  thing  to  do  with  the  ftatute  of 
frauds,  but  only  with  the  ftatute  of  diftributions. 

He  infifted  that  the  difpofltion  of  a  teftator  is  revocable  to  the 
time  of  his  death,  and  that  Mr.  Richard  BoughUn  had  wholly 
revoked  the  firft  will ;  that  his  intention  as  to  the  real  eftate 
was  the  fame  in  the  fecond  will  as  in  the  firft,  and  his  in- 
tention as  clear  by  the  fecond  to  revoke  the  perfonal  legacies 
given  by  the  firft. 

That  in  the  Commons,  no  other  will  but  the  laft  had  been 
admitted  to  be  proved  ;  that  the  trufts  in  the  former  will  did 
never  arife,  and  therefore  it  is  fufficient  for  the  defendant  to 
ihew  that  thole  are  not  legacies,  becaufe  they  are  clearly  re- 
voked. 

He  put  this  cafe  as  fome  thing  fimilar  with  regard  to  the 
courts  difpeniing  with  formalities  in  revocations. 

Suppofe  an  eftate  is  mortgaged  in  fee,  or  for  a  term  of  years; 
now  the  intereft  is  vefbd  in  the  mortgagee,  and  at  law  cannot  be 
taken  from  him,  but  by  rccoveyance  to  the  mortgagor,  or  fur- 
render  of  the  term,  which  is  a  necefTary  ceremony ;  and  yet  in 
this  court,  if  the  mortgagor  fliews  that  he  has  difcharged  the 
debt,  the  mortgagee  ftiall  be  obliged  to  reconvey  or  furrender^ 
he  cited  the  cafe  of  Richards  and  Syms^  before  Lord  HardwicU 
July  the  gih  1740.  Barnard.  Rep.  90, 

What  has  been  infifted  on  by  the  plaintifFs  counfel,  that  the 
legacies  are  difcharged  as  to  the  perfonal  eftate,  and  yet 
aned  the  real,  would  introduce  an  abfurdity,  becaufe  the  tef- 
tator intended  the  real  eftate  to  the  defendant  in  both  wills. 

He  faid  this  is  not  a  cafe  to  be  mooted  now  at  the  bar,  for  he 
apprehended  the  point  had  been  determined  in  Heyde  v.  Heydf^ 
the  words  of  the  decree,  as  mentioned  in  the  report  of  that 
cafe,  in  Eq.  Caf  Ahr.  409.  are^  thatfuch  legatees  of  the  perfonal'^ 
ty  in  the  firjl  will  as  Qr^  left  qiU  in  the  fecQndwiU^  mujl  Ufi 
ibem^ 

But 
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But,  in  the  Regifter,  the  words  are.  That  the  legacies  de- 
fifed  by  the  firft,  and  not  revoked  bj  the  fecondy  were  to  continue 
charges  upon  the  real  eftate. 

The  cafe  of  Onyons  and  Trien  is  not  applicable  ;  for  as  the 
prerogative  court  have  admitted  the  fecond  will  to  be  proved^ 
it  is  rejeSing  the  Arft,  and  is  cohclufive  as  to  the  perfonal 
eftate. 

That  there  has  been  no  cafe  cited  to  (hew,  that  the  words  all 
the  reji  of  my  eftate  teal  and  perfonal  will  extend  to  afFed;  the  real 
with  legacies. 

Mr.  Smithy  in  reply  for  the  plaintiff*^  drew  an  argument  froxti 
the  outfet  of  the  firft  will,  that  by  the  words  worldly  effe£fSy  the 
land  was  originally  and  primarily  charged  at  one  and  the  fame 
time  With  the  perfonal,  and  the  latter  did  not  come  in  aid  only 
of  the  real,  and  therefore  the  counfel  for  the  defendant  beg 
the  queftion,  when  they  call  the  perfonal  the  original  fund, 
and  the  land  only  auxiliary,  for  they  were  both  primarily 
charged* 

That  in  the  latter  claufe  of  the  firft  will,  the  word  legacy 
(for  the  words  are,  after  payment  made  of  my  juil  debts  and 
legacies)  is  applicable  to  land,  as  well  as  perfonal  eftate,  and  for 
thispurpofe  cited  the  writ  of  ex  gravi  ^erela^  where,  though 
it  is  a  devife  of  lands,  yet  the  word  legatum  is  made  ufe  of« 
Vid.  The  new  id.  ofFitTj^erb.  Nat.  Brev.  459,  462.  where  there 
is  the  form  of  the  writ  to  the  mayor  and  bailiffs  of  Oxford. 

Lord  Cmakcellor, 

This  is  a  cafe  of  fome  nicety^  and  admits  of  fome  diftinc** 
tion  from  all  the  cafes  that  have  been  cited  on  either  fide. 

Theftrft  queftion  is.  Whether  the  legacies  given  by  the  firft 
will,  are  revoked  by  the  fecond  i 

The  fecond  queftion  is.  Whether  theleffer  legacies  under  the 
lecond  will,  are  a  charge  upon  the  teftator's  real  eftate  ? 

The  teftator  had  a  fmall  perfonal  eftate,  and  a  real  eftate  ; 
by  the  firft  will,  which  was  duly  executed,  he  gives  to  his 
fifter  Brudenell  800/.  i^c.  and  to  his  fitter  Layng  400/.  and  the 
refidue  of  his  real  and  perfonal,  not  before  difpofed  of,  after 
payment  of  debts  and  legacies,  to  the  defendant. 

By  the  fecond  will  he  exprefsly  revokes  all  former  wills,  and 
gives  to  his  fifter  Layng  only  100/.  and  to  his  fifter  Brudenell 
«nly  400/.  the  refidue  of  the  eftate  as  before  to  the  defendant  \ 
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this  was  not  executed  according  to  the  ftatute,  but  being  fuf- 
ficient  as  to  perfonal  eftate,  was  admitted  to  be  proved  in  the 
ecclefiaftical  court;  there  is  likewife  a  codicil  accompanying 
it,  or,  as  it  is  called  in  the  Commons,  a  teftamentary  fchedule. 

The  bill  is  brought  by  Mrs.  5r«i<f«r//and  her  hulband,  to 
have  the  legacies  given  to  her  under  the  firft  will,  raifed  out  of 
the  teftator  s  real  eftate. 

This  muft  depend  upon  the  cOnftruflion  of  the  ftatute  of 
frauds  and  perjuries,  and  the  confequences  of  law  arifing 
upon  it. 

Where  a  fum  of  It  is  very  certain,  no  devife  of  lands  can  be  made,  but  with 
"^"n^ii*  or'of  ^^^^  folcmnity  accompanying  the  execution  of  itj  as  is  di- 
?and"awiiTwUh  redicd  by  this  aft;  and  it  is  equally  clear,  where  a  fum  of 
that  charge  muft  moncy  is  givcn  Originally  and  primarily  out  of  land,  a  will 
^S*^"?w*fk"     with  that  charge  muft  be  equally  executed  with  the  fame  folem- 

cutcd  with  thc^.  ,  /..•  rj^Ji.-  ri.ii 

fame  folemnity,  nity  ;  becaule  it  IS  conlidered  in  this  court  as  part  of  the  land, 
hecaufe  It  is  con-  Citicc  it  Can  only  be  raifed  by  fale  or  difpofition  of  part  of  the 
f^jrarplrt  of  ^^^^  >  *"^  ^^^^  ^^  analogous  to  the  rule  of  law,  that  a  devife  of 
theiabd.  rents  and  profits  is  a  devife  of  the  land  it  felf. 

Thertlc  Is  the        Thc  rule  IS  likewife  the  fame  as  to  revocations  of  a  devife  of 

$o«tfon?o7'a     lands;  and  with  refpeft  to  a  revocation  of  a  fum  of  money 

aevifeofiaids,     charged  by  a  will  upon  lands,  they  muft  both  be  revoked  in 

and  a  revocation   t^g  fame  manner. 

of  a  fum  ot 

money  charged  on  landf,  they  muft  be  revoked  in  the  fame  manner. 

TK«'^«w^^rtu^      But  then  it  muft  be  confidered  that  there  are  different  forts 

wv^ation8*asby  ^^  ^^^^c^^^^"S»  or  ademptions,  call  it  which  you  will ;  there 

•xtinguilhing  or  are  exprefs  revocations  of  the  teftament  or   inftrument   itfelf,' 

thfn'^dl^ifor  •  ^^^^^  "^"ft  purfue  thc  direSions  of  the  ftatute  in  the  fixth 

^hichareoutof  fc<ftion,  by  Cancelling  or  obliterating,  (s^c.  but,  befides  thefie 

the  ftatute,  and  exprefs  revocations,  there  are   virtual    ones,   even    fince  the 

Jw^brfore.*^    making  of  thc  ftatute;  as  by  extinguifhing  or  deftroying  the 

.   thing  devifed  ;  and  where  that  is  done  by  the  teftator  in  his 

life-time,  it  muft  prevail,  and  this  is  founded  upon  maxims  of 

law.      Cejfante  caufa  cejfat  effeSfus^  fublato  fundo  tollitur  id  qu»d 

fundi  potejiy  therefore  thefe  are  out  of  the  ftatute,   and  remain 

as  they  did  before. 

mad^e^ccoiding*  Suppofe  a  man  makes  a  will  according  to  form,  and  aftsr- 
to  form,  and  wards  fclls  or  conveys  away  the  lands  he  had  devifed  to  other 
f^^V^/";^^  *^*     perfons,  notwithftanding  the  form  of  revocation  prefcribed  by 

lands  fold  and       f,       /,'  ^     .  -      ?  .      .  .  ,  ^    ,  r      L 

conveyed  to  ^"C  Itatutc  IS  not  purlued,  yet  it  is  a  virtual  revocation,  for  it 
others,  tho'  the  is  not  abfolutely  necefTary  a  deed  fliould  have  witnefTcs,  it  is 
^"""f7?T  good  without  it. 

tion  the  ftatute    » 
ptefciibci  i$  not  purfued^  yet  it  U  a  virtual  revocatioiia  ... 

Suppofe 
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Suppofe,  after  making  a  will,  a  man  makes  a  feoffment  to  ^  fee ffmrnt  to 
the  ufe  of  himfelf  and  his  heirs,  it  is  a  revocation  :  Suppofe  a  theufcofa  tcf- 
man  charges  his  lands  with  a  debt,  and  afterwards  pays  that  |*^**'  ^^^  ^^* 
debt,  it  is  extind^,  and  yet  here  is  no  formal  revocation  j  orcatior. •  .taman 
fuppofe  he  charges  his  lands  with  a  portion  for  his  daughter  char  es  hi5  ands 
of  1000/.  and  gives  her  the  fame  in   his  life-time,  this  is   a  ^^*^»«*;^S  »«<* 

*.    1  1  111  •  ri       I  afterwards  pays 

revocation  of  the  charge,  though  there  is  no  actual  one.  thar  d(>br»  ir  is 

extind,  though 
there  is  no  formal  revocation  :  lan:^8  charged  with  a  portion  by  a  wUl^  and  the  fame  ^veu  by  leilator 
10  hit  life-time^  is  a  virtual  revocation,  though  no  actual  one. 

So  in  the  prefent  cafe,  this  gentleman  makes  his  will,  and 
gives  general  legacies,  which  muft  be  taken  originally  for  per- 
fonal  ;  the  latter  words  indeed  create  a  charge  upon  the  land, 
but  in  their  primary  intention,  perfonal ;  and,  without  con- 
troverfy,  if  there  had  been  perfonal  afletSy'they  would  have 
been  firft  applied,  and  the  land  only  a  collateral  fecurity  ;  but 
if  the  thing  fecured  be  taken  away,  how  can  the  fecurity 
itfelf  fubfift. 

It  has  been  faid,  that  the  real  eftate  under  the  firft  will  is  to  JJj^^*"  ^^^^^ 
be  confidered  as  originally  charged  :  but  I  am  of  opinion,  that  gitn  « perfonal 
the  real  eftate  is  not  originally  charged,  but  given  only  by '«§*<^ycharpdoa 
way  of  fecurity  :  the  cafe  of  Hyde  and  Hyde  is  a  cafe  in  pomt  j  I£ ^u 'bUvok- 
and  in  all  thofe  cafes,  whece  a  man  gives  a   perfonal   legacy  :d,  th-jegaus 
charged  upon  real  eitate,  and  the  will  is  revoked,  the  lega-  *^7  ?<»"«»  ^o** 

°  *^  '  »  &       where  th-  iand 

cies  are  gone.  i,  ^,„,  „^,y 

at  a   collateral 
iecnrity,  if  the'  thing  fecured  be  takea  away^  the  fecurity  itielf  cannot  iubfift. 

There  is   more  difficulty  in  the  fecond  general  queftion, .  jf 

whether  the  lefler  legacies  under  the  latter  will  are  a  charge 
upon  the  land  :  and  I  am  of  opinion  that  they  are.  Con- 
fidcr  it  in  two  lights  :  Fir/ly  As  if  new  legacies  were  given 
originally  and  de  novo :  hnA  fecondly^  Whether  they  are  not 
part  of  the  fame  legacies  deduced,  and  newly  modified  ;  it 
would  be  a  very  unfortunate  circumftance,  if  the  fund  ftiould 
be  gone  and  taken  away. 

The  words  of  the  fecond  will ; 

•*  I  give  the  reft  of  my  eftate,  real  and  perfonal,  to  my 
•*  dear  brother  Shuckborough  Bot/ghtoa;^  and  appoint  him  my 
•*  executor."     Fide  the  fecond  will. 

So  that  the  land,  as  well  as  the  perfonal  eftate,  is  g4^n  to 
tbe  ^me  perfon  that  he  makes  executor  :'  all  the  legacies'! ^Con- 
fidered as  de  ncvo  are  charged  upon  the  land. 

Vol.  II.  T  A  man 
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ttnds  charged  by  A  vniti  may,  by  way  of  power,  by  any  writing  figned  hy 
r^ymZV^^.  bi-".  I'e  enabled  to  charge  the  land.  FtcU  Sir  J>fepbJ,k,Ws 
t\\\\LTArhiiicoTi' Opinion  as  to  fitch  poiver^  in  the  cafe  of  Majien  v.  Majiers^  in 
tiadUdbyatefta- J  p, /^.  421.  1  fee  no  greater  inconvenience  in  this,  than 
whoirTfe,  will  where  a  man  charges  his  lands  by  will  with  the  payment  of 
be  a  charge.  bis  clebt<»,  for  then  all  the  debts  he  concrads  during  his  whol« 
life  will  be  a  charge. 

^^V^'i^r**^  Suppofc  a  man  makes  two  w«lls,  as  is  often  done,  the  firft 
with^^Vgacics*  *  charging  the  real  cftatc  with  his  legacies  :  by  the  fecond  will, 
>nd  a  fecond  giv- there  are  general  pecuniary  legacies,  but  is  not  executed  in 
ni!  ^^wf  fho""  ^^'■'"»  y^^^  ^^^^  "^  doubt,  but  the  latter  legacies  in  the  fc- 
out  execmed  in  cond  Will  would  be  equally  a  charge  upon  the  land. 

forniy     yet  the 

latter  Icgacicf  will  be  squally  a  charge  upon  the  land. 

Thcfnaallfrfoms  Rut,  in  the  preftnt  cafe,  there  is.no  occafion  to  go  far,  be- 
theTecond 'iJiir  <^^"^c  ^^^  lirgacicp  ^Iven  hy  ihe  fecond  will,  may  he  confidered 
ia  but  a  leflcning  as  part  of  the  moncy  given  by  the  firft,  only  new  mrjdcHcd 
«f  tl^  ^uartuni  QY  quAJified  :  thefe  are  Icffer  li«ms,  100/.  inftead  of  400/.  and 
given  by  tJh^'h.r  40o/.  inftead  of  8co /-  if  g»vcn  exactly  in  the  fame  manner^ 
mer,  and  ii  ooiy  and  to  the  fame  per(onS)  thtit  could  have  been  no  doubi.  but 
?!Il'fi^*"^d**'  ^^^""^  being  leffer  fu'ns,  would  huve  been  a  revocation  pr& 
equally  a  charge  ^«2;7/«,  and  undoubtedly  achaigc  upon  the  land  ;  bat  the  being 
Oft  the  real  ciUio.  given  diflFcrently,  and  to  different  perlbns,  makes  the  nicety,    • 

However,  I  ani  of  opinion,  this  is  no  more  than  a  leiTening 
of  the  quantum  of  the  money  given  by  the  former  will,  and 
only  differently  modified. 

By  the  teftator's  doubt,  indeed,  viz.  I  defirc  this  only  in 
cafe  you  (hould  make  ufe  of  the  laft  will  :  it  looks  as  if  he 
had  an  intention  to  leave  it  in  the  difcretion  of  the  defendant, 
whether  he  would  make  ufe  of  the  laft  will  or  no%  tho'  ii  is  si 
little  odd  this  (hould  be  his  intention,  becaufe  the  one  was 
for^  and  the  other  againft,  the  intereft  of  his  brother;  there* 
fore,  upon  the  whole,  I  muft  decree  theraiftng  the  leffer  fim\s 
out  of  the  real  ef|ate  of  (|)e  tei^aior. 


Him 
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Him  yerfus  Dffdd^  March  13,  1741.  Cafe  2C4. 

THE  bill  was  brought  by  a  judgment  creditor,  to  be  let  in  The  r'antirr,  % 
upon  an  eftate  of  one  Pr§of  and  his  wife  in  jWdiiUfix^  i^^^'"^'^-"'^^' 
preferably  to  the  defendent,  who  was  a  mortgagee  of  the  fame  in  "ai.^J.w^x.*^^ 
eftate,  upon  a  fuggeftion  that  the  defendant  had  notice  of  the  pruvsto  be  icrin 
•  judgment  before  the  mortgage  was  executed,  and  likewife  to  "?*'?"  P'""*^'^ 
inquire  mto  the  conhderation  of  the  mortgage.  a  m.ncjgrr  of 

the  Um2  tfta-?, 
•■a  funeftbn  he  hod  notice  of  the  jnd^ent  beforr  the  inort|age  ww  erecoted.  The  juJ,ir.".r  \\.-s 
CBtcrrd  on  the  izth  of  March,  1733,  *"  *"  rtgifnd  tiU  tht  ia*i  c/*y&w,  >735  5  *h;  tr.Q'.-„-xz^  wat 
aaa-e  the  24th  of  May^  ^TSS*  *«*  regiftiw!  ^«r  the  *d,  17^5.  *Uftrt  beirg  ouiy  a  tf«/I«/jr.'\-  .;«- 
fifam  tf  U9liee  frtvtd,  »  dinS  nstradi&iam  f  kit  amfntr^  and  ttMirary  to  m  jr.fitvf  aFicf  f^'iiMK.Kt 
wait  to  prevent  perjarjf  Lord  Bardv:i:ke  ixrtii^  fif^''  «  '^'  bill firh  to^t^Jlfone  he  dcfnd^rSi  rurz^u^t, 
itfmJdhediJmJIidmibc^,    fiacaard,  Chanc.  258. 


The  judgment  was  entered  upon  the  12th  of  Marcb^  I733> 
lut  ttot  regiftered  till  the  12th  oijuney  1735. 

The  mortgage  was  made  the  24th  of  Mof^  1 7  35,  and  re- 
fiftred  Jum  the  ad,  1735. 

Lord  Chancellor, 

This  cafe  depends  upon  the  notice  the  defendant  had  of  the 
judgment  before  bis  mortgage  was  regiftred. 

The  regifter  aft,  the  yth  of  Ann.  r.  20.  is  notice  to  the  The  irgift*^  an 
parties,  and  a  notice  to  every  body  ;  and  the  meaning  of  this  !*J***"*^  toerety 
ttatute  was,  to  prevent  parol  proofs  of  notice,  or  not  notice,  mz^nyv^n-  it 

%'Z%  t«   prevent 
papcl  proot's  o]  notue. 

But  notwithftanding  there  are  cafes  where  this  court  have  ^'^^■*<^«^y '*>««• 
broke  in  upon  this,  though  one  incumbrance  was  regiftered  °"u||'hive'buke 
before  another,  but  it  was  in  cafes  of  fraud  :  the  firft  was  an  ii:  •:  en  cheac^ 
Irijb  cafe  in  the  Houfe  of  Lords,  the  next  was  a  3  jAi/SiV/ •**»*«•  i^^"»; 
caufe  before  Lord  Chancellor  K/ig.  teVed  kef:rVan!." 

other. 

There  may  pofEbly  have  been  cafes  upon  notice  divelled  of 
fraud,  but  then  the  proof  muft  be  extremely  clear. 

But  though  in  the  prefent  cafe  there  are  ftrong  circum-* 
ftances  of  notice  before  the  execution  of  the  mortgage,  yet, 
upon  mere  fufpicion  only,  I  will  not  overturn  a  pofitivs  law. 

The  firft  evidence  is  EUxfibeth  Hifie;  but  I  cannot  Isy  any 
great  ftrcfs  upon  her  depofition,  it  is  only  an  account  of  a 
converlation  at  the />«;// tavern,  where  the  plaintiff /.as  pre- 
fenw  with  Dcdd d^n^  Burton^  the  agent  of  DodJ :  the  next   is 

T  2  ^       '  •  rh:u:a5 
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Thomas  Price^  who  fwears  that  the  plaintiiF  told  BurUu^  be 
knew  of  this  judgment  before  Z>0^/^'s  mortgage,  and  that  de- 
fendant X)^^/^  did  not  deny  what  the  plaintiff  idM  to  BurUn^ 
but  then  he  does  not  fwear  that  Dodd  heard  what  the  plain- 
tiff faid. 

The  moft  material  evidence  is  Sarah  Hine,  who  was  prefent 
with  the  plaintiff  fi2/r/0/2  and  Dodd  on  the  i8th  of  June^  173S, 
at  a  meeting,  in  order  to  adjuft  all  matrers  in  difference  be- 
tween them  :  £hc  fwears  that  the  plaintiff  then  charged  Dedd 
with  notice  of  the  judgment,  prior  to  the  execution  of  the 
mortgage,  and  that  Dodd  anfwered,  it  was  true  he  knew  of  the 
judgment,  but  that  he  knew,  at  the  fame  time,  it  was  not 
legiftred,  and  what  were  a£l$  of  parliament  for,  unlefs  they 
were  efteftually  obferved. 

Undoubtedly  this  is  a  material  evidence,  but  then  it  is  only 
one  witnefs  againfl  the  anfwer  of  the  defendant :  it  is  true  fail 
anfwer  is  very  loofc,  by  referring  from  one  anfwer  to  another; 
but  in  the  laA  he  fwears  to  his  belief,  that  he  did  not  know 
of  the  judgment  till  after  the  mortgage  was  executed. 

So  that  here  is  barely  the  evidence  of  a  defendant's  confef* 
fion,  in  con  trad  itSl  ion  to  his  anfwer,  and  contrary  to  a  pofitive 
ad  of  parliament  made  to  prevent  any  temptation  to  perjury 
from  contrariety  of  evidence. 

Some  ftrefs  has  been  laid  upon  Burton's  being  an  agent  of 
Doddy  and  likewife  the  folicitor  in  the  caufe  of  Nine  and  Proof', 
but  as  this  fuit  was  two  years  before  Dodd*s  mortgage,  it  will 
not  affed  Dsdd  with  notice. 

But  what  weighs  principally  with  me,  is  the  great  danger  of 
overturning  an  adt  of  parliament,  and  making  it  mere  wafte 
paper. 

Clear  notice  is  a  To  bc  furc  apparent  fraud,  or  clear  and  undoubted  notice, 
S'blTfufpf  ^^"'^  ^^  *  proper  ground  of  relief;  but  fufpicion  of  notice, 
cion  W  notice,  though  a  ftrong  fufpicion,  not  fuflScient  to  juftify  the  (;ourt 
though  a  ftrong   Jq  breaking  in  upon  an  a£l  of  parliament. 

one,  will  not  J  uf-  ° 

tify  the  court  in 

breaking  in  upoq      HIs  Lordfhip  therefore  decreed,  fo  far  as  the  plaintiff*s  bill 
•J^c»^  ""^^'^^  ^^^^^  ^^^^^^  ^y  P^^i^potiing  the  defendant  Dodd's  mortgage  to 
the  plaintiff's  judgment,  that  it  be  difmiffed  without  cofts. 

But  being  doubtful  as  to  the  confidcration  of  the  mortgage, 
he  referred  it  to  a  Mafter  to  take  an  account  of  what  was  juft- 
ly  and  Lena  fide  due  to  the  defendant  Dodd^  before  a(id  at  the. 
time  the  mortgage  was  executed. 
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But  would  not  direft  the  inquiry  as  to  fums  of  money  pre- 

t^Ilded  to  be  advanced  by  him  after  the  mortgage,  becaufe  there 

Wat  no  pofitive  evidence  as  to  fums  advanced  afterwards,  but 

oiilj  hcarfay  and  information  from  the  defendant  Dodd^  that 

.';  .foch   a  one  heard  him  fay,  and  another  was  informed  by  him, 

i.(.(flbc  he  paid  part  of  the  confideration  after  the  mortgage  was 

Kv«5cuted.-; 

Cdr  verfus  Gir,  upon  an  appeal  from  the  Rollsy  March  17,  1741.  Cafe  205. 

THE  bill  was  brought  by  John  Car  a  child,  advanced  with  ^l^^^^f^J^^^' 
200/.  by  his  father  in  his  life-time,  who  was  a  freeman  whohadTcttT 
of  London^  to  be  let  into  his  (hare  of  the  cuftoraary  part,  upon  ^^n*  legacy  of 
t     bringing  the  money   fo  advanced  into  hotchpot;    and  that  *,°°^-.°"^"*P' 
Cfoarks  Car  J  another  child  of  the  freeman  s,  might  not  be  let  yean  after  the 
into  the  cuftomary  fliarc  without  bringing  his  200/.  likewife  will  was  made, 

into  hotchpot.  andtookaic- 

^  ^  ,  ceipt  for  fo 

Charles  Car i  Who  is  the  principal  defendant  in  this  caufe,  much  in  part  of 
makes  this  cafe,  that  he  had  a  legacy  of  200/.  left  him  by  his  *  legacy,  and  a 
father's  will,  and  the  refidu?  of  the  tcftamentary  part  being  the  father  gave 
given  to  his  fifter  and  another  perfon,  that  he  ought  to  have  him  the  other 
the  preference  in  the  teftamentary  part,  and  the  refiduary  lega-  j°ecc,*tf*om'^ 
tees  take  fubjei^  to  his  legacy.  him  in  fuU  of 

what  was  in- 

It  appeared  in  evidence  that  Charles  Car^  two  years  after  the  ""'*''^.,*'^'!;,Jy 

.,,       '^*^  1  ,  n  J    r  -J   -^  tj   I  r  the  Will     The 

Will  was  made,  came  to  the  teftator,  and  faid  it  would  be  of  teftator  di-d 
advantage  to  him  to  have  it  in  the  life-time  of  his  father,  upon  1^ithout  alte  ing 
which  he  gave  him  100/.  and  took  a  receipt  for  100/.  in  part  ^Hl^^^ichbeld 
of  a  legacy  intended  him  by  the  will,  and  a  fliort  time  after  gave  tU  200/.  muft  be 
him  the  other  100/.  and  took  another  receipt  from  him  in  full  conMeredasan 
of  what  was  intended  him  by  the  will.  tJulZ7ntT''" 

botcBjfot, 

The  teftator  died  without  making  any  alteration  at  all  in  his 
will. 

The  plaintiff's  counfel  infift  that  it  muft  be  taken  as  an  ad- 
vancement of  Charles  J  and  cannot  be  a  legacy,  for  nothing  can 
be  a  legacy  which  is  given  in  the  life-time,  becaufe  the  will  is 
intirely  under  the  controul  of  the  teftator,  who  might  have 
laid  his  money  out  in  land,  or  revoked  the  legacy,  and  therefore 
muft  be  confidercd  as  an  advancement,  and  brought  into 
hotchpot. 

Mr.  Murray  for  the  defendant  infifted,  that  it  cannot  be 
looked  upon  as  the  payment  of  the  legacy,  but  only  accelerated 
in  the  life-time  of  the  father  ;  and  notwithftanding  he  received 
it  in  the  life-time,  is  yet  intitled  to  200/.  from  the  dead  man's 
Ihare,  and  the  reft  of  the  freeman's  children  have  no  right  to 
interfere,  becaufe  they  have  nothing  to  do  but  with  the  cufto-^ 
mary  (hare. 

T3  Thi$ 
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This  is  a  difpute  ftarted  chiefly  by  the  refi^utfyvtc^tecu  «f : 
the  dead  man's  ihare,  .^.'VV-:- 

But  infifted  either  that  it  (hall  not  be  confidered  as  in  4d^{4:* 
vancement,  and  then  Charles  Car  is  intitled  to  the  l^acy  f  l^^bS.' 
if  it  is  an  ademption  of  the  legacy  as  to  the  dead  man's  pait^  HW^T* ' 
then  he  (hail  come  in  upon  the  cuftomary  (bare^  withddtbdxi^V'  "^ 
ing  the  200/.  into  hotchpot  _'^';. 

Lord  CHANCEtLOR, 

Here  was  200/.  given  to  Cbarlis  Csr  under  his  father^s  will  | 
if  it  ftood  upon  that  foot,  it  is  undoubtedly  a  legacy  ;  but  Cfrp 
years  after  the  will  was  made,  upon  the  fon's  folicitations,  the 
father  at  twe  different  payments  gives  him  the  aoo/.  and  tak0 
receipts. 

The  confequence  of  this  is,  that  it  would  have  been  a  fctis- 
fa(Sion  of  the  legacy  in  the  cafe  of  a  common  perfon,  but  the 
teftator  being  a  freeman  of  London^  and  having  no  wife,  one 
moiety  belongs  to  the  children,  and  the  other  moiety  is  the 
dead  man's  part  *,  fo  that  if  Charles  Car  had  not  taken  the  20O/. 
in  the  life-time  of  the  freeman,  he  would  have  been  infallibly  in- 
titled  to  the  legacy  out  of  the  dead  man's  part. 

But  it  has  been  infifted  on  by  the  other  children,  that  this  is 
an  advancement,  and  that  if  Charles  will  claim'  any  (harcof  the 
cuilomary  part,  he  mufl  bring  the  200  /.  into  hotchpot. 

It  is  an  f ftaWilh-  Suppofing  Charles*s\egzQy  had  not  been  releafed,  where  a 
U  Tt^'mnot^  freeman  of  London  gives  a  legacy  generally  to  a  child,  the  legatee 
take  his  legacy,  Cannot  take  the' legacy,  and  claim  his  cuftomary  part  too,  un- 
and  claim  his  cu-  Jefs  the  teftator  cxprefsly  mentions,  that  the  legacy  (hall  come 
unXt'b^Tear'^^ut  of  his  teftamentary  (hare  5  and  this  is  the  eftablifhed  rule 

tor  menriona  the  of  the  COUrt, 
l«gacy  fhall  coir.e 

^?Ly  fl^'fc!"  '  ^^  ^^  opinion  Charles's  200/.  muft  be  brought  into  hotchr 
pot,  for  it  would  be  a  moft  mifchievous  thing,  and  a  fraud  upon 
the  cuftom,  if  it  was  otherwife  j  for  then  a  freeman  might  give 
a  great  fum  of  money  to  one  child  by  his  will,  and  afterwards 
take  a  receipt  for  it  as  a  legacy  ;  and  if  I  was  only  to  conlider 
it  as  a  legacy  releafed  out  of  the  dead  man's  part,  and  therefore 
not  to  be  brought  into  hotchpot,  this  would  be  an  indirefl  me- 
thod contrived  by  a  freeman  to  leffenWj  cuftomary  Jhan  in  favour 
of  one  child,  to  the  detriment  of  the  reft. 

,  So,  for  this  reafon,  I  think  if  a  freeman  gives  a  grofs  fum  to 

a  child,  whether  by  way  of  advancement,  or  upon  a  child's  re- 
leafing  a  legacy  intended  under  his  will  in  the  freeman's  life- 
time, that  money  muft  be  confidered  as  an  advancement,  and 
irooght  into  hotchpot. 

2  The 
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•  The  refiduary  legatees  of  the  dead  man^s  pan,  who  are  th<i 
fifter  of  Cbarlis  Car^  and  another  perfon,  infift  the  200/.  receiv- 
ed by  Charles  in  the  freeman^s  life-time,  ought  to  be  taken  as  a 
.V-'ljiCisfiiSion  of  the  legacy:  but  notwithftanding  this  court  is 
rl^flMueUcd  by  the  cuftom  to  fay  this  is  a  grofs  fum,  and  an  ad- 
;-:  l^/viunceineht,  and  that  Charles  muft  bring  the  money  into  hotch* 
"  JM^  ufMAi  the  cuftomary  (bare,  yet  it  is  infifted  there  is  an  equity 
Ittr  Cbarlis  to  have  fo  much  out  of  the  furpius  of  the  dead  man's 
flUrcy  before  it  is  divided  between  the'refiduary  legatees,  as  he 
•     nay  fuflEer  by  bringing  his  200/.  into  hotchpot  upon  the  cufto* 
niarj  flure. 

But  Ido  not  know  whether  it  would  not  be  better  for  this 
eOBft  to  determine,  that  the  defendant  Charles  Car  (hould  bring 
-^  kit  two  hundred  pounds  at  all  events  into  hotchpot,  and  take 
.  bis  fate  there,  whether  he  (hall  get  any  thing  or  not  by  fo  doing, 
without  allowing  him  the  liberty  of  coming  upon  the  dead  man's 
fliare  to  the  prejudice  of  the  refiduary  legatees,  for  fo  much  as 
he  (hall  fuffer  by  bringing  the  two  hundred  pounds  into  hotch- 
pot. . 

But  his  Lord(hip^eferved  the  confideration,  whether  the  de« 
fendant  Charles  is  intitled  to  any,  and  what  compenfation  out 
of  the  furpius  of  the  dead  man's  part,  for  fo  much  as  he  (hall 
fuffer  by  bringing  the  two  hundred  pounds  into  hotchpot,  till 
it  comes  back'upon  the  Matter's  report,  becaufe  it  was  iaid  by 
council,  it  is  doubtful  whether  there  will  be  any  furpius  after 
the  legacies  charged  upon  the  dead  man^spart  are  paid,  it  being 
apprehended  they  will  exhauft  the  whole. 


B^JkirwUi  YCrfus  BaJkervilU^  March  19,  1741,  upon  exceptions.   Cafe  266. 

OK  the  firft  of  April  1699,  by  articles  on  the  marriage  of'^^'^f^^* 
'  Richard  BaJkervilU,   Richard's  father  covenants  to  fettle ;;;;7^^;;7;;;v 
lands  upon  him,  on  payment  of  3000/.  the  portion  of  Richard^sfirve Contingent 

Si'if^         ^^  remaifiders,  Lord 

^  ^^h  Hird'wicheardtred 

.     y.       ^^^^  tiiat  luch  truftfcs 

Qn^^Hpth  of  January^  17^79  ^hsmas  the  father  made  his  ihould  br  infertrd 
will,  4^Hi^g  that  the  3000/.  had  never  been  paid  him,  be-  *"  ^jj"^^;?; "7/ J^^ 
que ath^iPe  fame  to  his  fons,  yohn  and  George  Bajkerville^  an  I  j^g  MaftW, 
4ireded  the  3000/.  to  be  laid  out  in  lands  lying  in  IViitJhire 
and   Herefordjbin^  to  be  conveyed  to  them  the  faid  John  and 
George  fot   40  years,  fubje£t  to  the  payment  of  two  annuities, 
and  after  the  expiration  of  the  faid  term,  to  the  ufe  of  Salter 
BaJkervilU  his  grandfon  for  life,  and  his  firft  and  other  fons  in 
tail  male,  afterwards  to  another  grandfon  with  like  limitations, 
and  fo  to  a  third  grandfon,  feTr.  then  to  his  the  tcftator's  three 
fons  fucceffively  for  life,  and  their  refpedive  firft  and  every  other 
foas  in  tail  male,  and  afterwards  to  the  ifTue  male  of  his  own 
body,  and  for  default  thereof  to  his  own  right  heirs. 

T4  TVier^ 


28o  CASES    Argued  sind  Determined 

There  were  no  truftees  in  the  will  named  to  prefcryc  contin- 
gent remainders.  > 

By  an  order  of  this  court  the  3000/.  was  direficd  to  be  paid 
by  Richard  Bajkervllte^  and  to  be   laid   out  in  the  purchafe  of  / 
lands  to  be  fettled  to  the  ufes  in  the  faid  will. 

A  purchafe  has  been  agreed  for  accordingly  of  an  eftate,  and 
by  order  all  parties  were  to  join  in  a  conveyance  to  fuch  truftees 
and  their  heirs  as  Mader  Holfird  (hould  approve  of,  upon  the  fe« 
vcral  trufts  and  ufes  as  are  mentioned  in  Thomas  BaJkerviUi*s  will. 

The  folicitor  for  Thomas  Bajkerville  the  fon  of  Richard^  who 
takes  the  exception,  and  alfo  is  intitled  to  the  reverfion  of  the 
eftate  to  be  purchafed  after  all  the  eftates-tail  are  fpent,  attend-  . 
cd  before  the  Mafter,  and  made  no  obje<aion  to  his  report,  and 
fo  the  Mafter  approved  of  the  deeds  without  naming  trufieet 
to  prefcr/e  contingent  remainders,  and  the  conveyances  were 
executed  by  the  parties  accordingly. 

But  on  the  12th  of  February^  I74i>  Thomas  Bajkerville  the  fc- 
verfioner,  grandfon  and  heir  of  Thomas  Bajkerville  the  teftator, 
obtained  an  order,  that  he  (hould  be  at  liberty  to  file  an  excep- 
tion to  the  Mafter's  report  of  his  approbation  of  the  deeds  of 
conveyance. 

The  exception  was  as  follows  ;  for  that  the  Mafter  hath  ap- 
proved of  a  conveyance  of  the  (everal  lands,  whereby  they  arc 
fettled  and  limited  to  the  feveral  devifes  under  the  will,  in 
order  as  they  ftand  there  for  life,  with  remainder  to  the  firft  and 
every  other  fons  in  tail  male,  and  yet  in  th9#<f9nyeyance  they 
arc  not  any  truftees  to  fupport  contingent  remlinyisrs",  inferted, 
between  the  feveral  limitations  of  the  firft  and  every  other  (oris 
of  each  tenant  for  life,  which  ought  to  have  been  done.-  ^" 

■  =■*  m^ 

Lord  Chancellor, 

This  is  an  executory  truft  to  be  carried  intoexi 
court. 

The  queftion  is,  whether  the  fettlement  otigjaCTTbe  made 
immediately  to  the  fons,  or  whether  the  truftees  (hould  be  in- 
fcrted  in  order  to  prefervc  contingent  remainders. 

I  am  of  opinion  the  truftees  ought  to  be  iriferted. 

The  firft  objeSion  is,  that  by  the  decree  the  mon^y  being 
^iredted  to  be  laid  out  in  land,  it  is  no  longer  executory. 

But 


in  the  Time  of  Lord  Chancellor  HAROWicltf.  aS^ 

But  thcfe  arc  only  words  of  reference  to  the  will,  and  the  de- 
cree muft  be  expounded  accordingly.  Vide  Lord  Stamford  ver- 
fus  Lord  Hobartj  which  is  in  point,  cited  in  Caf,  in  CL  in  Lord 
Talb§fs  timiy  8.  as  a  cafe  concerning  ferjeant  Maynard*^  will. 

The  material  queftion  is  upon  the  conftruflion  of  the  will,  and 
the  intention  of  the  teftator,  whether  there  is  any  fuch  authority. 

There  have  been  feveral  cafes  before  the  court,  where  quef- 
ti6ns  of  this  fort  have  been  made,  but  different  from  this  in  the  -  '■ 
reafoning  of  them.  Legate  verfus  Sewell^  i  P.  IVms,  87,  Bale  ver- 
fxks  Cdimany  i  P.  fFms.  142.  But  the  quellion  in  Legate  2Lnd 
SiwetlwtLS  not  whether  there  fliould  be  truftees  to  preferve  the 
remainders,  but  what  eftate  the  firft  taker  had  ;  and  my  Lord 
Cewptr  confidered  it  in  the  fame  light  as  if  it  had  been  upon 
marriage  articles  ;  but  in  the  cafe  of  Bale  verfus  Coleman  before 
Lord  Harcourt,  he  faid  marriage  articles  and  a  will  were  differ- 
ent ;  for  a  will  proceeds  merely  from  the  bounty  of  the  tefta.- 
tor,  but  marriage  articles  are  a  matter  of  contraft  and  agree- 
ment ;  not  that  my  Lord  Harcourt  was  of  opinion  (as  has  been 
often  faid  at  the  bar)  that  the  conveyance  was  to  be  made  in  the 
words  of  the  will,  but  according  to  the  legal  operation  of  it 
only,  forotherwife  it  would  introduce  great  abfurdity,.as  words 
in  a  will  and  in  a  conveyance  have  different  conftrudtions,  as 
for  inftance  the  word  ijfue. 

The  teftator  has  only  given  the  firft  devifee  an  eftate  for  life,  Lord  ffarJ^a^tcia 
and  therefore  the  court  do  not  deprive  him  of  any  eftate,    but  laid,  in  the  direc- 
only  take  the  power  from  him  of  doing  a  wrong  *;  for  if  a  fon  is  Jhigcafc  that  te 
born  the  remainder  is  gone,  and  it  becomes  a  vefted  one.     But  adhered,  to  the 
I  fliall  not  go  fo  far  as  my  Lord  Cowper  has  done  in  the  cafe  of  "^'"°^,*^^"7^" 
ferjeant  Maynard*%  will,  for  he  went  upon  this,  that  there  was  by^^the  g*reat 
a  manifeft  and  apparent  attention,  that  a  ftritSt  fettlement  fliould  men,  before  the 
be  made:  I  Oiall  adhere  to  the   rules  of  conveyancing  which  ^frCtb^X- 
have  been  laid  down  by  the  great  men  before  the  reftoration,  patioju 
and  during  the  ufurpation. 

Here  it  is  a  bequeft  of  a  fum  of  money  to  be  laid  out  in  land, 
and  therefore  merely  executory  ;  and  the  queftion  is  whether  the 
court  fliall  carry  it  into  execution  fo  as  to  make  it  nugatory  and 
of  no  effe£i,  or  fo  as  to  anfwer  the  clear  intent  of  the  tcftator, 
which  was  to  have  a  ftridt  fettlement;  for  could  it  be  imagined 
that  this  man  would  have  taken  all  thefe  pains  to  chalk  out  fo 
many  limitations  to  no  lefs  than  fix  different  branches  of  the 
family,  and  intend  it  (hould  be  in  the  power  of  the  firft  taker 
to  dcltroy  them  ? 

The  exception  was  allowed,  and  the  Matter  ordered  torefli- 
fy  the  conveyance,  by  inferting  truftees  to  preferve  the  contin- 
gent remanderSr 

Dormir 
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Cafe  207 •  Dormer  verfus  P$rtefcuij  March  20,  I74X-2* 

Whoerercomet  TN  Eofterttim  i7329the  plaintiff  brGugkt his  bill  for  difcove* 

^'^t^oUt^l    A^^f  a  deed  under  which  he  claim^,  and  that  the  faofii 

IS VrofiJ,  prayt  might  be  depofited  for  fafe  cuftody,  and  produced  at  a  trial  »t^ 

adiico?ery  as     law,  and  for  general  relief,  on  hearing  the  deed  was  ordered  to  ' 

iS^Vhir*     ^^  produced,  and  the  bill  retained  for  a  twelvemonth,  luid  frcm 

fcafon  a  defend-  time  to  time  retained,  and  flill  depending  :  in  Michoibnas  ttrm 

*"'*^**ii^     1731,  the  plaiitiff  brought  ejeSments,  biit  could  not  proceed 

thefitt^matta!  ^^^  want  of  the  deed,  which  was  then  concealed  by  the  defend- 

'  ant ;  a  trial  was  had  at  the  King's  Bench  bar,  and  a .  fpecial 

verdid,  and  judgment  for  the  defendant,  for  ,^that  it  did  not 

appear  that  the  plaintiff  had  made  an  adual  entry  on  the  pre* 

miffes  before  the  day  laid  in  the  declaration  :  on  the  lOth  of 

JJovemhiTy  17359  the  plaintiff  made  an  actual  entry,  and  in 

MUboilmas  term  afterwards  brought  new  ejedmentsj  a  triai 

was  had  at  the  King's  Bench  bar  in  Michaelmas  term  X738,  and 

a  fpecial  verdid.    J  udgment  for  the  plaintiff  in  Micbaeimas  terok 

1740,  and  affirmed  in  parliament  February  28,  1740.  Eufeby  D^r^ 

mer^  the  plaintiff^s  father,  died  September  the  3d,  1729,  and  the 

defendants  were  in  poffei&on  all  the  time,  and  therefore  the 

plaintiff  infift$  they  ought  to  account  for  the  rents  and  profits 

from  that  time,  or  from  the  plaintiff's  firft  a£tual  entry,  which 

was  in  January  1 731,  or  at  leaft  from  the  filing  the  original  bill 

for  difcovering  the  deed  of  fettlement,  and  the  prayer  ^f-th^ 

fupplemental  bill,  filed  May  26, 1741  is  to  this  purpofe. 

To  this  the  defendant  has  both  demurred  and  pleaded* 

As  to  fo  much  of  the  bill  as  feeks  to  compel  the  defendant  to 
come  to  an  account  with  the  plaintiff  for  all  the  rents  and  pro- 
fits of  the  eftate  received  by  the  defendant  fince  the  death  of  the 
plaintiff's  father,  the  defendant  demurs,  and  for  caufe  of  de- 
murrer (hews,  that  if  the  plaintiff  has  any  right  or  title  to  rents 
or  profits,  he  ought  to  profecute  the  fame  at  law,  and  not  in 
this  court. 

And  as  to  fo  much  of  the  bill  as  feeks  to  compel  the  defend- 
ants to  come  to  an  account,  &c.  the  defendants  plead  in  bar, 
and  for  plea  fay,  that  if  the  plaintiff  has  any  right,  ^c,  the  fame' 
accrued  due  to  the  plaintiff  above  fix  years  before  he  exhibited 
his  fupplemental  bill, 

Mr,  Attorney  Geueral  for  the  defendant  infifted,  that  there  w» 
no  occafion  for  the  plaintiff  to  come  into  this  court  for  mefne 
profits,  becaufe  he  might  recover  them  at  law  in  an  adion  of 
trefpafs,  if  over-ruled  in  this  point ;«— then  he  infifted  on  tb9 
ftatute  of  limitations  as  a  bar,  and  that  the  plaintiff  ought  tote 
coiifioed  to  the  time  his  fupplepiental  bill  vras  filed,  v^hich  on!/ 

prays 


in  the  Time  of  Lord  Chancellor  HardwxcIck/  28^ 

•  ynys  the  mefne  profits,  for  the  origioal  bill  makes  no  fuch  de- 
nand,  and  therefore  the  ftatute  of  limitations  ought  to  be  a 
far  to  carrying  it  any  furdier  back. 

That  bills  for  mefne  profits  are  not  ve/y  ufual  in  this  court  $  . 

ind  the  fingle  pretence  in  this  cafe  is,  tfiat  they  had  not  the 

fetdement,  and  therefore  they  could  not  recover  at  law :  but 

^  -k.^lras  not  the  want  of  the  lettlement^  it  was  the  flip  they  made 

0  in  not  making  a  proper  entry,  which  .prevented  their  recovery 

F  at  law,  and  therefore  the  court  will  not  aid  a  defe£l  of  the  plain- 

CiJPtv  and  give  him  relief  here,  becaufe  his  own  blunder  hindred 

him  from  recovering  at  hw. 

That  it  is  not  a  favourable  cafe,  after  To  much  litigation  both 
below  and  in  the  houfe  of  Lords* 

Theoriginal  bill  was  merely  for  the  difcovery  of  a  deed,  with- 
out which  the  plaintiff  could  not  make  out  his  title ;  he  has  had 
the  reUef  he  fought  for ;  the  court  ordered  the  deed  fhould  be 
delivered  to  be  carried  down  to  the  trial  in  cje^ment,  and  there- 
fore there  is  no  connexion  between  the  relief  prayed  by  the 
former  bill,  and  the  relief  prayed  by  the  fupplemental  bill. 

Lord  Chancellor, 

This  Js  an  exceeding  plain  cafe ;  the  circumftances  of  hard- 
fhip  will  be  a  confideration  hereafter  at  the  hearing  of  the  caufe; 
the  only  queflion  now  is,  whether  the  two  defences  fet  up  are 
fufficient  to  bar  the  plaintiff's  relief. 

The  demurrer  is  to  fo  much  of  the  bill  as  feeks  an  account 
from  the  death  of  the  plaintiffs  father,  fo  that  it  takes  in  the 
whole  time. 

The  plea  is  to  fo  much  as  feeks  an  account  of  rents  and  pro- 
fits before  the  filing  of  the  fupplemental  bill. 

So  that  the  difference  between  the  motter  demurred  to,  and 
the  matter  pleaded  to,  is  no  more  than  ihis ;  the  demurrer  takes 
in  the  whole  time,  and  confequently  the  time  precedent  to  the 
fix  years,  the  plea  only  a  part  of  the  time,  viz.  before  the  filing 
the  fupplemental  bill ;  which  brings  it  to  this  queAion,  whe- 
ther a  man  can  in  this  court  demur  and  plead  to  the  fame  mat- 
ter. 

Every  man  who  comes  here  for  an  account  of  rents  and  pro- 
fits,  prays  a  difcovery  as  incident  to  it,  and  therefore  the  dif- 
Cin^ion  which  has  been  attempted  is  without  a  difference,  and 
for  this  reafon  I  am  of  opinion  a  defendant  cannot  demur  and 
plead  to  the  fame  matter. 

TVvwt 


2g4.  -CASES  Argued  and  Determined 

A  man  who  de-  There  IS  HO  fuch  thing  ever  known  at  law  as  pleading  and 
"*""  T  chic?*"  demurring  ta  the  fame  matter,  and  the  aft  of  parliament  for  the 
ud^tis  a  (!er^  amendment  of  the  law  does  not  allow  of  this,  but  only  to  demur 
tuai  bar  if  judg-  (q  one  matter,  and  to  plead  to  another ;  the  fame  rule  in  this 
^nfthimt  iwt  court,  and  the  inconvenience  much  lefs  here  than  at  law,  for  a 
If  a  demurrer  is  man  who  demurs  there  demurs  in  chief;  and  Is  a  perpetual  bar 
over  ruled  here,  if  judgment  (hould  be  againft  him,  and  therefore  it  i^  at  hit 
JnS^w^dY  own  peril  if  he  does  it ;  but  if  a  defendant  demurs  here,  and 
vpoo  the  fame  is  over-rulcd,  he  may  iniift  afterwards  upoa  the  fame  thing  by . 
thingbyhisan-  hisanfwer. 

Iwer, 

Apleamayftand  Where  there  is  a  plea  which  covers  too  much,  the  court  will 
forpart  and  over-  allow  it  to  ftand  for  part,  and  over-rule  it  for  part,  but  as  to  « 
cthet^feTi  a  demurrer  it  is  otherwife. 

demurrer. 

As  to  the  merits,  I  am  of  opinion  that  the  plaintifF  was  very 
well  juftified  in  coming  here  for  an  account  of  the  mefne  pro- 
fits, notwithftanding  the  fuggeftion  of  hardfliip  upon  a  de- 
fendant, who  lives  upon  them  in  the  mean  time ;  there  are 
cafes  where  a  man  may  come  here  though  he  has  recovered  in 
an  ejectment.  The  original  of  the  plaintifPs  applying  to  this 
court  was,  for  a  difcovery  of  the  principal  deed  of  fetdemenU 

But  then  it  has  been  faid,  the  plaintifF  knew  what  his  title 
was,  and  might  have  brought  his  eje&ment  without  coming 
here. 

Is  a  plaintifF  obliged  to  run  any  rifk  becaufe  he  may  pof&bly 
recover  at  law,  without  applying  to  this  court  firfl  ?  But  there 
is  a  much  ftronger  part  of  the  plaintifPs  cafe,  and  that  is  he 
had  no  title  at  law,  becaufe  here  was  a  term  (landing  out  of 
ninety-nine  years  under  this  deed  of  fettlement,  which  might 
have  been  fet  up  againft  him,  and  then  he  would  have  been 
nonfuited,  even  if  he  had  had  the  fettlement  itfelf,  unlefs  this 
court  had  prevented  any  advantage  being  taken  of  the  term 
at  law. 

I  am  of  opinion  that  the  court,  even  upon  the  referving  all 
further  diredions,  might  have  given  any  fubfequent  relief 
which  had  been  incident  to  the  plaintifPs  cafe. 

Another  thing  which  weighs  materially  with  me  is,  that  if 
the  plaintifF  (hould  bring  any  a6lion  of  trefpafs  for  the  m6fne 
profits,  Judges  have  been  doubtful,  where  there  has  been  any 
difficulty  in  a  cafe,  whether  they  (hould  not  fufFer  defendants 
to  enter  into  the  title,  and  if  that  (hould  happen  to  be  the  cafe, 
the  term  in  the  fettlement  might  even  then  be  feC  up  againft 
the  plaintiff^  and  be  would  be  nonfuited. 

As 
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As  to  the  plea  of  the  ftatute  of  limitations,  every  thing  I 
have  faid  upon  the  footing  of  the  demurrer,  holds  more  firbngly 
againft  the  plea. 

Upon  the  whole,  I  am  of  opinion,  the  plea  and  demurrer 
muft  be  over-ruled. 

As  to  all  equitable  circumftances,  and  hovtr  far  the  account 
muft  be  carried  back,  will  come  more  properly  before  me  at 
the  hearing  of  the  caufe,  and  there  is  no  occauoa  to  cohfider 
them  at  prcfent  ♦•  ■         '  ♦  yide  Pcju 

JViUs  verfus  Rich^  PititionSy  March  29,  1742.  Cafe  208. 

THE  plaintiff  Mr.  ^//f  petitioned,  that  he  might  con- An  execator, 
tinuc  in  poffeffion  of  the  houfcs  late  Sir  Charles  ^^1^^*^^^^^^^^ 
in  Grc/venQr-fquariy  notwithftanding  a  receiver,  in  purfuance  of^Yogft^ani 
an  order  of  this  court,  has  been  approved  of  by  the  Mafter,  to  receive  hh  tef- 
take  care  of  the  perfonal  eftate  of  Sir  CharliS  mils,  while  the'*^^';*;*^'^** 

....  .../->  rekafe  debts. 

Will  IS  controverting  in  the  Commons.  -  or  even  bring 

adioniibr  theoi. 

The  principal  argument  for  the  petitioner  was  his  heing 
next  of  kin,  and  that  as  Sir  Rohrt  Rich  has  obtained  no  pro- 
bate of  the  will,  that  though  he  is  executer,  he  can  have  no 
manner  of  right. 

It  was  infilled  on  the  other  fide,  that  though  the  houfes  are 
chatties  real,  yet  they  are  equally,  included  in  the  order  for  a 
receiver  upon  the  perfonal  eftate,  with  any  other  part  ;  and 
that  as  Sir  Robert  Rich,  in  purfuance  of  this  order,  has  paid 
11)  the  bank  bills,  the  houfes  ought  alfo  to  be  delivered  up  by 
the  petitioner,  cfpccially  as  he  forcibly  came  into  the  poffef- 
fion of  them,  by  turning  out  Sir  Rehert  Richy  who,  from  the 
death  of  Sir  Charles  ffills,  till  that  time,  had  the  quiet  enjoy- 
ment of  the  houfes. 

Lord  Chancbllor, 

If  the  difpute  was  only' who  had  a  righfr  to  thefe  houfes,  it 
might  perhaps  he  juft  for  me  to  order  the  poffeffion  to  be  de- 
livered up  to  Sir  Robfrt  Rich,  who  had  it  originally,  at  the 
death  of  Sir  Charles  IVilU. 

For,  notwithftanding  a  will  is  not  proved,  the  executor,  in 
the  eye  of  the  law,  is  confidered  as  having  fome  authority  ;  for 
^ven  before  probate,  he  may  fo  far  aft,  as  to  get  in  and  re- 
ceive his  teftator*s  eftate,  or  releafe  debts,  or  even  bring  ac- 
tions for  them,  though  at  the  trial,  indeed,  the  law  will  oblige 
^im  to  produce  the  probate,  fo  that  an  heir  at  law,  or  next  of 

kin, 
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kin,  is  Tery  far  from  being  juftifiable  in  forcibly  turning  out 
an  executor. 

But,  however,  as  the  executor  Sir  Rob^t  Rich  has  applied 
to  this  court,  I  (hall  make  it  the  condition  of  my  order,  upon 
the  petitioner,  toxleliver  up  pofieffion  that  he  (hall  do  it,  pro- 
vided all  proceedings  at  law  upon  the  indictment  fw  a  forcible 
entry  be  ftaid. 

The  fpiritual  If  both  parties  in  this  cafe  had  not  brought  their  bills,  and 
court,  in  cafb  fubmitted  the  itiatters  in  difpute  to  chancery,  I  fhould  have 
wmlT^in'tan^^c"  inclined  to  have  left  the  whole  to  the  difcrction  of  the 
sdminifVrator,  fplritual  court,  whd,  in  cafes  of  controverted  wills,  appoint 
ftndenuUte^  to  ^^  adminiftrator,  pndintt  tiu^  to  take  care  of  theeftate.   . 

eftate. 

Where  t  perfon,  Whcrc  a  perron,  let  him  be  heir  at  law,  or  next  of  kin,  or 
whether  he ic  any  Other  man  whatever,  keeps  pofleffion  of  the  teftator's  real 
'^"'^Vr'**  or  leafeholci  rftate,  fuch  an  adminiftrator  is  intitled  to  bring 
•^  other' m«r  ejedlments  for  the  recovery  of  the  poffeffion  ;  indeed,  this  did 
whstfoever,  admit  of  a  doubt  in  courts  of  hw  for  a  confiderable  time,  but 
tTtb'e^I^S!'"  "^  ^^"^  ^"^'i^  fettled,  ever  fince  the  cafe  of  Walktr  vtxi\x%  IVal-^ 

real  or  perfojuil    /^«9,  W  the  Cffurf  &fKwf$  BiHch^   2  P.  fVmS.  ^'jbm 

eftate,  fuch  an  . 

adBuniftrator  is  iadtlad  to  bring  cje^lnnnttior  OwraaMi^  of  the  pofleffioo. 

The  petitioner  wa$;ailGiwied  a  month  to  provide  himfelf  with 
a  lodging,  before  he  quits  the  pofTeOit^i]. 

'V" 

Cafe  209.  Newjbam  verfu&  Grayy  Jpril  2^  i74^* 

Where  the  court /^-p^  HE  plaintiff  had  obuincd  letters  patent  of  the  crown 

Old  not  think  Mr  -.-  f  ji 

the  anfwcr /nil       X       '^'  *  ^^^  WlVCntlOn  of  fifC  f HgineS . 

enough,  aod  ^     ^ - 

direded  an  iflTne  upon  the  merits,  this  is  not  hrarin^  a  raule  upon  Wi  u>d  vdSUtt  otdj,  hot  a  fuUe^iient 
proceeding  and  therefore  out  of  the  rule  of  difmiflkuq  with  foity  ftiUhiSf  coftib .- 

A  bill  was  brought  by  him  toeftablifb  hislfetters  pateh'^'i^. 
for  a  perpetual  injiindion  againft  the  defendant,  WhO'hjid  ffieiir* . 
upon  him  to  make   and  vend  ithefe  engines,  notwithflaodfiip^-  . 
the  plaintiff  had  the  fole  right  and  property  under  the  letii^  > 
patent. 

The  defendent,  by  his  anfwer,  infifted   it  was  not  a  new  . 
'    invention,  fo  as  to  intitle  the  plaintiff  to  an  injunSion. 

There  was  no  replication,  but  the  caufe  came  on  at  tht 
Rolls,  upon  bill  and  anfwer,  in  September  1740,  before  Mr. 
Juftice  Parker^  who,  not  thinking  the  anfwer  fufficient,  di- 
redted  an  a£tion  at  law  to  be  brought  by  the  plaintiff,  for  a 

breach 
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t)reach  of  the  letters  patent,  and  retained  the.  bill  for  a  twelve- 
month ;  the  plaintiff  was  nonfuited  at  law  upon  the  merits; 
and  the  caufe  is  now  fet  down  by  the  defendant  for  a  difmiflion 
of  the  bill»  and  for  cofts. 

Lord  Chancellor^ 

The  only  queftion  is,  as  this  is  a  caufe  upon  bill  and  an- 
fwer.  Whether  the  court  is  bound  to  difmifs  it  only  with  forty 
ihillings  cofts  ? 

It  is  true,  this  is  the  general  rule  of  the  court,  but,  in  this 
cafe^  1  am  of  opinion  it  ought  to  be  difmifled  with  cofls,  ta    ' 
be  taxed  by  a  Mafter. 

The  prefent  cafe  differs  from  all  thofe  where  forty  (hillings 
cofts  are  given  ;  for  this  did  not  properly  come  upon  bill  and 
anlwer  only,  becaufc  here  the  court  did  not  think  the  anfwer 
full  enough,  and  therefore  direded  an  iflue  upon  the  merits  | 
and  therefore  I  do  not  hear  the  caufe  upon  bill  and  anfwer 
only,  but  upon  the  verdi£l^  which  is  a  fobfequent  proceeding 
beyond  the  bill  and  anfwer,  and  this  is  a  plain  diftin&ion  out 
of  the  common  rule. 

I  gave  dire£iion$  to  the  regifter  to  fearch  for  cafes  in  point, 
but  thtry  have  not  found  any  as  yet ;  however  there  are  feVeral 
that  are  analogous  and  fimilar  to  this,  if  not  exa£Uy  the  (ame. 

As,  fuppofea  bill  was  brought  to  redeem  a  mortgage,  where  Where  a  caufe  it 
the  defendant,  the  mortgagee,  fubmits  by  his  anfwer  to  be  re-  J^[**tTtlike*^*^* 
deemed,  and  the  caufe  is  heard  upon  bill  and  anfwer,  and  re-  account,  the 
fcrrtd  to  a  Mafter  to  take  an  account  of  what  is  due  for  prin-  ^ou^t  ^^^^  on 
cipal,  interefl,  and  cofts,  and  to  appoint  a  day  to  redeem;  if  ^^fXc^iIwt*," 
the  mortgagor  docs  not  redeem   on  the  day,  the  court  will  ceeding  beyond 
difmifs  the  bill  with  cofts,  to  be  taxed  by  a  Mafter,  confidcr-  ^^  ^^^  «^  ?"- 
ing  the  reference  as  a  fubfequent  proceeding  beyond  the  jpil]  57&Sfrthe*^biU 
and  anfwen  withooftstobe 

taxed. 

$0  likewife,  on  a  bill  brought  to  be  relieved  againft  the  Wheie principal 
penalty  of  a  bond,  where  the  principal  money  lent,  and  intercft,  ?***  j"'"*^  ®".^ 
18  not  paid  on  the  day  fixed  bj  the  Mafter,  on  the  caufe  being  on^he  i^fi"* 
fet  down  again  by  the  defendant,  the  bill  will  be  difmiiTed,  by  the  Mafter>  o« 
«ritl)  cofts  to  be  taxed  by  a  Mafter.  ft«.l??c«r;j, 

caafe  again,  th^ 
bill  will  be  difmilTed  vnth  cofii  to  be  taxe^t. 


Before. 
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Where  a  plain-  Bcforc   /^  Ann,  c.  i6.  feSl,7.y    for    the  amendment   of  the 

tiff,  ineri.i>  ro  j          ^^    couft,  UDon  motion,  ufed  to  difmifs  bills  for  want  of 

alive,  rc/lics,  profecution,  With   twenty  IhiUings  colts ;  but  the  act  has  pro- 

and  aftc wards  vided,  U|)on  the  plaintiiF's  difmiffing  his  own  bill,  or  the  de- 

^^^^^tZl^'^v^^  fondant's  difmiffina;  the  fame  for  want  of  profccution,  the  plain- 

frts  ic  down  on  tifF  in  fuch  f'jjt  ihall  pay  to  the  defendant  his  full  cofts,  to  be 

b.ll  and  Dnlwrr     j^^cd  bv  a  Maftcf. 

only,thjt  i:  miy  •' 

be  diiiTiilled  Witjl 

forty  (hiJliogs  coAs,  this  Uevadiug  thejufllce  of  the  court,  for  otberwife  he  muft  have  paid  the  faH  eofit* 

But,  fince  the  aft,  another  inconvenience  has  arifen,  which 
(hould  make  the  court  incline  as  much  as  they  can,  confiftently 
with  their  own  rules  and  juflice,  for  difmiffing  bills  of  this 
fort,  with  cofts  to  be  taxed  \  and  that  is,  a  man's  bringing  a 
bill  upon  a  frivolous  account,  who,  in  order  to  keep  his  caufe 
alive,  replies,  and  afterwards  moves  to  withdraw  his  replica- 
tion, and  that  he  may  be  at  liberty  to  amend  his  bill,  and  if 
the  motion  is  granted,  he  then  fets  it  down  upon  bill  and  an- 
fwcr  only,  that  it  may.  be  difmifled  upon  forty  (hillings  cofts, 
which  is  evading  ijie  juftice  of  the  court ;  for  otherwiie,  if 
he  had  not  wiihJrawn  his  replication,  he  would  have  paid  the 
full  cods. 

Therefore  his  Lordlhlp  feemed  inclinable  to  alter  thecourfe 
of  the  court  with  regard  to  forty  {hillings  coils  only,  in  cafes 
of  difmiflion  upon  a  bill  and  anfwer,  as  it  is  a  hardship  upon 
the  defendants  t6  be  put  to  great  expences,  with  motions  anil 
other  interlocutory  proceeding?,  and  yet  not  to  be  allowed  anjr 
more  than  forty  (hillings  cofts. 

Cafe  5110.  £e/?/rr  Term,  .//r/7  27,  1748. 

LORD  Chancellor  altered  this  day  the  courfc  of  the 
court,  in  regard  to  difmiffing  bills,  where  the  caufe  is  fet 
mifling  bills,  down  upon  bill  and  anf^^er  only,  or  where  it  is  fo  fet  down 
5s^t'down*^on^*  ^^^^^  Withdrawing  a  replication,  and  ordered,  that,  for  the 
bin  and  anfwer  futuFc,  it  (hould  be  left  to  the  difcrction  of  the  court,  ac- 
oniy.orwhereit  cording  to  the  mcrits  of  the  cafe,  to  difmifs  the  bill  with  forty 
tlr  whhdrrwing  (hillings  cofts,  or  cofts  to  be  taxed  by  a  Mafter,  or  with  no 
a  rcplicatiu',  it  cofts  ;.  an  ordcr  wa«?  drawn  for  this  purpofe,  was  ordered  to  be 
^^r^in^hl  ''^^^  '"  court,  and  his  Lordfhip  direded  it  afterwards  to  be 
court  for  the  fu-  fixed  in  the  Regiftcr's  office. 

ture  to  di'mifs 

with  forty  /hillinss  cofls,  or  cofts  to  be  taxed,  or  with  nO  cofts  5  and  an  order  for  tbiipurfofe  dirtSiedf, 

^e  fixed  in  the  B,e^ifiCr\  officii 


Jfrit 
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April  2'j^  1748. 
Ord^  Curlit. 

TH  E  Right  Honourable  the  Lord  High  Chancellor  of 
Griat  Britain^  taking  into  confideration  the  prefent  courie 
of  this  court  in  relation  to  cofts  to  be  ordered  upon  difmiffions 
of  bills,  in  cau^^rs  brought  to  a  hearing  upon  bill  and  anfwer, 
which  cofts  arc  only  forty  fhillings,  whereby  the  phintifFs  are 
frequently  encouraged  to  bring  frivolous  and  vexatious  Bills, 
and  to  fer  fuch  caufes  down  foi  hearing,  to  prevent  the  fame 
being  difmifled  with  cofts  for  want  of  profccution  (in  which 
cafe  the  defendant  would  be  intitled  to  his  full  cofts,  to  be 
taxed  by  a  Mafter)  by  means  whereof  iDUch  unneceiTary  trouble 
IS  given  to  the  court  in  hearing  fuch  caufes,  and  defendants 
are  fiequently  put  to  a  very  great  expence,  for  which  (according 
to  the  prefent  courfe  of  the  court)  they  receive  no  other  fatis« 
fadrou  than  fuch  forty  (hillings  cofts. 

His  Lordfliip  therefore,  to  difcourage  fuch  praSice,  doth 
declare  and  adjudge,  that,  for  the  future,  the  faid  cuurfe  or 
praftice fliall  be  varied  and  altered;  and  that  where  any  caufe 
ihall  be  brought  to  ji  hearing  upon  bill  and  anfwer,  and  fuch 
bill  (hall  be  difmifled,  this  coiirt  may  and  is  at  liberty  to 
dired  and  order  fuch  difmiffion  to  be  either  with  forty  (hillings 
cofts,  or  with  cofts  to  be  taxed  by  a  Mafter,  or  without  cofb, 
as  the  court,  upon  the  nature  and  merits  of  the  cafe  ihall 
think  fit :  And,  that  all  perfons  concerned  may  take  notice 
hereof,  it  is  ordered,  that  this  order  be  entered  with  the  Re- 
gifter,  and  copies  thereof  fet  up  and  affixed  in  the  publick 
office  of  the  Six  Clerks,  and  Regifter  of  this  court. 

The  fame  day  his  Lordfhip  made  another  rule  for  regulating  Ai  well  on  com- 
the  pradice  of  the  court  j  that  as  well  upon  commiffions  to  miffiont  to  take 
take  anfwers  and  pleas  in  the  country,  as  before  the  Maftcrs,  f,  j^'cwttS?* 
commiffioiiers  fliall  fee  that  defendants  fign  their  anfwers  or aa  before  the 
pleas  for  the  future,  becaufe,  as  it  has  been  moft  ufual  hitherto  ^^^^^^^^^n 
for  commiflioners  to  return  the  anfwers  and  pleas  without  being  fee  the  defend- 
figned  by  the  parties,  an  inconvenience  might  arife  from  it,  ants  fign  their 
as  it  would  be  difficult  to  frame  an  indictment  againft  them,  ^^^^  ^J^ ^J^ 
if  they  (hould  be  guilty  of  perjury  in  their  anfwers. 

The  following  order  drawn  up  for  this  purpofc  was  read 
in  court. 


Vol.  II.  U  Jffil 
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Jfril  2jj  1748. 
Or  Jo  Curia, 

TH  E  Right  Honourable  the  Lord  High  Chancellor  of 
Gnat  Britain  taking  notice,  thatanfwers  and  pleas  taken 
by  commiifion  in  the  country,  are  frequently  returned  without 
being  figned  by  the  defendants,  fwearingfuch  anfwers  or  pleas, 
by  means  whereof  it  may  be  very  difficult  to  convi<3  any  de- 
fendant of  perjury,  who  (hall  have  been  guilty  thereof  in  fuch 
anfwer  or  plea ;  and  that  it  is  now  the  conftant  praflice  for 
defendants,  who  fwear  their  anfwers  or  pleas  before  a  Matter 
of  this  court,  to  fign  the  fame  at  the  time  of  taking  fuch  an- 
fwers or  pleas :  his  Lordfhip  doth  therefore  order,  that  from 
and  after  the  fiift  day  of  Trin//;  term  next,  all  anfwers  and 
pleas,  as  well  thofe  which  (hall  be  taken  by  commiffion,  as 
thofe  which  (hall  be  taken  before  any  Matter  of  this  court,  be 
figned  by  the  parties  fwear ing  fuch  anfwers  or  pleas  in  the 
prefence  of  the  Matter,  or  of  the  commiiSoners  before  whom 
the  fame  (hall  be  taken  refpedively  ;  and  that  all  parties  con- 
cerned may  take  notice  hereof,  and  zd  accordingly,  it  is  fur- 
ther ordered,  that  this  order  be  entered  with  the  regifter,  and 
copies  thereof  fet  up  and  affixed  in  the  publick  offices  of  the 
fix  clerks  and  regifter  of  this  court* 

Cafe  211.  Plunket  verfus  Pinfon,  a  caufi  by  confinty  April  3,  1 742. 

^yf^^^a"'^cal  a yr^-  -P^»>«»  ^^^  teftator,  who  was  the  ctjluiqui  iruft  of 
eftare,  made  a  •  jLVJL  *  ""eal  eftate,  made  a  mortgage  of  it  in  fee,  and  the 
mortgage  mK)n  it  equity  of  redemption  being  in  him,  he,  by  his  will,  gave  and 
thc^cq^ity^of"  dcvifed  to  his  dear  fon  and  to  his  heirs  for  ever  the  mortgaged 
redemption  to  premififes,  fubjed  neverthelefs  to  the  payment  of  his  debts, 
hi^i/°Vbea  w  ^"""i'ics  and  legacies,  and  died  indebted  by  bond  and  fimple 

"thcpaymfnt  of  COntrad. 
his   debts,    and 

died  indebted  by  bond  and  fimple  contrafi  \  as  this  was  a  mortgage  of  the  whole  inheritance,  and  nothiiDg 
remaining  in  the  mortgagor,  the  bond-creditor  can  have  no  preference,  but  miift  be  paid  f^f  p^  with 
other  credkoiSfe 

The  queftion  in  this  cafe  was,  if  the  aflets  of  the  teftator 
are  legal  or  equitable  ;  and  whether  the  fimple  contra^  cre- 
ditors are  to  come  in  pari  pajfu  with  the  bond-creditor,  who  is 
the  plaintiff;  or  whether  he  fhall  be  paid  firft  in  a  courfe  of 
adminiftration. 

Mr.  Cox^  who  was  counfel  for  the  bond-creditor,  infifted, 
that  the  aflets  of  the  teftator  muft  be  confidered  as  legal  ;  be- 
caufe^  notwithllandu^g  the  devifc  to  the  heir,  it  is  exadly  the 

fame 


in  the.  Time  of  Lord  Chancellor  H ardwick;s.  991 

fiuQe  as  if  the  lands  defcended  to  him  with  a  charge,  and  there- 
fore the  fimple  contradl.creditors  ought  not  to  come  in  paripaju. 

.  He  cited  the  cafe  of  lord  Mqffam  verfus  Harding^  in  the  court 
9f  Excbequer-j  1734,  where  an  equity  of  redemption  was  held 
to  be  legal  afTets  j  but  I  muft  be  fo  candid  as  to  own,  that 
Lord  Chief  Baron  Comyns  took  this  diftindion,  that  if  it  was 
» mortgage  for  years,  then  ic  would  be  legal  afTets,  becaufe 
the  whole  intereft  was  not  gone  from  the  mortgagor,  the  re- 
verfion  in  fee  being  left  in  him  ;  otherwife  where  it  is  a  mort- 

gge  in  flee ;  and  before  Mr.  f^ermy  at  the  Rolls^  the  cafe  of 
^encer  verfus  Biffin^  in  Mich,  term^  '734»  was  determined 
vpon  the  authority  of  Maffam  and  Harding  ;  he  cited  alfo  Fre^ 
il$uli  verfus  Dedtri^  et  e  con.  i  P.  W.  430.  in  which  Lord 
Macclesfield  held,  where  one  devifes  his  lands  for  payment  of 
his  debts,  honii  and  fimple  contrail  debts  fhall  be  paid  equally  ; 
but  if  he  only  charges  his  lands  with  the  payment  of  his  debts, 
fo  that  the  land  defcends  fubjed  to  the  debts,  the  bonds  (hall 
be  preferred  before  die  fimple  contrail  delfts. 

'  Mr.  Attorney  General,  for  the  fimple  contraft  creditors, 
infiftcd,  that  a  devife  to  an  heir,  of  an  eftate  charged  with 
debts,  is'exaftly  the  fame  thing  as  devifing  it  in  truft  to  him 
for  the  payment  of  his  debts,  and  then  they  are  equitable  afiets, 
and  all  creditors  are  intitled  to  come  in  pari  pajic. 

:  The  bond^creditor  in  this  cafe  cannot  recover  at  law,  be- 
caufe the  teftator,  who  was  the  obligor,  had  not  the  legal 
eftate,  it  .being  a  truft  eftate,  and  in  mortgage^  and  therefore 
was  obliged  to  come  into  this  court  for  a  fatisfa&ion. 

*  Mr.  Mofitony  on  the  fame  fide,  cited  the  cafe  of  Kent  verfus 
CraigSj  between  thefeals  after  Michaelmas  term^  1741  >  the  que- 
ftion  there  arofe  upon  the  will  of  Mr.  Wrottefley^  who  bequeath- 
ed, after  his  lawful  debts  are  paid,  and  funeral  expences  are 
defrayed,  all  he  is  now  in  pofieffion  of,  or  any  wife  intitled  to, 
io  his  aunt  Mrs.  Craig^  and  made  her  executrix,  and  yet  held 
oy  Lord  Hardwitke  that  they  are  equitable  and  not  legal  afTets, 
and  that  creditors  muft  come  in  pari  pajfu. 

Lord  Chancellor, 

If,  in  the  cafe  of  Lord  Maffam  verfus  Harding^  it  was  a 
mortgage  in  fee,  the  bond^creditor  could  not  come  at  it,  as  the 
obligor  had  not  the  legal  eftate;  for  I  think  my  Lord  Chief 
Baron  Comyns*s  diftindion  was  right  in  that  cafe,  between  a 
chattel  mortgage  and  a  mortgage  in  fee. 

U  a  1  ftio\3i\4 
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No  infbnce  I  (hould  be  glad  CO  be  informed,  whether  there  is   any  iff* 

^^^JScmpTo^o^  ftancc,  where  an  equity  of  redemption  has  ever  been  held  ta 
lu»  been  held  to  be  liable  to  the  execution  of  a  bond-creditor  in  the  life  of  the 
be  liable  to  the  mortgagor;  to  which  the  counfel  in  this  cafe  made  anfwer, 
£i^-*^itor*m  they  could  not  rccolleaany  inftance  where  it  had  been  fo  held. 

the  lite  of  the 

■^^Pf-  The  particular  queftion  here  is,  whether  the  creditors  ihall 

come  in  pari  paffii^  or  whether  a  bond-oreditor  is  intitled  to 
the  preference. 

The  teftator  was  never  intitled  any  otherwife  than  as  €^ 
tuy^ui  truji  of    a  real  eftate,  which  he  mortgaged,  and  hav- 
ing confequently  the  equity  of  redemption  of  a  truft-eftate, 
makes  his  will,  and  devifes  to,  ISc^  {vide  the  will  as  i0r# 
JlauJ)  then  dies  indebted  by  bond  and  fimple  contraA, 

The  firft  queftion,  fuppofing  the  teftator  had  been  feifed  of 
a  legal  eftate,  is^  whether,  by  force  of  the  wiU,  this  is  not 
out  of  the  ftatute  of  fraudulent  devifes,  3  (^  4  ff^ill.  (Sf  Mar^ 
chap,  14.  this  depends  clearly  upon  the  confirudion  of  that 
ftatute.  By  this  ad  ^^  aH  wills,  difpofitions  or  appgiatineiits^ 
*^  of  lands  or  tenements,  ^c.  whereof  any  perfons,  i^t  tho  time 
*^  of  their  deceafe,  ihall  be  feifed  in  fee*{imple  iq  poffoffion^ 
^*  reveriion  or  remainder,  or  have  power  to  difpofepfthefam^ 
*^  by  their  laft  wills,  ihall  be  deemed  and  taken  (oaly  as 
*'  againft  creditors  by  bond  or  fpecialty  binding  the  heir)  to 
'^  be  fraudulent  and  void  ;  and  every  fucb  creditor  (hall  have 
'*  his  adion  of  debt  upon  his  and  their  bonds  and  fpecialties^ 
*^  againft  the  heir  at  law  of  fucb  obligors  and  fuch  devifees 
•«  jointly/' 

Now  before  the  making  of  this  ad  of  parliament,  at  com- 
mon law  a  bond-creditor,  where  the  land  was  devifed,  had  no 
remedy  againft  the  devifee,  and  therefore  this  ftatute  has  takeo 
care  that  fuch  a  devifee  ihall.  not  prevent  the  remedy^ 

^  Then  comes  the  provifo:  "Provided  always,  that  where 
*^  there  hath  been  or  ihall  be  anv  limitation  or  difpoiltion  of 
**  lands  or  tenements  for  the  rainng  or  payment  of  juft  debts 
**  or  portions  for  children,  other  than  the  heir  at  law,  in 
**  purfuance  of  any  marriage-contrad  or  agreement  in  writ- 
'*  ing,  bona  fide  made  before  marriage,  the  fame  and  extry  of 
«  them  ihall  be  in  full  force." 

The  confequence  of  this  provifo  is,,  that  it  operates  by  way 
of  exception  upon  fuch  devifes  as  are  for  payment  of  debts  \ 
for  this  claufe  does  not  give  any  new  force  to  the  law  in  tbif 
particular  cafe,  but  leaves  it  juft  as  it  ftood  before,  the  mak- 
ing of  the  a£t. 

The  queftion  will  be  lV\etv,'WVve\\vtT  iVv^  devife  here  has  broke 
(he  deiccnc  j  if  it  has,  iVicn^  \u  ^o\ux  oUvw  ^^X\>Jcife^^ii^^^^ti^^^ 
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infifted  on  by  Mr.  Attorney  General  will  follow  :  for  the  bond- 
creditor  is  deprived  of  his  remedy  at  law,  and  forced  to  come 
into  this  court :  but  if  it  has  not  broke  the  defcent,  then  this 
court  has  no  right  to  take  from  a  fpccialty- creditor  his  remedy 
at  law. 

As  tt  prefent  advifed  I  do  conceive  it  does  not  break  thcde-  if  thefameeflatt 
fcent  5  and  for  this  purpofc  vide  Clark  verfus  Smithy  1  Salk,  241 .  ^hkh  L  would 
in  Lord  Chief  JufticeTr/^^'s  time,  where  the  court  held  that,  h^ve  taken  by 
if  the  fame  eftate  is  devifed  to  H.  which  he  would  have  taken  ^^^^JJ^"  ^" 
by  defcent,  he  is   in  by  defcent,    notwithftanding   the  pofli-  ^ 
bility  of  a  charge ;  if  fo,  I  do  not  know  that  a  court  of  equity 
has  ever  taken  away  from  a  bond-creditor  his  right  which  he  has 
at  law.  The  cafe  of  FreemouU  verfus  Dedire  comes  very  near  the 
prefent. 

In  the  fifth  fedion  of  the  ftatute  of  fraudulent  devifes,  which 
felates  to  the  heirs  at  law  aliening  the  land  defcended  in  order 
to  avoid  the  payment  of  juft  debts  before  adion  brought  againfl 
him^  it  is  ena^ed,  **  that  fuch  heir  fhall  be  anfwerable  for 
^'  fuch  debts  to  the  value  of  the  land  fo  aliened,  ^r.  in  which 
*^  cafes  all  creditors  ihall  -be  preferred  as  in  actions  againft 
<*  executors  or  adminiftrators,  and  fuch  executions  fhall  be 
*^  taken  out  upon  any  judgment  fo  obtained  againft  fuch  heir 
**  to  the  value  of  the  fame  land  as  if  the  fame  were  his  own  , 

••  proper  debt :"  but  as  to  that  part  in  the  firft  provifo,  which 
Cakes  notice  of  a  devife  for  raifing  portions,  it  is  fo  darkly  pen- 
ned that  I  do  not  well  underftand  the  meaning  of  it. 

I  think  this  cafe  differs  from  Kent  verfus  Craig^  cited  by  Mr.  A  devife  cf  an 
MareiM^  for  there  the  tcftator  firft  charged  his  lands  with  the  pay-  ^"'^"^hf  "'^^^^^^ 
ment  of  bis  debts,  and  then  devifed  the  eftate  fo  charged  to  a  ^f  Vb.! to^a"!o"- 
coIIaCeral  relation,  fo  that  being  a  devife  to  a  ftrangcr,  the  de-  laerai  reacion, 
fcent  was  broke,  and  there  vvas  no  remedy  but  from  the  ftatute,  Yci'lL^ulh^Z 
and  confequently  there  was  a  ground  for  making  it  equitable  af-  fcent  is  broke, 
fcts  :  but  in  FreemouU  verfus  Dedire  the  defcent  was  not  broke  :  «•!' «  »t4^''-*>i« 
In  Kent  verfus  Craig  the  whole  refted  upon  the  ftatute,  for  not    '^^** 
only  a  devife,  but  an  appointment  for  payment  of  debts,  are  enu- 
merated in  the  enabling  claufe :  here  the  defcent  is  not  broke, 
and  .the  creditor  may  have  his  remedy  at  law  fuppofing  the  tel- 
tator  to  have  been  feifed  of  the  legal  eftate. 

But  the  fecond  queftion  will  be.  Whether  an  equity  of  re- 
demption of  a  mortgage  in  fee  of  a  truft-eftate  ought  to  be  con- 
iidered  as  legal  or  equitable  afl*ets. 

I  do  agree  that  if  a  mere  truft-eftate  defcends  upon  an  heir  at  where  a  mere 
law,  that  it  will  be  confidered  as  legal,  and  not  as  equitable  af-^'"^^'^*^*^*^*" 
fets  ;    and  this  is  founded  upon  the  third  claufe  of  the  ftatute,  j^'^Yi' ,n aw,  It 
which  gives  a  f pec ialty- creditor  his  remedy  at  law  by  anadt\ou>nVAV»tt^^'^^^«- 
of  debt  again/i  the  heir  of  the  obi  Igor  y  but  it  has   notttVAd^  2^^'^^*^^'^'^V^'4t 
moftg^ge  in  fee  of  a  truft^eilM  fubjed  to  the  fame  thuia.        ""^^t^T"^ 

V  3  \\ 
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A  rcreifion  in  Jf  (here  is  a  mortgage  for  a  thoufand  years,  and  the  reverfiotl 
mti^TgaglJ^on  a  »"  ^^^  left  in  the  mortgagor,  it  will  be  legal  affets,  becaufc  the 
mortgage  for  bond-crcfditor  might  have  judgment  againft  the  heir  of  the  ob-* 
5car«,  It  It  legal  Jigor,  and  a  ceffet  executio  till  the  revcrfion  come  into  poiTeffion  5 
thcbcncj-ocditor  but  whcrc  It  IS  a  mortgage  or  the  whole  inheritance,  1  do  not 
inay  have  a  jadg- fee  what  remedy  a  bond-creditor  can  have  to  make  it  aiTets  at 
hllr  ojfb^obit^  liw;  and  if  the  fpccialty-crcditor  (hould  bring  an  adion  againft 
gor,  and  a  cejfet  the  heir,  he  may  plead  riitisper  d'tfcent. 

fxecuti'o  till  the 

reveifion  comes  into  po0*efl[ion« 

whercapiaintiflF     Therefore  if  the  plaintiff  is  under  a  neceffity  of  cominj^ 
•  fpcciaitycredi-  ^^^^  f.^^  relief,  thls  court  will  aa  according  to  it's  known  rule 

tor  muft  come         ,    ,    .  .  .    n-  n  i«  •  P  >.«•     «• 

here  lor  relief,    of  doing  equal  jultice  to  all  creditors,  without  any  diitinctioa 

the  court  will  do  as  to  priority. 

equal  juAice  to 

»11  creditors  r    •      r  •  i. 

nvithout  any  "  His  Lordfhip  declared  the  will  of  Thomas  Ptnfon  ought  to 

diflinaio© as  to   c(  be  eftablifhed,  and  the  trufts  thereof  performed;  and  decreed 

prjority,^  <t  the  fame  accordingly ;  and  direded  an  account  of  his  pc^i^ 

^*  fonal  eilate,  and  to  be  applied  in  payment  of  his  debts,  in  il 

^'  courfe  of  adminiftration  ;  and  if  that  (hould  not  be  fufficientf 

**  then  an  account  to  be  taken  of  the  rents  and  profits  of  the  tef- 

^*  tator's  real  eftate,  and  to  be  applied  in  payment  of  the  tef- 

**  tator's  debts,  not  fatisfied  out  of  his  perfonal  eftate,  paripajji. 

**  And  in  cafe  the  perfonal  eft^ite,  and  rents  and  profits  of  the 

*'  real  eftate  of  the  teftator,  (hall  not  be  fu<ficient  to  pay  his 

**  debts,  it  was  ordered,  with  theconfent  of  the  mortgagees,  that 

*^  the  real  eftate  (hould  be  fold,  and  the  money  ari(ing  by  the 

**  fale,  after  payment  6f  the  mortgages,  was  di reded  to  be  ap- 

*'  plied  in  difcharge  of  what  (hall  be  remaining  due  to  the  o- 

*'  ther  creditors  of  the  teftator /jr/ ^^j^.     And   if  any' of  the 

*'  creditors  by  fpiciolty  have  exhaufted  any  part  of  the  teftator^s 

^*  perfonal  eftate  in  fatisfaflion  of  their  debts,  then  they  were 

•*  not  to  come  upon,  or  receive  any  further  fatisfadion  out  pf 

**  the  leftator's  real  eftate,  until  the  other  creditors  ^,aU  t^Cfe- 

*^  out  be  made  up  eayal  to  them. 

C^fe  212,  JVhfirtott\ct{\x%TVhartony  May  3,  1740.    Pitifiens. 

prayf^  to  amend  'TT^  IJ  E  Dqtchefs  of  Whoftofi^  who  IS  the  defendant,  pcti- 
hfrantw^r  bvan-  J[  tlons  that  (lie  may  be  at  liberty  to  amend  her  anfwer  by 
■;rcro:f^ 'adding  a  new  faa, 

particula'-  cir- 

cun;(ii>nccs  of  ■  •         ' 

hcicaic.  Lord  Chancellor,       ^ 

Whrrf  adp^'ed-      ^^j^g  ^^^  common  cafc  of   amending  anfwers  rs,   where 

ant  has  n»»(taken  ^,  i«t  iz-i         i  -ni  /-r.! 

»  faa,  or  a  date,  through  inadvertency  a  defendant  has  miltaken  a  fact,  or  a  date, 
the  court  will     there  ihc  court  will  giv^  leave  it  (hall  be  amended,  to  prevent  n 
tm:ndt.'»!'°^«=^?«d««  f?P«»  being  profcputed  for  perjury, 
/wa.  But 
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But  here  the  queftion  is.  Whether  the  court,  upon  fuch  an 
amendment,  will  likewife  permit  a  defendant  to  add  any  nevir 
fa6t  to  the  anfwer ;  and,  upon  the  circumftanccs  of  this  cafe, 
I  am  of  opinion  the  defendant  ought  to  have  this  liberty. 

The  Dutchefs  of  HOjarton^  in  her  anfwer,  refers  to  marriage 
articles,  which  were  executed  in  Spain,  and  eonfequcntly  makes 
it  incumbent  upon  her  to  produce  them  :  Now  it  fecrms  the 
cuftom  in  Spain  is,  to  depofit  articles,  and  other  deeds,  in  places 
appointed  for  that  purpofe,  fo  that  an  authentic  copy  is  all 
that  can  be  had  in  this  cafe. 

Therefore,  I  am  of  opinion,  that  the  Dutchefs  ought  to  have 
liberty  to  amend  her  anfwer,  fo  far  as  to  fet  forth  the  cuftom 
IQ  Spaifty  with  regard  to  the  depofiting  of  deed?. 

Drapers  Company  verfus  Davis^  May  4,  1742.  Cafe  2 13. 

A  Petition  )was  preferred  againft  Meredith^  the  folicitor  in  f^^^'X^I^A 
the  caufe,  complaining  of  improper  and  heavy  charges  in  or  his  dient  for 
his  bill ;  and  of  his  taking  a  judgment  of  one  of  the  parties  for  40^1*  ^^ilft  the 
400/.  whilft  the  caufe  was  depending,  and  before  it  could  be  ""f- t**.fr 

7  L       i_-      LMi  1  °  pending,  and 

known  what  his    bill  would    come  to.  alio  leveral  ex- 

traordinary 
charts  appearing  in  his  biJI  $  Lord  HarJwickcy   though  adjuAed  and  aUowfd  fevrntecn  years  ago,  refcif«* 
red  the  bill  to  be  taxed,   and  ordered  the  judgmeuc  and  other  feiuiitiesio  be  delivered  up. 

Lord  Chanceli^or, 

Notwithftandingthis  bill  has  been  adjufted  and  allowed  fome 
time,  yet  the  behaviour  of  the  folicitor  in  taking  a  judgment, 
c^(ls  an  imputation  upon  him,  and  is  a  pradtice  I  can  by  no 
means  approve;  and  as  it  dues  not  appear,  that  his  client  was 
aiBfted  by  any  perfon  of  the  profeliion,  in  looking  over  and 
fettling  this  bill,  and  as  there  are  feveral  very  extraordinary 
itemsy  and  improper  charges  upon  the  face  of  it,  I  (hall,  not- 
withftanding  the  great  length  of  time  (being  ever  fmce  1725), 
and  notwithftanding  the  adjuftment,  and  allowance,  refer  this 
bill  to  a  Mafter,  to  be  taxed  j  and  likewife  order  Mr.  Menditb 
to  be  examined  upon  oath  on  inieriogatories,  as  to  the  fcvc«- 
ral  articles  of  it,  and  do  order  the  judgment,  and  other  fecuri- 
ttes  to  be  delivered  up  immediately. 


U4  Pawlt^ 
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Cafe  21 A  Pawlit  verfus  The  Bijbep  of  Lincoky  May(>\  ij^t, 

Ifat  the  hearing,  A  Plaintiff  may,  at  the  hearing  of  a  caufe,  wave  the  relief 
•  plaintift  waves  Jf\,  that  he  prays  againft  a  particular  pcrfon,  and  then  the 
•**Iinft*a^artk'^-  objcdion  for  Want  of  making  that  perfon  a  party,  will  have  no 
S*lJ^fon"h^"'  weight  with  it. 

objeftion  for 

waat  of  his  being  a  party  wIU  have  no  weight. 

On  a  bill  for  an  In  an  a£fcion  at  law  brought  for  fees,  it  is  not  neceflary  to 
•ccount  of  iees,  niakc  any  perfon  a  party,  but  who  has  aSually  received  the  fees  ; 
Irrfhr'vw  muft  *^  *^  otherwife  in  equity,  where  a  bill  is  brought  for  an  account 
have  afl  perfons  of  fees,  to  eftablifli  a  right,  becaufe  there  you  muft  have  all  per* 
^h^^V**' ^**"''  fons  before  the  court  who  have^any  pretence  to  a  right;  for, 
prc^enw  ^o'7  ^X  ^  dccrce  of  this  court,  they  will  be  bound  ;  but  it  is  not  fo 
right;  for  they  as  to  a  judgment  recovered  at  law  for  fees,  againft  the  receiver 
TdiJ^e^herc'**'^  of  thofe  fees  J   fuch  judgment  will  not  bind  the  right  of  a  third 

otherwife  aitoaPCrfon. 

judgment  at  law, 

^hjch  wiU  not  bind  the  fight  of  a  third  perfoiu 

Cafe  415,  Sir  IViUiam  Saundcrfon  verfus  Glafs^  May  XI,  I74«# 

Lord  Chancellor, 

an abfoiu 'c"on"  HpHERE  IS  evidence  in  this  caufe  which  has  weight  on 
veyanceto  him-  J[_  both  ildes;  but  it  is  neccffary  for  the  court  to  deter* 
from' the °?a!n-   ^^^^  ^"  ^^^^  circumftances  as  weigh  moft  ftrongly. 

tifPi  wife,  whilft 

Ae  was  parted  from  her  huiband  :  ^ht  (onfideratioin  exprejjed  in  the  deed,  are  for  fervice$  done,  andfo' 
nmrt  Jhrwn  \  the  bill  is  brought  to  fet  afide  the  deed  aa  obtained  by  fraud.  Lord  Hardwuks,  w  Mtb9 
iircumpancti  of  this  fafe,  decreed jthe  deed  Jbouidf  and  only  as  afecurityforfuchfum  as  v)$s  jmfilj  dut  «• 
the  defendant* 

There  are  two  grounds  for  this  bill. 

Firft,  To  fct  afide  a  deed  obtained  by  the  defendant  from 
JL»ady  Saunderfon^  the  plaintifPs  wife  in  her  life-time,  as  a  frau- 
dulent one. 

The  other  ground  is.  That  the  deed  was.intended  as  a  con- 
veyance in  truft  only  for  the  daughter  of  Lady  Saunderfon^ 
though  the  defendant  has  not  made  any  declaration  of  fuch  truft. 

It  has  been  contended  by  the  defendant's  counfel,  that  the 
two  heads  are  inconfiftent,  but  I  think  otherwife,  for  not  pre- 
paring the  deed  which  was  to  declare  the  truft,  is  equally  A 
fraud,  or,  at  Icaft,  an  evidence  of  fraud* 

firfi 
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Tirft^  I  (hall  confider  the  particular  circumfbnces  of  this 

-cafe. 

Sicondhfy  How  far  the  a£ts  themfelves  are  an  evidence  of  this 
truft. 

As  to  ihtfirfij  Here  was  a  wife,  as  the  defendant  infifts,  in 
an  extreme  bad  ttate  of  health,  very  cruelly  ufed  by  her  huf- 
band,  and  under  a  neceffity  of  parting  from  him. 

On  the  other  hand.  The  plaintiff  charges,  that  (he  was 
greatly  addifled  to  drinking,  in  all  parts  of  the  day,  and  very 
often  intoxicated  with  liquor,  and  this  is  not  at  all  controvert- 
ed by  the  defendant. 

What  is  the  confequence  to  be  drawn  from  fuch  a  behaviour, 
but  that  (he  muft  necefiarily  be  a  weak  woman ;  for,  under 
thefe  circumftances,  (he  muft  (land  on  very  unfirm  ground, 
both  as  to  her  honour  and  her  fortune  :  with  regard  to  the  lat- 
ter (he  had  a  power  to  difpofe  of  looo/.  whether  covert  or  dif- 
covert,  as  (he  (hould  think  proper,  by  any  writing  under  her 
hand  :  now  the  draught  of  this  deed,  which  is  an  abfolutecon-  "* 
veyanceof  the  lOOo/.  to  Mr.  Glafs^  the  defendant,  had  been 
prepared  fix  weeks  before  it  was  executed,  and  likewife  before 
Lady  Saunderfon  left  her  hufband  \  and  the  deed  itfelf  was  not 
executed  till  three  weeks  afterwards  :  for,  on  the  6th  oi March 
1737,  ^^  '^^^  ^^^  plaintiff*  and  went  to  a  lodging  which 
Mr.  Glafs  had  provided  for  her;  and  on  the  29th  oi March  (he 
executed  the  deed  which  is  now  in  conteft  before  the  court. 

Now  what  could  be  a  greater  inftance  of  weaknefs  than,  at 
the  very  time  (he  was  upon  the  brink  of  parting,  to  put  the 
only  thing  out  of  her  power  that  could  fupport  her  independent 
of  her  hu(band  ;  con(ider  it  in  another  view,  with  regard  to 
her  child,  which  (he  is  proved  to  have  been  very  fond  of : 
The  hufband  too  had  a  daughter  by  another  venter:  Is  it  pro- 
bable then,  that  Lady  Saunderfon  would  give  away  this  icoo/. 
from  her  felf  and  her  child,  who  might  have  no  other  pro- 
vi(ion  ?  for  nothing  alienates  the  affe^ion  of  one  parent  fo 
•  much,  as  the  other  parent's  taking  away  the  child  from  under 
his  power,  and  therefore  the  higheft  weaknefs  to  leave  her 
daughter  quite  deftitute,  and  to  the  mercy  of  an  enraged 
father. 

I^  appears  in  the  caufe,  that  (he  had  made  a  will  but  juft  be- 
fore this  time,  by  which  (he  gave  the  1000  /•  abfolutely  for  the 
child's  benefit ;  now,  what  occafion  or  pretence  could  there  be 
for  altering  this  will. 

a  Mr.  GkCs^ 
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Mr.  GUifs^  to  be  Aire,  had  done  ads  of  kindnefs  privatelf 
for  Lady  Saunderfon^  but  at  the  fame  time  he  was  her  attorney, 
and,  in  that  capacity,  was  it  not  his  duty  to  let  her  know  the 
abfurdity  of  the  ad  (he  was  doing  i  I  am  not  at  all  clear,  the 
woman  knew  that  this  deed  would  abfolutely  bind  her;  it  re- 
quired the  (kill  of  a  lawyer  to  refolve  that,  for  powers  are  given 
in  a  different  manner,  fome,  if  once  executed,  are  final,  others 
may  be  executed  totiis  quotiesn 

The  condderations  in  the  deed  are  exprefled  to  be  for  fervlces 
dpne,  and  favours  fhewn. 

If  Bn  tttorneyy  It  is  truly  faid  at  the  bar,  that  a  fecurity  obtained  by  an  ^t^  • 
pendente  /iw,  torney,  whllft  he  is  doing  bufinefs  for  his  client,  or  whilft  a 
^nt  toTgree  to  Gaufe  Is  depending,  appears  to  this  court  in  a  quite  different 
anevorbiuot  light  than  between  two  common  perfons;  for  if  an  attorney, 
wurckhw  fet^if  P^^^^^  '*''>  prevails  upon  a  client  to  agree  to  an  exorbitant 
alide  iotireiy,  or  reward,  the  court  Will  either  fet  it  afide  intirely,  or  reduce  it 
reduce  it  to  the  to  the  ftandard  of  thofe  fees  to  which  he  is  properly  intitled  ; 
feftothkh'te  *"^  this  was  the  rule  that  weighed  with  me  in  Walmfieyv. 
k  properly  in-  Booth^  htard  May  the  %dj  1741  ;  and  if  the  court  did  not  ob- 
titled,  fervc  fuch  a  rule,  it  would  expofe  clients  very  much  to  the 

artifices  of  attornies,  efpecially  ftme  coverts  who  are  in  Ladjf 

Saunderfin^s  unfortunate  circumftances. 

It  is  true,  there  are  witneffes  which  prove  fome  declarations 
of  Lady  Saunderfin's  great  regard  for  Mr.  Glafs  ;  and  that  fhe 
has  often  faid,  no  body  ihould  have  the  1000/.  except  himfelf  ; 
but  then  the  very  fame  witneffes  fay,  it  was  to  make  him  a  fa-« 
tisfadion  for  the  fums  he  had  advanced  for  her,  and  likewife 
out  of  a  confidence  that  he  would  take  care  of  her  daughter. 

But,  on  the  other  hand,  nothing  can  be  fironger  to  en- 
counter this  evidence,  than  what  the  plaintiff's  witneffes  fwear^ 
one  of  them  in  particular,  who  faid  ihe  was  with  Lady  Saun". 
derfon  but  two  days  before  her  death,  and  that  fhe  then  declared 
ihe  had  given  all  to  her  child. 

A  very  fufpicious  circumftance  to  fhew  that  the  defendant 
wasconfcious  this  deed  was  never  intended  as  an  abfolutecon* 
veyance  to  himfelf,  but  only  in  truft,  is,  his  denying  there 
was  any  deed  at  all  in  his  cuftody,  when  Sir  William  Sounder^ 
fon  afked  him  at  the  time  he  paid  him  his  bill. 

The  only  material  reafon  for  his  concealing  it  then,  muft  be 
to  prevent  its  being  fifted  and  inquired  into.  Lady  Saunderfor^ 
being  alive,  who  could  have  difcovered  the  real  defign  and  in- 
tention of  it ;  for  the  reafon  he  gives  in  the  caufe  is  a  ver^y 
fiipple  one,  for  fear  of  exafperating  and  incenfing  Sir  fyil" 

Ham 
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tarn  Saundirfou^    who  at  that  time  was    reconciled  to  his 
lady. 

There  is  one  obfervation  of  the  plaintifTs  counfi^l  which  is 
ycry  material,  that  the  defendant  has  charged  in  his  bill,  fo 
much  for  peruling  the  draught  of  this  deed,  which  he  would 
nevcx  have  done,  if  he  had  looked  upon  it  as  a  voluntary  pre* 
feat  to  himfelf ;  and  therefore  this  circumftance  ihews  very 
firongly  that  he  confidered  it  merely  as  a  truft. 

li^y  Saundsr/on  died  in  Jung  1738  ;  the  daughter  in  j/pril 
following.;  and  the  defendant's  letter,  by  which  he  demanded 
the  1000/.  of  Sir  William  Saunderfin^  by  virtue  of  this  deed,  was 
not  written  till  above  a  year  and  half  after  their  deaths. 

In  the  beginning  of  it  he  fays.  Your  lady  having  a  confidence 
in  my  honour  and  integrity  towards  yours  and  her  child,  and 
being  likewlfe  fenfible  of  the  fervices  I  had  done  her,  and  the 
favours  ihe  had  received  from  me,  did  execute,  (^c. 

Now,  truft  and  confidence  are  convertible  terms,  and  muft 
import  fome  truft  relative  to  the*ad  of  the  deed,  for  the  benefit 
of  the  child  ;  and  at  the  fame  time  a  compenfation  to  him  for 
favours  and  fervices  :  this  latter  part  materially  falls  in  with 
Lady  Saunderfon\  declarations  of  her  having  fecured  to 
Mx.Glafs  the  feveral  Turns  he  had  advanced  upon  her  account. 

What  is  the  refult  of  the  whole,  but  that  here  is  a  plain  truft 
intended  for  the  daughter,  mixed  and  coupled  with  a  recom- 
pence  for  the  defendant,  for  fums  advanced,  and  fervices  done, 
and  a  fecurity  to  him  at  all  events,  if  Sir  William  Saunderfon 
fliould  refufe  to  pay  him;  and  after  the  defendant  was  fatisfi- 
^d,  the  refidue  for  the  daughter;  nor  can  this  tranfaSion  be 
any  other  way  reconciled  with  the  declarations  of  Lady  Saun'- 
dirfon. 

This  way  of  confidering  the  cafe,  makes  it  reconcilcaWe 
with  reafon  ;  the  other  makes  it  abfurd,  and  the  zSt  of  a  weak 
woman. 

The  confequence  of  my  opinion  will  be  this,  if  there  are 
any  fums  remaining,  which  are  juftly  due  to  the  defendant,  the 
deed,  in  the  firft  place,  ought  to  ftand  as  a  fecurity  for  that  fum, 
whatever  it  is,  but  the  furplus  muft  be  deemed  to  be  a  truft  for 
the  child,  who  being  dead,  the  plaintiff,  though  he  has  not  ad-  * 

miniftered,  is  legally  intitled  to,  as,  by  her  death,  it  devolves 
upon  him  \  and  this  decree  is  exadly  conformable  to  the  di» 
regions  my  Lord  Talbot  gave  in  the  cafe  of  Proof  v.  Hines^ 
Cafis  in  tl?i  time  of  Lord  Talbot^  1 1|. 

■^  Nioholk 
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Cafe  216.  NicbolU  vcrfus  Judfon^  at  the  Rolls j  May  24,  1742. 

W,h.^^zA.NL  /^NE  William  Lowty  to  reward  the  good  fervices  of  jfrin 
Hid  int^^T  V^  Manfell,  who  had  li^ed  with  him  a  great  number  of 
1718,  and  in  ycars,  gavc  her  a  bond  in  1728,  in  the  penalty  of  600/.  for 
1731  paid  her     payment  of  ?00 /.  and  intereft,  on  a  day  fixed,  and  in  i^^r 

1001.101736       '^^j.  /^ri.  fj      11    •  A        •  I^ 

he  made  his  will,  paid  hcr  lOoA  part  of  the  300 /.  and  all  intereft;  in  1736  he 
and  gave  all  h.8  made  his  will,  and  thereby,  among  other  legacies,  gave  to 
tt^'off^^""'*  ^^-  ^^»f^'>>  aJl  his  meffuagcs,  lands,  ^c.  in  B.  in  th^fe  pa- 
yean,  upon  truft  ri(h  of  fP.  to  hold  to  him,  his  executors,  ^c,  for  200  years, 
toraifeand  pay,  upon  truft  out  of  thc  rents,  b^c,  by  mortgage  or  fale,  to  levy, 
^tt^liT^atty^to  '**^*^>  *"^  P^y  ^^  ^^'^  Man/ell,  within  two  years  after  his  death 
ji.M,zooL  '  200/.  and,  fubject  to  this  term,  he  devifed  the  fame prem ides 
*A  *\^*' ?''*^*^^  to  the  plaintiff  and  his  heirs;  and  alfo  devifes  other  lands  to 
the"ametruftec  ^^^  f^mc  truftec  for  300  ycars,  upon  truft  to  pay  200/.  to 
for3ooveari,  Ann  Manfelly  within  one  year  a^ter  his  death  ;  in  other  parts 
*"  'a  w V Af.  °^  ^**  ^*"  ^^  S^^^  ^^^  plate,  linen,  fcTr,  and  other  perfonal 

nvitbin  one  year    legacies. 

mfter  bit  death  5 

the  executor  of  L,  -paid  fome  part  of  the  hood  to  ^.  M,  in  her  life- time ;  the  bill  prtft  tbal  tbe  lepcieit 

may  be  dtcrctA  a  fatisfa^ion  oftbekend,  and  that  her  executor  my  refund  what  he  has  reotlTtd  m  part 

payment  thereof:  Tbe  Maftereftbe  Rolls  beldtbh  to  be  a  contingent  legacy  \  fir  if  tbe  legatee  bad  died  befire 

tbe  time  ofjtayment,,  it  would  ben/efunk  in  tbe  land,  and  tbat  tbe  rule  of  ademption  not  extending  Jo  far  agin 

tdke  in  a  contingent  legacy,  this  is  net  a  Jatisfa^ion  of  tbe  bond. 

The  executor  of  Lowe  paid  off  fome  part  of  the  bond  to  Anm 
Man/ill  in  her  life-time. 

The  prayer  of  the  bill  Is,  that  the  legacies  devifed  by  the 
will  of  ffllliam  Lowe  to  Jnn  Manfell  may  be  decreed  a  fatisfac- 
tion  of  the  bond  ;  an<l  that  the  defendant  JudfoUy  who  is  ber 
executor,  may  be  dire£ted  to  refund  fuch  fums  as  he  has  re- 
ceived in  part  payment  of  the  faid  bond  from  the  executors  of 
Lowe. 

For  the  defendant  Judfon  were  cited,  Cuthbert  v.  Piocnh^ 
I  Salk.  155.  Atkinfon  v.  Webh^  2  Vern,  478.  Chancef%  cafe, 
I  P.  IVms,  408.    Eajlwood  v.  Winkey  2  P.  Wm.  616. 

Maftit  of  the  Rolls  :  The  queftion  is.  Whether  two  fums  of 
200  /.  and  200  /.  devifed  to  Ann  Manfelly  by  the  will  of  Lowi^ 
and  to  be  raifed  upon  the  teftator's  real  eftates  by  different  terms 
of  years,  (hall  be  confidered  as  a  fatisfadion  of  the  debt,  due 
upon  the  bond  to  Mrs.  ManfelU 

It  was  objeQcd  by  the  counfel  for  the  plaintiff,  that  this  is 
not  in  the  nature  oi  a  legacy,  for  that  there  is  a  difference  in 
the  expreffion  of  the  will,  for  in  fome  inftances  he  fays  exprefs- 
)/»   I  give  fuch  things  to  the  faid  Ann  Manfelly  as  plate, 

lincn> 
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linen,  i^c.  but  as  to  the  200/.  and  200/.  it  is  a  diredion  to 
truftees  to  levy,  raife,  and  pay  the  faid  funis  to  Mrs.  ManfiU* 

But  it  is  anfwcrcd  very  clearly  by  this  obfervation,  that  There  fi no  maiu 
tiiough  the  money  is  to  be  raifcd  by  the  truft-cftae,  yet  ^isj^  of*ff«cacif 
the  gift  of  the  teftator  notwiihftupdmg,  for  it  would  have  bten  uln^til^t^* 
ablurd  to  h^ve  faid,  that  ^e  truftees  ihould  give,  for  that  to  m*  «<id  a 
would  have  made  them  the  donors,  and  not  the  teflator  \  and  f^^*^^^^^ 
therefore  there  is  no  manner  of  difference  between  a  direction  don^r  u/>eiik 
to  truftees  to  pay,  and  a  gift.  cafes. 

r 

And  tho*  the  general  rule  is,  that  a  legacy  which  is  greater,-.     .  .  . 
or  *«  great  as  the  debt,  fball  be  taken  to  be  a  fatisfa^iqii,  aqd  role^SatVlc* 
is  too  well  eftablifhed  to  be  (haken  now;  yet»  in  l^te  cafe^,  gacy  greater,  or 
where  there  are  circumftances,  or  a  prcfumption  that  the  tef-  J'.P'V  n'5**' 
tator  s  intention  w^s  not  that  the  legacy  ihoiiid  be  in  adepip-  taken  to  be  a 
tion  of  the  debt,  the  court  have  leant  againft  the  rule,  f(a  f'tisfaaion  j  yet 
far  as  to  hold  it  not  to  be  a  fatisfaSion.  ;^«  ;^«  3^ 

r       teftator' t  iotea« 
tion  was  otherwifc^  tlM  court  in  late  calet  have  leant  againft  the  raka 


So,  in  the  prefcnt  cafe,    the  teftator's  direfling   that  the  Tho'i 
200/.  and  200/.  fhould  not  be  paid  till  one  or  two  years  after  Mriii!aits,%t 
liis  death,  is   a   very  confiderable  circumftance  in  favour  of  that  does  jiocc«» 
Mrs.Manfilly  and  (hews  ftrongly,  that  the  intent  df  the  tef- 5*"^/f**«*»*^ 
tator  was  not  that  it  (bould  go  m  fatisfadion  of  the  debt,  for  b?e  to  1m fq^  th« 
the  bond  was  payable  immediately,  and   the  teftator  had  no  moment aftert|if 
right  to  fufpend  the  payment  of  a  debt,  tho'   he  might  ftif:-  tdUtw*i  death. 
pend  his  legacy  i  and  though  executors  have  a  year  allowed 
them  to  pay  legacies,  yet  that  does  not  extend  to  debts,  \i\xtf 
they  are  liable  to  be  fued  the  moment  after  the  teftator's  death  ; 
fo  that  the  payment  of  thefe  legacies  at  a  future  time  is  ex« 
tremely  material,  and  takes  this  cafe  out  of  the  general  rule. 

Befides  too,  I  gm  inclined  to  think  this  is  a  contingent  le- 
gacy ;  for  the  truftees  being  directed  to  pay  it  within  two 
years  and  one  year,  does  not  oblige  them  to  pay  it  fooner; 
and  if  the  legatee  had  died  before  the  time  of  payment,  it 
would  have  funk  in  the  land,  for  the  benefit  of  the  plaintiff, 
according  to  the  fettled  rule  of  this  court,  with  regard  to  le- 
gacies charged  upon  land  Vide  Pawlet's  cafe^  %  Vtnt.  366. 
Staplitm  verfus  Chtales^  Prtc.  in  Chan.  317.  Duh  0/  CbanJas 
verfus  Talhot^  %  P.  Wms.  601.  Hall  verfus  Tnry^  November  8, 
1738.  I  7r.  Atkym^i  Rep.  50a.  Prowfi  verfus  Abbington^ 
Eafter  termy  1738,  1  Tr.  Atkyns's  Rep.  482. 

And  as  the  rule  of  ademptions  has  never  been  carried  fo  far 
as  to  take  in  a  contingent  legacy,  I  muft  decree  for  the  defend- 
ant, that  the  devife  of  the  200/.  and  200/.  is  not  a  fatisfac- 
tion  of  the  bond. 

Tbe 
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Cafe  217.     7^  Jt/itJPir  and  C^rpmratUn  §/  Tori  verfus  Sir  Lmel  Pilkin^oHi 

May  14,  1742. 

WMift  fvitt  art  fTlHE  plaintiffs  claim  th6  fole  right  of  fifliing  in  the  rivef 
thT^UffT^-  A  Oufe  J  the  defendant  claims  a  right  likewifc;  a  bill  and 
aia  the  defend-  crofs  bill  were  brought,  to  eftablilh  their  feveral  rights. 

ant's  agent  at  th« 

IbffioDt,  %vbere  tbty  tbemfeha  artju^a,  for  a  bieach  of  the  ptaoe*    Lcrd  Hst^ieh  made  an  order  to 

fdbaiB  the  plaiotifft  frooi  proceeding  at  the  feffioni*  till  the  hearing  of  tlie  eanle^  and  farther  orden 

While  thefe  fuits  were  depending,  the  plaintiiFs  caufed  the 
agents  of  the  defendant  to  be  indi&d  at  Tark  feffions,  where 
they  themfelves  are  judges,  for  a  breach  of  the  peace,  in  fi(h^ 
ing  in  their  liberty. 

A  motion  was  made  on  behalf  of  the  defendant,  to  ftop  the 
profecution. 

Lord  Chancellor, 

There  lenoie-      This  court  has  not  orieinally,  and  ftri£^ly,  any  reftraining 

ftftining  |)ower  power  over  Criminal  proKCutions ;    and,  in  this  cafe,  if  the 

JJ^cbri^*ln  ^«fcn^*n«  ^^^  applied  to  the  Attorney  General,  he  would  have 

tbiacouru  granted  a  noli  profijui. 

The  Attorney  For  when  a  complaint  is  grounded  on  a  civil  right,  for 
'^uli  w~J^*  which  an  aSion  of  trefpafs  would  lie,  the  Attorney  General 
^M*to\*cri^  of  courfe  grants  a  noli  pro/squi. 

»ai  profecution, 

where  an  adion  of  Uefpaft  wiU  lie. 

This  is  a  complaint  merely  for  (iihing  in  the  river,  without 
any  a£tual  breach  of  the  peace,  which  the  mayor  and  C0fpo«» 
ration  fay,  is  a  trefpafs  upon  them. 

If  it  could  be  made  appear  at  law,  that  the  plaintiffs  were 
)>oth  judges  and  parties,  it  might  come  out  to  be  coram  non 
judiciy  but  it  might  be  difficult  to  make  out  this. 

TeadintelitehtTt^  If  adions  of  trefpafs  had  been  brought  vi  et  armis^  this  court 
this  court  would  .|;i^QuId  have  flopped  them;  but,  though  I  cannot  grant  an 
iaion*o?ttefpaf8  injunftion,  yet  I  may  certainly  make  an  order  upon  the  pro- 
nfittarmis,        fccutors  to  prevent  the  proceeding  on  the  indictment. 


Suppofing 
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Suppofing  it  was  a  fuit  for  a  right  of  land  where  entries  had  ^^'^  *  b«i>  « 
been  made,  and  the  bill  was  brought  to  quiet  the  poffeflion,  ^"^Tn^ZZ 
and  after  that  they  prefer  an   indiAment  for  a  forcibJe  entry,  that  the  piaii.tiff 
which  is  of  a  double  nature,  as  it  partakes  of  a  breach  of  the  JJ^'^IJ^jJJJ",**}^^' 
peace,  and  is  alfo  a  civil   right,  this  court  would  certainly  dbU  emi^.  xhh 
fiop  the  proceedings  upon  fuch  indidment.  cout  wui  ftop 

r  r  o  Ijjg  procecdinst 

upon  Aich  iodi^ 

Where  parties  fubmit  their  right  to  the  court,  they  have  meat, 
certainly  a  jurifdidion,  and  may  interpofe. 

Therefore  I  will  make  an  order  to  reftrain  the  plaintiffs  from 
proceeding  at  the  feffions,  till  the  hearing  of  the  caufe  and 
further  order. 

Lockwood  and  others  verfus  Ewir^  May  14,  1742.  Cafe  218. 

THE  bill  in  this  cafe  was  brought  by  the  plaintiff",  as  ^j^^  ^^^j^. 
reprefentative  of  Sir  Th$mas  CMchj  to  redeem  the  fum  of  tive  of  sir  r.c 
2500/.  Eafi' India  AodLy  transferred  to  Mr.  Ewer  the  ift  ofP"y»  ^^^*^^ 
Jpril^  1708,  for  the  fecuring  the  fum  of  2000/.  and  intercft  JJ^,n«Mfrrred 
at  6/.  percent.  Mr.  Ewer  having  executed  a  defeafance,  to  the  deremant 
whereby  he  obliged  himfeif  to  re-transfer  the  ftock  on  P^y-^\\^  f^,^^^^^ 
ment  of  the  2000/.  arid  intercft  on  the  2d  of  July  following.    iVg°  2oooV*a"od 

intereft  ar  6/. 
per  cent,  to  be  retransferred  on  payment  of  principal  and  intcreft  the  zd  of  July  following.  Sir  T.  C. 
died  in  1709,  the  fon  brought  this  bill  in  1729.  Lord  Hardtvicke,  refufing  to  decree  a  redemption,  dif* 
miffed  the  bilU 

%\t  Thomai  Cooke  i.\tdi  in  1709;  his  fon,  the  furviving  exe- 
cutor, has  brought  this  bill  to  redeem  in  1729. 

Lord  Chancellor, 

This  is  a  very  plain  cafe  for  the  defendant. 

In  a  mortgage  of  land,  a  bill  of  foreclofure  ought  to  be  Not  neceflary  t* 
brought,  but  on  a  mortgage  of  ftock  it  is  not  neceflary,  and  Y'^\  %  *"'"  ^^ 

,0'/,  rru  ..  »j  '    ^  \-         foreclofure  on  a 

therefore  a  ftrong  reafon  for   the  mortgagor's  departing  from  mor.gagp  of 
the  right.  ftock. 

The  admil&on  of  a  co-defendant  to  the  advantage  of  the  A  co-defendtnt*8 
plaintiff",  will  by  no  means  better  the  cafe,  unlefs  the  plain-  >^"^"''*°"  '*»J^J;« 

./i»«i  1*  r    \  «•!»  ii«*-       f  advantage  or  the 

tiff  had  entred  into  proof,  by  which  he  woiJld  infer  fome  other  piaintiflF,  will  not 

kind  of  evidence  to  account  for  his  coming  fo  late  to  redeem.    "°^^^  *^'*  "^ 

Vetter. 

It  would  be  of  mifchievous  confequence  if  I  ihould  decree 

a  redemption  in  this  cafe,  for  the  bill  would  never  have  been 

brought,  if  the  Eaji- India  Aock  had  not  increafed  in  value, 

which  is  merely  an  accident^  and  could  not  be  forefeen  at  the 

I  time 
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time  tbe  mortgs^ge  was  made^  and  tl^refoce  is  very  far  front 
being  an  iaduceoient  to  decree  a  redemption.  His  Lord(bip 
difmiffed  tbe  bill. 

Cafe  219.  Trroddytx{\x%^DownSf  Mof  iSf  174a. 

'Whatcfer  werdt     A  DAM  Churcber  devifed  all  his  farms  and  lands  to  truftees 

^^^S^*^"**         and  their  affigns,  for  and  during  and  ui^til  his  kinfmen 

II^pyholdllMi^,  ^g*rs  and  Bonny  fhould  attain  their  feveral  ages  of  21,  ia 

thejr  can  have  no  truft  that  they  do,  in  the  mean  time,  receive  the  rents  and 

effea  if  there    profits  for  the  ufc  and  benefit  and  towards  the  maintenance  of 

derlfor  nothinV^^if^^  ^'^^^  B^if «j^ ;  and  after  thcv  Ibould  attain  their  refpec- 

^an  paft  a  legal  ti ve  ages  of  2 1 ,  then  to  the  (dXa  Rogers  znd  Bonny  for  their 

^^afcUiakw'  ^^^^^^  '^^^^J  without  impeachment  of  wafte ;  and  from  and 

'  after  their  deceafes,  to  the  ufe  of  the  heirs  of  the  faid  Rogers 

.    and  Bonny  for  ever  as  tenants  in  common,  and  not  as  joint* 

tenants. 

Part  of  the  premifles  were  copyhold,  and  the  reft  freehold  ; 
theteftator  furrendred  the  copyhold  to  the  ufe  of  his  will: 
Bomnyy  one  of  the  devifees,  attained  his  age  of  21,  and  by 
leafe  and  releafe  of  the  31ft  of  May  and  ift  of  ^^tie,  1740^ 
conveyed  his  moiety  in  the  freehold  lands  to  his  fifter  and  her 
heirs,  who  married  the  plaintiff,  and  afterwards  Bonny  devifed 
his  copyhold  lands  in  like  manner,  but  n^ade  no  (urrender 
thereof. 

Bonny  is  dead  ;  thequeftion  made  in  this  caufe  is,  whether 
the  devifees,  Rogers  and  Bonny^  fhould  take  as  joint-tenants^ 
or  tenants  in  common. 

Lord  Chancellor, 

There  are  two  points  in  refpe£l  of  the  copyhold ; 

Fir/if  Whether  the  devife  in  the  will  of  Adam  Cburchir 
amounts  to  a  devife  of  land  in  joint-tenancy,  or  a  tenancy  ia 
common. 

Secondfyy  If  a  joint-tenancy,  whether  there  has  been  a  fc- 
verance  of  that  joint-tenancy,  before  the  death  of  Thomas 
Bonny. 

I  am  of  opinion,  the  truftees  took  nothing  at  all  in  the  in« 
)ieritance  but  a  chattel  intereft,  till  the  ce/iuy  que  trufts  attain« 
ed  the  age  of  2i>  or  the  furvivor  of  them  attained  that  age. 

The  truft  is  to  apply  the  rents  and  profits  towards  the  main* 
tenance,  CsTr.  and  on  their  refpefiively  attaining  21,  is  de- 
vifed over.  Therefore  I  am  of  opinion,  if  one  of  them  had 
died,  furviving  the  other,  who  had  not  attained  his  age  of  21^ 
all  the  profits  muft  have  been  applied  tp  the  maintenance  of 
t/ie  iiirvivort  This 
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This  being  the  cbnftrudion  of  the  firft  claufe,  will  throw  a    ' 
great  deal  of  light  upon  the  fubfequent  claufe. 

As  to  the  latter,  I  am  of  opinion  it  is  a  devife  of  a  remain- 
der of  a  legal  eftate,  and  not  of  a  truft,  for  the.  truft,  as  I 
faid  before,  was  only  a  chattel  intereftj  for  it  is  to  Rogers 
and  Bonny  there  is  a  devife  for  their  natural  lives,  ^'c.  This 
being  fo,  confider  the  intention  of  the  teftatorj  his  intention 
was  plain  that  Rogers  and  Bonny  fhould  be  tenants  for  lives, 
and  therefore  adds  the  words,  without  impeachment  of  wajle. 

If  that  intention  had  not  been  controuled  by  a  rule  of  law, 
they  had  been  moft  clearly  tenants  for  life,  which  brings  it 
very  near  the  cafe  of  Tuckerman  vcrfus  Jeffereys^  Eojler  term, 
6  Ann.     Holt's  Cafes  370  *. 

In  I  Co.  Rep,  104.  it  is  laid  down  as  a  rule  of  law,  That 
when  the  an  cello  r  by  any  gift  or»conveyance  takes  an  edate 
of  freehold,  and  in  the  fame  gift  or  conveyance  an  eftate  is 
Jimited  either  mediately  or  immediately  to  his  heirsy  in  fee  or 
in  tail,  that  always,  in  fuch  cafes,  the  heirs  arc  words  of  limi- 
tations of  the  eftate,  a^d  not  words  of  purchafe,  and  the  words 
impiachment  of  wajie  are  rejected. 

But  then  the  queftion  is.  Whether  this  (hall  over-rule  the 
plain  intention  of  the  teftator ;  for  I  have  fhewn  it  was  not 
bis  intention  that  they  (hould  have  the  joint  inheritance. 

Where  the  rule  of  law  will  let  the  intention  take  place,  it 
fliall  have  its  efFeS,  vide  Barker  verfus  Giles^  2  IVms.  283.  be- 
fore Lord  King^  and  afterwards  in  the  Houfe  of  Lords,  Bliffet 
verfus  Cromwell  and  others^  3  Lev.  373.  there,  by  force  of  the 
words  equally  to  he  divided^  it  was  held  a  tenancy  in  common, 
and  the  words  longer  liver  of  them  rejected. 

This  cafe  differs  from  that;  as  I  am  of  opinion,  upon  the 
conftruflion  of  the  firft  claufe,  that  the  whole  profits  will  go 
and  furvive  for  the  education  and  maintenance  of  the  furvivor 
till  21  :  now  it  would  be  abfurd  to  think  that  the  teftator 
would  give  the  whole  profits  to  be  applied  for  the  maintenance 
of  the  furvivor  of  cejiuy  que  trujl^  and  yet  that  the  moiety,  af- 
ter the  furvivor  attained  21,  fliould  go  to  the  heirs  of  the  de- 
ceafcd  cejiuy  que  truji. 


♦  There  a  man  devlfed  hie  eftate  to  his  two  fitters  Jam  and  Eiixahetb  durin?  lite, 
•qually  to  be  divide«i  between  them,  and  after  the  dece^fc  of  them  to  the  heirs  of  yant. 
The  court  held  that  Jane  and  Elizabeth  were  joint-tenants  during  life,  and  the  fte  to 
tbe  heirs  of  Jane,  but  aot  to  tai^e  during  Eiixahetb' %  lifct 

Vot.  II.  X  But 
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But  then  the  freehold  is  fevered  by  Bonny^s  deed  of  cotmejance^ 
and  mull  have  its  efFe<St. 

But  as  to  the  copyhold  it  is  not  fevered,  for  nothing  can 
fever  a  legal  edate,  but  what  will  pafs  it  in  law  ;  and  here 
has  been  no  furrender  of  the  copyhold,  and  whatever  words 
there  may  be  in  the  will,  relative  to  the  copyhold,  can  have 
no  tSz6t  \  '*  and  therefore  I  declare  that  the  defendant  John 
*'  Rogers  is  intitled  to  the  copyhold  eftate  in  quedion,  by  fur- 
*'  vivorfhip  during  his  life,  and  to  the  inheritance  of  ont 
**  moiety  thereof,  and  I  do  direft  an  account  to  be  taken  of 
**  the  rents  and  profits  of  the  freehold  and  copyhold  eftates 
**  of  Adam  Churchery  to  the  death  of  "Thomas  Bonny  ;  and  de- 
*'  cree,  that  the  balance  be  divided  into  two  moieties,  and  that 
*'  one  moiety  thereof  be  paid  to  Martha^  the  wife  of  the  plain- 
*«  ixSJohn  Trodd^  and  executrix  of  her  hrothtt  Thomas  Bon-- 
^^  ny  \  and  the  other  moiety  to  the  defendant  yohn  Rogers ; 
<^  and  I  alfo  diredl  an  account  to  be  taken  of  the  rents  and 
*'  profits  of  the  faid  freehold  eftate,  accrued  fince  the  death  of 
**  Thomas  Bonnyj  and  decree  that  one  moiety  of  what  (hall  be 
*'  coming  on  the  account  be  paid  to  the  plaintiffs,  and  that 
**  the  fieehold  eftate  be  equally  divided  between  the  plaintiffs 
**  and  the  defendant  John  Rogers^  and  that  a  commii&on  3a 
**  ifllie  for  that  purpofe." 


Cafe  220.  yack/on  verfus  Butler  and  others^  May  2/^^  1742. 

^^IntfLX's  nn^^  ^^"  ^^^  brought  againft  the  defendant  5«/i>r,  for 
hands"  to  rcceTve  A  rcfufing  to  deliver  deeds,  the  one  a  mortgage,  and  the 
the  principal  and  other  an  affignmcnt  of  a  mortgage,  which  were  put  into  his 
pTwncd'  them  to  ^^"^^»  '"  ^^^^^  ^^  rcceive  the  principal  and  intereft,  and  who 
the  defendant  had  abufed  his  truft,  by  pawning  them  to  one  Spring  for  100/. 
Spring  for  100/.  for  which  Butlcf  likewife  gave  a  note  in  his  own  name  for  the 
ke'id,  tkatZ'lhe  P^y^^cnt,  and  took  a  note  alfo  of  Sprirjg  to  return  the  deeds 
fawmr  muft,  by  Upon  payment  of  principal  and  intereft  on  the  100/. 

the  deal  iff  appear 

to  ba-ve  no  property,  be  could  n»t  m;o'id  decreeing  S^tm%  to  dgUver  the  deeds  to  the  plaintiff,  and  leave  tif 

paiunte  to  bis  remedy  at  law  a^inft  Butler. 


Lord  Chancellor, 

A  bill  here  for  ^^^  plaintiff"  might  have  had  an  afiion  of  trover,  but  then 
the  recovcrv  of  hc  could  Only  havc  damages  for  the  detaining,  but  not  the 
pcr-^or^V!n  ^ccds  thcmfelvcs,  and  therefore  is  proper  in  bringing  a  bill 
acuin  of  frover,  here  for  the  recovery  of  his  deeds. 

thcpbint  ffc'»uld 

•niy  hare  dsma^cs  for  tbc  detainer. 

There 


|a  the  Time  of  Lord  Chancellor  HARDWiCfCfi.  507 

There  fecms  to  be  little  or  no  defence  infiftcd  on  for  the 
llefendanC  Butler ;  and  indeed  a  fervant  who  has  plate  under 
his  care,  and  who  may  commit  felony  of  tn?.t  plate,  as  he  has 
neither  a  general  or  tpecial  property,  might  full  as  well  juftify 
the  raifing  a  fum  of  money  for  his  own  ufe,  by  impofmg  it 
upon  the  lender  as  his  property,  which  is  a  ftronger  cale  than 
the  prefent,*  as  plate  may  have  no  mark  upon  it ;  but  it  is 
impoffible  the  defendant  Butler  could  impcfc  upon  another,  for 
by  the  deeds  themfelves,  he  muft  appear  to  have  no  property; 
and  even  fuppoiing  it  to  be  an  attorney,  who  had  deeds  deli- 
vered to  him,  unlefs  there  is  a  bill  due  to  him  from  the  per- 
iim  who  delivered  them,  he  cannot  juilify  detaining  them. 

'  The  defendant  Spring  not  appearing  to  have  afted  difhoneft- 
ly,  but  indifcreetly,  was  decreed  to  deliver  the  deeds  to  the 
plaintiff,  but  without  cofts,  and  left  to  his  remedy  at  law 
•gainft  the  defendant  Butler^  upon  the  note  for  100/. 


Tfilawmy  verfus  Booths  before  Lord  Hardwicke^  cited  in  the  caufe  Cafe  221. 
9f  Petty  and  Barker^  June  2,  1742. 

THE  plaintiff,  at   the  requeft   of  Mr.  Booths    lent  him  The  plaintiff  lent 
500/.  upon  a  note  only,  which  he  was  encouraged  to  f„'f^^;,n"g"j^*J 
do,  on  Booth's  affuring  him  by  letter  he  was  very  {:\fe,  for  an  an  aunt  had  left 
aunt  of  his,  by  her  will,  had  left  him  4000/.  which  the  court  *^.??  ^oooiJ-  by 
of  Chancery  hid  decreed  him  j  but  Booth  dying  foon  after,  after,  a nd"his  re- 
and  the  reprcfentative  refufing  to  pay  the  500/.  the  bill  was  prcfcmatives re- 
brought  againft  him   for  the  money;  the  defendant  made  it  ^"j^^V  ^Thc^t 
appear  in  the  caufe,  that  the  4000  /.  was  not  merely  as  a  pe^  gacy  wa^  d  rraed 
icuniary  legacy,  but  direfted  to  be  laid  out  in  land,  and  fettled  ^^  ^«  '"'^  o"^  »» 
XLpon  Mr,  Booth  in  fee;  and   the  decree  having  purfued  ^^^ on  B^^m^lci 
will.  Lord  Chancellor  vtis  of  opinion   to   difmifs  the  bill,  but  Lord  Hardivicke 
faid,  at  the  fame  time,  it  was  a  very  cruel  cafe,  and  yet  the^''^;  *'  J"'  f' 
plaintiff  can  have  no  relief,  as  it  is  the  eftablillied  rule  of  ^^^Tu?asZlneyd!l 
court,  that  money  devifed  to  be  laid  out  in  land,  Ihall  be  con-  'vifed  t»  be  icjid 
fidered  as  land,  and  therefore  he  could  not  break  through  '^^yj^^reda^^^^^ 
notwithftanding  the  particular  hardfhip  of  this  cafe,  fo  as  to  \^t.  plaintiff  can  bav$ 
la  a  fimple  contra£i  creditor  upon  money  fo  devifed.  «» remedy. 


X  2  lord 
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Cafe  222.     Lord  George  BeaucUrk  verfus  Mifs  Dormer^    heard  at   PovJif 

Houfe^Junei']^  1742. 

K  by  his  will  nT^  ^  ^  queftion  in  this  caufe  arofe  upon  the  following  will 
fays,  I  make  D.    J.     of  General  Kirk^    dated  January  i,  1 742.     . 

my  fole  heir  and 

cxecutiixy  aitd  if  the  dies  without  ifTuc,  then  to  {o  to  Lord  George  Beauckrk :  D,  levied  a  fine,  and  fof- 
fered  a  recovery  of  the  real  edate,  and  inHfts  (he  has  an  abfoiute  right  hoth  to  the  real  and  perfonal 
eftates  of  the  leftator,  and  not  obliged  to  account :  Lord  Hard'wicke  held,  the  limitatton  over  was  void, 
and  cannot  b^  confined  to  the  defendant^  dying  without  IJfue  living  at  the  time  of  her  deceafe,  and  difmijfed 
the  bilU 


# 


**  Mifs  Dormer  I  make  my  fole  heir  and  executrix ;  if  fhe 
*^  dies  without  iflue,  then  to  go  to  Lord  George  Beauckrk  i 
"  he  to  pay  Lady  Dianei  Beauclerk  5000/.  to  Betty  Gibbs  and 
*'  her  grandaughter  lOO/.  each,  and  Mifs  Dormer  to  keep  the 
^^  old  woman;  he  then  gives  all  his  cloaths  to  one  fervant; 
*'  his  horfes  to  another  ;  and  pecuniary  legacies  to  all  the  reft  ; 
*'  and  the  will  was  figned  by  him,  in  the  prefence  of  three 
"  witncffes," 

The  bill  is  brought  in  order  to  have  an  inventory  from  the 
defendant  upon  oath,  of  all  the  perfonal  eftate  of  Kirk^  and 
that  the  plaintiff's  intereft  in  the  perfonal  eftate  may  be  efta- 
bliflied  by  a  decree  of  this  tourt,  and  that  the  inventory  may 
remain  as  an  evidence  of  the  perfonal  eftate,  in  cafe  the  con- 
tingency Ihould  happen,  on  which  the  plaintiff  becomes  ia« 
titled. 

The  defendant  has  levied  a  fine,  and  fuffered  a  recovery  of 
the  real  eftate,  and  infifts  that  flie  has  an  abfoiute  right  both 
to  the  real  and  perfonal  eftates,  and  that  fhe  is  not  obliged  to 
account. 

Mr.  Noel^  for  the  plaintiff,  cited  Donne  verfus  Merryfieldy 
heard  the  7.%d of  O^oher^  '734j  ^"^  mentioned  in  Sahbarton  i/trfus 
Sabbarton^  Stanley  verfus  Lee^  2  P.  fVms,  618.  Atkinfon  verfus 
Hutchinfon^  3  P.  Wms.  258.  Forth  verfus  Chapman,^  I  P.  Wms. 
663.  Sabbarion  verfus  Sahbarton^  Cafes  in  the  time  of  LordTal 
ioty  55  ^  245. 

Mr.  Clark,  of  the  fame  fide,  cited  1  Leon.  285,  Let^s  cafe. 
Biggins  verfus  Dowler,  i  P.  Wms.  98. 

What  was  chiefly  infiftcd  on  by  the  codnfel  for  the  plain- 
tiff, was  the  intention  of  the  teftator,  that  if  the  defendant 
6\t6  without  iffue  living  at  her  death,  that  then  Lord  Georgg 
ihould  take  fubjed  to  the  payment  of  tk  i  ^QOoL  to  Lady  Diana 
BeaucUrk^ 

LoR9 
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Lord  Chancellor, 

There  is  no  doubt  as  to  the  intention ;  but  then  the  queftion 
will  be,  whether  the  dying  without  iflue  is  to  be  reftrained  to 
the  time  of  her  deaths  or  at  any  time  indefinitely. 

Mr.  Murray^  of  the  fame  fide,  cited  cafes  to  (hew  that  the 
vulgar  meaning  of  the  words,  dying  without  iflue,  which  is 
bamng  no  iffue  at  the  time  of  the  deaths  has  always  been  regarded 
by  the  court.  Nichols  verfus  Hooper ^  1  P.  JVms,  198.  Pin^ 
kury  verfus  Eliifij  2  Fern,  758.  Target  verfus  Gaunt^  i  P.  JVms. 
432.  fFhitmore  verfus  TVeld^  i  Fern.  326.  2  Vent,  367.  2  CA, 
£^/i67»     Bellafts  verfus  Uthwatt^  1  Tracy  Atkyns  426. 

Mr.  Attorney  General,  for  the  defendant,  infifted,  that  the 
whole  real  and  perfonal  eftate  is  given  to  Mifs  Donner^  till 
there  is  a  failure  of  iflue  generally,  and  if  it  had  flood  fingly 
upon  the  word  fole  heir  and  executrix,  there  can  be  no  doubt, 
but  Mifs  Dormer  would  have  been  intitled  to  the  abfolute  pro- 
perty in  both. 

He  cited  cafes  that  were  fubfequent  to  thofe  mentioned  for 
the  pJaintifi^. 

Gr//«  verfus  Rodd^  June  21,  1729,  before  Lord  Chancellor 
King:  The  teftator  there  directed  his  whole  perfonal  eftate 
ihould  be  turned  into  money,  and  placed  out  at  intereft,  in 
the  firft  place,  to  the  ufe  of  his  fifter  Mary\  and  in  cafe  his 
lifter  died  without  ifl'ue,  then  my  will  and  meaning  is  that  the 
money  direded  to  be  put  out  to  intereft,  fliall  be  divided  be- 
tween my  two  other  fifters,  Terefa  and  Frances^  after  the  death 
of  my  fifter  Mary  afore faid. 

Sir  Jofeph  Jekyl  held  the  bequeft  over  to  be  too  remote,  and 
therefore  a  void  limitation. 

Mllward  verfus  Mihvard^  February  i,  1734,  before  the  fame 
Matter  of  the  Rolls, 

'  One  Mil-ward  made  a  nuncupative  will,  directing,  that  all 
his  mortgages  and  debts  ftiould  go  to  his  fons  John  and  Samuely 
paying  100/.  each  ;  and  in  cafe  either  of  them  ihall  die  with- 
out iflue,  his  part  thereof  fhall  go  to  my  wife,  and  my  two 
other  fons. 

His  Honour  was  of  opinion,  in  the  firft  place,  that  this  was 
a  tenancy  in  common,  and  not  a  jointenancy  ;  and,  in  the 
next  place,  that  the  limitation  to  the  wife,  and  other  fons,  was 
too  xcmote,  and  tnercfore  void. 

X   I  Mr. 
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Mr.  Browfiy  on  the  fame  fide,  cited  Richards  verfus  LaJf 
Abergavenny^  2  Vern  324.  Clare  verfus  Clare ^  Cafes  in  Chan, 
in  the  time  of  Lord  Talbot^  21.  in  order  to  (hew  mac  this  limU 
tation  is  to  the  defendant's  iflue  generally,  and  tht:  remainder 
to  Lord  George  confequently  void,  as  being  too  remote. 

As  to  the  current  of  cafes  upon  this  head,  the  former,  he 
/aid,  went  too  far  one  way,  and  of  late  quite  the  contrary,  but 
there  is  not  one  of  the  modern  caie?,  where  there  are  not  fome 
words  which  fliew  the  intention  of  the  teftator,  that  the  firft 
taker  (hould  only  have  an  rftafe  for  life,  and  therefore  qualified 
the  general  efta:e,  which  tne  words  would  otherwife  have  given. 
Love  ^n^  fFindhanij  1  Sid,  450. 

Mr.  Ordy  for  the  defendant,  faid,  all  the  cafes  cited  for  the 
plaintifF  are  trufi:s,  in  which  the  court  lay  hold  of  any  minute 
circunifiance  to  fupport  the  intention. 

It  is  allowed,  on  all  hands,  the  teft:uor  intended  Mifs  Dor^ 
fner  fhould  have  an  eftate-tail  in  tl.  j  real  eftaie,  and  unlefs  it 
islikewife  conftrued  to  give  her  an  eflaie-tail  in  the  perfonal, 
the  words  will  be  inconfiftent,  and  have  two  different  mean- 
ing^i,  but  the  conftrudion  we  contend  for,  gives  the  words  an 
uniform  and  confident  meaning. 

Mr.  Noel^  in  reply,  faid  he  did  not  apprehend  that  one  ge- 
neral rule  is  to  belaid  down  in  thefe  cafes,  but  the  court  wilU 
in  each  particular  cafe,  put  fuch  conftrudlion  as  will  befl  fuit 
with  the  teflator's  intention. 

That  there  are  circumftances  here  which  (hew  the  inten- 
tion of  the  teflator  was  to  confine  the  bcqueft  to  Lord  Giorge 
B^uclerk^  upon  Mifs  Dormers  leaving  no  iluie  at  the  time  of 
her  death,  and  laid  the  grt-aleft  ftrels  upoi^  the  word  tben^  if 
Jhe  dies  without  ijjue^  then  to  go,  l^c.  as  referring  to  a  dying 
without  ifTue,  at  the  time  of  her  death. 

It  does  not  follow,  if  the  court  (hould  be  of  opinion  the 
teftator  has  ufed  fuch  words  with  regard  to  the  real  eftate,  as 
will  not  take  efF.dt  according  to  his  intention,  becaufe  repug- 
nant to  a  rule  rf  law,  that  therefore  his  intention  (hall  not 
prev^  with  regard  to  the  perfonal  eftate. 

jLoRD  Chancellor, 

There  are  a  great  variety  of  cafes  upon  the  head  on  which 
this  arifes,  oi  contingent  limitations  upon  perfonal  eftate,  and 
as  they  have  grown  up  to  a  very  large  number,  they  have  ad-^ 
micted  of  many  niQeties,  and  diiTerent  determinations^ 
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The ^r/?  queftion  is,  Whether  there  is  any  particular  cir- 
cumftance  in  this  cafe  that  can  confine  the  words  to  a  dylrg 
without  ijfue  at  the  time  of  Mifs  Dormer'i  death  ;  the  cafes 
which  have  been  cited  are  moft  properly  applicable  to  this 
queftion. 

I  am  of  opinion,  that  though  there  are  fome  words  which 
look  this  way,  yet,  in  point  of  law,  they  will  not  admit  of 
this  conftrudion. 

The  word  therij  indeed,  firft  occurred  to  me,  but  T  do  not  Then,  in  the 
rfColle<Sl  any  cafe  that  has  turned  upon  this  word    merely,    for  g^jTmatical 
then^   in  the  grammatical  fenfe,  is  an  adverb   of  time,  but  in  verboftime,\ut 
limitations  of  eftatcs,  and  framing  contingencies,  it  is  a  word  in  Imitations,  a 
of  reference,   and  relates  to  the  determination  of  the  firft  limi-  "^^'^  of  rcfer- 

,  '      ,,  .  -  .  .  -  tnce,  and  relates 

tation  m  the  eltate  ^here  the  contmgency  ariies.  to  the  determi- 

nation oF  the 
In  the  cafe  of  Pinhury  verfus  Elkin,  the  words  were,  if  (he  fj^h^^Jftalir 
£hal]  die  without  ifiue  by  the  faid  teftator,  then  alter  her  dc- 
ccafc  80/.  ihall  remain  to  the  teftator's  brother. 

Lord  Macclesfield  did  not  lay  any  ftrefs  upon  the  word  ihrn^ 
but  conftrued  the  words  after  her  deceafe^  in  the  fame  manner, 
as  if  it  had  been  at  her  deceafe,  and  lo  relative  to  the  death  of 
the  party. 

And  if  the  court  here  was  to  lay  any  flrefs  upon  the  word 
ihen^  it  would  be  going  a  great  deal  too  far,  for  it  is  too  am- 
biguous to  be  taken  as  an  adverb  of  time,  and  therefore  in  '.his 
cafe  does  not  afcertain  the  point  of  time,  but  is  merely  rela- 
tive to  the  determination  of  the  limitation  to  Mifs  Dor.ner^  and 
the  contingencies  taking  place. 

With  regard  to  l^zAy  Diana  Beauclerk's  5000/.  fomethinnr 
plaufible  might  be  faid,  if  this  was  to  be  conftrued  as  merely 
perfonal  to  her,  and  by  way  of  provifion  as  a  portion,  and  not 
to  arife  unlefs  Lady  Diana  furvived  Mifs  Dormery  for  then, 
indeed,  a  ftrong  argument  might  be  drawn  from  thence  to 
fliew  the  teftator's  meaning  was  to  confine  the  dying  without 
iffuc  of  Mifs  Dormer  to  the  time  of  her  death. 

But  this  being  annexed  by  way  of  condition  to  the  devife  to 
Lord  George^  makes  it  a  vefted  legacy,  and  tranfmiflible,  though 
not  payable  till  a  future  time,  which  takes  away  all  the.argu- 
ment  that  might  be  raifed  from  its  being  perfoaiWto  her  only, 
for  a  death  before  the  contingency  happens,  wll  not  deteac  the 
legacy  ;  and  fo  laid  down  in  the  cafe  of  King  and  IVitberSy  Cafes 
in  Chan,  in  the  time  of  Lord  Taloot^  1 1  -. 

X  4  Thus 
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Thus  much  as  to  the  words  of  limitation  and  conditioil 
annexed. 

Lord  Chancellor  then  aflced  the  counfel,  who  they  underftood 
by  the  old  woman  in  this  will-y  and  they  agreed  on  both  fides  that 
it  muft  be  Betty  Gibs^  mentioned  in  the  preceding  words  ;  then 
faid  he,  I  take  the  5000  /.  to  be  the  only  contingent  legacy  : 
but  if  this  to  the  old  woman  had  been  to  arife  upon  the  fame 
contingency,  I  fhould  have  thought  the  words,  Mifs  Dormer 
to  keep  the  old  woman  during  her  life,  would  have  (hewn  very 
.  plainly  that  the  teftator's  intention  was,  that  this  legacy  and 
the  preceding  ones  fhould  take  place  at  Mifs  Dormer's  death  ; 
but  now  I  muft  conftrue  the  100/.  to  Betty  Gibbs  as  a  legacy 
payably  immediately,  and  muft  neceflarily  have  the  fame  con- 
ftruftion  with  the  legacies  that  follow,  videlicet,  to  one  fervant 
his  wearing  apparel,  and  to  another  his  horfes,  which  it  would 
be  abfurd  to  fay,  muft  wait  the  death  of  the  defendant. 

The  fecond  queftion  is.  Whether  a  limitation  over  of  per- 
fonal  eftate  after  the  death  of  the  firft  taker  without  iflue  ge- 
nerally, is  a  good  limitation. 

A  limitation  It  has  been  allowed  that  if  taken  fo  as  to  include  iflue  in  in-> 

over  ofperfonal  finitum,  then  the  limitation  over  is  void  as  to  real,  but  a  dif- 

djath  of  Oie  firft  ference  has  been  attempted  as  to  perfonal  chattels;   this  is.  the 

taker  without     very  firft  time  where  it  has  been  contended  that  a  limitation 

▼wd  ^^"^""^  "  over  of  a  perfonal  thing,  is  to  receive  fuch  a  conftrudion  by  the 

court  as  to  mean  a  dying  without  iffue  at  the  death  of  the  party, 

notwithftanding  there  are  no  words  in  the  will  that  indicate 

this  to  be  the  teftator's  intention. 

The  firft  cafe  of  e^tecutory  devifes  was  Matthew  Mannings^ 

Co.  95.   afterwards  came    Lampet^s  Cafe,   10  Co,  46.  h,    and 

fcveral  others  which  were  all  on  terms  for  years,  and  partook 

of  the  realty;  but  the  Judges  had  no  notion  of  extending  it  to 

a  perfonalty. 

The  next  was  the  Duke  of  Norfolk^s  cafe,  Sele^  Caf,  in  Ch. 
a6.  vide  Lord  Nottingham's  firft  argument  upon  a  contingent 
limitation  of  a  perfonalty. 

Courts  of  equity  Courts  of  equity  have  gone  further  ftill,  and  have  admitted 
will  carry  the  li-  of  the  like  limitations  in  perfonal,  as  in  chattels  real;  but 
rnitaticnofaiicr-  ^^^^  ^j^^     ^^^^^  declared    at   the  fame  time  that  they  will  carry 

Joriaich..ttf],  or        ii-.  /•  rii  i  n         r   •  r  i 

iruft  of  it,  no  the  limitation  of  a  perlonal  chattel,  or  truft  of  it,  no  further 
further  than  the  than  thc  Jud^es  havc  done   in  a  cafe  of  legal  limitations  pf 

judges  have  done  ^       ^         - 

in  the  cafe  of  le-    ,  j  ' 

^^ninKtationsof 
icinis  ot  years. 

Atkinfon  verfus  Hutchinfon  is  plainly  different  from  this, 
though  the  plaintiff's  counfej  infift  the  laft  contingency  in  that 
cafe  is  cxprefled  as  generally  as  the  contingency  in  the  prefent ; 

and 
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and  taking  it  as  a  fingle  independent  fentence,  it  is  an  authority; 
but  the  whole  muft  be  coupled  together,  and  then  the  words, 
if  both  dte  without  ijfue^  muft  be  conftrued  in  the  fame  manner 
as  the  court  had  conftrued  the  former  claufe  *• 

Stanley  verfus  Leigh^  Q.P.iy.  618,  has  been  cited, 

I  cannot  think  this  an  authority,  becaufe  the  queftion  there 
arofe  upon  a  limitation  to  the  fons  or  daughters  of  the  iirft  taker, 
which  never  took  efFcdi,  as  there  was  no  iiTue  at  all. 

As  to  Forth  and  Chapman^  I  was  council  in  itmyfelf,  and  by  According  to 
the  note  I  took  upon  the  back  of  my  brief,  it  appears  that  Lord  No'cofF«rf/&  a^ 
Macclesfield  laid  a  good  deal  of  weight  upon  the  particular  pen-  Cbapmany  Lord 
ning  of  this  will,   if  either  of  his  nephews  William  or  ^^^ter  ^^f^^^^'^^f^ 
ihould  depart  this  life,  and  leave  no  iffue  of  their  t^fyt^xvt  Uave  noljfue^ 
bodies;  thefe  words,  he  fa  id,  muft  relate  to  the  time  of  their  iriuft/cUc  to 
deaths,  and  it  would  be  a  forced  conftruSion  to  have  extended  ^earhroVthe** 
it  to  a  dying  without  iflue  generally,  teftator's  two 

nephews  William 

The  determination  of  the  cafe  of  Pinbury  verfus  EUln  turned,  ^^^  ;^^^r^jji«<i 
as  1  laid  before,  upon  the  latter  words,  after  her  deceafe^  which  tended  toadyios 
were  conftrued  in  the  fame  fenfe  as  at  or  immediately  after  her  without  iflua 
deceafe.  generally. 

In  Nicholls  verfus  Hooper^  i  P.  Wms,  198,  the  words  were  to 
he  paid  within  fix  months  after  the  death  of  the  furvivor  of  the  f aid 
mother  andfon^  which  confine  it  clearly  to  his  dying  without  iflue 
at  the  time  of  his  death,  and  therefore  does  not  come  up  to  the 
prefent  cafe. 

The  general  argument  that  the  fenfe  of  the  words  dying  witly- 
out  iffue^  muft,  according  to  common  parlance,  mean  without 
iflue  at  the  time  of  his  death,  is  only  taken  in  as  an  auxiliary  in 
arguing  thefe  fort  of  cafes  \  and  I  Jo  not  know  one  inftance 
where  the  determination  has  turned  fingly  upon  this  particular 
point. 

In  the  cafe  of  Kelly  verfus  Rofe^  before  the  committee  of 
council  1723,  I  cited  the  cafe  of  Target  verfus  Gaunty  for  the 
fame  purpofe  as  the  council  for.  the  plaintiff^  do  now.  But  the 
Mafier  of  the  Rolls  faid,  dying  without  ijfue  there  is  meant  fuch 
iflue  as  the  firft  taker  might  have  appointed,  which  muft  be  in- 
tended ifl'ue  then  living. 


*  Atkinson  verfus  Hutchinson,  3  Wmt,  258.  Devife  of  a  term  to  A,  for  life,  remain- 
der to  the  children  A.  fhall  leave  at  his  deathy  and  if  the  children  ofyf.  die  without 
ilFue,  then  to  B,  The  children  of  A  die  wiihout  leaving  any  ifTue  living  at  the  time 
of  their  deaih.     Lord  Chancellor  Talbot  held  this  a  good  devife  over  10  5. 

On 
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On  the  part  of  the  defendant  feveral  cafes  have  been  cited, 
two  of  them  in  point. 

Alilward  verCus  Milwar  J  Indeed  has  lefs  weight,  becaufe  there 
is  not  an  exad  account  of  it ;  but  Gr^en  verfus  Rod  is  a  direft 
authority  in  point :  I  was  council  in  it,  and  took  notes  upon 
my  brief  of  what  the  court  faid  there.  Lord  Chancellor  King 
delivered  his  opirnon,  xhat  the  main  queftion  in  the  caufe  was, 
v/hethcr  there  were  words  in  the  will,  to  tie  up  the  meaning  to 
a  dying  without  iffue  living  at  the  time  of  her  death  ;  which 
fhews  very  plainly  that  he  thought  there  could  be  no  founda- 
tion for  fuch  a  rellridion,  unkfs  it  was  warranted  by  the 
words  of  the  will. 

♦ 

There  are  feveral  other  cafes  which  might  be  cited,  particu- 
larly the  Attorney  General  in  behalf  of  the  goldfmiths  company 
of  Louden^  verfus  Hall^  before  Lcrd  Chancellor  King^  Trin. 
5  Geo.  2.  aflifted  by  Sir  Jofeph  Jekyll  and  Lord  Chief  Baron 
Reynolds.  Vide  Fitzgibbom's  Rep.  314,  321,  and  Vin.  Abr.  tit, 
Devife^p.  103.  ^/.  50. 

There  is  no  aa-  But  I  am  of  opinion  that  none  of  the  authorities  come  up  to 
thor.ty  can  be  fupport  this  point,  contended  for  by  the  plaintiff's  council,  that 
FtLriMseirhel?,  ^^  V'  termini^  as  this  is  a  limitation  of  perfonal  eftate,  it  fhaU  be 
that  a  limitation  confined  to  a  dying  without  iffue  living  at  the  time  of  the  death 
A  ru*"''^^ T  of  the  firft  taker. 

ihall  beconfiDed 

to  a  dying  wiihout  iflue  living  at  \.h.€  death  of  tbefrji  taker. 

If  the  court  It  would  be  of  very  mifchievous  confequence,  and  introduce 

dift^nl^o^'i^t^'g^^^^  confufion,  if  the  court  (hould  admit  of  a  diftinftion  be- 
tween chattels     tween  chattels  perfonal  and  chattels  real. 

real  and  perfonal^ 

ivw  wlfufion.       ^^^  ^^'^^  queftion  is,  in  what  latitude  and  extent  to  con- 
fider  this  devife. 

By  calling  Mifs  Dormer  his  fole  heir,  he  gives  her  the  whole 
real  eftate  :  and  according  to  the  opinion  of  Lord  Hale^  in  King 
againft  Melli)?g,  **  a  devife  to  a  man,  and  if  he  dies  without  ijfue^ 
"  is  always  conftrued  to  make  an  entail  j  and  if  the  devife  be 
**  to  B.  and  the  iffue  of  his  body,  having  no  iffue  at  that  time, 
*'  it  would  be  an  eftate- tail ;  for  the  law  will  carry  over  the 
•*  word  ijffi^e^  not  only  to  his  immediate  iffue,  but  to  all  that 
•*  (hall  defcend  from  him." 

*<  The  word  ijfue^  faid  Lord  Halij  is  nomen  colleSlivum^  and 
«'  takes  in  the  whole  generation  ex  vi  termini ;  and  in  all  afls 
*'  of  parliament  exitus  is  as  comprehenfive  as  heirs  of  the  body, 
^*  for  where  it  fpeaks  of  the  alienation  of  the  donee,  it  is  faid 
♦'  quo  minus  ad  exitum  remaneat.*'  By  appointing  her  executrix 
Mils  Dormer  is  e<jually  intitlcd  to  the  perfonal,  as  there  is  no 
legacy  left  lo  her* 

'  What 
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What  it  is  under  this  will  that  is  to  go  to  Lord  George  BeaU'» 
clerk  J  whether  one  eftate  only,  or  both,  is  very  uncertain  ;  to 
apply  the  words  to  perfonal  eftate,  which  whether  the  teftator 
himfelf  has  applied  them  to,  non  conjlat^  would  be  going  too  idSm 

Indeed,  the  obfervation  arifing  from  the  condition  annexed, 
he  to  pay  5000/.  ^c.  is  very  material  to  fliew  it  muft  extend  to 
both ;  and  then  fuppufing  the  real  eltate  had  not  been  barred, 
and  Mifs  Dormer  had  died,  leaving  Lord  George  the  5000/.  it 
would  bave  been  a  charge  upon  the  real,  as  well  as  the  perfonal. 

Upon  the  whole,  I  do  not  think  the  conftruSion  contended 
for  on  the  behalf  of  the  plaintiff,  is  fupported  by  any  cafe 
whatever;  and  therefore,  as  the  words  of  this  will  are  general, 
and  unreftrained,  the  limitation  over  muft  be  void,  and  cannot 
be  confined  to  the  defendant's  dying  without  ifllie  living  at  the 
time  of  her  deccafe,  and  therefore  the  plaintiff's  bill  in  this 
caufe  muft  be  difmifTed. 


Ex  parte  Whitfield^  June  17,  1742.  q^^^ 

WHEN  this  petition  wa'  formerly  heard,  I  had  a  doubt  The  court,  «poa 
whether  the  court  coulJ,  upon  ex  parte  applications,  ex  parte  ii^^\vK.%» 
allow  a  maintfi-ance  for  an  infant,  where  no  caufe  is  depend-  ^'ons,  may  allow 

g.       ,     ,  iir  \-r  t-^L  mainrcnance  for 

ing,  for  u  IS  at  the  peril  or  a  guardian  in  locage,  what  he  ap-  an  infant,  where 
plies  for  maintenance,  and  he  will  be  allowed  according  to  the  no  caufe  is  de- 
difcretion  he  has  ufed,  and  therefore  I  direfted  it  to  ftand  over  Pf"?"'^-  .'^j' 

'  at  the  peril  of  a 

lor  precedents.  guardian  in  fo- 

cage,  what  he  applies  ior  maintenance^ 

Two  have  been  left  with  me,  in  cafes  which  came  before  the 
late  Majier  of  the  Rolls ^  Sir  Jr/eph  Jekyll,  July  26,  17 31,  ^* 
parte  Odely  a  petition  for  a  guardian,  maintenance,  and  a  re- 
ceiver; and  there  was  no  caufe  depending  before  the  court, 
and  yet  the  court  direded  according  to  the  prayer  of  the  petition. 

This  order  feems  to  go  too  far  in  appointing  a  receiver. 

For,  fuppofina:  the  court,  as  a  proper  incident  for  a  guardian,  *^^^*®"^rA? 

A         11    J.      ?»        \/tn  r  1-  rr  r  •  '  not  a  jiififdiaiOl^ 

mould  direct  a  Maiter  to  fee  what  is  neceflary  for  mamtenance,  tp  appoint  a  re- 
yet  the  court  has  not  a  jurifdidion  to  appoint  a  receiver,  unlefs  ce»ver,  unlrft  a 
a  caufe  was  depending  ;  the  cafe  of  ideots  and  lunaticks  has  \^'  ^  ih.X"»f- 
been  infifted  on  as  a  fimilar  cafe,  but  thejurifdicSlion  which  the  diaiontht  court 
court  exercifes  with  refpe<Sl:  to  them,  is  a  particular  one,  and  cvercifeb  as  to 

.If  A  iM      ^i_  r  ideots  and  lunt- 

thcrefore  not  hkc  the  prefent^  ticks,  is  a  partis- 

cular  oae* 

The 


Si6  Cases  Argued  and  Determined 

The  fecond  precedent  was  on  Auguft  14,  I734>  ix  parft 
Peploiy  before  Sir  Jofeph  Jekyll^  it*  was  a  petition  to  appoint  a 
guardian,  and  for  maintenance^  and  the  court  dire<Sed  accox:d- 
ingly. 

I  have  been  looking  into  cafes,  and  find  one  jn  point.  Lady 
Tenham  verfus  Barret ;  there  was  a  petition  to  Lord  Maccles-* 
field  m  December  1723,  and  afterwards  went  upon  an  appeal  to 
the  Houfe  of  Lords,  Jpril  ib^  1724,  there  Lady  TV«i^^/w,  the 
mother  of  the  infant,  was  a  papift ;  the  young  gentleman  was 
intitled  to  two  great  eftates,  and  to  a  barony  in  fee,  and  there- 
fore incumbent  upon  the  court  to  take  care  of  his  education^ 
that  he  might  be  brought  up  a  proteftant. 

The  grandfather  of  the  infant  was  named  by  the  court,  but 
being  very  old,  and  refufing  to  accept  of  it,  Mr.  Serjeant  Baynes^ 
as  recommended  by  him,  was  appointed  guardian ;  and  it  was 
further  direded,  that  a  Mafter  (hould  examine  what  Lady 
7^;7^tfm  would  allow  for  maintenance,  and  whether  her  offer 
would  be  fuitable  to  his  rank  ;  ftie  appealed  from  this  order  to 
the  Houfe  of  Lords,  and  infifled  upon  the  guardian(hip ;  after 
long  debate,  they  confirmed  Lord  Macclesfield^s  order,  except 
with  this  variation,  that,  inftead  of  Serjeant  Baynes  being  guar* 
dian,  the  grandfather  fhould  be  appointed,  becaufe  a  ftranger 
was  not  fo  proper  to  be  trufted  with  it ;  It  came  before  the 
Houfe  of  Lords  likewife  upon  the  order  made  on  the  Mafter's 
report,  where  he  had  reported  200/.  per  ann.  as  proper  for 
maintenance ;  and  the  Lords  confirmed  Lord  Maccleifield's  order 
in  this  refpe(^  likewift. 

So  here  is  a  precedent  in  point,  where  maintenance  has  been 
allowed  upon  the  authority  of  Lord  Macclesfield  and  the  Houfe 
of  Lords,  notwithftanding  there  was  no  caufe  depending. 

The  convenience  There  may  be  a  great  convenience  in  applications  of  this  kind^ 
inth^fe  applica-  bccaufc  it  may  be  a  fort  of  check  upon  infants,  with  regard  to 
tions  IS,  the  m-    their  behaviour,  and   it  may  be  an  inducement  to  perfons  of 

4uccment  to  per-  ,  '  L      n  -  ,  .il/- 

fons  of  worth  to  wortti  to  accept  of  the  guardianlhip,  when  they  have  the  fane- 
accept  of  the  tion  of  this  court  for  any  thing  they  do  on  account  of  mainte- 
irfe^th^y  have  "^nce,  which  otherwife  would  1)e  at  their  own  peril ;  and  like- 
the  fanaion  of    Wife  of  ufc  in  faving  the  expence  of  a  fuit  to  an  infant's  eftat^e. 

this  court  for  • 

every  thing  they  do  on  account  of  maintcnancf. 


JVoodcraJi 
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Woodcraft  verfus  KinaftoHj  June  21,  1742.  Cafe  224/ 

A  Motion  was  made  at  the  laft  feal  to  quafh  or  Aiperfede  a  where  tbe  tenor 
writ  of  certiorari^  which  iffued  out  of  this  court,  to  re- ?^*'*^' !**»"*• 
move  a  plaint  of  replevin  in  the  Mayor's  court  of  the  city  of  c^d  it  Mf,  it 

London.  removed  by  «r- 

tiorari  on  C  of  all 

The  writ  was  dire£led  to  the  mayor  and  fheriffs  of  London  :  1$  er"oneou°,  m 

•*  We,  willing,  for  certain  caufes,  to  be  certified  upon  the  tenor  no  prcccedingt 

"  and  record  of  the  procefs  of  a  certain  plaint,  what  was  be-""  ^^^^  "P*** 

**  fore  you  in  your  court,  without  our  writ,   between  Georgo 

**  Woodcraft  gentleman,  and  Andrew  Kinaji on ^oi  the  goods  and 

**  chattels  of  the  faid  George^  unjuftly  taken,  and  detained,  as 

**  it  is  faid,  do  command  you,  that  diftin£lJy  and  plainly  you 

**  fend  the  tenor  of  the  record,  and  procefs,  of  the  faid  plaint, 

•*  with  all  things  touching  the  fame,  by  whatfoever  names  the 

*'  parties  in  the  faid  plaint  are  called,  under  your  feal  to  us  m 

•*  our  Chancery,  from  the  day  of  Eajler^   in  fifteen  days  next 

*•  enfuing,  wherefocver  it  (hall  then  be,  and  this  writ.     Wit- 

•*  nefs  our  felf  at  Wejiminjier^  February  19,  in  the  15th  year  of 

••  our  reign. 

Mr.  Caldecot  objeded  at  the  laft  feal,  that  this  writ  was  bad, 
becaufe  the  tenor  of  the  record  is  only  directed  to  be  removed^ 
and  not  the  record  it  felf. 

Lord  Chancellor^  having  taken  time  to  confider  it,  faid,  where  Whcrea  replerin 
a  replevin  is  in  a  court  of  record,  you  may  remove  it  by  <^r//«- "  *"  * *<*"''^  ®^ 
rtfr/,  illuing  either  out  of  the  court  of  King  s  xsench,  or  this  remove  it  by  a 

court.      ThefaU,  Brev,  77.    F.N.B,  "i^A.  A^tO  edit.  certiorari,  ekhtr 

•^  ''  JJ-r    -r  from  the  court  of 

,  ,  ....  ,  J         ,  king*8  bench,  of 

As  to  the  exception,  that  it  is  not  to  remove  the  record  and  from  this  court. 
procefs,  but  the  tenor,  I  think   the  writ  is  erroneous  for  this 
reafon. 

There  is  a  great  difference  between  the  record  it  felf,  and  the 
tenor,  for  this  is  only  a  tranfcript  or  copy,  indeed  it  muft  be 
literal,  but  ftill  it  is  only  a  tranfcript ;  and  as  this  is  z  certiorari 
to  remove  a  record  out  of  an  inferior  court,  in  order  to  be  pro- 
ceeded upon  in  a  fuperior  court,  it  ought  to  be  the  very  record, 
for  otherwife,  no  proceeding  can  be  had  upon  it. 

There  is  a  difference  between  a  habeas  corpus  and  a  certiorari.  A,  haheascufm, 
that  removes  the  body  cum  cau/a,  and  then  you  muft  begin  in  d^tr.Vblt'rct" 
the  fuperior  court,  and  declare  de  novoy  but  on  a  certiorari  you  moves  the  body 
muft  proceed  on  ths  record,  as  it  ftands  when  removed,  ^«»»  ^'»«A>  «7<i 

*  you  (iCcUre   at 

mv9  in  the  fuperipr  court* 

T  There 
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Wfiw«  eerti9-  Thcrc  IS  another  difference  between  certloraries  themfelves  % 
rmri  iiiues  in  or-  ^jjjs  prefent  Writ  was  framed,  I  believe,  from  certioraries  brought 
iJber«ordM*evi-  for  another  purpofe,  for  the  precedents  found  in  the  Curfitors 
fkoce,  then  the  book,  which  I  looked  into,  are  fuch,  and  they  are  in  order  only 
^'^^^f^^^^^'  ^^  ^^^  ^^  record  as  evidence,  for  if  «w/  tiel  record  be  pleaded,  the 
and  wunter^aifs  court  cannot  havc  the  record  but  by  certiorari^  and  then  the 
the  pica  of  «b/  tenor,  if  returned,  is  fufficient,  as  evidence  of  the  record,  and 
wbi'^there^Vd  ^'^^  Countervail  the  plea  of  nul  tiel  record  \  but  when  the  re- 
it  fdf  is  to  be  cord  is  to  be  proceeded  upon,  the  record  it  felf  muft  be  return- 
pcoceeded  upon,  cd.     F.  N.  B.  548.  in  the  notes  (a)  Rigijln  288,*. 

the  record  muft  ^  \    »       o^ 

be  returned. 

There  is  no  difference  when  the  proceeding  upon  the  recorcT 
fclfoj?^«iwit  ^^  ^^  ^  removed,  whether  it  be  before  judgment  or  after,  in 
or  after,  makes'  both  cafes  the  recofd  it  felf  muft  be  removed  j  \{  it  was  not  fo, 
no  difference,  in  this  confequence  would  folh>w,  that  by  fending  for  the  tenor  of 
co^iTfeifmoft^*^^  record,  the  inferior  court  would  be  tied  up,  and  yet  ther 
hercinoved.        fupcrior  court  could  not  proceed.     Salk.  147  £^  565,  ♦ 

From  thefe  authorities,  I  think  this  certificate  is  erroneous^ 
and  if  I  fend  it  to  the  Common  pleas  by  mittimus^  this  excep- 
tion might  be  taken  there,  and  give  great  delay. 

The  queftion  then  is.  Whether  I  ought  to  qua(h  or  fuper- 
fede  this  writ  ? 

The  court  may  And  I  am  of  opinion,  that  I  cannot  quafli  it,  but  muft  fu- 
i"feSf^*but'«[n-  pcrfede  it,  for  I  cannot  quafli  but  on  a  view  of  the  record  it 
Bot  quafli  it,      felf^  and  fo  muft  wait  for  the  return. 

without  a  viefr 

•rtherecord.  This  came  in  queftion  in  the  great  cafe  of  Sir  Jofepb Sharps 

and  the  mayor,  aldermen,  and  commonalty  of  London^   in  the 
latter  end  of  Queen  Jnn\  time,  in  the  court  of  King's  Bench, 

A  mandamus  iffued  to  them  by  corporate  names,  and,  before 
the  return,  it  was  moved  to  quafli  it,  becaufe  mifdire<9:ed,  for 
that  it  ought  to  have  been  to  the  mayor  and  aldermen  only; 
this  was  argued,  and  the  judges  differed  in  opinion;  but  Mr. 
Juftice  Eyre  took  an  objection,  that  the  court  could  not 
quafli  the  writ,  becaufe  it  was  not  before  them,  as  not  being 
returned,  and  that  it  muft  be  2i  fuperfedeas  only. 


♦  Domina  Regirta  verfuj  Farocb'  St.  Mary* sin  tbsDevifes,  Pafcb,  1  Ann,  B»  R.  SalK 
J47.  On  a  certiorari  to  return  an  order,  it  was  returned,  cujus  fuidem  tenor  fe^uitur  in 
b^c  verba  ;    and  it  was  quaflied  for  this  reafon. 

Dminui  Rex  verfus  N9rth,  Hill.  8  fV.  3.  B.  R,  Salk.  565.  perHo/t  Ch.  J.  It  is  an 
error  in  the  clerks  in  London,  that  upon  a  certiorari  they  return  only  a  tranfcript,  as  if 
the  record  remained  below  5  for  in  C.  B.  though  they  do  not  return  tbe  very  in* 
dividual  record,  yet  the  traofcript  is  letorned  at  if  it  were  the  recoid^  4od  fo  it  is  ia 
judgment  at  law. 

2  And 
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And  the  whole  court  were  unanimoufly  of  that  opinion,  in 
his  refped.  though  they  difagreed  in  other  points. 

Let  the  writ  be  fuperfcdcd,  and  ^procedendo  awarded. 

Richards  verfus  SymeSy  Jum  26,  1742.  C^f^  225, 

THE  queftion  was,  Whether  there  are  grounds  enough  The  coun  will 
for  a  new  trial?  j^iC^.^g: 

gedioa  that  the 

The  fzGt  to  be  tried  in  the  caufe  was,  Whether  Mr.  George  P-^'^y  was  not 
Richards  gave  the  mortgage  in  queilion  to  the  defendant  in  equity.  pJrTc*uilr**evi- 

dencr,  and  there* 

Upon  the  trial,  in  order  to  difcredit  the  evidence  of  one  Bere,  ^°'  ""^^^''^"f^ 
the  .moft    material    witnefs  for  the   defendant  in  equity,  the  fwcr. 
plaintiflF brought  aperfon  to  fwear,  that  this  witnefsr  for  thede-  Barnard.ChMn. 
fendanc  was  not  in  England  at  the  time  he  fwore  to  the  fad.        ^^g    ^^^  ^y^^ 

617.  pi.  1.  S.Cr 

Several  affidavits  were  read,   upon  the  motion,  on  the  be- **"' "^^^ ^' **• 
half  of  the  defendant  in  equity,  to  prove  that  Bere  was  adtually 
in  England  at  the  time  he  Iwore  to  the  fadl. 

It  was  infifted  therefore,  by  his  counfel,  that  that  the  cre- 
dit of  5fr^  being  invalidated,  as  has  been  mentioned,  weighed 
greatly  with  the  jury,  and  was  the  principal  reafon  that  induced 
them  to  give  the  verdifl:  for  the  plaintiff  in  equity. 

It  was  infifted  likewife,  that  the  defendant  in  equity  was  not 
prepared  to  do  any  more  than  to  fupport  the  general  character 
of  his  witnefTes,  or  othejwife  could  have  given  the  fame  anfwer 
he  is  able  to  do  now,  if  he  had  been  aware  of  the  objediion* 

Lord  Chancellor, 

This  is  an  application  for  a  new  trial,  which  comes  before 
the  court  after  a  confiderable  length  of  time,  as  the  verdifl:  was 
given  in  November  laft. 

The  ground  for  the  new  trial  is,  that  the  defendant  in  this 
court  was  furprized  with  evidence  he  was  not  aware  of,  and 
fo  he  was  not  prepared  to  anfwer  it. 

A  great  many  objeSions  have  been  made  to  this  motion, 
both  upon  general  and  particular  reafons. 

The  firft  objection.  That  this  is  an  application  for  a  new 
trial,  after  a  verdict  fgund  by  a  fpecial  jury  upon  a  trial  at 
bar. 

I  do 
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Adiftinaion  was  ^  ^<^  ^g^^^y  ^^^t  formerly  fome  countenance  has  been  (hewri 
taken  formerly  to  this  objection,  and  a  diftin<^ion  taken  between  trials  at  bar 
J^'*'*Va"*j-/^  and  at  nijipriusy  becaufe  the  latter  are  fubordinate  to  the  other, 
^w»s*"but^n  the  and  therefore  not  of  fo  folcmn  a  nature. 

cafe  oi  the  S^een 

and  The  Baiiiffs  and  SurgeJ[is  ofBewdlef,  cleTen  judges  againft  one  determined  a  new  trial  cugbt  to  be 

framed. 

But  this  point  was  folemnly  confidered  upon  the  cafe  of  the 
^een  and  The  Bailiffs  and  Burgejfes  of  BewdUy^  I  P.  Wms.  207. 
where  eleven  judges,  againft  the  fingle  opinion  of  Mr.  Juftice 
John  Pewelly  determined  that  a  new  trial  ought  to  be  granted. 

Another  general  objeflion  was,  that  it  is  contrary  to  the 
rules  in  courts  of  common  law* 

For  it  was  faid,  they  never  grant  a  new  trial  there  for  want 
of  the  attendance  of  witneffes,  or  of  a  party's  not  being  ready. 

The  reafon  is  plain,  becaufe  the  iflue  there  is  barely  drawn 
out  upon  the  fa^  which  is  to  be  tried,  and  it  is  impoiSble  to 
tell,  whether  a  jury  found  a  verdiiS  upon  the  merits,  or  upon 
a  difcrediting  ofwitnefies;  and  courts  at  common  law  might 
fet  afide  a  verdift  nine  times  in  ten,  if  it  fhouid  be  a  ground 
for  a  new  trial,  that  one  of  the  parties  was  not  apprized  of  the 
evidence  on  the  other  fide. 

.  But  then  it  is  faid,  and  materially  too,   that  there  is  a  differ- 

dircai^g  iffucs  ^^1^^  between  iffues  at  common  law,  and  iffues  diredted  by  this 
here,  is  only  .to  court,  becaufe  the  intent  of  it  here  is  only  to  inform  the  con- 
^form  the  con-  faience  of  the  court,  and  therefore  not  tied  down  to  the  fame 
court,  and  there- ftriSnefs  and  regard  for  verdidls  as  courts  of  common  law. 

fort  not  tied 

down  to  the  fame  firidflefs  of  verdi£ls  as  courts  of  common  law. 

f  f***d"*Lf***  But  in  the  prcfent  cafe,  there  are  no  grounds  for  a  new  trial, 
the*°ri^  thar^he  ^^^  pcrfon  who  makes  an  affidavit  on  behalf  of  the  defendant  in 
plaintiff  will  equity,  fwears,  that  he  gave  Richards  notice  a  fortnight  be- 
Sl^broad^hou^  ^^^^  ^^^  ^"*^'  ^^^^  ^^^y  would  on  the  other  fide  attempt  to  prove 
it  docs  not  point  Bire  abroad,  which  though  it  was  not  fo  particular  as  to  point 
out  the  particu-  out  the  very  place  where  they  would  fhew  him  to  be,  yet  was 
hVuffidciIt  for*'  Sufficient  notice  for  Richards  to  prepare  to  encounter  this  evi- 

the  defendant  to  dence. 

be  pcepared  to 

encounter    this   evidence* 

The  cafe  of  the  Jttorney  General  verfus  Montgomery  has 
been  mentioned,  in  which  I  granted  a  new  trial,  but  upon 
very  different  reafons  from  the  prefent. 

I  was 
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t  was  then  aware  of  the  inconvenience  which  might  anTe 
from  granting  new  trials,  upon  the  difcovery  of  new  evidence 
relating  to  the  fame  (slA  :  But  what  I  placed  the  chief  weight 
Upon  was,  that  the  evidence  there  was  in  the  hands  of  the  rela* 
tors  tbecnfelveS)  and  there  was  no  kind  of  danger  of  perjury^ 
and  therefore  can  be  no  precedent  in  the  prefent  cafe. 

There  is  another  reafon  that  weighs  with  me,  that  the  new  trthet«  iteW- 
trial  is  prayed  on  behalf  of  the  plaintiff  at  law,  and  if  it  had  ^^^^^"^ 
been  better  made  'OUt,  I  (hould  not  have  inclined  to  grant  it,  L^m */ ^ffer  ■ ' 
becaufe  it  was  in  his  power  to  have  been  nonfuited  ;  for  if  his  nonfuit,  an4  oa 
couniel  had  been  of  opinion  that  there  was  evidence  that  they  ^'^u^lT'"*  ***V^ 
were  not  apprized  of,  and  too  itrong^  for  them  to  encounter,  would  have  or« 
they  might  have  advifed  him  to  fuft'er  a  nonfuit,  and  then  he  ?5^  wjothet 
might  have  come  back  to  this  court  for  new  dircfiions,   who  UthftLdini°2i 
would  have  ordered  another  iflue  at  law  notwithftanding  the  nonfuit. 
toonAiit. 

Upm  the  whole  there  are  no  grounds  for  a  new  trial,  and  of 
extreme  dangerous  confequence,  to  grant  it  merely  upon  a  fug- 
geftion,  that  the  party  was  not  apprized  of  this  evidence,  and 
therefore  was  not  prepared  to  give  an  anfwer. 

RidarJs  verfus  Baier  and  others.,  June  26,  1742*  Cafe  ±tt^ 

THE  queftion  in  this  caufe  arofe  upon  the  words  of  Mr.  Thequemon 
J$bn  Ricbards^wWU  Azted  Jugufi  10 y  1736,  and  came^*»^J*\^ 
on  upon  an  appeal  from  the  Rolls.  Im'^J,  ^J"^  *, 

iHy  nvift  CMtinmf 
tf  wdvVOy  and m  longer,  are  to  be  ronfined  to  the  te{^ator*8  houfe  at  Edimnton^  or  to  be  extended  to  ib« 
vrhole  that  was  devifed  to  her  t  Lord  HardwUke  beld^  that  the  boujhold  goodi^fmrmturt^  fdati,  Jtnmp  and 
rbina,  wirefut  under  the  Janu  reftriSiion  at  the  bouje  itfeif  j  but  that  tbo  jawJi,  tnath,  clarioi,  and  tmtk^ 
Jkorfet,  toert  the  moife't  aijoluu  froferty. 

The  teftator  gave  two  thoufand  pounds  to  his  wife  Dorothy 
Hjfhards,  to  be  paid  in  fix  months  after  his  deceafe  ;  and  then 
fays,  I  do  alfo  give  and  bequeath  unto  my  dear  and  loving  wife^ 
all  my  hou(hold  goods,  furniture,  plate,  linen  and  china,  in  my 
lioute  at  Edmonton^  wherein  I  now  dwell,  or  to  the  faid  houfe  be^ 
longing',  and  alfo  the  faid  houfe,  gardens,  field  and  land  tbereto 
bekmgipig^  fo  long  as  (he  continues  my  widow,  and  no  longer  : 
And  I  likewifegive  her  my  jewels,  coach,  chariot,  and  coach* 
horfes  j  and  the  teflator  gave  the  refidue  of  his  p?rfonal  eftate  to 
the  child  hia  wife  was  then  enfeint  with,  if  a  fon,and  appoint- 
ed him  executor  of  his  will. 

This  caufe  was  heard  before  the  Majier  of  the  Rolls,  on  the 
72^  of  December  1^27%  who  decreed,  rhat  the  defendant  D^r^- 
tby  Richards  (hould  leave  with  the  Mafter,  a  fthedule  of  the 
feveral  things  fpecifically  bequeathed  to  her  during  her  widow- 
hood. 
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It  was  infifted  by  the  counfel  for  the  teftator's  widow,  that  the 
condition  of  her  marrying  again,  is  to  be  confined  to  the  fir{B 
part  of  ihe  legacy,  which  ends  with  the  words  his  houfe  at  Ed^ 
nionton^  and  that  the  w or d%  and  alfo  the  faid  houfe ^  gardens^  &c. 
together  with  my  jewels^  &c.  is  an  abfolutc  dcvife  to  the  .widow, 
and  that  (he  has  the  whole  property  in  them,  and  not  fubjed 
to  the  condition  ;  and  as  the  words, yi  long  as  Jhe  continues  a  wi^ 
d9W^  are  intei lined  between  the  firft  claufe,  they  fhall  be  con- 
fined to  that  only,  and  the  other  areabfolute  legacies. 

The  counfel  for  the  defendant  infifled  it  is  one  fntire  claufe, 
and  muft  be  taken  together,  and  then  the  condition  extends 
to  the  whole  j  and  relied  upon  Roirs  Ahr.  S44.  Tit  Efiate put 
Vie  ou  outer meni^  f,  3.  and  upon  the  cafe  of  Leake  verfus  Bennety 
I  TV.  /Itkyns  Rep.  470. 

The  Attorney  General,  in  reply,  infifted  the  teflator  cbuM 
jiot  have  his  fon  much  in  his  contemplaiion,  becaufe  he  was 
not  born  till  after  I1  is  death,  and  it  was  uncertain  what fheiffue 
would  be,  whether  a  fon  or  a  daughter,  and  there/ore  there  i^ 
no  great  weight  to  be  laid  on  his  affedion  to  the  Tank 

Lor.D  Chancellor. 

The  qucftion  comes  before  me  upon  the  conflruSion.o^.  the 
will  of  Mr.  Richards  \  the  two  thoufand  pounds  is  an  abfolutc 
legacy  to  his  wife  j  but  lam  to  derermlh^  what  is  the  relation 
and  extent  of  the  words  of  lin.iiationyi  long  as  Jhe  continues  a 
widow ^  and'  no  longer ^  whether  iw^y  are  to  be  confined  to  the. 
houfe  at  Edmontsn^  or  to  be  extended  to  the  whole. 

I  cannot  be  of  opinion  that  the  vvoi-ds  fhould  be  fo  reftrainccf 
as  not  to  extend  to  ihe. huu{h9]d  goods,  ^V. 

In  the  firfl:  place,  .it  is  a  natural  cohfti-udlipn,  for  when  the 
teflator  givt  s  ji^r  the  houfliold  goods^  ^V.  it  is  not  ageneral  dc-* 
Vife  cf  them,  and  when  he  gave  her  too  the  houfe  in  the  coun- 
try, it.  was  extremely  natural  to  puttee  'good-s^  t^c.  under  the 
fame  reftri6tion  as  the  houfe  itfelf ;  the  v/ords  direSly  purfufe 
the  natural  rneaning,  for  they  both  falluniierlhe  fame  devifing 
v/ords,  give'artd  bc^queath,  and  likewifc  too  under  the  defigna- 
tio":)  of  the  donee,  for  they  arc  part  of  the  fame  fentence.  Vide 
the  cafe  of  Cole  verfus  Ravulinfon^  i  Salh  234.  where  the  word^ 
^W^^  were  heid  to  make  it  one  intire  fentence,    '    '  ' 


^    ^    This 
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'This  cafe  is  much  ftronger,  for  the  words  of  limitation  Tol-'^l^c  pun.ng 
Jow  both  the  devife  of  the  houfhold  jroods,  &c.  and  the  devife  ^'""."^^  T'*'' 
or  the  noule,  and  the  putting  limiting  words  in  thenrftor  laltlaft^art  of  a 
part  of  the  fentence  makes  no  difFereiice.  fenre-ce,  maket 

no  difference  aa 
^o  the  coailruc- 

Asto  theobfervation  from  the  interlineation,  and  the  inferj?nce  tioa, 
drawn  from  thence,  as  if  this  was  a  new  intention  of  the  tefta- 
tor,  for  the  will  was  written  cdhd pi ?te,  and  that  he  afterwards 
bethought  himfelf,  he  would  give  her  the  houfe  for  life  only; 
it  is  too  uncertain  a  fuggeilion,  and  I  cannot  infer  that  this 
was  an  intention  byway  of  new  devife,  for  poflibly  it  might 
be  an  error  in  the  copier,  and  reflored  only  hy  the  teftator 
himfeif,  for  the  words  bilonglng  coming  fo  near  together  might 
lead  the  copier  into  a  flip  of  one  line,  and  there  are  frequent 
inftances  in  Greek  and  Latin  manufcripts,  where  this  flip  has 
happened  from  the  fame  words  (landing  too  near  together,  and 
therefore  I  am  of  opinion,  the  v/idcw  has  no  tiile  to  the  houf- 
hold goods,  ^c.  nor  the  houfe,  garden,  ^c,  any  longer  than  her 
widowhood. 

As  to  the  claufe  of  the  devife  of  the  jewels^  coach,  chariot^ 
and  coach' horfes,  it  is  of  a  ditFercnt  confide  rat  ion. 

For  I  may  give  one  thing  to  a  perfon  for  life,  together  with  A  t«*flator  miy  ' 
an  abfolute  property  in  another,  unlefs  the  latter  fiiould  be  ap-  S'^«  o"e  thing 

11  11-         y     r  T  ,    *^     to  a  perJon  for 

purtenant  ana  appendant  to  the  thin<z;  before  given  ;    but   here  11/^^  together 
the  things  are  of  a  quite  different  nature,  and  have  no  manner  of  w»th  an  abfolute 
relation  to  the  houfe  and  gardens.  IZ'HZ::^ 

latter  fliould  be 

■'■  And  if  Mr.  Fawks's  obfervation  was  juft,  that  the  words  of  ^PP"'-;^"^"^  J« 

....  •     r  1  ■  ■  1  L    ■         ^^*^  thing  betorc 

limitation    were    inlerted  upon    a  new    inienuon,   then    bcmo:  giv;n. 

placed  before  the  devife  of  jewels,  <5'c.  are  an  indication  of  the 
teftator's  intention  to  exclude  thefe.Lilt  words,  and  if  they  had 
not  been  excluded,  I  fhould  ftjjl  have  been  of  the  fame  opi- 
nion, becaufe  the  limiting  words  v/t  uld  have  been  more  na- 
turally placed  ;;t  the  end  of  the  v;h')lc  cicvife  to  the  wite,  to- 
gether wifh  jewels,  t^c.  foiong  as  fhe  continues  a  widow,  and 
no  longer. 

B.ut  whether  I  am  right  or  not  in  this  conflrudion,  there  can 
be  no  great  harm  in  permi:ting  the  mother  to  iceep  thefe  things 
In  her  pofTeffion,  till  her  fon,  who  is  an  infant  of  very  tender 
years,  comes  of  age. 

Lord  I-lardwicke  ordered,  "  that  the  decree  at  the  Rolls  be 
f*  varit'd,  by  leaviiig  out  the  claufe  mentioned,  already  at  the 
*'  beginning  of  ihe  c«fe  ;  and  declartd,  that  iiie  defendant  Dq^ 
"  rothy  Clarke  (laic  Diothy  Richards)  is  hititl^^^i  t  j  the  ..hfolut* 
**  property  of  the  jewels,  coach,  chariot,  and  coach-horfe^ 
*'  aiven   to  her  by  ihe  will  of  Mr.  John  Richards^  but  that >;tf 

'^  Y  a  "  ^at 


334  CASES  Argued  tnd  Dttenmned 

^«  was  intltUd  only  to  the  ufe  of  the  teftator's  houfliold  good*, 
<<  furniture,  plate,  linen,  and  china,  in  bis  houfe  at  Edmnton^ 
*•  wherein  he  dwelt,  or  to  the  houfe  belonging,  dtaring  btr 
«'  widowhood :  And  ordered  and  decreed,  that  the  defendant 
**  Dorothy^  and  Samuel  Clarke  her  hulband,  do  caufe  the  fame 
**  to  be  delivered  over  to  the  teftator's  executors.'' 

Cafe  227.  Bennet  ver(us  Vade  and  otbtrs^  June  28,  1742» 

The  plaintiff,  as  A  Bill  was  bfought  bv  thc  plaintiff,  as  heir  at  law  to  Sir 
heir  at  law  to  jf^  ^tfA«  Loe^  to  fct  afidc  a  ^onveyancc  of  his  eftate  to  the 
brri^h^ra^Ui  to  ^^^^"^*"^  ^9^^  a  fuggeftion  of /raud  and  impofition,  and  thc 
fee  aftde  aeon-  undue  influence  that /^^  in  particular  had  over  him* 

▼eyance  of  the 

eftate  of  the  defendant,  on  i  fofs^ion  of  frand,  impofitioii,  and  tsndoe  influences  Lord  Itardwith 
held,  the  plaintiff  ought  to  be  relieved^  lad  decteed  the  deed  (houid  be  delivered^  and  pofleffion  of  the 
eftate  like  wife  given  to  him. 

% 

Lord  Chancellor, 

I  am  of  opinion  the  plaintiff  in  the  original  bill  ought  to  be 
relieved. 

Settlrd  evet  ftnee  Thc  principal  qucftion  muft  arife  upon  the  original  bill  ;  fo 
I^^^w/^'  far  as  the  bill  feeks  to  fet  afide  the  will  it  it  improper,  for  this 
that  t  will  can-  couft  Cannot  make  a  decree  of  this  kind,  but  only  dired  an 
^t  be  fet  afide  jffue,  devijovit  vel  nott ;  for  it  is  fettled,  ever  fince  the  ciife  of 
WcauftTwhwe'it  P^v;is  and  Andrews^  upon  an  appeal  from  Lord  MaccksfiiUT^ 
it  a  will  of  per-  decree,  Feburarj  6,  1723,  to  the  Houfe  of  Lords,  that  a  will 
^"*^to*?*'  1  cannot  be  fet  afide  for  fraud  and  impofition  here,  becaufe  a 
tfa^^ecciefiaftical  wiU  of  perfonal  eftate  maybe  fet  afide  in  the  ecclefiaftical 
court,  anduf  court  for  fraud,  and  of  real  eftate,  at  law^  and  the  reafon  is, 
real  eftate,  at     ^i^^^  ^jj^  animui  teftand'tj  which  is  effential  to  thc  making  of  a 

will,  is   wanting  in  this  cafe,  and   therefore  cannot  be  con- 

fidered  as  a  will  at  all. 

But  the  recovery  here  has  very  luckily  relieved  thc  court 
from  this  part  of  the  cafe  ;  for  by  the  over  diligence  and  affi* 
duity  of  the  defendant  hehas  defeated  himfelf,  which  is  a  very 
common  cafe,  and  is  the  interpofition  of  Providence,  to  pre- 
vent the  ill  confe(}uences  of  fraud. 

Where  tlic  te-  ^^^  J^^^  ^'^j  ^^^  tenant,  has  not  pleaded  non-tenure,  thcrc- 
nanc  in  a  com-  fore  he  gained  a  new  e  It  ate,  though  the  limitations  arc  to  the 
wonrc  every  hai  old  ufes,  and  the  will  i«  revoked  by  it.  Vide  Lord  Chief  Jut 
tJou^rl^rte  gJinl  ^'^®  ^^^^'^  argument  upon  this  point,  in  the  cafir  of  Page  vcrfus. 

a  ncwrftaie.      Hnyward^    Salk.  ^JO. 

thou4h  ihclim'- 

t  Hioui  •»«  to  ihe  oLi  utph  ^^  '*^s  will  ii  revoked  bjr  it, 

it 
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It  has  been  objected  that  the  bill  charges  inranity  in  SirJobH 
Lu^  and  at  the  faniM|  time  his  counfel  put  it  intirely  upon  his 
weaknefs. 

The  plaintiff,  to  be  furr,  was  right  in  coming  here  upon  the  A  perfon  may    ' 
head  of  fraud  and  impofition,  to  have  the  deeds  delivered  up  to  J^^o  djffcrcdr'^^ 
be  cancelled,  md,  for  that  reafon,  proper  in  amending  his  bill,  afpeas.  thar  if 
and  charging  fraud  in  'order  to  fee  afide  the  deeds,  or  if  the  on«  fails  the 
court  Ihould  be  of  opinion  that  it  is  merely  a  matter  triable  at  e^uTuyl^. 
lav,  then  they  might  difmifs  it  to  law;  nor  is  there  any  thing  Twer rbe purp<|ie 
irregular  in  a  perfon's  bringing  a  bill  with  two  different  afpeSs,  ^^  *'*»•'*»  ^^^ 
that  if  one  fails,  the  other  may  as  effeftually  anfwer  the  pur-  »»"  ^»  *»'*>«^'- 
pofe  for  which  the  bill  was  brought. 

I  ihall  take  it  for  granted,  that  Z'wjohn  Lie*s  diforder  is  nei- 
ther idiot  ifm  nor  lunacy,  from  the  inquifition  in  1733,  butftiii 
I  think  this  is  rather  evidence  for  the  plaintiff  than  the  de- 
fendant. 

The  boundary  is  fo  narrow  and  ftreight  between  a  perfon  who 
is  non  compos  mentis^  and  who  is  fo  weak  as  Sir  John  Lee  appears 
to  have  been,  that  it  ought  not  to  overturn  the  plaintiffs  equity, 
becaufe  fome  of  his  witneffes  go  fo  far  as  to  give  fuch  initances 
as  amount  to  lunacy  or  idiotifm. 

There  cannot  be  a  greater  inftance  of  weaknefs,  than  the 
caution  Mr.  Onflow  thought  himfelf  obliged  to  give  Sir  John 
Leiy  which  was  to  avoid  figning  any  writing  or  paper  whatfo* 
ever  ;  it  is  like  a  nurfe  warning  a  child  not  to  go  near  water 
for  fear  of  being  drowned. 

It  is  proved  he  was  addicted  to  drinking  likewife,  which 
added  to  hi^  natural  difability. 

It  is  argued  by  the  witneffes  on  both  fides,  he  was  almoft 
dark,  that  one  eye  was  intirely  gone,  and  but  a  fmall  glimmer-* 
ing  of  light  from  the  other. 

Another  great  inftance  of  weaknefs  is  proved  in  this  caufe^ 
that  they  married  him  without  his  fomuch  as  knowing  that  he 
was  fo,  or  even  without  the  decency  of  making  a  previous  pro- 
pofal  to  him,  and  I  think  this  one  of  the  ftrongeft  marks  of 
weaknefs,  and  liablenefs  to  impofition,  that  ever  I  met  with. 

Sir  John  Lee*s  repeating  fcraps  of  Latiny  and  reading  the 
Claffic  authors,  is  no  proof  of  his  fanity,  becaufe  what  a  per- 
fon learns  in  his  youth  leaves  a  lading  iniprcflion,  and  the 
traces  of  it  are  never  intirely  worn  out,  and  therefore  I  lay  no 
weight  upon  it  ^  and  though  I  do  not  fay  the  inquifition  upon 

y  3  the 
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the  commifiion  of  lunacy  have  done  wrong  in  finding  him  no 
I'jnaiick.  on  circumfl^nces  laid  before  them  ;  yet  I  think  I  am 
as  rv'Ju  in  ilotcrniin.ng  him  tv)  be  a  wc^k  nTian,  upon  the  cir- 
cumltancts  wiiicli  arc  \u\d  bciore  me. 

The  fec-nd  confi deration  Is,  the  ftrong  proofs  likev/ife  of 
the  d'^:en^!-.;'.i's  power  ..nd  ir,fli:e::ce  ever  Sir  John  Lee  \  there 
is  cnc  remuikibiL"  infr.incc  (>4"  his  fl^anding  in  awe  of  ^//sV ; 
that,  vvhcnL'vei  h;^  was  cuifageuuF,  ihe  bare  name  of  Vade 
would  qui'jc  him,   as  a  nurfc  dotrs  a  child. 

The  third  conTiJcrr.tion  is,  as  to  thxi  deeds  :  ^\r  Jdtn  Lte 
died  y.v:i:<ijy"'2'jtU'  1736;  the  fettlenxnt  of  the  w^^oIe  eltate 
upon  //j..v,  by  way  of  leafe  and  rcleafe,  was  "dated  th?  9^h  and: 
10th  of  U^j  December  hdc.x:'.^  with  two  very  cxtra<>rdinary  pro- 
vifotfs  ;  firit,  to  reftrain  Sir  John  Lee^  during  his  life,  from 
taking  uny  fine  or  Icaiin^r,  w.tiiout  refcrving  the  full  rent;  and 
fecondly,  th(^  pnvjcr  of  revocation^  which  is  fo-exprelTcd  as  that 
the  deed  is  not  to  be  rtvokcd  by  Sir  Jckn^  but  in  the  prcfencc 
of  three  particular  perfom  thereijj  named^  cr  cf  their  executors  or 
udmin'tjlr atari,  '     '  ■  ■      • 

.  By  this  fcttlement,  S\r:joi?n  Lee  is  made  to  difinherit  his 
heir  ar  Jaw  ahfolutely,  and  to  give  his  eflate  away  from  his 
next  of  kin,  to  Fade  and  others,  who  are  no  relations,  for 
whom  he  never  had  declared  any  kindnefs,  fo  as  to  create  an 
appr-eh^nf;on  .vt*t'be  intended  t'Q  give  them  his  eiftate,  nor  had 
they  done  ^ayjthing  to  merit;it'at  his  hands  :  Here  is  a  volun- 
tary fe.ttlen»€f)ryand  the  irrantor  himfelf  {o  fettered,  that  he  is 
|)ot  able  tp  rajls  one  fhiliing,  and  as  much  confined  as  if  it 
had  been  a  marriage  fetdement  for  a  valuable  confideration. 

•  As  to  th«  p«yi'g»of  revocation,  the  moft  extraordinary  I  ever 
faw  ;  for  the  drawers  of  this  deed  forefaw,  if  there  had  been  no 
fuch  power,  it  would  have  been  iilmoil  of  it  fclf  a  reafon  to 
fcave  fet  the"  deed  afidc,  and  therefore,  for  form  fake,  have 
inferted  oiie  ;.  bul;  tlitre  is  no  proof  tlr.t  Sir  yohn  Lee  directed 
this  partieular  revocation  ;  there  is  no  proo*  that  he^  was  ^c- 
cjuaintcd  v/ith  arv  one  c/f  ihe  gei.tleiiien  n;ur.ed  in  the  Aft^d.  ; 
and  how  could  'bxr  John  Lee  have  got  t*iem  all  together  upon 
;iny  fudden  il/nefs,  wh^  lived  at  diftanc^s  from  one  another, 
or  hov»r  could  he  force  them  to  come  i[  they  fliould  refufe?     ' 

A'will  'w'ould  have  difpo fed.  of  ihe  whole  as  well  as  this 
convcyaiice  ;  but,  in  order  to  fccurc  it  tfFcifcually,  the.de- 
Tendant  Fade  thovight  this  method  better,  for  rear  Sir  Jchn  Les 
Bfiight  be  got  out  of  th^iir  hands,*  and  make  a  nev,'  will. 

*  ■     ^  '       '  The 


in  the  Time  of  Lord  Chancellor  Hardwicke.  327 

The  cafe  of  the  Duke  o^  Albemarle  was  quite  ciifFcrent  from 
the  prefent;  before  he  fet  out  for  his' government  at  Jamaica^ 
a  deed  was  prepared  by  his  direcSlion,  and  figned  by  Sit  if  i/Ham'^ 
Jones^  who  perufed  it  at  his  requeft,  and  the  power  of  revoca- 
tion there  was  in  the  prefence  of  any  fix  peers,  not  lied  down 
to  particular  perfons  ;  is  this  at  all  like  the  prefent,  where 
there  were  nO'  previous  inftruflions  from  Sir  "John  Lee^  no 
ptrufal  of  counfel  on  his  behalf,  and  a  power  of  revocatii:>n  li- 
mited xo  three  perfoits  by  name,  and  almott  impraidiicable  to' 
be  performed  ? 

4  N^)ct,  25  to  the  execution  of  it ;  the  deed  is  not  proved  tt)  {Not  rcaHlrg  a 
be  fo  much  as  read  to  Sir  Jdn  Lee  in  the  rough  draught  before  ^^^  ^°*  p'"''*^'* 
the  execution,  nor  in  the  cngrofl'ment  at  the  time  it  was  exe-  driughrbll^ore 
cuted,  hut  ^/j^/>^r^  executed,,  and  not 'left  with  Sir  John  Lee,  the  exec  .t;oo,    , 
or  any  body  for  him  ;   then  how  dould  he  remember  the  power  ""^/i"  t'^en- 

r  -3  1     u        r  rr   J  t         i  •  i        •       ,     .         groHment  ar  the 

of  revocation f .  and  therefore  yade  s  takmg  away  the  deed  thus  time  it  was^xe- 
executed,  amounts  in  eft'edl  to   the  fame  thing  as    if  it  had  <^'?^<^<*»J*'»  ^*<i«e 
been  an  abfolute  conveyance,  without  any  power  of  revccation^^  ^^^* 
at  all. 

All  the  conveyances  were  executed  after  Vade  had  got  an  in- 

tire  influence  over  him  ;  for,  befidcs  this  ilttiiy  the  attorney 
who  drew  it,  IP'ildman,  has  an  annuity  to  himfclf  and  his  wife 
of  ^0  L  pfr  ann.  during  their  joint  lives,' and  to  thefurvivor; 
they  had  no  merit  as  to  Sir  John  Lee,  but  was  only  hufh  money 
^  from  Vade\,  bcfiJes  aniuiitiv\->  oT  3c/.  to  two  other  peflbiis.  Vide 
the  cafe  of  Standard  v.  Lecy  which  went  up  to  the  lioufe  of 
Lords. 

It  is  faiJ  by  the  HcU  no  ant's  counfel,  that  if  Sir  Jchn  X^<?  was 
not  infane,  but  only  v/cak,  .  he  might  do  an  adl  that  will  bind 
him. 

And  very  rightly  obferved,  for  there  cannot,  as  is  truly  Cjid,  The  rn!M  of 
be  two  rules  of  judf^ino;,   in  law,  and  in  this  court,  upon  thc-^"'.'^''^  ^**^'*:.  ^"1 

point  of  infanity.  infan>ty  a.e  ihe 


lauie. 


The  only  part  that  dcfervcs  to  be  confidercd,  is  the  pla'n  in- 
tention Sir  Jchn  Lee  had  todifinherit  his  heir;  but  then  it  Vi'ill 
depend  upon  this  queftion',  Whether  this  too  was  not  owin^-to' 
the  power  and  undue  fnftae nee  ^^^^  had  over  him,  arnd  the 
frequent  opportunities  ihcy  took  of  incrnfing' Sir "^5/;;/  X**^^ 
jigainft  his  heir,   upon  account  of  the  inquifition  ofMunacy? '  •* 

.    Therefore,  fuppofmg  he  had  a  real  intention  .of  difinheritpng  7^^^^,f^  *  !^,^^^^ 
hi's  heir  at  law,    if  it  was  owing  \o  fraud  and' ifnp.ofui<H\,,  WJJ^too.finhnK  hU 
will  fetch  back  and  rcvcf^  it  in  the  heir  ;  *and   if  the  fettlr-mcn.  hfir,  yi  ,  iru 
is  out  of  the  ci.Cc,   no  bo:!v  can  have  it  but  the  heir:    r.nJ  il  i>  ^'scur..'  •., 

•rill  r  r  T  /I  .  •     .  "*'"■'   ^l"SVV.!l 

is  Iptticd   by  var:c:y  cr   caks.      it  con.es  ncarcit   to  liic  cLic  (.t  n-'h  bjck  i^nd 
'  •  Y  4  'i^y> '*^^''^i^  ^ii  the 

*    heir. 


«28  CASES  Argued  and  Determined 

Top  and  Stambopij  which  went  up  to  the  Houfe  of  Peers  May 
27>  1720,  The  power  of  impoiition  in  that  cafe  was  not  the 
tenth  part  fo  ftrong  as  in  the  prefent. 

The  proviflon  for  creditors  is  a  very  honeft  one  ;  and  there- 
fore I  0iall  dire£l  the  truftees  for  this  putpofe  under  the  fettle- 
inent  to  convey  ^to  the  plaintiff,  with  a  faving  of  the  intereft 
of  Sir^^i&ii  Lff*s  creditors,  if  any  fliould  hereafter  appear. 

The  deed  was  decreed  to  be  delivered  up  to  the  plaintiff,  and 
pofiefBon  of  the  eftate  likewife  to  be  given  to  him  immedtttely, 
and  Fadi  ordered  to  pay  cofts. 


An  attorney't 
laying  that  he 
only  followed 
diredioiM  in 
^vawing  deedt 
under  fraudulent 
circuihftanres, 
will  not  excufe 
him  from  payipg 


As  to  Wildman^  I  would  not  have  it  laid  down  aa  f  ntle^  that 
an  attorney  or  folicitor,  who  draws  deeds  under  fraudulent  cir- 
cumftances,  (hall  afterwards,  to  fave  cofts,  excufe  himfelf  in 
court  by  faying  that  he  could  only  follow  directions,  and 
therefore  is  not  to  be  involved  in  the  blame  of  the  tranfa^ion^ 
but  here,  there  is  an  additional  circumftance  of  the  annuijty  to 
himfelf  and  his  wife,  which  puts  it  out  of  all  doubt  that  he 
ought  to  pay  cofts ;  and  ordered  accordingly. 


the  moft  remote 
in  the  contem* 
plation  of  the 
charity,  may  be 
relator!  in  an 
inform^oa* 


Cafe  a:i8«  Jttormy  dneral  verfus  Bucknall^  Jum  23,  I74i« 

Lord  Chance(.lor, 

Anyyaefont^M  y  X  is  not  abfojutely  ncceffary  that  relators  in  an  information 
J^  for  a  charity,  {hould  be  the  perfons  principally  interefted,  for 
the  court  will  t^e  care  at  the  hearing  todecree  in  fuch  a  man- 
ner as  will  beft  anfwer  the  purpofes  of  the  charity  ;  and  there- 
fore any  perfons,  though  the  moft  remote  in  the  contemplation 
of  the  charity,  may  be  relators  in  thefe  cafes. 

It  is  doubtful  in  this  cafe,  whether  the  donor  of  this  charity 
intended  the  capital  fum  to  be  difpofed  of  for  the  purpofe  in  tht 
information  mentioned,  or  only  the  intereft  and  produce  of  it, 

I  do  not  know  any  inftance  where  this  court  in  any  cafe  of 
charity  whatfoever  have  taken  to  themfelves  fuch  an  arbitrary 
difpoutioni  as  to  confine  it  to  a  gift  of  the  intereft  and  produce 
only,  when  there  is  no  more  certainty  of  the  donor's  giving 
the  capital  than  the  intereft,  but  is  left  quite  obfcure,  and  in 
the  dark, 

TheMafter  direAed  to  inquire  who  come  under  the  defcrip« 
tion  of  the  dooor,  as  proper  objeds  of  charity. 


HoMghnn 


in  the  Time  of  Lord  Chancellor  Hakdwickc^  '^^ 


Haughtvn  vcrfus  Harrifon^  Jung  31,  1742.  Cafe  220. 

AQneftion  arofc  upon  the  will  of  Thomas  Haughtoftj  dated  r.H.twn$ooL 
the  14th  of  Oiiohir  1 738,  **  He  gives  a  legacy  of  500  /.  ^  ^'»  ^'iU  to  be 
"  to  be  paid  to  his  grandfon  Ti^^i  Pria,  the  fon  of  il/^ry  ^^^^jf«7^ 
*^  Prici^  if  he  lived  to  be  twenty-one,  and  in  cafe  he  (hould  lived  to  be  %i, 
*<  die   before,    then    to  the  other   child  or  children  of  his  *^  ^«»fe  ^ 
*•  daughter,  equally y  arriving  t9  fucb  age.^^  And  after  fomc  fmall  tcTtheoSSchS 
legacies  gave  all  the  reft  and  refidue  of  his  perfonal  eftate  to  or  children  of 
the  plaintiff,  and  died  the  i8th  of  OSIobtr  1738,  and  fince  his  ^"/^^j'^^Yrri^ 
dett^,  Thomas  Price  his  grandfon  died  under  the  age  of  twenty-  lag^^o  fi'h 'al* 
ctft  j^ars,  and  there  being  no  child  or  children  of  Mary  Price  He.  7.  P.  died 
tom  or  living  at  the  tcftator's  death,  the  plaintiff  infiftcd  the  ^^^hiw'of  *^ 
fhe  bsmdred  funds  ought  not  to  be  raifed,  but  fink  into  the  re-  r,  watborn  or 
Cdttttm  of  the  teftator's  eftate  for  the  plaintiff's  benefit.  liTingat  the  tc& 

Utor*t  deadu 
The  gramdehil'' 

It  waa  infifted  llkewife  by  the  counfcl  for  the  plaintiff  the  tbTd^b^'^r. 
lieir  at  law,  and  only  fon  of  the  teftator,  that  the  latter  legacy  H.  wen  MtUi 
to  the  child  or  children  of  Mrs.  Price  is  equally  contingent  with  '/Jtd»^/«*^ 
the  legacy  to  Thmias  Price^  and  muft  wait  till  they  arrive  at  Tnbhlff^tme^ 
their  age  of  twenty-one,   and  therefore  does  not  carry  any  in-  ^^niuft  tmvtbad 
tertftia  the  mean  time.  /^t^^Si^^ 

bit  itiu^hUg. 

The  eouttfcl  for  the  defendants  Mary  Price  and  Pindock 
Price^  the  brother  and  fifter  of  Thomas  Price^  infifted  that  the  tef^ 
tatbr,in  cafe  of  Thomas Price^s  death  before  2i,gavethey!t;/i&i/ff. 
dredpannds  to  the  other  child  or  children  of  his  daughter  equally 
arriTing  to  fuch  age,  and  that  Mary  Price  and  Pindock  Pric^ 
are  intitled  thereto,  though  not  born  till  after  the  teftator'a 
death ;  and  that  the  words,  if  Thomas  Price  lived  to  Be  twenty-^ 
one^  muft  be  taken  in  the  fame  fenfe  as  the  words,  fo  foon  as  ha 
attained  his  age  of  %iy  would  have  been,  and  therefore  not  con^ 
tingent  as  to  the  payment ;  atid  that  as  it  is  one  entire  fentence, 
the  latter  part  by  relation  will  equally  carry  intereft  to  the 
Other  child  or  children  of  Mrs,  Price^  as  to  Thomas  Price. 


Lord  Chancelloh^ 

It  is  plain  the  grandchildren  born  after  the  teftator's  death 
are  intitled,  for  as  they  were  not  inejfe  in  his  life-time,  the  tef- 
tator muft  have  had  in  his  view  future  children  of  his  daugh- 
ter :  but  I  am  of  opinion  they  are  not  intitled  to  intereft,  tho* 
I  would  help  them  if  I  poffibly  could, 

II 


tjCL  C  AS  E S  Argued  and  Deterniined 

A  parrnt  is  If  this  legacy  had  been  left  upon  no  condition  but  to  be  paid 

to"!v!pport"\"'^^  ^°  ST'j^/wjj  Price  at  his  age  of  twenty-one,  and  not  given  over, 
child j  but  this  then  it  would  have  beca  a  legacy  vefted,  and  tranfmiffible  ;  but 
has  out  been  ex-  fl-j}]  no  intercft  could  have  been  demanded,  unlefs  it  be  in  the 
chilnrcn^  and  ^^^^  ^^  ^  child,  who  had  no  other  maintenance  or  proviiion,  for 
thcrcfoie  not  in-  a  parent  h  bound  by  nature  to  (upport  a  child  ;but  this  bas 
titled  to  inicieft,  ^^^  ^^^^  carried  fo  far  as  the  Cafe  of  grandchildren. 

But  here  it  is  ftill  ftron^er,    for  this  is  not  a  vefted  legacy;  ' 
for  in  Qditil'homas  died  before  twenty-one,  it  is  given  over. 


If  the.ch'iHor  The  wor'ds,'  ejual/y  arriving  at  the.  age  of  iweniy-one^  nfuft 
children  of iWjry  ^^  conftrijed  apteeable  to  the  other  word^,  and  xherefore  It  will 
theniUe  ajo/.  Itill  remain  a^doubt,,  wnethe;r.any  thing  velts  tijl  t;wenty-onc  : 
•was  d'lrcaed  to  but  1  'flaall  not*  deteniijne  tins'  now,^  and  wiU  only  dire(St  the 
^d^intcVeft/^rl'^*^^^^  '^"I'^r^^d  polindsjto  be  put  out' to  intere,ft,"  and  to  be  patd 
the  time  timcjt  'in  *  the  m"c>n  fj'.Tie  to  the  plaintiff  ;  and  .  IF.  tF\"e  child  or 'jchil- 
licoxiuapayabl?,  dren  of  Mrs.  P;-.'V/" arrive  at  theFr  ages  of  tvventy-dne,  then" the 
•."  .''principal  fum  of  live  hundred  pounds  to  be  paid  to  them,  and 
I  .  .   ioJCcreft  frojAi*  the.  tiaie  it  becomes  payable.     '•."■:    • 


Cafe  130.'  ■     .;  ,  ../  'SThprnbill-vtxdis  Etans^  Jufy,  2^:%^y42,.  :     . 

V      *     a'   ••  ,       '.'  -     ,.  •••»  r)  ,  ■:::      '.(:'.    .   -..       •   '.     '    'j     ,-     o    ;in3/?3  ...  ".    .  i 

A  mortgapfcey  *■  jA  Eijj  was  brought  by  the  plaintiff  afs... a- ttjttrtgagor,  .to  be. 
r^eviL^^owV" -^^  relieved  againft  the  defendat^t  the  mortgagee,  for  taking 
fourandha!t/>-r  tho  advantage  of  his  necefliiies,  and  forcing  .hini,"at  the  end  of 
<-^»rf.  compelled    everv  fix  moHths,  to  turn  ihc  intcreft   in.to   principal  at  ^per 


tur^n^the^mterffr  ^^'^^  whercas  the  original  mortgage  was  only  4.. and  4->  and  for 
into  principal  at  infiftiug,  at  thc'time  the  mortgage  was  paid  off,  upon  an  ad- 
fisc  per  cent,  at   y^j^^^  ^jf  f^^  fnoHlhs  intcreft,  over  and  above  the  intereft  whicb 

the  end  of  every  ■       •,  *•  ■  1  n        i-   '  *  '  1 

fix  ninths,  and  was  due  upon  the  mortgage,  noiwithitanding  .the  mortgagor 
atthetimsihe  had  giv(en  the  defendant.fix  months  notice  of  his  paying  off" 
pa-nrirfiL,  the  mortgage;      .  .        '         .  . 

on  an  advunc-  of 

iix  months  intereft,  over  and  above  the  intereA  which  was  due.  The  bill  was  brought  for  relief  againft 
the  mortgasce,  an(J  to  fet  afide  the  grant  to  \.\\t  defendant  of  tl  e  place  of  flewara  to  a  manor  of  the  plain* 
tifPs  as  obtiii)cd  by. fraud,  hard  Hardiviche  relieved  the plair.ttjf,  both  in  rejpcS  to  the  tranJaBiont  relate 
iag  to  the  mortgage y   and  alfo  in  regard  to  the  grant  of  ihejiesxcrdjbip. 


The  bill  is  liicewifc  brought  to  fet  afide  a.  grant  to  the  de- 
fendant of  the  place  of  ilevviiid  to  a  private  manor  of  the  plain- 
tiff's, as  it  w^s  obtaineJ  by  f/aud  and  impofition,  the  defend.ant 
ihaking  the  plaintiff  believe  tnat  the  grant  of  the  ftewardfliip 
was  fo  drawn,  that  he  might  revoke  it  at  pleafure,  and  at 
the  fams  time  the  defendant  had  taken  it  to  bimfelf  and  his 
heirs.  .  .      ■ 


Lord 


in  the  Time  of  Lord  Chancellor  Hardwicke^  '  331 


XrORD  Chancellor, 

Where  there  is  an  z6k  of  cxtorticn,  this  court  will  decree  a 
refunding  without  inquiring  into  the  particular  circumttances 
of  impofition. 

I  am  furprized  and  forry  that  this  affair  is  brought  before 
the  court,  ai)d  I  im  clearly  of  opiRJon  that  the  phinciff"  is  in-  ./^ 

tilled  to  be   relieved  upon   the  principal  matters  prayed  by  his 
bill. 

The  firfl:  relief  prayed,   is  in  refpeft  of  the  computation  of  ■ 

intereft,    by  turning  it  into  principal,  and  charging  5  percent. 
intercft  uffon  the  intereft  at  the  end  of  every  fix  months. 

Secondly,   In  refpeft  to  i  ig /.  16/.  y/. -pdvanccd  for  thelaft    ' 
fix  months  intereft  overand  abor^  the^commroti  intereft.        "'  * 

Thirdly,  The  fifty  d?.ys  intereft  after  the  notice  expircd-i()r 
paying  oft'  the  niortgi^ge,  vvhich  was  entirely  oWing  to  the  de- 
feudai.t's  own  delay.  *  •-.•■' 

'.'""■  -"^ 

As  to  the  fiift  ;  the  cxcufe  for  the  defendant  i§,*,thatjf  ^.Amp-eetn^iitto 
mortiia^or  does  no:  p?y  iiftereft  leauhrly,  the  mortfrasee  uj^y  ^"''■"'"****^*'^  * 
upon  agreement  turn  the  mterelMi.to  principal.;  but  then,  it  into* principal,  * 
muft  be  done  fairly,  and  is  generally  upon  the  advance  of "">**>* <*»"« 
frcfli  money,  and  even  thta  it  is  reckoned  a  hard fhfp  upon  ^^^il^^^^'^^f"'!',^ 
mortgagor,  and  an  a£t  oi  opj  Tvillon  :  nor  is  there  any  proof  here  money, 
of  frtfli  money  lent.  .....  .^.      .       :  .' 

. .  •.  ;    •  ."■  •"■'t:;'"^  •  ••  ■         1    ■-•.."•/ 

But  what  weighs  with  me  is  the  computation  at  the  end  of  Lord  Hardwide 

every  fix  months,  and  the  turning  intereft  into. principal,  and  ^^•''^^^'^^'^^^M^^- 
makingthat  intercft  carry'5  per  cenL  wh^n  the  original  ^oxt-XclLTonly^ls 
gage  carried  but  4  and  J.,  which  is  a  very, extraordinary  proT:wh.<c  is  due  en 
ceedinor,  and  therefore  upon  this  part  of  th:r  ckfe  the  plaintiff  ^H""^^''^//"™ 
is  to  be  relieved  :  anu  1  injil  airect  the  MaUcr  to  take  a^n  ZQ-^-crcent.  and  the 
count  only  of  what  is  di.e  upon  the  4C00/.  *at  4  and  \per'cent.  pl'intiilto  pay 
and   the    plaintiff"  to  pay  no   more  tJian  4  and  ^   for  any  fielh  [*\*''"'T^-'*^^  *'^ 

1         n      II  t         »  L      T    /•   .  >i  '•  intciclt  tor  any 

money  that  mail  appear  to  be  due  to  the  defendant.  fnfh  money, 

.       'Si:   *t.   '■  -  .-.M  to  I)  J  due. 

Secondly,  As  to  the  119/.  16  i.  3  <a^.  advanced  for  the  laft 
fix  months  intercft  over  and  above  the  coa;im on, intereft.    .; '.  v 


This  is  a  moft  extravap;ant  aff*air;  nor.is  the.re  any.  colour 
for  taking  a  double  in:ereft  upnn  the  laft,  half,  year  ;,  the  pre- 
.tenCe  indeed  is^  that  the  pluintiff*  by  way  *of.  gratuity  for  /crrl 
vices  formerly  don  •  a^rcA'd  to. give  douhle.in^f^rett  for  the. laft 
iix  months,  whenever  he  paid  oft  the  mortgage, 

Caa 


j3t  CASES  Argued  and  Determined 

Thts  coBft  wiU  ^*"  ^^  ^^  thought  that  this  court  will  fuffer  a  gentleman  of 
notfuflTer  a  the  bar  to  maintain  an  adton  for  fees,  which  is  quiddamhono^ 
coiin£:l  to  main-  rarium^  or,  if  he  happens  to  be  a  morteaaee.to  infiftupon  more 

tamanadion         ,  i      i        i  .  n  j"  r  ^    '^  r  r 

for  feci,  or,  if  he  ^»>n  the  legal  intereft,  under  pretence  of  gratuity  or  fees  for 
liappcnstobea  bufinefs  formerly  done  in  the  way  of  a  council?  To  admit 
inortyagee,  to     f^^^  ^  clandeftine  way  of  coming  at   fees,  is  of  much   worfe 

SBftft  on  more  i  ,      "^    •  ® 

than  lepl  inter-  confequence  than  the  other. 

efty  nndcr  pre- 
tence of  a  sratuity  for  bufinefs  formerly  done  in  the  way  of  council. 

AmortgtRec  ^^  ^^^  ^ittfi  faid,  and  truly   faid,  a  mortgagee  may  refufe  to 

may  refufe  to  part  with  the  deeds   till  his  money  is  paid  i    but  ftill  a  fair 

Seeds ^1?  tl*B  "^or^g*g^c  ^i'l  '^ot  deny  an  infpc6lion  of  deeds  in  his  bands, 

snooey  u  paid,  wheh  he  has  notice  to  be  paid  off.  ^ 

^ot  ought  not 

Ipeaiofi  in  hit  The  confequence  then  of  this  is,  that  the  fum  of  119/. 
kao^  i6i.  3^.  muft  be  refunded,  with  the  intereft  which  has  been 

received  u^on  it. 

Thirdly,  In  refped  to  the  fifty  days  intereft  after  the  notice 
expired  for  paying  off  the  mortgage. 

Though  hitewft  The  principle  which  the  defendant  goes  upon  is,  that  if  in- 
tiiTmclnMe  ia"  ^^^^^  »s  in  arrear  when  the  mortgage  is  paid  off,  he  (hall  have 
paia^aBiM^agae  have  intefcft  for  that  intereft,  which  was  never  allowed  of  in  a 

MMCttft* 

^  Fourthly,  As  to  the  grant  of  a  ftewardlhip  in  fee. 

It  is  void  iffofaii$^  for  it  may  poffibly  come  to  a  womah^ 
which  is  not  to  be  fuffered  where  it  is  a  judicial  ofEce. 

The  queftion  here,  whether  it  is  an  impofition  :  in  the  firft 
place  it  has  not  been  proved  the  plaintiff  ever  looked  upon  the 
grant;  and  very  liable  to  be  impofed  upon,  fuppofing  he  had 
read  ic,  fince  he  did  not  know  what  an  inheritance  was,  not- 
witbftanding  he  faw  the  grant  was  to  a  man  and  his  heirs. 

Befldes,  the  defendant  abufed  the  truft  which  this  gentleman 
repoTed  in  him ;  for,  as  he  was  hiscounfel,  he  ought  to  have  toM 
him  the  effed  of  tbefe  words. 

The  defendant  Another  ftroug  ingredient  in   this  cafe  is,  the  defendant's 

l»«j»n8  »*>»^«<*  manifeft  intention  to  get  the  eftate  into  his  own  hands;  and 

in  hTm,  jST  therefore,  taking  it  with  the  other  circumftances,  this  grant 

manifeftlyin-  muft  be  delivered  up  to  the  plaintiff;  and   he   muft  likev^ife 

pending  to  get  jj^y^  ijjg  ^^^^  j^  jIjJj  ||^g    ^^^  j  jcfervc  thc  othcr  cofts  till  it 

the  eftate  into  1       i_  ^v      a  ir  a     » 

|iis  own  hands,    comes  back  ttpon  the  Matter  s  report. 

the  grant  of  the 

IkivWihif  mu^  be  delivered  upi  tud  ttie  plaiatiff  muft  bftve  hU  coftt  %i  this  fuiu 


in  the  Time  of  Lord  Chancelbr  Haedwick:k«  ^3 

Anon^^  July  2,  l^^^•  Cafe  231, 

LENGTH  of  time  was  infifted  on  by  the  defendant)  as  Length  of  time 
a  bar  to  the  redemption  of  a  inortgage  fought  by  the  plain-  j\^^^  *fi  jjf '^f* 
tiff's  bill,  it  being  as  long  ago  as  the  year  1713.  \  'moltJJS^Tke. 

>^  fngmadein  171  $# 

the  mortgagor's  ToUcitor  appearing  to  have  fettled  an  account  in  1730,  10  order  to  pay  off  the  mortgage 
Lord  Harwich  held  that  would  five  the  ri(ht  of  redemptioo. 

Loito  Chancellor, 

I  own  I  am  not  for  encouraging  redemption  of  mortgages  of 
very  long  {landings  but  then  the  court  muft  not  wink  fq  hard 
as  not  to  srliow  of  it  in  any  cafe. 

Here  there  is  a  pretence  of  coverture^  which  is  no  excufe,  Corertnre »  ■• 
becaufe  if  a  woman  becomes  afterwards  difcovert,  the  ftatute  of  "J"^*  (**  "•^ 
limitations  will   run  from  that  time,  and  though  (he  iliould  mo!rgag!I';  for  if* 
marry  again,  it  will  run  after  the  fecond  marriaee.  twoman  becomes 

^  ^  •  ^  altc- wards  difco- 

tert,  the  ftatute  of  limitatioBt  will  run  from  that  time. 

The  next  excufe  is  that  here  was  a  tenancy  by  thecurtefy,  T«n««cy*>y*« 
but  there  would  be  no  bounds  to  a  redemption  if  this  was  an  ex-  cafe*  foritko? 
cufe,  and  no  mortgagee  could  ever  be  quieted  in  the  pofiefiion  :  no  confeqoence 
for   it  is  of  no  confequence  to  the  mortgagee,  who  had  the  ^^^  mortgagee 
equity  of  redemption,  if  they  do  not  make  ufe  of  that  right,  ^JtyoJre- 
they  flialj  be  barred.  aemptioo  ^  if 

they  do  notfoafct 
\^         .  1      «  .  .       *  ^  -      ufe  of  their  rights 

But  though  the  mortgage  was  tn  17 13,  in  the  prefrnt  cafe,  theyihaUbc 
yet,  no  longer  ago  than  1730,  the  clerk  to  the  folicitor  for^*"*^*** 
the  mortgagor  had  a£lually  fettled  an  account  of  what  was 
due  for  principal  and  intereft,  in  order  to  pay  off  the  mort« 
gage;  and  though  no  further  proceedings  have  been  had, 
yet  that  (hall  fave  the  right  of  redemption  ;  but  however, 
I  will  not  over-rule  the  plea  entirely,  but  referve  it  till  the 
hearing. 

Clarke  vcrfus  Periam,  July  3,  1741,  upon  a  rehearing.         Cafe  231. 

THIS  was  a  bill  brought  by  the  plaintiff,  to  eftabli(h  a  A  bill  brought  t« 
bond  for  fecuring   an  annuity  of  ^/.  per  ann,   given  J^^^j^*.****^^ 
her  zs  pramium  pudicitia\  the  defendant  by  a  crofs-bill  infifts  annuity  of 60 /« 
the  plaintiff  was  a  lewd  woman,  and  a  common  proftitute,  and  P""  ^«"  fi'^«a 

the  plaintiff,  at 
pramium  fudidtia ;  a  crofs  bill  praying  the  fecurity  may  be  delivered  up^  as  the  plaintiff  was  a  common 
|>roftitute.  The  de :endant*s  cuunfcl  offered  to  prove  the  plaintiff  guilty  of  lewdnefs  with  a  particoUr 
peifon  5  it  was  objefled,  the  charge  in  the  crofs  bill  beiig  only  Ihe  was  a  lewd  woman,  the  defendant 
ought  to  confine  herfeif  to  a  general  charad^er,  and  not  to  particular  ioftancet.  Lord  Hardtuicke  thought 
the  objcBion  of  great  curfc^uena  to  the  ^ra£iict  •/ th$  court  ^  ^nd  fM  tinu  t9  confider  till  tkejirfi  day  ofrtkuit'^ 
ingi  after  the  term, 

z  for 
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for  that  reafon  was  not  intitled  to  have  the  annuity  eftablifhed, 
and  therefore  prays  ihaithe  I'ecurity  may  be  delivered  up. 

Mr.  ClarhcoxinM  for  the  plaintiff  In  the  original  caufe. 
Said  the  annuity  is  only  60/.  per  ann.  and  not  to  take  place 
till  after  the  death  of  the  obligor. 

A  material  piece  of  evidence  was  offered  now  for  the  plain- 
tiff, which  was  not  at  the  former  hearing,  the  regifter  of  her 
baptifm,  which  appeared  to  be  in  171 1,  and  therefore  fhe 
could  be  only  16  at  the  tiii^c  of  her  acquaintance  with  PeriaWy 
in  the  year  1727,  and  he  was  then  of  full  age,  fo  that  it  can- 
not be  conceived  that  fhe  v;as  capable  of  impofing  upon  him,, 
and  reducing  him  to  the  giving  this  bond  ;  for  the  law  pre- 
fumes  infants  not  capable  to  govern  and  manage  themfelves, 
^    '  much  lefs  of  impoiing  upon  others,  efpecially  on  perfons  of 

full  age. 

Ten  witnoffes  for  Mrs.  Clarke^  and  only  one  of  them  a  rela- 
tion, fwear  pofitively,  that  flie  had  an  unblemifhed  charafler, 
previous  to  her  acquaintance  with  P^;/^//?. 

There  is  no  evidence  of  her  returning  to  vicious  courfes  after 
Periam  left  her,  which  mufl  have  been  the  natural  confequence, 
if  (he  had  been  abandoned  before,  and  therefore  this  is  aftrong 
prcfumption  ihe  was  not  a  lewd  woman. 

There  are  but  four  witneffes  f©r  the  defendant,  who  fwear 
t9  particular  inflances  of  lewdnefs,  and  thefe  not  from  their 
own  knowledge,  but  that  they  were  told  fo  by  perfons  who  had 
a  criminal  c«nverfation  with  her. 

The  counfel  for  the  defendant  offered  evidence  to  prove  the 
plaintiff  guilty  of  ads  of  lewdnefs  with  a  particular  perfon^ 
one  Mr.  Abingdon^  before  file  was  acquainted  with  Periam* 

An  objeaion  was  taken  by  the  plaintiff's  counfel,  that  the 
charge  in  the  crofs-bill  is  only  that  Mrs.  Clarke  was  a  lewd  wo- 
man of  an  infamous  character,  and  that  the  bill  does  not  re- 
quire any  anfwer  to  this,  and  therefore  the  defendant  in  the 
evidence  ought  to  confine  him felf  to  a  general  charader,  and 
not  to  particular  inflances,  according  to  the  rule  of  law  upon 
examining  to  charafters  j  for  the  charge  her^^  is  fo  loofe  an<i- 
general,  that  it  Was  impoflible  for  the  plaintiff  to  know  at  what 
time  or  place,  br  with  what  perfon,  they  intended  to  charge 
her  with  ads  of  lewdnefs. 

And  that,  in  order  to  let  them  into  this  evidence,  they  ought 
to  have  charged  that  flie  was  kept  by  the  perfon  they  pretend 
to  have  had  criminal  converfation  with  her. 

'  The 
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•    The  allegation  is  general,  that  flieis  a  lewd  woman,  but  the 
evidence  goes  to' particular  inftanccs  of  proftituting  herchaftity. 

Mr.  Murray  on  the  fame  fide  argiled,  th&t  they  ought  to  ber 
confined  to  evidence  as  general  as  the  allegation  :  in  every  cafe 
at  law,  where  the  chara6ier  of  a  perfon  is  called  in  queflion, 
there  the  examination  muft  be  general ;  and  goes  on  good 
grounds,  becaufe  tlVcy  will  not  fuflFer  witnefTes  to  come  upon 
furprize,  with  particular  inflances,  which  the  party  is  not  pre- 
pared to  anfwer,  * 

If  they  had  examined  to  her  being  a  lewd  woman  in  genera?; 
or  to  her  being  generally  of  an  infamous  characSer,  it  would 
hare  been  revelant  to  theifTue. 

The  cafe  of  Lord  and  Lady  Donerail^  which  has  been  men- 
tioned by  Mr.  Clarke^  is  not  fully  flated,  becaufe  taken  only 
from  the  printed  cafes. 

By  the  bill.  Lady  Donerail  charged  that  after  her  marriage 
file  behaved  with  the  utmofl  duty  and  tencernefs. 

hord  Donerail  in.  his  anfwer  fays,  fhe  did  not  behave  with 
that  duty  and  afFe6lion  as  became  a  virtuous  woman,  much  lefs 
this  defendant's  wife. 

Virtue,  when  applied  to  a  wife,  in  all  languages  is  empha- 
tically applied  to  chaftity. 

,  The  evidence  in  that  cafe  to  fupport  the  defendant's  charge, 
was  a  particular  inftance  of  Icwdnefs  with  Mr.  Barry  :  the. 
Lord  Chancellor  of /r^/'i2«<!/ was  of  opinion  it  fhould  be  read; 
-^nd  upon  the  firength  of  this  evidence  chxfiy,  difmifled  Lady 
Donsrairs  bill  ;  (he  appealed  to  the  Houfe  of  Lords,  and  in 
February  1734-55  it  was  heard  :  and  upon  the  dangerous  con- 
fequence  of  admitting  fuch  evidence,  on  general. charges  to  the 
chara<5ter  and  reputation  of  women,  the  Houfe  of  Lords  would 
not  permit  it  to  be  read. 

It  could  notpoffibly  be  fore fe en  what  this  witnefs  would  fay, 
and  therefore  the  plaintlfF  was  not  capable  of  crofs-examining 
him  to  this  particular  fad. 

Mr.  Attorney  General  infifted,  in  fupport  of  the  propriety  of 
this  evidence,  that  in  the  caTe  of  Bennct  v.  Vade^  *J^^c  28, 
*J742,  though  the  allegations  were  general,  and  general  weak- 
nefs  only  charged  upon  Si  '^^J  ^hn  Lee^  yet  the  court  admitted 
inftanccs  of  part;ciil<^r  weakneis  to  be  read,  which  is  a  parallel 
cafe  with  the  prcTeiit,  '  '    '  *  ^ 

He 
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*  Uh  faid  in  the  cafe  of  Lord  and  Lady  D^mrml^  the  doubt  \ti 
the  Houfe  of  Lords  was,  whether  the  word  virtn^us^  in  the  de- 
fendant's charge,  could  let  him  into  proof  of  her  violating  her 
chaftity  %  and  the  Lords  were  of  opinion,  that  as  the  very  main* 
tenance  and  fupport  of  Lady  Domrail  depended  upon  the  event 
of  this  caufe,  that  they  ought  to  be  tender  of  giving  too  great 
a  latitude  to  the  word  virtuous^  or  extend  it  to  one  virtue  mora 
than  another,  and  therefore  denied  the  evidence. 

He  cited  Sidmy  ▼•  Sidnejj  which  was  firft  he^rd  at  the  Rslh^ 
where  Sir  Jofeph  Jikyli  iWowcd  evidence  to  be  read  of  the  fame 
kind  with  this ;  but  Mr.  Att9rney  Qimral  faid  he  was  doubtful, 
whether  Lord  Chancellor  T^liot  on  the  appeal  admitted  it ;  to 
which  the  plaintiff^s  counfel  made  anfwer,  that  his  Lordflijp 
refufed  to  admit  it.  3  IVms.  269.  Mr.  Bruwn  of  the  fame 
fide. 

It  has  been  faid  no  evidence  muft  be  read  in  diis  court,  ttA« 
lefs  the  nature  of  the  evidence  itfelf  i^  put  in  ifluc. 

Where  lewdnefs  is  charged  upon  a  woman,  is  it  neceflary  to 
fet  forth  at  what  particular  tavern,  or  with  what  particular 
gentleman,  ihe  has  been  guilty  of  lewdnefs  i 

Befides,  this  would  be  attended  with  ill  confequences,  be« 
caufe  it  would  lay  open  the  cafe  too  much,  and  put  the  adver-> 
Jary  party  upon  their  guard,  and  give  them  an  opportunity  of 
fquaring  their  own  evidence,  by  the  proofs  of  the  other  fide. 

In  cafes  ofinfanity,  the  court  never  expe£l  particular  a&s  to 
be  charged,  and  yet  the  evidence  goes  to  particular  inftances. 

Mr.  Weld$n  of  the  fame  fide,  infifted,  that  the  interrogatories 
were  general,  and  that  this  evidence  came  out  upon  the  general 
interrogatory  of,  Is  fiie,  or  is  ihe  not,  a  lewd  woman,  and  of 
an  infamous  chara£icr  I 

Loud  Chancellor, 

I  do  not  remember  that  this  objeAion  was  made  at  the  former 
hearing  ;  and  as  the  chief  ftrefs  of  the  caufe  depends  upon  it,  it 
is  become  a  queftion  of  very  great  weight,  and  therefore  I  will 
put  it  oiFto  the  firft  day  of  rehearings  after  term,  and  will  look 
in  the  mean  time  into  the  cafe  of  Lord  and  Lady  Domrail^  and 
Sidniy  and  Sidney^  and  Cpx  and  Robinforij  about  a  twelvemonth 
ago  m  Lincoln* S' inn  ball \  this  queftion  befides  is  of  great  con^^ 
fequence  to  the  rules  and  practice  of  the  court,  and  therefore 
dcferves  confidcratian, 

GUri 
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Clark  vcrfus  Periamj  July  27,  1742.     Ribeoringk  Cafe  233« 

Lord  Chancellor, 

*^  I  1  H  E  queftion,  upon  which  this  Caufe  flood  over,  was^, 
X  whether  thedepofition  of  one  Rogers^  taken  in  behalf  of  the 
defendant  in  the  original  caufe,  ought  to  be  read  5  k  is  an  attempt 
to  prove  that  Mrs.  Clark^  before  the  time  o^  Per  tarn  s  giving  the 
bond  to  her,  was  kept  by  a  partioular  perfon  one  Mr.  Abing^ 
doHp  and  had  criminal  converfation  with  him. 

*  The  objeftion  is,   that  the  particular  fafls  to  which  Rogers  it  is  fufficipnt  ta 
is  examined  fliould  have  been   put  in  iflue  fpecially,  and  thatt>"t  inifTuc  a 
they  are  not  fufficiently  fo  in  this  caufe.  jVXft'^YS*'^ 

under  this  yod 

As  to  the  nature  of  the  fuits,  the  original  bill  is  brought  to  ^^y  g'vc  parti- 
have  fatisfaftion  out  of  the  perfonal  eftate  of  the  late  Mr.  Pe-  rlV'^^^^^ 

^  *  but  tncn  it  ir.uf| 

rrtim,  for  the  bond,  be  pointed,  tn4 

applied  to  the 

The  crofs  bill  is  brought  by  the  widow  of  Mr.  Perianiy  and  ^*^°*^*  ^ 
is  to  be  relieved  againft  this  bond,  and  to  have  it  cancelled  ; 
and  the  equity  is  founded  upon  this,  that  it  was  given  by  Mr. 
Piriam  to  Mrs.  Clark^  ex  turpi  caufa^  ahd  that  (he  was  a  lewd 
woman  of  an  infamous  character,  and  therefore  it  is  infifted  the 
court  fhould  relieve  againft  it. 

The  counfel  for  the  plaintiff  in  the  original  bill  infift,  that 
under  this  allegation  in  the  crofs  bill,  the  plaintiff  there  is  not 
intitled  to  examine  to  any  thing  but  her  charader  in  general, 
becaiufe  it  'is  impoffible  for  Mrs.  Clark  to  be  prepared  to  give 
an  anfwcr  to  the  particular  fads  charged ;  for  though  every 
body  is  fuppofed  to  be  ready  to  fupport  a  general  charader,  yet 
not  a  particular  fad. 

But  I  am  of  opinion  the  prefent  cafe  differs  from  all  thofe 
cafes  relating  to  examinations  to  general  charaders,  both  as  to 
the  reafon  of  the  thing,  and  as  to  the  authorities. 

In  the  firft  place  with  regard  to  authorities,  there  is  one  in 
point,  Whaley  verfus  Norton  &  al\  i  Vern.  483.  I  do  not  men- 
tion this  cafe  as  an  authority  of  judgment,  but  only  to  flicw 
the  intention  of  the  court  and  the  bar  at  that  time;  for  it  was 
not  put  in  iffue  there,  that  the  defendant  was  a  common  ftrum- 
pet  *. 


•  The  bill  was  to  be  relieved  againft  a  bond  to  a  woman  whom  the  phintifr  kept,  it 
not  being  charged  or  put  in  iflue  in  the  caufe,  that  (he  was  a  comcnon  ftrumpet,  the 
ilepofuions  to  this  fa^.  tbovgh  rroYcd<  npt  allowed  to  be  r^ad^     i  F^rn,  483. 

Vol.  II.  Z  There 
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There  have  been  two  cafes  fincc  I  fat  in  this  court ;  the  firft 
was  Jtkyns  verfus  Farr^  Februaij  28,  1738.  \)idi  T.  Atk.  287. 
The  charge  there  was^  that  at  and  before  the  time  of  bis  be* 
coming  acquainted  with  her,  (he  was  a  woman  of  lewd  fame 
and  bad  charaSer,  and  an  orange  girl  at  the  playhoufe. 

The  next  was  RoHnfon  verfus  CoXy  after  T.  term  174T.  the 
charge  there,  that  (he  was  a  woman  of  lewd  fame  ;  and  they 
entered  into  the  mo(l  particular  account  and  particular  fafts 
that  could  poflibly  be  imagined,  of  drawers  being  feat  by 
gentlemen  to  bring  her  to  particular  taverns. 

And  yet  the  prefent  objedion  was  not  then  madie  in  either 
of  thofe  cafes,  it  being  the  common  way  of  charging  matters  of 
this  fort;  fo  that  what  is  now  difputed,  was  thought  to  be 
the  rule  of  evidence  at  that  time. 

That  a  wife  lot  In  the  cafe  of  Sidney  verfus  Sidney^  February  7,  172a,  at  the 
miftehaved  bcr-  Jigi/j^  a  bill  was  brought  for  performance  of  articles  entered- 
iwp\y^i%^ln  ^^^^  before  marriage,  by  the  wife  againft  the  huiband :  Sir 
aduiierefs,  »nd  u  Jofeph  Jekyll  dimiiTed  the  bill,  and  was  of  opinion  that  the  de- 

«fffo**To*'*^h^r  Pof^^i^^ '"  *^^^  ^*^^  ^^  P^^^^  ^^^  ^^  adultercfs,  ought  not  to  be 
one,  oifght^or  read,  becaufe  the  anfwer  of  the  hufband  had  not  put  the  charge 
to  be  re^d.         of  adultery  in  ifTue,  for  the  words  were,  Jhe  had mijbebavid  her- 

felfj  which  does  not  imply  adultery,   for  you  nuift  certainly 

make  a  general  charge  of  it. 

Saying  that  a  Thc  cafe  which  is  principally  relied  upon  for  the  plaintiff  in 
wife  did  not      the  Original  caufe,  is»  Lord  and  Lzdy  Doneraily  1735. 

brbave  with  that 

Ti"rtuo!s  woma^t  The  bill  was  brought  by  her  for  feparate  maintenance ;  the 
will  not  intitle  queftioH  arofc  upon  this  i  Lady  Donerail  had  charged  by  way 
lllter  imotroof  of  "Jerit,  that  (he  had  behaved  with  the  utmoft  duty  and  refpea* 

of  her  commit- 
ting adultfry,UD-  My  Lord  Donerail  \n  bar  to  the  equity  inHfted  on  by  the  bill, 
Ixprla 'hargeof  ^*y^  ^"  ^'^  anfwcr,  Jte  did  not  behave  with  that  duty  and  affeSlion 
this  kind,  for  oi  became  a  virtuous  womauj  much  lefs  this  defendants  wife.  In  or- 
thc  virtue  era  der  to  fupport  this  fuggeftion,  he  entered  into  particular  fads 
Mnlirmercyfo  ^^  ^^^  adultery  with  one  Barry^  and  in  the  Chancery  in  Inland 
r.r  cbafiity.  the  depofitions  were  read;  but  upon  an  appeal  to  Uie  houfeof 
Lords  here  they  were  not  admitted. 

I  was  not  prefent  in  the  houfe  of  Lords  at  the  hearing  of 
that  caufe,  and  therefore  do  not  know  the  particular  reafons : 
but  a  very  ftrong  one  appears  upon  the  pleadings  themfelyes, 
which  diftingui(hes  it  from  the  prefent  cafe,  and  brings  it  to  that 
of  Sidney  verfus  Sidney,  becaufe  there  is  no  exprefs  charge  of 
adultery  in  Lord  Donerak?^  aAfwer. 

The 
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*rhe  virtue  of  a  woman  does  not  confift  merely  in  her  chafti- 
tyi  for  flie  may  be  guilty  of  ads  of  cruelty;  and  indeed  it  ap* 
peared  in  this  very  caufe  that  (he  had  not  only  ufed  her  hufband 
with  inhumanity,  but  beat  him ;  a  H^oman  too  may  be  addided 
to  gaming,  and  other  extravagancies,  which  is  not  a  virtuous 
behaviour. 

In  the  prefent  cafe  the  plain tifiTherfelf  has  laid  a  foundation, 
by  fuggefting  that  fiie  was  a  kept  miftrefs. 

Thefe  are  all  the  authorities  :  from  thence  may  be  gathered 
the  uniform  fenfe  in  thofe  determinations,  that  it  was  fufficient 
caput  in  iflue  a  general  charge  of  lewdnVs,  and  that  under  this 

?rou  may  give  particular  evidence ;  and  I  think  I  have  heard  it 
aid  down  fo  by  Sir  Jofipb  Jikyll^  but  then  your  particular  evi- 
deacif  muft  be  pointed,  and  applied  to  the  general  charge^ 

If  you  was  to  alledgc  in  the  bill,  that  the  woman  was  kept^^P'^ff'  *• 
by  jMUticuIar  gentlemen,  or  had  criminal  converfation  with  par-  ,  w?maih  'had 
ticiilar  perfons,   the  charader  of  ftrangers  might  fufFer,  and  wkninai  conf«en. 
biili  would  be  fluffed  with  indecent  matter  and  private  fcandal.  cuuT^ttST' 

ts  k  wonld  af- 
t  led  the  chanAer  of  ftniiferf,  and  fill  it  with  private  icandal. 

Secondly,  As  to  the  reafon  of  the  thing*  where  in  a  cri<< 

minal  profeco- 

The  cafes  urged  by  the  plalntifTs  counfcl  in  the  original  ,';7j^^;„^^^^^^^ 
caufe  relating  to  criminal  profecutions,  muft  be  allowed  to  be  his  charaaer 
law;  for  in  examining  to  charaders  you  can  only  enter  into  «nte"  into  par- 
general  fads;   but  if  there  is  a  criminal  profecution,  and  thcfup'^rtit,  the 
.  prifoner,  in  order  to  ftrengthen  the  evidence  for  his  charader,  profccutor  may 
enters  into  particular  fads  to  fupport  it ;  this  is  called  a  chaU  J^^^^tj^i^^tT^"^ 
lenge  to  the  profccutor,  and  then  he  may  likewife  epcamine  to  fa^s! 
particular  fa&s. 

'  But  in  criminal  profecutions  it  comes  in  only  collaterally  and 
incidentally,  and  is  not  the  particular  thing  to  be  tried  ;  and 
when  that  is  the  cafe,  they  are  not  fttppofed  to  be  prepared 
with  evidence. 

But  compare  this  with  cafes  where  the  charafSter  is  the  par- J"  a^indiftment 
ticular  iffue  to  be  tried  :  fuppofe  in  the  cafe  of  an  indiament,.^„^^J'b|„Sy. 
for  keeping  a  common  bawdy-houfe,  without  charging  anyhQufe^orgam'ne* 
particular  faft,  though  the  charge  is  general,  yet  at  the  trial  ^h^f^^^'^en^l'^* 
^you  may  give  in  evidence  particular  fads,  and  the  particular  jai^'y^'^j^^may 
time  of  doing  them;  the  fame  rule  as  to  keeping  a  common  give  particular 
g.aiing.ho«fe.  f.0.m..id««. 
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In  an  iiTue  on  This  is  the  praSIcc  in  all  cafes  where  the  general  behaviour 
ncnccmpesmtnth,  or  quality,  or  cifcumftance  of  the  mind,  is  the  thing  in  iflue  ; 
you  may  giv€ par-  ^^  ^^^  inftancc  in  non  compos  metitis^  it  is  the  experience  of  evefy 
madnefs  in  cvi-  day,  that  you  give  particular  acts  or  madnefs  in  evidence,  and 
d«ncr,  and  not  j^qj  general  Only,  that'he  is  infane  ;  fo  where  you  charge  that 
tharhc  iTmfane.  *  "^^"  ^s  addicted  to  drinking,    and  liable  to  be  impofed  upon, 

you  are  not  confined  in  general    to  his  being  a  drunkard,  but 

particular  inftances  are  allowed  to  be  given. 

In  an  indiament      Indeed  there  is  one,  the  cafe  of  barretry,  which  is  contrary, 

*^  t^  drru *is^^n-  .where,  in  ^n  indi(Slment  for  this  offence,   the  defendant  ought 

tltitrd  toaccpy  of  to  have  a  copj  of  the  articles  to  be  infifted  on  againft  him  at  the 

the  articles,        trial,  bcfore-hattd,    that  he  may   have  an  opportunity  of  pre- 

ililaed^on againft  P^***"?  *  defence;  but  that  is  a  particular  cafe,  and  differs  from 

hunattbeuul.  all   Others;    for  the  drawing   the  line   between  purfuing  him 

as  a  barretor,  and  following  the  courfe  of  his  profeffion  as  an 

attorney,  is   a   very  difficult  thing,    becaufe    it  is   a  crime  erf 

which  an  attorney  for  the  moft  part  only  can  be  guilty. 

Wh're  the  gene-  Wherever  the  general  life  or  converfation  is  put  in  iffue,  rf, 
%erf-non  u^^ff-  is  notice  to  the  perfon  who  is  charged,  that  (he  fhotild  be  pre- 
fuc,  rhc  perfon  pared  to  take  off  the  weight  of  that  evidence ;  buff  where  it 
'©"iL^iiS"*^^^'"^^  ^^  collaterally,  you  fhall  be  confined  to  general  evidence. 

that  evidence, 

otherwife  where       This  fecms  to  me  to  be  the  diftinclion,    and  the  grounds  of 

1^1/?.'"^'    it;  and  if  I  was  of  a  different  opinion,   I  (hould' overturn  the 

conftant  courfe  of  this  court,  and  make  the  greateft  confufion. 

Lord  Chancellor  upon  the  merits  of  the  caufe  propofed,  that 
the  bond  fhould  be  delivered  up  to  be  cancelled,  and  that  there 
ihould  be  no  cofts  on  cither  fide,  upon  which  it  ftood  over  for 
the  plaintiff^s  counfel  to  recommend  it  to  their  client  to  acquiefce 
under  this  propofal. 

The  next  day,  by  the  confent  of  the  parties  in  both  caufes. 
Lord  Hardwicke  ordered  that  a  perpetual  injunction  be  award- 
ed to  ftay  the  proceedings  at  law  of  the  plaintiff  in  the  original 
caufQ  on  the  bond  in  queftion. 
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Merfon  verfus  Blackmon^  July  12,   1742,  at  the  Rolls.         Cafe  234* 

HE  queftion  arofe  upon  the  will  of  one  John  Moore. 

All  his  lands,  tenements  and  mefluages  whatfoever,  after  Atcftator  gires 
**  debts  and  legacies  paid,  andfuneral  cxpences  are  difcharged,  aiib'n"  d^^"^^* 
*•  the  tcftator  gives   to  his  brother-in-law  Jarnes  Merfon  the  tenc^ms  and 

'*    plaintiff.**  mefluages  what- 

foever, after 
^ebts  and  legacies  paid,  and  funeral  expcnces  arc  difcharged  :  the  debts  bilng  charged  only  contingently 
on  the  leal,  if  the  perfonal  eliaie  ihuu.d  be  deticient,  the  Mafter  of  the  Rolls  held  the  p'aintiii'has  only 
an  efUte  for  life. 

The  queftion,  whether  this  is  a  devife  in  fee  to  the  plaintiff, 
or  only  an  eftate  for  life. 

Brown  for  the  plaintiff  cited  the  cafe  of  Freake  verfus  Lee^ 
2  Lev.  249,  and  Sir  Th.  Jones  113. 

The  will  fets  out  too  with  general  words.  As  to  all  my 
worldly  goods  whaifoever,  I  intend  to  difpofe  of  as  follows ; 
which  {hews  the  tertator's  intention  to  difpofe  of  the  whole* 
The  legacies  too  are  appointed  to  be  paid  in  two  months, 
which  amount  to  more  than  the  annual  value  of  the  eftate  de- 
vifed,  and  confequently  muft  be  a  devife  in  fee,  or  otherwifc 
the  plaintiff  would  be  a  lofer  inftead  of  receiving  any  benefit 
from  this  legacy. 

Mr.  Harvey^  for  the  defendant  the  heir  at  law,  cited  i  Crom 
330.  Dickens  verfus  Marjhall^  mentioned  by  Lord  Ch.  Juft. 
Holt  in  Cole  verfus  RoUirifon^  Salk.  234. 

Majler  of  the  Rolls,  Where  a  grofs  fum  is  to  be  paid  out  of 
the  ^ands,  to  be  fare,  it  gives  a  fee  to  the  dcvifee  of  thofe 
lands. 

But  here  the  debts  are  not  at  all  events  charged  upon  the 
real  eftate,  but  only  contingently,  if  the  perfonal  eftate  fiiould 
be  deficient. 

And  therefore  does  not  come  up  to  the  cafes  cited  of  a  grofs 
fym  to  be  paid  out  of  land,  and  confequently  gives  no  mere  than 
an  eftate  for  life  to  the  plaintiff  the  devifee. 

But  at  the  inftance  of  the  plaintlff*'s  counfel  referved  thi5 
point  till  it  comes  back  upon  the  Mafter's  report. 
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Cafe  235. 


Popi  vcrfus  Curl^  Junt  17, 1741. 


The  defendant, 
on  his  anfvver 


A  Motion  was  made  on  behalf  of  Curl  the  bookfellef,  upcii 
his  having  put  in  his  anfwer  to  difiblve  an  injuh&ioo^ 
m!)vfd^"to*dif.  w^'ch  Mr.  Pope  had  obtained,  againft  his  vending  a  book  in- 
foiTc  an  injunc-  titled.  Litters  from  Swift^  Pope^  and  others. 

tion  againft  bii 

vending  a  book  of  letters  from  Swift ^  Pope,  and  others,     a  Black.  Com.  407.  Bur.  Lit,  Pto^  %t,  yid 

Sec  Tr«  Atk«  X41.  pi.  J30. 


AcoUeftioBof 
letters,  m  well  at 
other  books,  it 
vrithin  the  inten* 
tion  of  the  Sth 
ef  Queen  AMMt, 
the  a£t  for  the 
encouragement 
«f  IcarniAg* 


Lord  Chancellou, 

The  firft  queftion  is,  whether  letters  are  within  the  ground» 
tnd  intention  of  the  ftatute  made  in  the  8th  year  of  Queen 
jtnniy  c.  19.  intitled,  An  a£t  for  the  encouragement  of  learn- 
^^g>  l>y  vefting  the  copies  of  printed  books  in  the  authors  or 
purchafers  of  Iticli  copies. 

I  think  it  would  be  extremely  mifchievous,  to  make  a  dif« 
tindion  between  a  book  of  letters,  which  comes  out  into  th» 
world,  either  by  the  permiffion  of  the  writer,  or  the  receiver 
of  them,  and  any  other  learned  work. 

The  fame  objedion  would  hold  againft  fermonf,  which 
the  author  may  never  intend  (bould  be  publifhed,  but  are  col-« 
te£ted  from  loofc  papers,  and  broughf  out  after  his  death. 

Another  objeSion  has  been  made  by  the  defendant's  GOunfel„ 
that  where  a  man  writes  a  letter,  it  is  in  the  nature  of  a  gif  c 
to  the  receiver. 


The  receiver  of  But  I  am  of  opinion  that  it  is  only  a  fpecial  property  in  the 
a  letter  bas^ at  ^  receiver,  poiRbly  the  property  of  the  paper  may  belong  to 
^?ty VuITtbe  "  hfm  ;  but  this  does  not  give  a  licence  to  any  pcrfon  wbjitfo^ 
vrriter,  and  the  cvcr  to  pubUfli  them  to  thc  world,  for  at  moft  the  receiver  has 
noTt'him'a  ^«'y  ^  i^^"^  P^<>P^^^y  with  the  writer. 

licence  to  pub- 

^^*  The  fecond  queftion  is,  whether  a  book  originally  printed 

in  Irtlandy  is  lawful  prize  t6  the  bookfellcrs  here. 


Rfprintlnp  a 
book  in  En^" 
lardf   whivh 
^ligtnaUy  was 
p  rated  anH 
minted  in  /re- 
Undf  will  not* 
be  TufFered,  be- 
ing a  mere  eva- 


If  I  (hould  be  of  that  opinion,  it  would  have  very  pernicious 
conre^uences,  for  then  a  bookfeller  who  has  got  a  printed  copy 
of  a  book,  has  nothing  elfe  to  do  but  fend  it  over  to  Ireland  to 
be  printed,  and  then  by  pretending  to  reprint  it  only  in  Eng^ 
landy  will  by  this  means  intirely  evade  the  aft  of  parliament. 

It  has  been  infifted  on  by  the  defendant's  counfel,  that  this 

is  a  fort  of  work  which  does  not  come  within  the  meaning  of 

the  aft  of  Parliament,  bccaufc  it  contains  only  letters  on  fa- 

I  miliar 
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miliar  fubjefts,  and  inquiries  after  the  health  of  friends,  and 
cannot  properly  be  called  a  learned  work. 

It  is  certain  that  no  works  have  done  more  fcrvice  to  man-  No  works  hare 
kind,  than  thofe  whicb  have  appeared  in  this  fliape,  upon  fa-  ^f*°*  "^"!L''^ 
miliar  fubjedls,  and  which  perhaps  were  never  intended  to  be  than  tbofe  upon 
publilhed  ;  and  it  is  this  makes  them  fo  valuable  ;  for  I  misft  familiar fubjcai. 
confefs  for  my  own  part,  that  letters  which  are  very  clabo-  ^"ete*imcnaS7o 
rately  written,  and  originally   intended  for  the  prefs,  are  ge-  be  puMiihed. 
nerally  the  moft  inflgniiicant,  and  very  little  worth  any  per- 
fon's  reading. 

The  injundion  was  continued  by  Lord  Chancellor  only  as  to  The  injan^ioa 
dioTe  letters,  which  are  under  Mr.  Popi%  name  in  the  book,  Ji.'^^l^it^JJ 
ftiid  which  are  written  hy  him^  and  not  as  to  thofc  which  are  Mr"p^*  nocas 

written  to  him.  to  thofe  written 

to  him. 

Guillam  vcrfus  Holland  m  contra^    O^iober  14,  1741,  in  the  Cafe  236. 
paper  of  exceptions* 

WHE  R  E,   faid  Lord  Chancellor^    a  portion  is  charged  It  the  rule  of 
upon  land,  and  the  will  does  not  mention  intereft,  the  this  court  to  aU 
,»f  .    '  ,  I  1      1      fl        •  low  no  more 

court  Will  not  give  any  more  than  \ per  cent,  though  the  legal  than  ^^cent^ 
Intereft  is  5  per  cent,  this  is  a  rule  which  has  been  laid  down  where  the  wiU 
of  late  years,  and  has  been  extended   likewife  to  cafes,  VfYitrt  ^^  .''^IT^' 

t  •  t  •  r        t     n  ^***"  *'»terclt  oo 

legacies  and  portions  are  charged  upon  perional  eltates.  portions  charged 

upon  land,  and 
has  alfo  been  exttoded  to  the  cafes  of  legacies  and  portions  charged  opon  pergonal  ctUte, 


Booth  verfus  Booths  July  IJ^  1742.  Cafe  237^ 

A  Bill  was  brought  by  the  plaintiff  againft  the  defendant 
for  an  account  of  the  rents  and  profits  of  an  eftate  during 
the  time  he  was  guardian  to  the  plaintiff's  brother,  and  for  an 
injunftion  to  ftay  the  defendant's  proceedings  upon  an  cje£l- 
ment  for  the  poffeffion  of  the  eftate  which  is  mortgaged  to  him; 
becaufe  he  is  proceeding  in  this  court  toforeclofe  the  c(juity  of 
redemption. 

Lord  CHA^fCELLoR,, 

Though  the  defendant  is  foreclofing  the  equity  of  redemp-  A  iriortgafee  is 
tionhere,  yet  he  is  not  precluded  from  bringing  an  ^je<^«^e"t  " °cTb^tn^n^^ 
at  law  at  the  fame  time,  unlefs  their  is  foincthing  very  parii-  «j«dment  at  i^w 
cular  to  cake  it  out  of  the  common  cafe.  f  the  umc  t  me 

he  has  a  biii  ol' 
'  foreclofufc  da- 

pending  hcie.. 

«  4  The 
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The  only  material  queftion  is,  whether  there  are  any  grounds 
for  me  to  prefume  the  mortgage  is  fatisfied  :  As  to  the  perfonal 
cftate,  it  is  moft  clear  that  the  plaintiff's  brother  was  an  in- 
cumbered man,  and  that  he  made  an  affignqient  of  it  to  a 
neighbour  before  his  death. 

Then  how  can  I  infer  neceffarily  from  this,  that  the  mort- 
gage is  fatisfied.:  efpecially  when  two  witnelTes  fwear  for  the 
defendant,  that  upon  his  quitting  and  delivering  up  the  pof- 
feffion  of  the  mortgaged  premift'es,  he  did  it  upon  thefe  e^- 
prefs  terms,  provided  the  intcreft  due  on  the  mortgage  fhould 
be  paid* 

But  however  it  is  not  quite  fo  clear  as  the  common  cafe^ 
l)eing  entangled  with  an  account  of  the  perfonal  eftate,  and 
therefore  if  the  plaintiff  will  agree  to  give  fecurity  to  redeem, 
I  will  diretSl  an  injundion  to  ftay  proceedings  upon,  the 
ejedlmcnt,  which  may  be  better  for  all  parties,  as  it  will  keep 
the  pofTcllion  in  fufpenfc  till  the  account  is  determined. 

^afc  238.      Smith  verfus  Newport  and  the  Earl  of  Bra^ford^  July  14,  1742J, 

befort  the  Majier  of  the  Rolls. 

•rhc  Eirl  of  'TT^  H  E  only  material  queftion  in  this  caufe  is,  to  whom  the 
Bradford  \>^  \^\i  X  rents  and  profits  of  the  late  Earl  of  Bradford's  eftate 
^ft  ^  ^"^rtriftccl  ^^"  S^  ^^^"^  ^^^  defendant  Newport's  age  of  21  till  his  age 

in  truft  for  the  of  26. 
defendant   Mr. 

Uttvurt  and  the  heirs  of  h>?  body»  9nd  to  pay  fuch  fuqis  out  of  the  rents  and  profits  for  his  maintenancrj» 
as  Lord  Bradford  ihould  by  any  writing  appoint.  By  a  codicil  he  directs  the  truftees,  during  Mr,  Newport*^ 
minority,  to  pay  the  rents  to  the  plaintiiV,  fo  much  as  (he  pleales  to  be  applied  for  his  mMntenance,  and 
the  reiidue  to  her  own  ufe  j  by  another  codicil  direfts  the  truftees  /hall  not  fettle  the  eftate  on  Mr.  JVlfw- 
pcrt  and  the  heirs  of  his  body  till  26,  and  till  then  fuch  maintenance  as  the  truftees  and  the  plaintiff  ihaU 
thinjt  fit.  Mrs,  Smith  infifted  (he  was  intitl^  to  receive  the  rents  and  profits  t>!l  Mr.  Newport  attained 
the  age  of  26,  but  the  Mafter  of  the  Rolls  was  of  opinion  they  vefted  in  Mr.  Newport  at  ai,  and  the 
%\rtx  of  recriv  ng  prolonged  dply  till  2^,  %nd  decieed  the  truftees  ftould  account  for  the  rents,  fife,  ^m 
\a^  9gC  of  2;  10  26^  Co  the  committee  of  his  eftate^  Mr*  Newport  being  found  a  lunatick* 

The  plaJntifF  Mrs.  Smith   and  the  defendant   Mr.  Newport 
found  their  claim  upon  the  will  and  codicils  of  the   £arl  of 

Bradford. 

The  Earl  of  Bradford  upon  neither,  but  merely  as  heir  at 
law  to  his  brother  the  late  £arl. 

Thel^teJEarl  by  his  will  dated  the  8th  of  May  ^  1730,  ''  gtve^ 
'f  all  his  eftate  to  truftees  and  their  heirs,  in  truft  by  fale  or 
**  mortgage  to  pay  all  his  debts  and  legacies,  and  chargeable 
^*  asaforefaid,  devifed  that  the  faid  truftees  fliould  ftand  feifed 
^*  of  the  real  eftate  in  truft  for  the  only  ufe  of  the  defendant 
''  Mr.  Newport  and  the  heirs  of  his  body,  and  for  default  of 
♦'  fuch  iffue,  in  truft  for  fuch  pcrfon  and  perfons,  and  for  fuch 
**  eftate  and  cft^ites^   as  the  tcftator  fliould  by  any  deed  or 

V  writing 
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**  writing  direft  and  appoint;  and  fqr  want  of  fuch  dirciSion, 
•*  then  to  teftator's  own  right  heirs  :  and  that  the  (ri^ftees 
"  fiiould  out  of  the  rents  and  profits  of  his  real  eftate  pay  fuch 
••  fums  of  money  for  the  education  of  the  defendant  Mr.  ^/w- 
•*  port  during  his  minority,  as  the  teftator  Ihould  by  any  deed 
"  or  writing  dire(^  and  appoint." 

**  By  his  fecond  codicil  the  teftator  direfls,  that  the  truftees 
**  ihould  during  the  minority  of  Mr.  Newport^  till  the  time  of 
**  h'S  death,  in  cafe  he  (hould  die  before  twenty-one,  pay  the 
**  rents  of  all  his  eftate  to  the  plaintiff  Mrs.  Smithy  fo  much 
**  thereof  as  (he  ftiould  think  proper,  to  be  applied  for  his  maia- 
•*  tenance,  and  the  refidue  to  her  own  feparate  ufe." 

By  his  third  codicil,  reciting  the  will  and  former  codicils, 
**  he  exprefsly  direfts,  that  the  truftees  ftiall  not  fettle  the  eftate 
*'  on  the  defendant  Mr.  Newport  and  the  heirs  of  his  body 
*'  until  he  fliall  attain  26  years,  and  until  that  age  he  fliouJd 
"  have  fuch  handfome  allowance  for  his  maintenance  as  the 
'^  plaintift' 5/W//Z?  and  the  truftees  fhould  U^ink  fit." 

The  teftator  died  the  25th  o^  December  1734,  the  plaintifiF 
brought  her  bill  in  1735,  for  feyeral  purpofes,  and  among  the 
reft  to  be  let  into  the  polfeftion  of  the  feveral  eftates  till  the  de- 
fendant Mr.  Newport  fliould  be  in  titled.  It  was  decreed  in  1739, 
that  the  plain  tiff*  ibould  be  paid  the  furplus  rents  and  profits  till 
the  defendant  Mr.  Newport  (hould  attain  his  age  of  21,  and 
ypon  his  attaining  that  age,  all  parties  were  to  be  at  liberty  to 
apply  for  further  diredions  touching  the  faid  truft-eftate.  And 
on  this  day  it  came  on  before  his  Honour  for  further  direSions. 

Mafter  of  the  Rolls  *.   I  fliall  firft  confider  the  <jueftion  t,s  it  t  mitiMB 
ftands  between  the  plaintiff  and  Mr.  Newport.  VmeJiue,  E^j 

It  is  infifted  by  Mrs.  Smithy  that  flie  is  intitled  to  the  rents  and 
profits  of  all  the  real  eftates  devifed  under  the  will  of  the  late 
Earl  of  Bradford  till  Mr,  Newport's  age  of  21,  and  that  the 
teftator  having  by  his  third  codicil  prolonged  the  tjroe  till  his 
age  of  26,  it  will  follow  as  a  natural  confequence  that  the  tef- 
tator intended  (he  fhould  receive  the  rents  a(^d  profits  till  tha,t 
time.. 

I  may  here  obferve,  firft,  that  the  plaintiff  is  not  intitled 
jnerely  as  the  defendant  Mr.  Newport  is  a  minor,  nor  is  the  di- 
re(Slion  that  the  rents  and  profits  fhould  be  paid  to  h.eiT  during 
his  minority  fufficieqt  to  intitle  her,  but  t):\e  vroxds  till bi arriva 
\ithisqgeof2\^ 

The  teftator*s  intention  in  extending  it  to  Mr.  Newport*s  age 
t)f  26,  feems  to  me  to  be,  to  prevent  him  from  alienating  at  21, 
ftqd  therefore  it  does  notneceffarilv  follow^  that  hj  prolonging 
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die  time  he  has  given  the  rents  and  profits  to  the  plaintiff  till 
the  defendant  Mr.  Newport  attains  his  age  of  26,  for  it  might 
be  intended  too,  to  prevent  any  extravagance  he  (hould  be 
guilty  of  at  fo  yloung  an  age  as  21,  and  it  might  be  done  too  ia 
order  to  lay  up  money  from  his  age  of  21  to  26,  to  pay  off  the 
incumbrances  upon  the  eftate.  No  neceffary  conclufion  there* 
fore  can  be  drawn  from  it  one  way  or  another. 

It  is  certain  the  intention  of  the  teftator  was,  that  the  plain* 
tiff  fhould  enjoy  the  rents  and  profits  of  all  the  eilates  till  Mr« 
:i^<fu;^9r/ attained  his  age  of  21,  but  if  he  intended  that  (he  (hould 
likewife  have  the  rents  till  he  arrived  at  26,  he  would  have  di«> 
reded  it  over  again  in  the  fame  manner  as  he  had  done  with  re- 
gard to  his  age  of  21,  and  the  third  codicil  (ball  not  be  extended 
to  make  any  alteration  in  the  will  further  than  the  exprefs  words 
will  warrant. 

Upon  the  whole  of  this  point  I  am  of  opinion  the  plaintiff  is 
not  intitled  to  the  rents  from  the  defendant  Mr.  Nnuperi*s  age 
of  21,  to  his  age  of  26* 

'  •  Tlie  fecond  queftion  is  between  the  defendant  Mr.  Newport 
and  the  Earl  of  SraJ/ord^ 

Whether  the  rents  and  profits  are  difpofed  of  by  the  teftator 
tt  all  between  Mr.  NewporCs  age  of  21  and  his  age  of  a6. 

It  is  faid  very  truly^  an  heir  at  law  (ball  not  be  difinherited 
by  implication  only ;  and  for  this  purpofe  were  cited  the  cafes 
of  Stephens  verfus  Stephens^  Cafes  in  the  time  ofL^rdTalht  228> 
and  Hopkins  verfus  Hopiin^  Id.  44, 

With  regard  to  this  queftion,  it  muft  be  coofidered  that  the 
heir  at  law  is  difinherited  by  the  exprefs  words  of  the  will,  for 
the  whole  eftate  is  given  to  truftees  and  their  heirs,  in  truft  fof 
the  defendant  Mr.  Newport  in  tail,  and  the  plaintiff  Smith  in  fee^ 
fo  that  the  whole  is  difpofed  of,  the  legal  eftate.  vefting  in  truftees. 
for  the  ufe  of  the  defendant  Mr.  Newport^  and  in  default  of 
iffue  of  him,  to  the  plaintiff  and  her  heirs  \  therefore  the  heir 
at  law  can  have  nothing,  unlcfs  there  is  a  revocation  of  what  i& 
tefore  difpofed  of. 

Now  the  third  codicil  does  not  revoke  the  eftate-tail  given  ta 
the  defendant  Mr.  Newport^  but  only  prolongs  the  time  of  his 
coming  into  poffe/Iion  :  Can  this  then  amount  to  a  revocation 
of  the  will  as  to  the  intermediate  time  ;  or  does  a  diredion  that 
the  rents  and  profits  be  not  paid  to  Mr.  Newport  till  his  age  of 
26,  prevent  their  going  to  the  defendant  Mr.  Newport  ?  1  ap^ 
prehend  not  at  all :  for  though  he  is  not  to  have  the  rents  and 
profits  till  his  age  of  26,  yet  his  intereft  in  them  is  not  taken 
away ;  and  though  they  are  not  immediately  to  be  paid,  yet 
they  reft  aotwithftanding, 
^-  Therefoi* 
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Therefore  I  am  of  opinion  that  here  is  nothing  undifpofed 
of  under  this  will,  but  that  the  rents  and  profits  veft  in  the  de- 
fendant Mt.  Newport  at  21,  and  the  time  of  receiving  only  is 
prolonged  till  his  age  of  26  years. 

For  thefe  reafons  I  muft  decree  the  truftees  to  account  fof 
ihe  rents  and  profits  during  this  intermediate  time  from  his  age 
of  21  to  his  age  of  26,  to  the  committee  of  the  defendant  Nnu'* 
fmrft  cftate,  he  being  found  a  lunatick. 

Matthews  verfus  Cartwrigbt^  July  16,  J  742.  Caie  239* 

THE  plaintiiFbad  a  note  dated  Mcrch  %^^  1737)  to  iK\%  Tbmas Mat- 
effea:  Received  of  my  brother  Mv.  Thomas  Matthews '^'^''^'}^^ 
•  •/.  11  «fFfin  plaintiff  at  dif- 

450/.  to  be  fecured  by  mortgage  on  my  Stoke-ball  eltate.  ferenc  times 

three  notes,  on« 
for  450 A  another  for  250/.  and  the  laft  for  150/.  and  exprefled  in  each  to  be  fecared  by  nx>rtgage  on 
•nj  ^/db^Ad/eftate  ;  the  drawer  of  the  notes  had  before  mortgaged  the  fame  eftate  to  the  defendant  i 
the  plaintiff  lakes  in  a  prior  mortgage  to  proteft  the  fums  lent  upon  the  nores.  Lord  Hardivicke  btid 
there  «Mt  mt&vg  to  differ  this  cafe /rem  the  common  one,  snd  that  the  defendant  Jball  be  paid  the  money  knt 
t^on  the  mites  in  the  Jirji  place,  as  well  as  the  money  due  on  the  affignment  efthe  prior  mortgage* 

A  2d  note  dated  Auguft  19,  1737,  in  thefe  words  :  Received 
2j0/.  of  my  brother  Thomas  Matthews^  to  be  fecured  by  mort- 
gage on  my  Stoke-hall  efiate. 

A  3d  note  for  150  A  in  the  fame  terms* 

The  drawer  of  the  notes  had  made  a  mortgage  before  of  this 
Tery  eftate  to  the  defendant }  the  plain  tiff  afterwards  brought  in 
a  prior  mortgage,  to  proted  the  fums  lent  upon  the  three  notes 
againft  the  fecond  mortgagee  Mr.  Cartwright. 

The  defendant  infifts  no  money  was  ever  advanced  by  the 
plaintiff  as  a  confideration  for  the  three  notes;  the  Chancellor 
oiFered  to  dired:  an  iffue  to  try  the  confideration,  upon  peril  of 
cofts  againft  the  defendant  Cartwrighty  but  he  not  caring  to  run 
the  rifque.  Lord  Hardwicke  faid,  I  am  of  opinion  here  is  no* 
thing  in  this  cafe  which  is  different  from  the  common  one  of  a 
firft,  /econd,  and  third  mortgagee,  where  the  laft,  after  having 
notice  of  a  fecond  mortgage,  prior  in  time  to  his  own,  buys  in 
the  firft  incumbrance  to  proce£t  himfelf ;  in  that  cafe  the  fecond 
mortgagee  fbali  not  redeem  without  paying  both  firft  and  third 
mortgage. 

So  in  the  prefent  cafe  the  plaintiff,  the  note  holder,  upon  bts 
having  notice  of  the  fecond  mortgage  to  the  defendant,  and  pay- 
ing off  the  firft  incumbrance  upon  this  eftate,  and  taking  an 
affignment  of  it,  fhail  prote£i  himfelf  againft  the  defendant's 
mortgage^  and  (hail  be  paid  in  the  firft  place  the  money  lent 
upon  the  notes,  as  well  as  the  money  due  to  hipi  upon  the  af'* 
fignment  of  the  firft  mortgage. 

Sbijhcrd 
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Cafe  240.  Shipherd  verfus  Titley^  July  i^j^  1741- 


The  court  will  Ti  ^R.  Shepherd  J  who  had  a  mortgage  for  4000/.  upon  Mr, 
conftftcm  d1?""  IVJL  Jennings's  cftate  in  1725,  in  compaffion  to  the  mortga- 
cree  in  a  fecond  gor  in  1.728,  torgavc  him  800/.  and  three  years  afterwards  Mr. 
wufc  between  Shepherd  lent  him  800/.  again;  during  this  intervening  time 
^onlcZntlT'  ^'^^:  "^'^h  advanced  the  fum  of  2000/.  to  Mr.  Jennings,  for 
the  confufion  it   which  hc  gavc  him  a  mortgage  upon  the  fame  eftate  in  the  year 

yroold  create}        1728. 

|>ttt  ac  the  fame         ' 

time  Lord  HardivUke  declared,  hc  would  not  upon  an  order  in  a  former  caufetie  up  the  plaintiff,  but 

will  direct  the  caufc  to  (land  over,  fo  as  to  give  him  an  opportunity  of  laying  the  mattei  before  the  court 

p^a  i)4I  of  reyipw^  oroiherwife,  as  he  iliali  be  advifed. 

In  1729  Sir  Thomas  Peyton  agreed  to  purchafe  of  Mr.  Jin-^ 
nings  for  the  fum  of  1850/.  fee-farm  rents  of  70/.  per  ann. 
iffuing  out  of  Sir  Thomas  Peyton's  cftate,  and  payable  to  Mr» 
Jennings^  imagining  that  he  was  at  that  time  feifed  in  fee,  as  he 
had  covenanted  with  Sir  Thomas  Peyton  that  he  had  done  no  afl: 
to  incumber  ;  but  Sir  Thomas  Peyton  finding  afterwards  that 
Mr.  Jennings  had  mortgaged  the  fee- farm  rents  to  Mr.  Shepherd^ 
applied  to  him,  who  agreed  that  when  he  himfelf  was  paid  his 
4000/.  and  intercft,  that  he  would  convey  the  fee-farm  rents  to 
Sir  Thomas  Peyton^  who  promifed  that  if  he  was  not  difturbed 
in  the  poffeffion  of  the  fee-farm  rents,  he  would  not  commence 
any  fuit  againfl:  Mr.  Jennings^  and  in  this  manner  it  has  refted 
ever  Ance. 

Jn  a  former  caufe  in  1736,  at  the  roll?,  his  Honour  decreed 
t}iat  the  Maimer  (hogld  (alee  an  account  of  what  was  due  upoi>. 
the  iportgage  to  Mr.  Shepherd  the  prefent  plaintiff,  for  principal 
and  intereft,  and  in  the  taking  of  that  account  (he  Mafter  has 
allowed  Mr.  Shepherd  no  more  for  principal  than  3200/. 

Mr.  ShepherdYizs  now  brought  his  bill  againft  Mr.  Titley  tq 
be  paid  the  4000  /.  and  interefl:,or  that  Mr.  Titley  may  (land  for^^ 
^lofed. 

Lord  CHANCELtoit, 

There  is  a  good  deal  of  difficulty  on  one  fide  and  on  the  other; 
and  I  am  very  much  at  a  lofs  what  decree  to  make.  The  bill 
is  now  brought  for  a  new  purpofe  different  from  the  former 
eaufe  ;  and  to  be  fure  a  mortgagee  may,  after  a  decree  for  a  re- 
demption, bring  a  bill  for  a  foreclofure,  unlefs  it  is  done  merely 
tp  accumulate  the  expence,  and  in  ttiat  cafe  the  court  will  {lot 
give  any  countenance  to  it. 

But  I  do  not  take  this  tp  be  the  principal  end  of  the  prefent 
bill }  one  intention  of  it  is  in  order  to  make  a  frefh  charge  upoa 
Mr.  Jennings's  eftate,  being  a  {urn  Utvt^as  the  pjaintiff  fays,  by 
ti\fn  to  tbc  mortgagor  upou  ^  \i9U^  >.ti^  Y^4^^tvx> 
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-  Another  end  of  this  bill  is  to*  take  in  Sir  Thomas  Peyton's  fte- 
farm  rents,  that  they  may  contribute  towards  the  fatisfaSiori 
of  the  mortgage,  and  be  brought  in  by  way  of  aid,  if  the 
mortgage  premifTes  fliould  be  a  failing  fund. 

Thefe  are  two  material  points  j  and  indeed  the  nature  of 
the  tranfadion  is  very  dark,  and  attended  with  particular  dr- 
cumftances. 

.  By  the  plaintiff's  charge  before  the  Matter,  the  intereft  front 
1728  to  1 731,  ceafed  upon  800/.  on  the  mortgage  for  4000/. 
but  the  mortgagor  afterwards  gives  a  bond  and  judgment  for 
another  fum  of  800/.  advanced,  and  admitting  this  to  be  a 
new  fecurity,  though  I  do  not  determine  that  point  now,  yet 
the  judgment  is  a  lien  upon  the  cftate,  if  Mr.  Shepherd  had  no 
Dotice  of  Mr.  Titley's  incumbrance;  for  then  the  equity  of  this 
court  will- certainly  allow  Mr.  Shepherd  to  tack  the  judgment 
to  the  mortgage,  and  to  be  paid  both  in  the  firfl:  place  be- 
fore any  mefne  incumbrance  can  be  admitted. 

But  the  great  obftacle  arifes  from  the  decree  in  the  former 
caufe,  for  the  Mafter  muft  fettle  the  account  under  the  direc- 
tion of  the  court,  and  cannot  take  any  notice  of  the  new 
loan,  but  is  confined  merely  to  the  plaintiff's  mortgage. 

Where  there  is  an  original  caufe,  and  ^  decree  made  in  it, 
you  cannot  have  afterwards  an  inconfiftent  decree,  in  a  fecond 
caufe  between  the  fame  parties,  for  that  would  create  fuch 
confufion  as  is  not  to  be  endured  by  the  rules  of  this  court. 

And  therefore  I  am  of  opinion  that  I  cannot  vary  the  de- 
cree in  the  former  caufe  ;  but  then  I  will  give  the  plaintiff 
Mr.  Shepherd  fome  opportunity  of  trying  the  validity  of  this 
new  debt  of  800/.  for  after  this  tranfadtion  of  the  800/.  it 
appears  by  a  deed  executed  between  the  plaintiff,  one  Davis^ 
and  Mr.  Peyton^  that  they  admitted  the  plaintiff  to  be  ftill  in- 
titled  to  the  4000/,  this  being  fo,  in  whatever  light  the  800/. 
might  appear,  the  parties  did  not  think  it  worth  their  while  to 
4ifpute  the  validity  of  this  demand. 

Then  it  will  come  to  this  queftion,  Whether  the   plaintiff 
'may  not  be  at  liberty  to  rehear,  or  to  bring  a  bill  in  the  nature 
of  a  bill  of  review,  in  order  that  this  matter  may  be  inquired 
into  fully. 

And  I  think  it  would  be  hard,  merely  upon  an  order  in  a 
former  caufe,  to  tie  up  the  plaintiff  absolutely,  fo  as  to  pre- 
vent his  laying  this  matter  fairly  before  the  court ;  therefore  I 
direct  the  plaintiff  to  pay  the  cofts  of  the  day,  and  the  caufe 
■  to  ftand  over,  that  he  may  have  an  opportunity  of  proceeding 
bjr  bill  of  review,  or  otbcrwifc^  as  be  IhaU  be  adv\fed% 


SS^  ^^'^  AS E  S  Argned  and  Determiiied 

0/1  th  i8/&  of  Janiy  17439  there  was  a  rehearing  of  the  fieire-^ 
Iral  canfes,  when  Mr.  Shepherd^  Mr.  TVVAfx  and  Sir  Thomas^ 
were  by  bill  and  crofs  bill  before  the  court. 

Sb€fhtri\ti^^t^t  It  was  infifted  by  Mr.  SbepheriPs  counfel,  that  he  having  the 
that  OB  adtanc-  YtgiX  eftate,  and  no  notice  of  the  intervening  incumbrance^ 
SSdlwdought^to  Mr.  TitUy  is  not  intitled  to  redeem,  but  upon  payment  of  the 

ftaod,  as  it  did    3200/*    and  the  800/. 

before,  a  fecu- 

rity  for  4000/.  the  partici  intending  it  Aould  t  tsd  hit  counfel  oflTered  to  read  ptrol  evidence  to  fiiew 

thit  intention  ;  which  was  objeAed  to,  as  being  within  6ie  ftatate  of  frauds  and  perjuries*    Lord  Sard'* 

mridu  raid>  that  the  loan  of  the  Soo  /•  cannot  be  confidered  as  a  continuance  of  the  old  iDortga|e  ia 

t1%tf  and  in  reijpeft  to  an  intervening  incombrancey  it  a  new  one^  admitting  ^^^^y^J  to  hif«  notice^ 

•ad  therefore  would  not  aUow  the  parol  evidence. 

The  cafe  relied  upon  for  Mr.  Shepherd  was.  The  DuUhefs  (if 
Marlborough  verfus  Brace^  2  fFms.  491. 

The  mortgage  deed  being  originally  for  4000/.  it  was  in- 
Iifted,  on  Nlr,  Shepherd's  advancing  800/.  again,  the  deed 
ought  to  ftand,  as  it  did  before,  a  fpcurity  for  4000//ic.  being 
intended  fo  by  the  parties ;  and  the  plaintifPs  counfel*  o&red 
to  read  parol  evidence,  to  Ihew  this  intention.  But  the  coun- 
fel for  Mr.  Titley  objeded  to  this  evidence,  as  being  within 
the  ftatute  of  frauds  and  perjuries ;  for  there  being  a  receipt 
on  the  back  of  the  mortgage  deed  for  800/.  of  courfe  it  ap- 
peared by  the  very  deed  ittelf,  that  in  1728  only  3200/.  prin* 
cipal  remained ;  and  therefore  it  would  be  a  contradidion  in 
terms  to  fay,  that  800 /•  lent  in  17  31,  is  part  of  the  mortgage 
in  1725,  for  lending  a  different  fum  in  17319  was  the  fame 
as  if  it  had  been  a  new  mortgage ;  fo  that  Mr,  Shepherd  can 
never  charge  the  mortgagor,  or  any  other  perfon  (landing  in 
his  place,  with  its  being  a  part  of  the  old  mortgage,  unlefs 
there  was  an  agreement  for  that  purpofe  produced  in  writing. 

Lord  Chancellor, 

Whether  thefe  depofitions  were  read  before,  is  of  no  Hgni^ 
fication,  the  whole  being  open,  and  is  now  as  an  originid 
hearing;  but  I  am  of  Opinion,  that  the  parol  evidence  omred 
by  Mr.  Shepherd's  counfel  ought  not  to  be  read. 

This  was  a  mortgage  for  4000/.  the  legal  eftate  was  in 
Mr.  Shepherd^  the  equity  of  redemption  was  in  Mr.  Jenntng$^ 
and  being  fo,  the  fum  of  8ooi.  appears  to  be  paid  off  upon 
dthis  mortgage  by  Jennings^  upon  Shepherd's  receipt,  and  who 
has  likewife  admitted  the  fad  before  the  Matter,  and  the  cir- 
cumftance  of  the  lending  or  re-lending  was  about  three  years 
«fter  the  8oo/.  was  difcharged^ 

^uppoiiijqg 
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Suppofing  it  firft  as  a  new  loan,  it  is  impoffble'to  cbargr 
the  mortgaged  eftate  with  a  further  fuin  without  a  written 
agreement,  becaufe  it  is  charging  the  equity  of  redemption 
with  a  fum  that  is  not  in  the  deed. 

But  then  the  way,  in  which  Mr,  Shepherd's  coanfel  would 
take  it  out  of  the  common  cafe,  is,  by  ffaewing  that  it  was 
agreed  between  the  parties,  that  the  eftate  ihould  be  charged 
as  it  was  originally  with  the  4000/. 

On  the  other  hand,  confider  that  the  eflate  is  difcbarged  oC 
the  payment  of  800 /•  not  by  a  folenin  writing  indeed,  buc- 
by  a  receipt  under  the  hand  of  Mr.  Shepherd, 

It  haa  been  faid,  that  the  whole  between  Mr.  Shtpherd  and 
fArJJennin^s  is  to  be  regarded  but  as  one  tranfadion,  and  tjiai' 
the  advancing  the  800/.  again  is  a  fetting  up,  or  a  continu« 
ance  of  the  original  fum.  ^ 

But  this  cannot  be,  for  it  is  not  part  of  the  fame  tranf* 
4i^on,  for  there  is  the  diftance  of  three  years ;  and  it  is  ad- 
mitted here  is  a  break,  and  intereft  does  not  go  on  for  theft 
three  years. 

Suppofe  there  had  been  a  puny  incumbrance  between  thei 
year  1728,  and  Mr.  Shepherd's  relending  the  800/.  and  that  he 
had  notice  of  this  puny  incumbrance,  could  he  have  orer- 
reached  it  ?  Moft  certainly  not. 

This  (hews  that  the  lending  the  800 /•  cannot  be  ccmfider- 
ed  as  a  continuance  of  the  old  mortgage  in  1725,  but  is,  tc^ 
all  intents  and  purpofes,  a  new  one  with  regard  to  an  inter-^ 
veniog  incumbrance  within  the  three  years,  admitting  Mr. 
'Shepherd  to  have  notice ;  and  therefore  I  cannot  allow  this 
^rol  evidence. 

Then  the  counfel  for  the  plaintiff  produced  a  bond  afl<| 
judgment  to  him  for  the  800/.  and  infifted  that  he  can  tacb 
the  judgment  to  the  mortgage,  and  fo  intitle  himfelf  to  raceivf^- 
both  fums  before  Mr.  Titley  can  be  let  in  upon  the  eftate  $ 
for  as  Mr.  Shepherd  the  plaintiff  has  brought  a  bill  to  foredof^ 
lAx.Jennmgs  and  Mr.  Titley^  Mr.  Titley  might  have  brought  a 
^rofs  bill,  and  charged  notice  to  Mr.  Shepherd^  and  put  thia 
matter  in  iffue  \  but  as  Mr.  Titiey  has  not  done  this,  he  can» 
HOC  wreft  the  legal  eftate  o(it  of  Mr,  Shephfrd^s  lunds,  tmleis. 
he  will  pay  off  the  judgment  as  well  as  the  mortgage, 

Mr.  Sfiluiter  Gtmral^  counfel  for  the  defendant  Mr.  TitJgy^ 
made  two  points,  and  inftfted  in  tb«  firft  place,  whether  uii« 
der  all  the  circuoiftanccs  of  ttiis  ca<q  Mu  Shs$hird  i$|  to  ba 
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adlowM  to  tack  the  bond  and  judgment  for  800/.  in  17^)*^ 
toliis  mortgage  in  1725,  againft  a  puifne  incumbrance  by  Mn 
TitUy  between  the  year  1725  and  1731,  Mr.  Titley's  mortgage 
being  dated  the  24th  of  Junty  1728. 

The  ground,    be  faid,    the   court  goes  upon  in  taking  a 
'  fubfequent  fecurity  to  a  former  one^  is,  that   the  court  will 
prefume  the  laft  money  was  lent  upon  the  faith  of  the  original 
fccurity. 

What  ground  is  there  to  prefume- that  Mr.  Shepherd  lent  this 
800/.  upon  the  credit  of  the  original  mortgage ;  the  contrary^ 
IS  rather  to  be  prefumed,  becaufe  he  might,  if  he  pleafedy 
have  indorfed  this  further  fum  on  the  mortgage  deed,  without 
the  trouble  of  a  warrant  of  attorney,  and  entering  tip  judg- 
ment, which  is  a  more  round  about  way. 

A  ietttea  rule^  Lord  Chancellor  interrupted  him,  and  afked  if  it  was  not  a 
that  the  prior  fettled  rule  of  this  court,  that  the  prior  mortgagee  may  tack  a 
J^k^^odgfMot  j^^^g""^**^  ^0  ^^^  mortgage^  though  fubfequent  in  time  to  a  fe- 
to  his  mortgage>  cond  mortgagee,  when  he  has  no  notice  of  the  fecond  mort« 

tho*  fubfequent    gagC, 
in  time  to  a  fc-    ^  ^ 

provided  he  has'  Mr.  Solicitor  General  gave  it  up,  and  went  to  his  fecond 
BO  notice  of  the  point,  between  Mr.  27//^;^  and  Sir  Thomas  Peyton. 

The  equity  of  redemption  of  Mr.  Jennings^s  whole  eftate  is 
fubjeft  to  Mr.  Titlcy's  mortgage  ;  and  as  that  part  of  the  eftate 
mortgaged  to  Mr.  Shepherd  will,  in  confequence  of  your  Lord- 
fhip's  opinion,  be  but  a  fcanty  fecurity  to  Mr.  Titley^  he  has  a 
right  to  come  upon  the  fee-farm  rents  to  make  up  his  prin- 
cipal and  intereft,  as  they  were  included  in  Mr.  Shepherd's 
mortgage,  whom  Mr.  Tttley  is  at  liberty  to  redeem,  and  there- 
fore ftands  in  all  refpedls  in  the  place  of  Mr.  Shepherd  with 
regard  to  Sir  Thomas  Peyton ^  as  Mr.  Titley  is  a  prior  incum- 
brance ;  and  for  this  purpofe  cited  Bovey  verfus  Skipwithy  i  G&, 
Ca.  201. 

Mr.  Attorney  General  of  counfel  for  Sir  Thomas  Peyton. 

There  is  no  foundation  to  alter  the  decree  at  the  former 
hearing,  nor  is  it  open  to  the  objeflion  made  by  Mr.  Titlefs 
<jounfel ;  for  the  bill  having  been  difmiffed  as  againft  Sir  Tho^ 
mas  Peyton^  this  cannot  now  be  infifted  on  as  an  original  ob- 
jedion,  unlefs  it  was  confequential,  and  a  hindrance  of  juf- 
tice. 

The  decree  there  was  general,  to  take  an  account  of  what 
was  due  to  Mr,  Shepherd  for  principal  and  intereft,  and  the 
lyhoie  4000/.  was  thea  fuppofed  to  be  due* 
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So  that  Mr  Titlef  was  as  much  injured  by  the  decree  of 
.  difmiffion  of  his  bill  againft  Sir  Thomas  Peyton  then  as  he  is 
uow,  artd  therefore,  as  it  does  not  alter  the  fituation  of  things, 
Ihis  cannot  be  called  a  confequential  direftion  from  that  de- 
cree 5  nor  can  a  fingle  reafon  be  given,  why  your  Lordfhip 
ihould  retain  Mr.  Titley'%  bill  againft  Sir  Tmmas  Peyton  now, 
which  might  not  have  been  equally  given  at  the  former  hear- 
ing. 

The  fee-farm  rents  are  not  included  in  the  mortgage  to 
Mr,  Tiiley  :  Will  it  be  laid  down  then  as  a  rule  in  this  court, 
that  an  original  mortgagee  and  mortgagor  cannot  fell  a  part  of 
the  mortgaged  eftate  to  a  tmrd  perfon,  notwithftanding  an 
intervening  incumbrance  upon  another  part  of  the  mortgagor's 
eftate  ? 

Mr.  Shepherdy  in  his  agreement  with  ^\r  Thomas  Peyton ^  con- 
fented  to  take  his  principal  and  intereftyf^y?  out  of  the  other 
part  of  the  eftate  in  mortgage  to  him,  before  he  came  upon 
the  fee-farm  rents,  and  therefore  Mr.  Titley  can  be  in  no  bet- 
ter condition  than  Mr.  Shepherd  himfelf. 

Sir  Thomas  Peyton  has.  agreed  that  he  will  not  profecute  Mr. 
Jennings  for  his  breach  of  covenant^  which  is  a  valuable  con- 
fideration  in  point  of  law,  and  upon  which  Sir  Thomas  Peyton 
might  found  an  ajfumpjity  for  it  might  happen,  that  by  this 
forbearance  his  debt  might  be  loft. . 

Mr.  Solicitor  General  in  his  reply  infifted,  that  Mr.  Shepherd 
has  not  abfolutely  given  up  the  fee-farm  rents,  but  rcferves  to 
Iiimfelf  a  power  of  reforting  to  them  again,  if  the  reft  of  the 
mortgaged  premifles  fhould  not  be  fufHcient,  and  therefore 
Mr.  5A/^i&^r^  continues,  to  all  intents  and  purpofes,  to  have 
a  mortgage  ftill  upon  the  fee-farm  rents. 

That  the  court  will  not,  in  cafe  of  Mr.  Jennings  the  mort-  * 
gagor,  who  has  defrauded  all  the  reft  of  the  creditors,  fuffer 
fuch  an  agreement  to  defeat  the  right  of  a  third  perfon. 

Mr.  Shepherd^  in  his  anfwer  to  Mr.  Ttiley's  bill,  admits  he 
had  notice  of  Mr.  Titley^s  mortgage  fix  months  before  he  fign- 
ed  the  articles  between  him  and  Sir  Thomas  Peyton^  therefore 
Mr.  Shepherd  h2Ls  not  parted  with  any  fecurity  at  all,  but  has 
the  whole  original  debt  for  his  fecurity  ftill. 

To  allow  what  is  contended  for  on  the  other  fide,  would  be 
putting  it  in  the  power  of  a  firft  creditor  to  direft  the  order  of 
payment  as  to  all  the  xeft. 

Vol,  II.  A  a  The 
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The  articles  for  the  purchafe  cyf  the  fee-farm  rents  betvreett 
Mr.  Sbipherd  and  Sir  Thomas  Piytcn^  were  in  J^ril^  I73*>  and 
Mr.  Title/ s  bill  was  brought  the  June  immediately  following. 

Lord  Chancellor, 

The  queftion  now  before  the  court  is.  Whether  Mr.  Ti/iSy 
has  a  right,  as  againft  Sir  Thomas  Peyton^  to  redeem  Mr.  SUf* 
heriy  and  to  have  an  afSgnment  from  him  of  his  intire  fectt« 
rity,  and,  by  that  means,  to  compel  Sir  Thomas  Peyton  to  re- 
deem him  as  to  the  fee-farm  rents. 

SirTt  p.'sctfis  As  to  the  merits,  I  do  not  know  how  I  can  diftinguiih  the 
Sle^franfany'  ^^^®  ^^  Sir  Thomas  Peyton  from  any  other  puny  incumbrancer 
other  pony  ia-  or  purchafor,  where  the  rule  of  equity  is,  prior  in  temporej, 

cambrancer  5       potiuS  in  jure, 
for  the  rule  is    *  "^ 

)^uslm^^  If>  by  the  articles,  Mr.  Shepherd  was  to  confine  himfelf 
only  to  the  other  part  of  the  mortgaged  premises,  and  bad  not 
referved  a  power  of  reforting,  at  all  events,  to  the  fee^farm 
rents,  if  the  reft  (hould  not  be  fufficient,  I  (hould  then  have 
thought  Sir  Thomas  Peyton  had  a  ftrong  cafe. 

But,  as  this  cafe  is  circumftanced,  the  queftion  will  be^ 
Who  Mr.  Shepherd  is  i  truftee  for,  as  to  the  legal  eftate  in  the 
fee-farm  rents,  whether  for  Mr.  77////,  or  Sir  Thomas  Peyton? 

It  has  been  obje£led  on  behalf  of  &it  Thomas  Peyton j  that 
Mr.  Titley  is  not  right  In  point  of  form,  and  that  he  cannot, 
by  the  rules  of  the  court,  make  this  demand  now,  as  it  is  fo 
long  fmce  his  bill  was  difmifted  againft  Sir  Thomas  Peyton, 


» 


Where  there  it  a     Let  it  ftand  over,  therefore,  to  afcertain  this  fafl:,  whether 
f^°°**  !^'^^'  when  the  caufe  was  heard  at  the  Rolls^  the  point  between  Mr* 

tween  the  lame  ^  ,  •   r«  •     rrt  -r^  i  •  .  •      i  /••<•• 

parties,  you  tmyTttUy  and  Sir  Thomas  Peyton  was  litigated  then  ;  for  if  it  was, 
infift  on  an  ac-  Sir  Thomos  Peyton  may  infift  on  the  acquiefcence  of  Mr.  Tit^ 
T^T\nt^h^^^^^^^y^t  decree,  otherwife  if  Mx.Titlefs  bill  was  dif- 
firft,  unlefs  the  miffed  Without  any  prejudice  to  this  quejiion^ 

bill  be  difmifTed, 

Without  any  prejudice  to  the  queftion  b  that  cauTe* 


Cafe  240.  Hall  verfus  Carter^  July  19,  1742. 

^OHN  Carter^  by  his  will,  dated  %w.  25,  1685,  "tre* 
^  "  ated  a  term  of  100  years,  in  truft,  out  of  the  rents  and 
**  profits  of  the  premiffes,  or  by  mortgage  thereof,  to  raife 
"  portions  of  100/.  for  each  of  the  daughters  of  his  fonT**- 
*'  mas  Carter^  payable  at  18,  ot  day  of  macriage  ;  and  more- 

•♦  over 
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5*  over  to  pay  to  every  fuch  daughter  or  daughters  the  fiitn  of 

<^  fix  pounds  a  year  for  their  maintenance,  till  their  refpec- 

**  tive  portions  (hall  become  due  and  payable  ;  with  a  pro- 

*•  vifo  that  it  (hall  be  lawful   for  his  fon  Thomas  Carter  to 

**  fhake  a  jointure  to  fuch  woman  as  he  (hall  marry,  of  all 

•'  or  any  part  of  the  premiffes  limited  to  him  :  and  in  cafe  of 

•*  failure  of  iffue  male  of  ThhmaSy  the  like  limitation  to  his. 

•*  two  other  fons,  Cornelius  and  Henry ^  with  a  provifo,  that 

*•  in  cafe  fuch  perfon  or  perfons,  who  ihail  be  next  in  re- 

•*  mainder  or  reverfion  expeftant  upon  the  faid  term  of  lOO 

**  years,  fliall  and  will  pay  unto  fuch  daughter  or  daughters 

«*  of  the  faid  Thomas  Carter^  or  their  guardian,   or  to  fuch. 

f<  perfon  lawfully  authorized  to  receive  the  fame,  all  and 

*•  every  of  their  refpeftive  portions  of  lOo/.  a-piece,  either 

**  before  or  after  the  fame  are  due  and  payable  by  the  direc- 

<'  tion  of  this  tny  will  ;  that  then  the  faid  term  of  1 00  years 

•*  (hall  from  thenceforth  ceafe  and  determine  for  the  benefit 

••  of  fuch  perfon  or  perfons^  in  remainder  or  reverfion   as 

«<  aforefaid.*' 

Thomas  had  two  daughters,  but  no  fon,  and  left  his  Widow 
Jltm  Carter  J  who  had  a  jointure  of  the  whole  premifies  de« 
Vifed  under  the  will.  Cornelius  Carter^  the  fecond  fon  oijohn^ 
is  dead,  but  has  left  {(Tue  the  defendant  EJicourt  Carter^  who  is 
tenant  in  tail  under  the  will  of  John  Carter. 

The  plaintiff  Grace  HalU  the  daughter  of  Thomas  Carter^ 
who  married  in  Aprils  17214,  18  years  ago,  by  her  bill  infifts, 
(he  is  inticled  to  her  portion  of  100 A  and  that  it  ought  to  be 
raifed  even  in  the  life-time  of  Ann  Carter^  her  father's  widow. 

But  her  counfel  at  the  bar,  thinking  it  too  hard  to  maintain 
that  the  portion  (hould  be  raifed  upon  the  jointrefs,  gave  up 
that  point,  and  infifted  only  that  the  truftee  may,  by  mort- 
gaging the  reverfionary  eftate  expeftant  upon  the  death  of  the 
jointrefs,  immediately  raife  the  portions  of  100/.  and  K>oA 
for  the  plaintiff  Grace^  and  the  defendant  Mary  Paxton. 

Mr.  Brown f  for  the  plaintiff,  cited  Butler  verfus  Duncomh^ 
I  P*  Wms.  448.  and  Brown  verfus  Berkeley ^  2  P.  tVms,  484. 
which  went  up  afterwards  to  the  Houfe  of  Lords. 

Mr.  Attorney  General,  for  the  defendant  Eftcourt  Carter^ 
the  tenant  in  tail,  infifted,  that  as  the  6/.  a  year  mainte- 
nance for  the  daughters,  is  to  come  out  of  the  rents  and  pro- 
fits, it  muft  follow,  that  the  grofs  fum  of  100/.  is  to  be  poft- 
poned  till  the  commencement  of  the  term  in  poflTeffion,  and 
that  this  brings  it  within  the  reafoning  in  the  cafe  of  Breme 
verfus  Berkeley :  and  that  the  truftees  here,  as  in  that  cafe^  hav- 
ing an  ele&ion  hy  fale  or  mortgage  to  raife  the  pomoU)  ftvtxR^ 
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the  intention  of  the  teftator,  that  they  (bould  not  exercife 
their  eledion  till  the  term  commences  in  pofTei&on. 

Lord  Chancellor^ 

There  have  been  a  great  many  of  thcfc  cafes,  but  for  fome 
years  paft  I  have  heard  nothing  of  them,  which  I  hope  is  ow- 
ing to  the  rule  being  well  fettled  in  this  refpeft  :  and  there 
have  been  likewife  fome  cafes  formerly,  which,  by  the  ordi- 
nary underftanding  of  mankind  without  doors,  have  htcn 
thought  to  go  too  far. 

The  court,  in  Therefore,  in  more  modern  cafes,  the  court  has  put  a  re- 
late cafes,  haw  ftridion,  and  thought  it  very  hard,  in  the  life-time  of  the 
to r^ficdaughtcrs  f^^^^*"*  to  incumber  his  eftate  with  raifmg  daughters  portions  : 
portio  s  4n  the  and  in  this  inftance  they  flopped  fhort,  and  would  not  carry 
father|8iifc-timc,  j^  (^  f^^    becaufc  it  encourages  undutifulnefs,  and  occafions 

and  therefore       «  •  j      ^  ^   u 

refuredtodoiL   improvident  matches. 

In  late  cafes,  In  cafes  ftill  morc  modern,  another  reafon  has  prevailed  m 
where  the  por-  favour  of  the  remainder- man,  that  he  fliould  not  be  diftrefled 
the"  Murt"hav'c  ^Y  incumbring  the  reverfion  too  much,  where  the  portion  has 
rcfufcd  It,  in  fa  bccn  large.  Fi^€  the  cafe  of  Gnaves  verfus  Mattifon^  2  yone$ 
wldLman"'  20I.  and  Stantforth  and  Clerifon  verfus  Stanifirtb^  z  Vern.  ^bo. 
m  er-xnan.  ^^^^^  notice  ot  in  Corbet  &  Ux*  verfus  Magdwell^  %  Vern.  640. 
by  Lord  Cowper^  and  fince  that  feveral  other  determinations. 

In  the  prefent  cafe  the  demand  is  not  in  the  life-time  of  the 
father,  but  long  after  his  death,  which  happened  in  1721. 

The  queftion  then  is.  Whether  thefe  portions  (hall  be 
raifed  immediately  upon  the  reverfion  i 

The  p<>rtion«  As  to  the  jointrefs,  it  is  very  clear  that  they  cannot  be  fo 
f*"?^^j.J«  '»'^^^  raifed  as  to  afFcft  her  j  for  if  the  jointure  had  been  limited  by 
0°  the  jointiSrs^  the  will  itfelf,  there  could'have  been  no  doubt ;  and  it  is  cer- 
fo  as  to  affea  tainly  the  fame  thing  when  it  is  done  by  a  power ;  and  when 
^^^l^^"^^' Thomas  Carter  ntcxxi^d.  ii^  the  eftate  arofe  out  of  the  will  of 
powc"  the  eftate  7«A«  Carter ^  and  confequently  is  precedent  to  the  100  years 
rofe  out  of  the  ferm  for  raifing  portions, 

will  of^.C.  and  ^^ 

it  precedent  to  •  n»         • 

the  aoo  ycart  The  fccond  queftion  is.  Whether  the  portions  are  raifabl^ 
««'»•  out  of  this  term,  though  a  reverfionary  o<ie  ? 

.  I  am  of  opinion,  thefe  portions  ought  to  be  raifed  imme- 
diately,  notwithftanding  the  cafes  cited  ;  for  this  ftands  clear 
and  divefted  of  all  the  circumftances  mentioned  in  the  otheri. 

There  may  be  inconveniencies  on  both  fides,  but  on  the 

fiJe  of  the  daughters  a  very  great  one,  for  they  may  wait  till 

Chcir  portions  are  of  no  ufe  to  them,  as  has  happened  in  one 
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inftance  here  ;   for  one  of  the  daughters  is  dead,  and  her  re- 
prefentative  comes  only  in  her  right. 

In  the  cafe  of  Corbet  verfus  Maidwelly  1  Fern.  640.  Lord 
Cowper  admitted  all  the  precedent  cafes,  and  went  upon  the 
words  of  the  fettlement,  that  in  cafe  the  father  Jhould  die  without 
ijfui  male^  and  leave  a  daughter  unmarried^  or  not  pr voided  for  at 
his  deaths  the  trujlees  were  to  raife  2000  /.  to  he  paid  at  1 8,  or 
marriage.  It  was  decreed  not  to  be  raifed  in  the  life  of  the 
father,  it  not  vefting  till  his  death. 

In  the  cafe  of  Butler  and  Duncomb^  the  truft  of  the  term  was 
txpreMy  from  and  after  the  commencement  of  the  term^  and  upon 
thefe  fingle  words  Lord  Macclesfield  founded  his  decree. 

Conveyancers  now  are  grown  fo  cautious,  a$  to  infort  ne-  Conveyancert 
gative  words  in  fettlements,  to  prevent  portions  being  raifed  in  now  infcrt  nega* 
the  life-time  of  the  father  and  mother.  ^tl^nl  ^x^toM 

being  railed  in  a 

The  cafe  principally  relied  on,  upon  the  part  of  the  defend-  ^f^^.r  and  mo- 
ant  tflcourt  Carter^  is  Broome  verfus  Barkeley, 

There  was  a  reverfionary  term  in  that  cafe,  in  default  ofiffui 
male  of  the  marriage^  on  truji  to  raife  2500 1.  for  daughters^  pay-- 
able  at  21,  or  marriage  ^  and  out  of  profits  to  pay  100 1.  per  an  n. 
for  maintainance  ;  thefirji  payment  of  maintenance  money  to  he  made 
at  fucb  of  the  faid  half-yearly  feafls  as  Jhould  next  happen  after 
the  faid  eftate^  fo  limited  to  the  truflees  as  aforefaid^  Jhould  take 
iffeh  in  poffefjion  :  The  power  to  raife  the  portions  was  out  of  the 
rents  and  profits^  or  by  fale^  or  by  leafing  of  the  premijfes^  and 
maintenance  to  precede  the  portions.  Lord  Chancellor  King,  afftjled 
by  the^z&tt  of  X}ci^^o\\%^  was,  of  opinion^  that  as  maintenance 
was  not  to  be  raifed  till  after  the  terfn  takes  effeSi  in  poffejjion^  a 
fortiori  the  portions  were  not  ;  and  it  would  be  abfurd  to  fay^  that 
the  portion  Jhall  be  raifed  firjl^  and  the  maintenance  money  paid 
afterwards. 

The  cafes  are  not  at  all  alike,  for  there  Mrs.  Broome^  the 
daughter,  was  not  intitled  to  have  any  maintenance  till  the 
term  took  effedt  in  poiTeflion. 

But  in  the  prefent  cafe  it  is  far  otherwife,  for  the  mainte-  The  mainte- 
nance is  actually  a  charge  upon  the  eftatc,  and  truft^es  are  to  "^^^^e  here  is  a 
pay  6/.  per  ann.  to  each  daughter,    till  their  portions  rcfpec-  SJ^"thc*^eftate^ 
tively  become  due  and  payable,  and  is  not  poHponed  till  after  acdisnotpoft- 
theterm  comes  into  pofleffion  j    fo  that   maintenance  runs  on  po^t^  t.u  after    . 
till  then  ;    and   though  I  do  not  know  any  inltance  where  a  info pifll!r^*/ 

and  no  harm 
can  ariie  from  mortgaging  the  reveiHon^  as  the  arrears  muft  be  faiisfied  the  moment  the  term  con^»  iQt# 
^Ifcffion 
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fale  has  been.  dire£led  for  maintenance  out  of  rents  and 
profits,  becaufe  it  muft  be  annual,  which  would  create 
endlefs  trouble,  yet  it  is  a  charge  upon  the  eftate,  and  the 
arrear  which  is  incurred  muft  be  paid  off  after  it  comes  into 
poiTeffion. 

Then,  where  can  be  the  obje£Hon  of  mortgaging  the  rc- 
verfion  now  j  or  what  harm  can  it  be  to  the  reverfioner  j  be- 
caufe the  moment  the  term  comes  into  pofleffion,  the  arfleart 
muft  be  fatisfied  I 

Apowerintraf-  An  obje6^ion  has  been  made  by  Mr.  Murray^  that  the  por« 
tees  of  railing  ^Jq^  being  direfted  to  be  raifed  out  of  rents  and  profits,  or  hf 
^thy mortal]* foori^ag€y  therefore  it  ought  to  wait  till  the  term  comes  into 
it  noreafonfor  pofleffion,  that  trtiftees  may  make  their  election. 

pd/^ning  tlie 
yaifing,  in  order 

that  they  may         This  was  the  argument  in  Broome  verfus  BirkeUy^  but  there 
n^th^f  eke-  ^^  many  cafes  of  fettlements  where  this  eledion  fs  given  to 
truftees,  and  yet  they  fball  not  be   allowed  to  poftpone  the 
raifing,  in  order  to  make  their  eledion  only. 

I  am  not  clear,  whether  it  might  not  be  rai(ed  by  fale,  if  it 
flood  only  upon  the  words  rents  and  profiH^  which  have  been 
]ield  to  carry  a  fee. 

The  defendant  The  next  ohjeSfkn  was,  that  if  the  court  Oiould  be  of 
cannot  redeem  opinion  the  portion  it  felf  ought  to  be  raifed,  yet  that  it  fball 
the  term,  and       ^  carry  intereft ;  and  in  order  to  fupport  it,  they  have  read 

exonerate  the        .       ,    n  '         -r    •       l         -h  i  •   i    /•  .  .        ^  c 

e^ate,  without  the  laft  provifo  in  the  will,  which  fays,  that  the  term  of  loo 
paying  intereft  years  fhall  ccafe,  if  fuch  perfon  as  (ball  be  next  .in  reverfion 
from^tU^TmT*  w*'^  P^y  ^^^  daughters  portions  cither  before  or  aJFterthe  fame 
they  became  are  due  !  And  from  hence  it  is  inferred  that  the  defendant  ^* 
^^'  court  may  redeem   the  term,  and  exonerate  the  eftate  at  any 

time  without  paying  intereft. 

But  I  am  of  opinion  that  he  cannot,  but  muft  pay  the  in-- 
tereft  for  the  portions,  from  the  time  they  became  due ;  and 
that  the  intention  of  the  teftator  was,  that  the  daughters 
fhould  have  maintenance  till  the  portions  became  payable^i  and 
intereft  afterwards  till  they  were  raifed. 

TlTrofdilr^  Though  intereft  is  not  mentioned,  yet  in  the  czk  of  tori 
»ig*IandVithT  KUmurry  and  Geery^  2  Salk^  538.  it  was  held,  that  where  there 
grofs  fum,  it  is  a  power  of  charging  land  with  a  grofs  fum,  it  imports 
inoulJ"'"*^  intereft  of  courfe,  and  none  would  lend  fuch  fum  if  the  law 
were  otherwife  :  This  very  rule  prevailed  afterwards  in  tho 
cafe  of  Mv^ljn  verfus  ^vefyn^  2  JP.  ff^ms*  59 J  < 
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I  fhall  decree  18  /.  to  the  widow,  eight  pounds  to  be  paid 
lier  by  the  plaintiff  Graciy  as  foon  as  her  portion  is  raifed, 
as  a  compenfation  for  the  three  years  maintenance  till  Graa 
was  married. 

The  truftce  to  have  cofts,  but  none  between  the  other 
parties,  and  the  portions  to  be  raifed  by  mortgaging  the  re- 
yerfion  expe£iant  upon  the  death  of  the  jointrefs. 

Cbitty  verfus  Selwin  and  Martyn^  at  the  fecond fial  afar  Trin.  Cafe  241. 
Term,  July  20,  1 742. 

rriHE  plaintiff  moved  to  ftay  the  defendants  from  proceed-  A  conmifiioii 

X  ing  to  a  trial  at  law  upon  a  policy  of  infurance,  and  V^i^^  ^^  ««^ 
that  a  commiflion  may  iffue  fop  the  examination  of  witneffes  \^^tWefth!^ 
in  the  Weji  Indies^  on  a  fuggeftion  that  the  material  fads  for  diel,  as  the  ua% 
the  plaintiff  arofe  there.  arifc  there,  and 

•^  to  fby  the  at' 

^  fendants   pro- 

ceedmg  at  law  on  a  poliqr;  Lord  Hardwich  granted  the  commi/fion  and  the  injun^ion,  as  the  Toyage 
was  at  and  from  Cartbagend  to  Porto  Bello,  and  the  fa^i  nauft  necelTaxily  arife  in  the  ff^eft  ludieu 

Lord  Chancellor, 

Where  a  /hip  is  infured  at  and  from  a  place,  and  it  arrives  WhiiftaAipit 
at  that  place,  as  long  as  the  (hip  is  preparing  for  the  voyage,  pf«p»ring  for  a 
upon   which    it  is  infured,  the   infurer  is  liable  ;   but  if  all  whSfitii^fur- 
thoiights  of  the  voyage  are  laid  afide,   and  the  fliip  lies  there  ed,  the  infurer  it 
five,    fix    or  feven  years,    with  the  owner's  privity,    it  fhail  |^'*^^*»  ^^^*0.^* 
never  be  faid  that  the  infurer  is  liable  ;  for  it  would  be  very  afide,  and  the 
abfurd  to  make   him  fuffer  for  the  whim   or  caprice  of  the  *'p  !»«  ^y  for 
owner,  who  chafes  to  let  the  fhip  lie  and  rot  there.         *         with  theV«^w't 

prif  ity,  the  in* 

As  this  was  a  voyage  at  and  from  Carihagena  to  Porto  Belioy  ^^^^^  '•  °^ 
the  fa(9s  which  are  in  controvcrfy  in  this  caufe,  muft  necef- 
farily  arife  in  the  tf^eji  Indies^  and  therefore  the  injundion 
muft  be  granted,  to  ftay  the  defendants  the  infured  from  pro- 
ceeding at  law  till  further  order,  that  the  plaintiff  may  have 
an  opportunity  by  a  commiflion,  to  afcertain  the  fafts  which 
he  infifts  on  to  be  very  material ;  that  the  fliip  |ay  above  four 
years  at  Carihagena^  before  it  was  funk  there  by  Don  Blafs ; 
and  that  all  thoughts  of  proceeding  on  its  voyage  to  Port9 
Bello  were  laid  afide,  there  being  no  fair  held,  on  account  of 
the  Englijh  fleet  being  in  thofe  feas,  under  the  command  of 
Admiral  Vernon^  and  likewifc  the  fuccefs  he  met  with  after- 
wards in  his  attack  of  that  port. 

I  fee  no  difference  at  all  between  this  cafe  and  that  of 
Green  verfus  Suajfo^  December  lo^  174*  >  ^"^  therefore  wili 
make  the  fame  order  here,  as  in  that  caufe^  an  injun£lioti 
was  granted  accordingly, 
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Cafe  242.  ^^tf^  ^rfus  Hambly,  July  21,  1742. 

Lord  Hatdivt'cke  CJ^HO  M A S   Talhdty  being  fcl fed   in  fee  of  feven   mefluigcf 
heUytbattbetwo  J.    j^  St.  Thomas  Apoftle,   fubjedit    to  a  mortgage  term  of  50a 
und^tbetvitt    Y^ars,  which  afterwards  became  vefted  in   Edward  Parker  dc^^ 
v;ere  a  rtdemahle  ccji(edy  who    married   AHcej    Thomas  Talbofs  daughter;    and 
^"^'b^'a^rf fro' ^^^^^''  ^y  indenture  of  the  30th  of  Auguji^  1695,  was  a/Iigned 
7beUnitboftim,  ^o  J^^pP^  Bluni^  in  truft  for  Edward  Parker^  fubjed  10  redemp- 
tion on  Thomas  Talbot^  or  his  heirs,  paying  to  Edward  Parker 
350/.  Did,  by  his  laft  will,   dated  7.0th  oi  April,  1698,  devifc 
two  of  the  houfes  to  his  daughter  Mary,    afterwards  the   wife  of 
James  Plummer,   and    her    heirs  5     and    gave    unto    Edward 
Parker  all  the  reft  of  the  meffuages,   to  hold  to  him    and   his 
heirs,    he  paying  all  his  debts,  and  appointed   him  fole  exe- 
cutor :  Upon  the  teftator's  death,  Edward  Parker  entred  upon 
all  the  fevcn  meffuages  :    In  1699,  7^'^^^  Plumfner,  and  Mary 
his    wife,    exhibited    their  bill    in  this  court  againft   Edward 
Parker  and  others,  to  compel  Patker  to  fuffcr  the  plaintifFs  to 
enjoy  the  two  meffuages,  according  to   the  teftator's  will,  or 
let  them   redeem  the  mortgage  ;   but  Parker  dying  foon  after- 
ward, having  by  his  will  appointed  Alice   his  wife  his  execu- 
trix,   who   polfcffed   the  feven  meffuages,    (he   entred    into   a 
treaty  with  James  Plummer  and  his  wife    for  ending  the  fuit  | 
.     and  it  was  agreed,  that  Alice  Parker,  and  the  other  daughters 
and  co-heirs  of  Edward  Parker,  ftiould,  in  confideration  of 
50Q/.   and  10  guineas,  releafe  and  convey  to  James  Plummer 
and  his  wife,  all  their  right  in  the  ftven  meffuages  ;  Plummer 
and   his  wife  having  borrowed   50  /.   of  William  Hambly  de- 
ccafed,  by  leafe  and    releafe,  dated  the  ift  and  2d  o{  January^ 
1699,  and  a  fine,  did  convey  the  two  houfes  devifed  to  them  to 
William  Hamhly,  and  his  heirs,  until  he  Jhould  have  received  by  the 
rents  and  profits  thereof  the  50 1.  with  inter eji\  and  after  payment  by 
fuch  rent  of  the  50 1.  then  to  the  ufe  of  James  Plummer  for  life, 
remainder  to  ^i[?ry  his  wife  for  life,  remainder  to  the  heirs  of 
James  Plummer ^  on  the  body  of  Mary,  remainder  to  the  right 
heirs   of  James  Plummer:    James  Plummer  having  informed 
William  Hambly  of  the  agreement  for  the  purchafe  of  the  in- 
tereft  of  Jlice  Parker y  and  the  co-  heirs  of  Edward  Parker^  for 
500/.  and  10  guineas,  and  defired  him  to  advance  thefe  fums 
for  the  benefit  of  P/«w/w^r   and  his  wife,  he  did  advance  the 
money,    to  be   applied  accordingly ;    and    it   was   thereupon 
agreed  between  Hambly  and  Plummer,  that  the  mortgage  fliould 
he  affigned  to  a  perfon  in  truft  for  Hambly,  to  prevent  a  mer- 
ger of  the  term,  and  that  the  inheritance  of  the  premiffes  (hould 
be  conveyed  to  the  co-heirs  of  Edward  Parker,  to  the  ufe  of 
Hambly,  his  heirs  and  affigns  j  but  redeemable  by  Plummer  and 
bis  heirs,  on  payment  of  principal  and  intereft  to  Hambly:  And 

th^ 
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the  purchafe  money  of  500  /.  and  10  guineas  having  been  paid 
to  Jlice  Parker^  and  the  co-heirs  of  Edward^  by  indentures  of 
leafeandrtleafe  of  the  ift  and  2d  of  September^  ly 02^  Alice ParktTj 
and  the  co-heirs  of  Edward^  afligned  to  Peter  Hamhly  the  feven 
soeiTtiages  for  the  remainder  of  the  term  of  500  years,  in  truft 
for  William  Hamhly  ;  and  by  leafe  and  releafe  of  the  27th  and 
28th  of  September^  i  J 02^  Jlice  ParJter,  Sec.  conveyed  the  two 
meffuagesto  William  Humbly  and  his  heirs,  in  truft  for  yames 
Plummer  and  his  heirs,  fubjed  to  the  agreement  between 
Plumrner  and  Hambly  of  the  2d  of  January^  1699. 

^amei  Plummer  lived  till  1710,  and  Hambly  continued  in 
pofleffion  of  the  feven  mefluages  till  his  death  in  1717,  with- 
out ever  accounting  for  the  rents  thereof,  and  yames  Plummer 
dying  without  ifliie,  five  of  the  meffuages,  fubjed  to  the  mort- 
gage, defcended  to  Timothy  Plummer^  the  brother  and  heir  at 
law  of  James  Plummer^  who  became  intitled  to  the  remainder 
in  fee  of  the  other  two  of  the  feven  mefluages  which  had  been 
devifed  to  Mary  Plummer^  and  of  which  the  fine  was  levied 
in  1699, 

Timothy  Plummer^  in  his  life-time,  conveyed  all  the  feven 
meflfuages,  for  a  valuable  confideration,  to  the  plaintiff,  and 
Timothy  Plummer  dying  /oon  after,  the  plaintiff  obtained  ad- 
miniftration,  and  infifts  he  is  become  intitled  to  the  equity  of 
redemption,  on  payment  of  what  remains  due  on  the  mort- 
gages or  fecurities  to  William  Hambly  deceafed. 

William  Hamhly  the  defendant,  the  fon  and  heir  of  Peter 
Hambly^  and  grandfon  and  heir  of  William  Hambfyy  on  his 
coming  of  age,  had  the  pofleffion  of  the  feven  mefliiages  de- 
livered to  him,  and  is  now  in  the  receipts  of  the  rents  thereof; 
and  by  his  anfwer  infifts,  that  his  grandfather  William  Hambly 
cntred  on  the  feven  mefluages  above  thirty  years  ago,  and  that 
yames  Plummer  and  his  wife  were  well  fatisfied  they  had  re- 
ceived more  money  from  William  Hambly  than  the  prcmifles 
were  worth,  and  never  during  their  whole  lives  demanded  any 
account  of  the  rents  and  profits,  and  therefore,  by  virtue  of 
the  feveral  deeds,  the  will  of  his  grandfather,  who  has  devifed 
the  mefluages  to  the  defendant  for  life,  and  his  iflTue  in  tail, 
remainder  to  his  right  heirs,  and  the  great  length  of  poflTcffion 
in  the  premifles,  without  any  account  demanded  or  given  for 
the  rents  thereof,  he  infifts  that  he  is  abfolutely  intitled  inlaw 
to  all  the  feven  mefluages,  without  rendering  any  account  for 
the  rents  and  prgfits  thereof. 


Lord 
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Lo&D  Chancellor. 

Thifirfi  quijiidn  isy  Whether  a  mortgage  of  two  of  the  ievea^ 
houfes  from  Mr.  yames  Plummer  to  Mr,  IVilliam  HamHy,  is  a 
redeemable  intereft  orabfolute. 

It  is  very  clear  that  the  wife  o(  Plummer  was  intitled  to  thofe 
houfes  fubjeft  to  a  mortgage  made  by  Talbot  her  father ;  and  on  ^ 
the  2d  of  Jan.  1699,  Plummer  mortgages  the  fameeftate  for  50/. 
to  fecure  this  and  all  other  fums  advanced  by  Hambly. 

This  upon  the  face  of  it  is  plainly  a  mortgage,  and  Hamify^ 
'  and  thofe  who  claim  under  him^  have  been  in  poiTeffion  ever 
lince, 
* 

Now  Plummer  and  his  reprefentatives  are  certainly  intitled 
to  redeem,  had  they  come  in  a  reafonable  time. 

Therefore  the  queftlon  will  be^  Whether  it  may  be  redeem- 
ed in  1740? 

And. I  am  of  opinion,  that  the  two  houfes  are  ftill  a  redeem- 
able intereft  \  and  no  bar  arifes  from  the  length  of  time. 

There  is  no  doubt,  but  if  this  mortgage  had  been  made  in 
the  common  form,  and  fubje6t  to  a  forfeiture  upon  non- pay -> 
ment,the  length  of  time  would  have  been  a  bar,  the  courts  of  law 
f nd  equity  fquaring  their  rules  by  the  ftatute  of  limitations. 

But  this  is  a  conveyance  of  the  inheritance  for  fecuring  tbe 
fum  of  50/.  or  any  other  fum  advanced  by  Hatnbly^  in  truft,  that 
he  (hould  continue  in  pofleflion  till  by  perception  of  the  rents 
and  profits  he  ihall  be  farisfied  the  principal  j*nd  intereft  upon 
fuch  fums  as  he  hath  already  lent,  or  (hall  hereafter  lend,  and 
fubje£l  to  this  incumbrance  to  James  Plummer  for  life,  to  his 
wife  for  life,  and  to  the  heirs  of  their  two  bodies ;  and  in  dcr 
fault  of  fuch  ifTue,  to  the  right  heirs  oi  James  Plummer. 

Ilie  mortgagee  Now  there  never  could  be  a  forfeiture  under  this  deed,  for  the 
lMr€  was  only  in  mortgagee  was  only  in  the  nature  of  a  tenant  by  elegit,  and  as 
th^natureof  a    f  ^  his  principal  and  intereft  was  fatisfied,  by  being:  paid 

tenant  by  elegit,  *  .         ^  K  -  ,  r  t.        n  /-i. 

«nd  as  foon  as  oft,  or  by  perception  of  rents  and  pronts,  the  eltate  ceafed  in 
his  principal  and  Uamhfy  ;  and  Plummer  or  his  reprefentatives  might  have  main-^ 
Sficd*th^l/ate  Gained  an  ejefiment ;  nor  would  any  bar  have  arifen  from  a 
ceafcd'in^/ZrVns  length  of  time,  unlefs  the  ftatute  of  limitation  had  run  by  the 
Ham^fi  an4  mortgagee's  continuing  in  poffcffion  twenty  years  after  the  mo-* 
M^prefeatativcs    ^cy  had  been  paid  off. 

might  have 

tujoMi^d  Ma  efe^hnent 'y  nor,  nnlefs  Hflmi/>  had  contWtA  \n  ^CtSwwi  ^Q  >iw^  %Sx.w  \.Vv%  «oneY  h^ 

kfeo  jmrd  offi  ccoW  the  A»tuu  of  liaiuauonj  hate  xvm. 
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The  plaintiff  has  certainly  a  right  to  come  into  this  court  for  1^  plaiatMF 
ftn  account  of  the  profits  received  :  as  in  an  ekgiij  the  conufor  ^^*'°*''*^ 
}ias  a  right  to  come  here  to  fee  if  the  conufce  upon  the  extend-  of  the  ^^to 
ed  value  has  received  a  fatisfa6tion  for  his  whole  debt,  and  If  rwaved.ttinMi 
there  is  a  furplus,  to  have  it  paid  over  to  him,  h2'aShtto"fet 

if  die  connfoe^ 
on  tbt  extended  value^  has  received  a  fatiifa^on  for  his  whole  debr,  and  to  have  the  fujrplus  paid  tohin* 

I  do  not  fee  this  cafe  at  all  differs   from  a  JFelJh  mortgage,  in  eommoQ 
though  I  do  not  fay  but  therfe  are  circumftances  which  may  ^'i^  mortagei^ 
create  a  bar  even  in  that  cafe ;  but  in  common  ^<r^  mortgages,  dpiian^m^SeS* 
on  tendering  principal  and  intereft,  they  may  come  into  this  the  perfon  inti.* 
court  for  a  redemption  at  any  time.  ^^^^  «nay  come 

'  into  this  court 

for  a  redempti^ 

Thifirft  ohjeSiion  was,  that  it  is  liable  to  all  the  mifchiefs  in  at  any  time, 
common  cafes,  and  is  a  breach  of  the  rule  laid  down  in  this 
court  by  way  of  analogy  to  the  ftatute  of  limitations. 

But  to  this  I  anfwer,  that*  in  the  prefent  cafe  here  is  no- 
thing for  the  ftatute  of  limitations  to  operate  upon,  for  here 
is  no  forfeiture  ;  indeed  after  the  account  is  taken,  if  it  (hould 
appear  that  the  mortgage  was  fatisfied  by  perception  of  pro- 
fits twenty  years  ago,  and  that  the  mortgagee  has  continued 
in  poffei&on  ever  fince,  the  ftatute  of  lioiitations  will  run.     '^ 

The  fecond  objeftion  was.  It  is  very  unreafonable  that  * 
mortgagee  fl)ould  be  a  perpetual  bailiff  to  the  mortgagor. 

That  will  not  hold  here,  for  the  mortgagee  takes  the  eftate  where  amort- 
fubied  to  a  perpetual  account :  and  this  court  ought  not  to  re-  ^!*!****^f?  1", 

!•    "^    .  •        /•  u-  r»  1  ^  eftate,  fubjetl  t« 

lieve  him  from  his  own  contract  and  agreement.  a  perpetual  ac- 

count, he  will 
not  be  relieved  from  his  own  conuradl« 

Therefore  I  am  of  opinion  the  plaintiff  is  intitled  to  re-  The  pWntiff 
deem  upon  the  common  terms  of  paying  principal,  intereft  *""'*^  ^J®" 
and  colts,  and  to  have  an  account  of  what  has  been  received,  fooiAon  terms^ 
and  what  remains  due  :   and  is  not  obliged  to  bring  an  ejeft-  *nd  nocobligcii 
ment  for  the  poffeffion,  but  ftiall  have  a  decree  for  it  here,  after  *?^!l"!^il 

1  *.  1         1       /•    •   /•    1  tjcttmensror 

tne  mortgage  is  reported  to  be  fatisned.  the  pofleflion, 

hue /hall  have  • 
decree  for  it  hcr«« 

It  \%  like  many  cafes  in  this  court,  where  though  the  party  After  affcts  are 
has  a  double  remedy,  he  ftiall  not  be  put  to  that  expencc  ;  as  difcovered,  by  t 
for  inftance,  in  a  bill  brought  for  a  difcovery  of  affets,  after  hcre«**rf»  pUin-' 
they  are  difcovered,  the  plaintiff  fliall  not  be  turned  over  to  a  tifffliallnotbc, 
fuit  of  law,  but  ihall  be  decreed  fatisfaiSlion  for  bi$  debt  here.     {"'"*;  ^^f  *®^ 

law,  but  decrcfli^ 
*  fatisfaftioA 
here.   . 
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totAHsrdwicU  As  to  the  fivc  houfcs,  I  am  of  opinion  the  defendant  ffJl-^ 
•ofiniiutfcoti  ^'^^  Hambly  is  intitled  to  an  abfolute  eftate,  though  it  is  an 
sbibluteeftatem  exceeding  dark  tranfadion  \  but  yet  it  is  not  proper  to  diredl 
^  ^!*.j|?*"^**'  an  iffue  to  try  a  truft,  nor   do  I  remember  any  inftance  of  it ; 

aiMl  ajfiniuea  the  r  •     t  t  in  r  r        1  1  .... 

¥ill  wich  regard  for  2^9  It  depends  upon  the  Itatute  of  frauds  and  perjuries,  it  is 
to  any  relief     incumbent  upon  this  court  to  determine  it  j  and  therefore  the 
V^  "  ^      bill  muft  be  difmifled  as  to  any  relief  prayed  with  regard  to 
five  of  the  feven  houfes  in  queftlon. 

But  I  declare,  according  to  the  terms  of  the  mortgage  deed, 
the  plaintiff  is  intitled  to  the  redemption  of  tbi  nmaining  two 
houfesy  and  dire6i  the  Mafter  to  take  an  account  of  the  rents 
cf  the  two  houfes  x^ctw^A  hy  the  defendant   or  PVilliam  Hambly 
,  the  mortgagee^  and  fuch  rents  to  be  applied  in  paying  the  in- 

tereft,  and  then  in  (inking  the  principal,  and  upon  the  plain- 
tiff's paying  to  the  defendant  what  fhall  appear  due  to  him  for 
principal,  intereft  and  cofts,  the  defendant  is  to  reconvey  the 
faid  mortgaged  premifles  to  the  plaintiff,  and  deliver  poffef« 
fion  to  him  accordingly. 


Cafe  243.  Smith  verfus  Wyat^  July  21,  1742. 

Potatoes  being  T^  HE  bill  was  brought  by  the  redlor  of  a  parifli  in  Effect 
fown  in  great  J[  for  thc  tithcs  of  potatoes  fown  in  great  quantities  in  the 
quantities  in  a     common  fields,  and  therefore  claims  it  as  a  great  tithe. 

cofcmon  neldy  '  »      . 

the  leftor 

for  "them**  as  ^*"  The  defendant  the  vicar  infifts,  that  notwithftanding  it  is 
great  tithe?  ^  (ovfti  in  fields,  it  ftill  continues  a  fmall  tithe,  and  the  quan- 
.Lord  Hardwicke  tity  makcs  no  difference. 

$eldy  potatoes  be- 
ing in  their  natin^e         «,        ^,      .-  .  f«.m*iyr  '^  ^  ^ 

ei  fmall  tithe,  the  Mr.  Clark  for  the  plamtiff  cited  Hutton  77.  Cro.  Car.  28. 
Jhioing  them  in  Wharton  verfus  Lifle  in  4  Mod.  3  Lev.  365.  and  Cdrth.  and 
^7nTluera'  ^^ii^  P^w/.  Counf.  1 77.  in  order  to  (hew  that  the  quantity 
tipm.  made  a  difference,  and  that  when  potatoes  are  fown  in  gardens 

it  is  a  fmall  tithe,  but  when  in  fields  a  large  tithe. 

The  cafes  cited  by  the  defendant's  counfel  to  prove  it  a 
vicarial  tithe  were  Parry  verfus  the  Bijhop  of  London  j  HiL  1 705. 
WalHs  verfus  Pain  et  al\  February  8,  1738.  The  Attorney  Gs"' 
fieral  faid,  it  would  be  a  great  inconvenience  to  the  people  of 
England  if  the  rule  which  they  have  laid  down  for  the  plaintiff 
fhould  be  eftablifhed,  that  quantity  will  denominate  it  to  be  a 
,     -great  tithe. 

Lord  Chakcei^lorj 

The  quefiion  is,  whether  potatoes  planted  in  fields  are  great, 
px  /mall  tithes. 
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Potatoes  in  their  nature  are  fmall  tithes ;  then  the  queftion 
will  be,  whether  they  receive  any  alteration  of  their  right  by 
cultivating  in  greater  or  fmaller  quantities. 

When  the  diftinflion  of  great  and  fmall  tithes  was  at  firft  Thcdiftin^^ion 
fettled,  probably  it  was  upon  this  foundation,  that  the  former  ^^^^^"  .^f*' 

•  1 J    J     •  i_        •  ^  .  • .  •  J    ^u      r        •  r     •  r        «"^  'fi"»»l  tithes 

yielded  tithes  in  greater  quantities,  and  the  Ipecies  of  tithes  might  arifc  at 
which  were  called  fmall  produced  but  in  fmall  quantities.  firft  from  the 

former  produciof 
-—  »  ,  .  r    n  .     1  greater,  and  thft 

Though  it  might  be  arbitrary  at  nrit,  yet  it  has  grown  into  latter  fmaller 
%  rule,  and  fixed  fo  for  the  fake  of  certajnty ;  nor  is  there  any  quantities. 
authority  cited,  where  it  is  faid  to  be  determined,  that  the  rule 
of  tithes  fhall  depend  upon  the  quantity,  and  not  upon  the 
nature. 

In  the  cafe  of  L7i&// and  Ttndall^  Cro.  Car.  ii.  and  in  Hutton  f^i^^jy^i^  q,- 
78.  it  is  fo  laid  down  indeed,  but  there  was  no  judicial  deter-  juft.  Hoh  in 
mination.      And  in  ffharton  verfus  Li/le^   3  Lev,   365.   and  ^«^««  ▼"fo» 
12  Mod.  41.  Ld.  Ch.  Juft.  Helt  did  hold  that  the  tithes  fhould  ft^^tf  de^ 
be  determined  whether  great  or  fmall  from  their  quantity  and  mined  whether 
Dot  their  nature,  but  the  judgment  was  contrary.  great  or  fmall 

"'      ^  *  from  their  qaan* 

tity,  the  judgment  was  contrary* 

If  this  fort  of  roots  ihould  be  called  fmall  tithes  when  plant-  if  potatoes  in 
ed  in  gardens,  and  great  when  planted  in  fields,  it  would  in-  gardens  ihould 
troduce  the  utmoft  confufion,  and  muft  vary  in  every  year  in  JuhM^alrgreat 
every  parifh.  in  fields,  it  mufi^ 

vary  every  year 

•  ^   ,  .Ml  r      11    •  t        .  in  every  pariflu 

If  the  quantity  will  turn  fmall  tithes  into  great,  why  will  it 

not  turn  great  tithes  into  fmall,  when  the  quantity  of  great 
.tithes  is  but  fmall. 

An  objedion  has  been  made,  that  if  this  rule  (hould  hold  it 
would  put  it  in  the  power  of  the  occupier  to  change  the  pro- 
perty. 

To  which  I  anfweryj  //  willy  for  tithes  are  a  fluflating  un-  Where  arable  it 
certain  inheritance,  and  depend  upon  the  courfe  pf  hufbandry  ;  *"'°*^  *?^®  P*^"^ 
for  a  man  may  turn  arable  into  pafture,  and  then  the  tithe  being  Igifti^nt  tttV 
agiftment,  is  become  a  fmall  tithe  from  a  great  one*  and  become  a 

fmall  one  from 
a  great  one« 
Therefore  I  think  as  there  is  no  judicial  determination  againft 

this,  I  am  warranted  in  my  opinion,  that  the  tithe  of  potatoes 

is  a  fmall  tithe  -,  and  his  Lordlhip  decreed  accordingly. 


Tki 
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Cafe  174*  7*^  Earl  9f  Cwitttry  vcrfus  Coventry ^  July  22,  174ft* 

TH  E  queftion  in  this  cafe  arofe  upon  the  will  of  l%omai 
-Lord  Coventry  J  made  in  1698,  whether  the  teftator  by  any 
words  has  difpofed  of  a  manor  called  Ttvsgmdre  to  the  plaintiff; 
for  if  he  has  not,  the  defendant  infifts^  he  is  intitled  to  it  as  beii^ 
at  law. 

TTfomas  late  Earl  of  Coventry^  being  in  his  life-time  feifed  in 
fee  of  the  manor  of  Twigmore  in  the  county  of  Lincolfty  •*  did 
^^  by  his  will  devife  his  freehold  manors  of  Great  and  Little 
••  Milton  in  the  county  of  Oxford  to  his  wife  Elizabeth  for  hct 
'^  life,  remainder  to  truftees  and  their  heirs,  to  the  ufe  of  his 
*<  firft  and  other  fons  in  tail  male,  remainder  to  his  fon  Thomas 
«*  Lord  Deerhurji  for  life,  and  to  the  ufe  of  his  firft  and  other 
<<  fons  in  tail,  remainder  to  teftator's  fon  Gilbert  for  life, 
<«  and  to  his  ifiue  male,  remainder  to  teftator's  uncle  Francis 
<<  Coventry  for  life,  and  his  ifiue  male,  remainder  to  Thomas 
*^  Coventry  for  life,  and  his  ifiue  male,  remainder  to  Henry 
*«  Coventry^  and  his  ifiue  male,  remainder  to  teftator's  right 
**  heirs.  And  he  thereby  willed  that  the  manor  or  Lordjhip  of 
«'  Tvixgmovtfiould  be  exchanged  for  the  inhtritance  of  the  prebend 
««  manor  of  Milton  in  Oxfprdmire,  which  he  held  by  leafe^ 
*'  and  that  the  fame  Jhould  be  done  by  aSf  of  parliament ;  and  that 
**  the  inheritance  of  the  f aid  prebend  manor  after  his  death  may  be 
**  kept  in  his  name  and  family^  he  gives  to  Thomas  Lord  Deerhurji 
*'  and  Gilbert  Coveniry,  and  two  others,  and  to  their  heirs,  the 
**  manor  of  Twigmore  aforcfaid,  and  alfo  the  manor  of  Milton^ 
*'  to  hold  to  them,  their  heirs  and  afiigns  for  ever,  to  the 
^'  ufes  in  this  his  will,  and  to  hold  the  prebend  m^tior  of  Milton 
*'  unto  the  fame  truftees,  their  executors,  ^c,  for  and  during 
«*  the  term  of  years  he  had  therein,  and  all  his  tenant  right  of^ 
^*  in  and  to  the  fame,  to  the  end  fuch  exchange  might  be  made 
«  by  z&  of  parliament  as  aforefaid,  as  foon  as  may  be  after  his 
**  deceafe,  it  being  his  will  to  be  a  bcnefaflor  to  the  church  of 
**  Lincoln  j  neverthelefs  it  was  his  will  that  the  truftees  (hould 
**  permit  his  faid  wife  Elizabeth  to  enjoy  the  manor  of  Twig-- 
**  mortj  and  prebend  manor  of  Milton^  and  to  receive  the  rents 
<<  to  her  own  ufe  until  fuch  exchange  could  be  made,  and  did 
<<  alfo  dired,  that  as  foon  as  fuch  exchange  could  be  perfediled^ 
**  that  the  faid  prebend  manor  of  Milton  mould  be  fettled  upon 
**  his  wife  for  life,  and  after  to  his  ifiue  male  on  the  body  of  the 
^'  faid  wife  in  fpecial  tail,  with  remainder  to  the  fame  perfoA^ 
««  to  whom  he  had  limited  Great  and  Little  Milton" 

Thomas  died  foon  after  he  made  his  will  without  ifiue  male  of 
his  body  by  Elizabeth  his  then  wife,  and  leaving  ifiue  by  a  for- 
mer venter  two  fons  Lord  Deerhurji  and  Gilbert,  both  fince  dead 
friUiout  iiTuC)  and  Thomas  Covfntr}  'u  ^<^  ^^^^  HtVOck^^t  iflue 
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male ;  Elizabeth  Countcfs  of  Coventry  died  in  1724,  upon  whofe 
death  the  manor  of  Great  and  Little  Milton  vetted  in  the  plain- 
tiff for  life,  with  remainders  as  hefore  mentioned, 

Gilbert  Coventry  furvived  the  other  three  truftees,  and  left  a 
daughter  only,  who  married  Sir  William  Carew^  and  by  him 
had  the  defendant  Coventry  Carew^  who  is  heir  at  law  both  of 
Gilbert  the  furviving  truftee,  and  likewife  of  Thomas  the  tefiator. 

If  no  exchange  can  be  made,  the  plaintiff  infifts  the  manor 
of  Twigmore  ought  to  be  fettled  upon  him  for  life,  with  remain- 
der as  of  Great  and  Little  Milton^  being  the  intention  of  the 
teftator  if  exchange  could  not  have  been  made,  and  that  defend- 
ant ought  to  convey  the  manor  of  Twigmore  to  fomc  new  truftee^ 
till  an  a£l  of  parliament  can  be  obtained  • 

,  The  defendant  Sir  William  Carew  for  himfdf,  and  as  guar- 
dian for  his  fon,  fays,  that  Lady  Ann  Carew  his  wife,  daughter 
of  Gilbert  Coventry^  dying  feifed  in  fee  of  the  faid  manor  of 
Twigmore^^nA  leaving  Coventry  Carew  herfon  and  heir  by  thid 
defendant,  he  is  intitled  to  hold  and  enjoy  this  manor  as  tenant 
by  the  curtefy,  and  that  Coventry  Carew  h/s  fon  is  intitled  to  the 
reverfion  in  fee  as  heir  at  law  of  the  tefcator^  and  likewife  ot 
Gilbert  Coventry. 

The  Attorney  General  for  the  plaintiff  cited  the  cafe  of  Noys 
¥erfus  Mor daunt ^  zVern.  581.  and  tliie  Attorney  General '^erfns 
FienneSy  February  20,  1738. 

For  the  defendant  Mr.  Murray  f:Ited  the  cafe  of  Burgoyng 
verfus  Benfon^  the  12th  and  13th  oY  Mayy  1738,  before  Lord 
Hardwicke  and  Bellajis  verfus  Compi  on^  2  Vern^  294. 

Lord  Chancellor, 

This  comes  before  the  court  Cipon  a  bill  brought  by  the  pre-r 
'  fcnt  Lord  Coventry^  to  have  the j  benefit  of  an  eftate  by  way  of 
truft  called  Twigmore  in  Lincol  njhire  for  himfelf,  and  for  thofc  ' 
jfYiO  claim  under  the  will  of  Thomas  X'Otii  Coventry. 

By  the  will  it  appears  tb  e  teftator's  intention  was  to  fecure 
eftates  in  pofTeffion  and  reve  rfion  not  only  to  his  lineal,  but  th^ 
collateral  branches  of  his  family  ;  for  the  introductory  claufc 
of  his  will  (hews  plainly  bis  intention  to  fettle  his  whole  eftate. 

The  teftator  was  feif  zed  in  fee  of  two  manors^  one  called 
Great  Milton^  and  the  other  Little  Milton^  and  likewife  of  ^ 
leafehold  eftate  called  the  prebend  manor  of  Milton  under  the? 
church  of  Lincoln^  r^nd  of  a  freehold  manor  called  Twigmore 
near  the  city  of  Lin  coin. 


3^8  GASES  Argufed  and  Determined 

He  devifes  his  manors  of  Qreat  Milton^  &c.  to  his  wife  Eliza^ 
hub  for  her  life,  remainder  to  truftees  and  their  heirs,  to  the  ufe 
of  his  firft  and  other  fons  by  Elizabeth  in  tail  male,  £5*^.  vide  the 
win  \  then  takes  up  the  confideration  of  the  prebend  manor  of 
Milton^  and  manor  of  Ttvigmore. 

Thomasy  the  tefbtor,  died  foon  after. 

The  countefs  his  fccond  wife  became  intitled  to  both  thefe 
manors,  till  an  exchange  could  be  made;  and  during  her  life 
no  exchange  was  ever  made,  nor  fince  her  death,  and  it  is  ad- 
mitted tlie  leafebold  eftate  is  at  an  end,  for  it  was  never  renewed. 

Gilbirt  Coventry  J  fecond  fon  to  the  teftator  by  the  firft  venter, 
was  the  furviving  truftee  of  thefe  manors  :  He  died  without 
ifTue  male,  and  left  one  daughter,  who  was  his  heir,  and  mar- 
ried the  defendant  Sir  William  Carew ;  fo  that  the  defendant 
Coventry  CareWy  her  fon,  is  the  heir  at  law  of  the  furviving 
truftee,  and  of  Thomas  Lord  Coventry  the  teftator. 

The  church  of  Lincoln  refufe  to  make  the  exchange  ;  there* 
fore  the  bill  is  brought  for  the  making  the  exchange  \  and  if  the 
plaintiff,  is  not  intitled  to  that,  he  prays  that  he  may  at  lealt 
have  the  manor  of  Ttvigmore. 

Againft  this  latter  relief,  one  general  objeQion,  made  in  be- 
half of  Coventry  Carew,  that  he  is  the  heir  at  law  of  the  teftator, 
.  and  the  plainti£F  who  claims  under  the  will  ftands  in  no  other 
light  before  the  court  than  as  a  volunteer;  and  therefore  a  court 
of  equity  ought  not  to  interpofe,  but  where  the  law  has  placed 
the  eftate,  there  it  ought  to  remain. 

But  this  objeflion  will  not  hold  here,  for  Coventry  Carew  muft 
take  as  a  devifee,  or  not  at  all,  for  the  teftator  did  not  leave  any 
thing  to  defcend  but  appointed  truftees  of  all  his  real  eftate. 

And  it  is  by  mere  accident  it  comes  to  Coventry  Carew  as  heir 
at  law  to  the  furviving  tru&et. Gilbert  Coventry,  and  therefora 
fhall  make  no  more  alteration  than  if  it  had  fallen  to  the.repre^. 
fentative  of  any  other  truftee. 

When  there  is  a  limitation  to  a  truftee,  though  the  legal 
eftate  vefts  in  him,  yet  it  is  incumbent  upon  this  court  to  de- 
clare who  fliall  have  the  benefical  intextft,  or  otherwife  truftees 
would  have  the  eftate  themfelves. 

.The  firft  queftion,  What  is  the  into^tioa  of  the  teftator^ 
tod  the  conftrudion  of  the  will  i 
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tt  appears  to  me,  his  intention  was,  that  a  new  purchafe 
&ould  be  made  of  the  prebend  manor  of  Miltoni  for  particu- 
lor  ufes,  vi%*  a  provifion  for  his  younger  children^  and  after- 
wards that  the  inheritance  (hould  go  over  in  remainder  to  Th^* 
mas  Lord  Detrbwrfty  &c.  in  order  to  keep  the  prebend  manor  of 
Milton  in  his  name  and  family :  This  was  his  original  and  pri- 
mary view. 

A  fecondary  view  was,  to  benefit  the  church  of  Lincoln^  by 
giving  them  an  eftate  near  Lincoln^  and  an  eftate  of  inheritance 
in  pofleffion,  in  lieu  of  the  prebend  manor  of  ATilton^  provided 
an  ad  of  parliament  could  be  procured. 

,   The  fecond  queftion  is.  What  would  have  been  the  effcd  of 
the  exchange,  had  it  been  completed  i 

As  to  this,  I  am  of  opinion,  the  plaintifT,  and  thofe  who 
claim  under  him,  would  not  have  taken  by  devife,  but  by  vU> 
tue  of  the  exchange  from  the  prebend  manor  of  Milton. 

Suppofe  the  exchange  had  been  defeated  by  an  evtdion  of  the 
prebend  manor,  the  perfon  who  had  loft  the  manor  of  Milton 
muft  YiVttTwigmofi  back  again,  and  not  the  heir  at  law  :  And 
the  truftees  would  certainly  have  been  truftees  for  the  teftuy  quo 
trufi  of  the  prebend  manor  of  Milton. 

It  is  not  clear  in  the  law  of  exchanges,  if  there  is  an  alienation  fn  eichanget  fe 
by  one  of  the  parties,  and  there  is  an  eviftion,  whether  the  heir  iJ,'2ieaaiS»^ 
at  law  or  the  alienee  (hould  enter;  therefore  this  eftate  muft  one  piirty,  an4 
be  taken  to  be  fubjeft  to  the  fame  trufts  as  the  eftate  in  ex-  •««viaion,  whc* 
change  would  have  been.  IhTJi^^ihol 

enter* 

The  third  queftion  is.  What  is  the  equity  that  refults,  now  . 
the  exchange  is  not  made,  or  perhaps  never  will,  which  the 
teftator  feems  not  to  have  had  in  his  contemplation. 

The  equity  is  very  plain ;  where  a  fum  of  money  is  given  by  Where  moocy  ii 
the  will  of  a  teftator  to  be  laid  out  in  the  purchafe  of  lands,  or  &*^  ^o  ^  lai<) 
of  lands  in  a  particular  county,  and  after  they  are  bought,  to  rhw"bough',*  w 
be  fettled  upon  fuch  and  fuchperfons:  If  a  bill  is  brought  befettledcnfttch 
here,   the  conftant  ordinary  courfc  is  to  direft  a  purchafe,  #nd  *°^  fuchperfons, 
the  produce  of  the  money  to  go  as  the  land  it  fclf  till  purcbafed.  ^^e,  tL**  w*!frfc 

is  CO  inet\  a  pur- 
chafe, afld  the  profits  of  the  money  lo  go  at  tl^  land  ic  feif^  till  purchafcd. 


This  comes  very  near  the  prefent  cafe  j   I  would  put  thefe  S«ppofe  a  direc- 
cafes  ;  Suppofe  there  was  a  diredion  by  a  will  to  purchafe  a  pu "chS'fe^.n' «f! 

tate,  which  is 
afterwards  fwailowed  vp  by  an  inundation,  the  money  ig  derifed  iball  not  go  to  an  exec«tor,  but  as 
Chs  rents  would  have  done  when  the  land  was  purchafcd. 

Vol,  II.  ^  b  particular 
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particular  eftate,  which  is  fwallowed  up  by  an  inundation^  as 
happened  in  Ejfex  \  or  fuppofe  the  will  was  to  purchafe  an 
cftare  in  fuch  a  county,  and  it  cannot  be  procured,  what  is  the 
confequence  ;  fliall  the  money  fo  devifed  to  be  laid  out  go  to  the 
^  executor  ?    No  furely;   but   it  (hall  go  in  fuch  manner  as  the 

rents  and  profits  would  do  when  the  land  is  purchafed  :  Now 
I  do  not  fee  any  difference  between  direding  an  cftate  to  be 
given  in  exchange,  and  directing  his  manor  of  TwJgmore  to  be 
fold  and  turned  into  money,  and  applied  for  that  purpofe. 

T'LVfgmore  is  devifed  to  truftees  for  the  ufcs,  &c.  vide  tke  will : 
N  )w  ihe  court  muft  make  fuch  conftrucrion  is  will  in  the 
firft  place  eftcdtuate  the  purchafe. 

,  Another  chjeSflon  has  been  made,  that  the  profits  from  and 
after  the  dcktb,  till  the  exchange  fhoujd  be  made,  is  an  intcreft 
undifpofed  of,  and  was  compared  to  Lord  Weymouth*^  cafe. 

But  I  think  it  is  not  at  all  like  that  cafe,  for  there  the  profits 
were  totally  undifpofed  of;  here  the  whole  fee  is  givjSnto  truf- 
tees, to  the  ufe  of  particular  perfons,  and  for  particularpurpofes. 

It  is  carried  too  far,  when  it  is  faid,  no  exchange  cah  ever  be 
made,  for  there  is  no  time  fixed  for  it,  and  therefore  there  may 
come  a  prebendary  at  Lincoln  who  may  confent  to  the  exchange. 

Another  ohjeSiion  was  m.ade,  that  fuppofing  the  IcafehoJd  cf- 
tate in  the  prebend  manor  had  been  kept  full,  and  to  this  time, 
the  plaintiff  could  not  have  taken  both  the  eflatcs.    • 

This  objeftion  feems  very  fpecious  at  firft,  but  will  not  weioh 
in  the  prefent  cafe;  fori  own  I  am  not  fatisfied,  whether  the 
plaintiff  would  not  have  been  intiiled  to  both. 

Next,   as  to  the  cafes. 

What  I  ground  myfelf  upon  is,  confidering  this  in  the. 
light  of  a  purchafe,  which  diftinguiihes  it  from  all  the  cafes, 
and  brings  it  to  a  common  equity. 

The  cafe  of  Burgoyn  verfus  Ben/on,  relied  on  chiefly  for  the 
defendant,  is  attended  with  fuch  variety  of  circumftances  that 
it  can  never  be  a  precedent  for  this  or  any  other. 

tJpon  the  whole,  I  am  of  opinion,  that  the  plaintiff  is  inti- 
tied  to  the  manor  of  Twigmoriy  and  mufl:  decree  the  poffeffion 
accordingly, 

Howard 
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Howard  v^x^MS  Hopkym^  *July  21,  1742,  Cafe  245. 

TH  E  plaintifF  has  brought  this  bill  for  a  fpecific  per-  ^  povifo  in  ar- 
formance  of  an  agreement.  "^^^ ^^^'^ 

cftate,  that  if  ci- 
ther fhouM  break  the  agrcfment,  be  fhould  ^vf  too/,  to  the  other  ;  the  defenc^ant,  on  being  oflered  two 
years  porchafe  more,  accepted  it>  nolwithnaodiog  his  agreement.  Lvrd  Hardwcke  decreed  afl*€cifcper^ 
formance  tf  the  articles* 

,  The-  plaintiff  and  defendant  executed  articles  for  the  pur-* 
chafe  of  an  eftate;  there  was  a  provifo  in  it,  that  if  either  fide 
fhould  break  the  agreement,  he  fhould  pay  100/.  to  the  other  : 
The  defendant  afterwards  met  with  a  thiid  perfon,  who  offer- 
ed him  two  years  purchafe  more  than  the  plaintiff,  upon  which 
he  immediately  accepted  of  it,  notwithftanding  his  agreement 
with  the  plaintiff. 

Itwasinfifted  by  the  defendant,  that  the  plaintiff  had  been 
a  tenant  himfelf  for  feveral  years  of  this  very  eftate,  and  that 
he  depreciated  the  value  of  it,  and  made  a  falfe  reprefentation 
in  order  to  keep  off  others,  and  to  fecure  it  to  himfelf,  which  is 
a  fraud  in  the  plaintiff,  and  therefore  the  defendant  ought  to 
be  relieved  from  this  bargain. 

It  was  infifted  likewife,  that  it  was  the  intention  of  the  plain- 
tiff and  defendant,  that  upon  either  paying  100/.  the  agree- 
ment fhould'  be  abfolutely  void. 

Lord  Chancellor, 

A?  to  the  defence  of  the  flipulated  funri,  I  cannot  take  this,  Theoff«Mng  to 
to  let  off  either  party  when   they  pleafe,   but  is  no  more  than  P^y  ^^c  ft.pulatei 
t^     r^  ,  r"^      .         •,,./-         I  ,•       ,      lum  Will  not  va- 

the  common  cafe  of  a  penalty,  for  it  might  be  inferted  by  thecatethe  agree- 

plaintiff  in  order  to  be  paid  for  his  trouble  of  viewing  and  mea-  »"«n^>  ^^^  '^  " 
furing  the  eftate,  taking  plans,  Wr.  fuppofing  the  defendant  ;'^Vco°Lwc 
fhould  not  be  able  to  make  out  a  title.  of  a  penalty. 

In  all  cafes  where  penalties  are  inferted  in  cafe  of  a  non-per-  A  penalty  has 
formance,  this  has  never  been  held  to  releafe  the  parties  from  J^Ve^cafrpaftiei 
their  agreement,  but  they  muft  perform  it  notwithftanding.        from  their  agrte- 

menr,  ror    tho* 
incur: eel,    they 

Indeed  if  there  had  been  evidence,  which  had  proved  a  mif- nr.uft  perform  it 
reprefentation  of  the  farm  by  the  plaintiff  to  a  gentleman  who  "®^^^^^"'*'^^  "*• 
had  a  defire  of  purchafing  it,  that  would  have  been  a  reafon 
for  fetting  afide  the  agreement,   and  would  have  rebutted  the 
equity  the  plaintiff  has  of  a  fpecific  performance  pf  the  agree- 
ment*  / 

JB  b  2  ^uX. 
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But  the  proof  does  not  come  up  to  this,  nor  is  the  perfon,who 
is  pretended  to  have  dropped  the  purchafe  of  the  ellate  merely 
Upon  the  faire  fuggeftions  and  mifrepre  fen  tat  ions  of  the  plain- 
tifF,  examined  as  to  this  fad,  and  therefore  I  muft  decree  a  fpe* 
cific  performance  of  thefe  articles. 

As  to  the  increafe  of  purchafe  money  given  by  the  defendant 
N9rw9^  to  the  defendant  Hopkyns^  which  muft  now  be  refund- 
ed to  the  defendant  Ntrwood^  he  can  receive  no  more  from  the 
plaintiff  than  the  fum  agreed  to  by  the  articles,  but  I  cannot 
make  any  decree  as  between  co-defendants,  unlefs  I  have  their 
confeat,  and  therefore  fliall  leave  this  matter  open. 

Cafe  246,  Ulricb  verfus  LitchfieU^  July  ^3,  1742. 

jif.  p.  faire  her      A     Qiieftion  arofc  in  this  caufc  upon  the  will  of  Mary  Para* 

real  and  perfonal    l\      7^-  ;  ^  ^ 

e(Vate   .o    tl.c       JLJl   ^«'»'- 

plaintiffs.  e4|u«IIy 

between  them ;   an j  on  the  death  of  one  of  them,    the  whole  eilate  to  Jamt  Uiricb  in  tail  \  and  int 

want  of  fuch  iflbe^  to  Richard  Uiricb  in  fee,  with  a  few  pecuniary  legacies,  and  charged  her  real  efface 

with  ths  payment,   if  th**  perfonal  edate  fliould  not  be  fufficicnt;  ai^hy  ber  tviil declared Jbt gave ali  ibe 

reft  and  refidue  of  her  fHrfonal  efiate  f  her  uncle  Leonard  CoUtrd*f  tln-ee  /augbtert. 

The  c  unrel  for  the  icdduary  legatee  offering  lo  n  ad  the  parol  evidence  of  the  attorney  who  drew  the- 
will,  thatvhe  had  exprefi  dire^ions  to  give  the  peribnal  effate  to  the  thVee  daughters  of  LetfUard  (UHard  : 
Lord  Hardtvicke  faid^  tkit  was  not  a  cafe  nvi>ere  parol  evidence  can  be  read,  tbimgb  tbert  votrefeem  thing* 
here  which  might  make  a  judge  voifb  fadmt  it. 

<<  She  bequeathed  her  real  and  perfonal  eftate  to  the  pIain-<-> 
**  tiffs  Elizabeth  Trovers  and  Janus  Ulrichj  equally  between 
'*  them  for  life  ;  and  upon  the  death  of  Elizabeth  Trovers^  ftie 
'*  gave  the  whole  eftate  to  James  Ulruh^  in  tail  general,  and  for 
•'  want  of  fuch  iffue,  to  Richard  Ulrich  in  fee,  with  a  few  pe- 
*^  cuntary  legacies,  and  charged  her  real  eftate  with  payment 
*^  of  thefe  legacies,  if  her  perfonal  eftate  ihould  not  be  fuffi- 
**  clent;  and  by  her  will  itzlzxti  Jbi ^avi  all  the  reft  and  reji^ 
*^  dui^fher  perfonal  iftati  ia  her  uncle  Lcomrd  Collard'y  three 
*^  daughters  I  and  particularly  gave  to  Mn.  Su/anHa  Litchfield 
**  joA  and  made  her  executrix." 

Mr.  fFilbrabamy  for  the  refiduary  legatees,  infifted,  that  rj/? 
and  refidue  of  her  perfonal  eftate,  muft  mean  the  reftdue  after 
the  particular  legacies  are  paid  ofi^;  and  could  not  refer  to  the 
beginning  of  the  will,  bccaufe  there  a  fee  is  devifed,  and  con- 
fequently  the  teftatrix  has  difpofcd  of  the  whole :  That  parol 
evidence  in  this  cafe  may  be  admitted  of  the  attorney  who  drew: 
this  will ;  that  he  had  exprefsdi  fed  ions  to  give  the  perfonal 
eftate  to  the  three  daughters  of  Leonard  Collard^  that  to  be  fure, 
things  which  are  quite  contrary  to  the  will,  fliall  not  be  proved 
by  parol  evidence,  but  that  it  may  be  allowed  to  explain  words 
ia  ii  will,  efpeciaUy  in  t\\\%  c^fc^.viteic  it  appears  to  be  merely  a 
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blunder  in  the  drawer :  He  cited  the  cafe  of  Pendleton  v.  Grants 
Eq.  Caf,  Abr.  231.  and  Hodgfon  v.  Hodgfon^  2  Fern.  593. 

In  the  prefent  cafe,  he  faid,  it  does  not  intrench  upon  any 
of  the  rules,  with  regard  to  parol  evidence,  but  only  clears  up 
who  was  intended  to  have  the  perfonal  eftate,  where  the  whole 
is  devifed  to  two  different  perfons  5  and  that  it  feems  clearly  to 
be  a  blunder  in  the  drawer  of  the  will,  becaufe  the  devife  in  the 
firil  part  of  it  is  proper  only  in  the  difpofing  of  real  eftate, 

^    toRP  Chancellor, 

Where  there  is  a  devife  of  an  eftate  to  one  perfon  at  the  be-  ^^  haslye^nMa, 
ginning  of  the  will,  and  a  devife  of  the  fame  eftate  to  another  t^^V^lit^ 
at  the  end  of  it,  there  have  been  determinations  that  they  ftiall  an  edatc  to  A. 
take  as  jointenants.  «'  '**«  bcj-iiinir g» 

and  to  B.  at  the 

The  confideration  before  me  is  as  to  the  perfonal  e(late»  thry  ftaii  t«ice 

a&joiauoaojpb 
There  are  two  queftions : 

Firfty  Whether  I  ought  to  admit  parol  evidence  to  explain 
the  intention  of  the  teftator. 

And  as  to  this,  I  am  of  opinion,  it  is  not  a  cafe  in  which  Oburttoflaw 
parol  evidence  can  be  read,  and  would  be  of  dangerous  confe-  *"<*  equity -aaiit 

..  ,  '_  ,.  ,  °...  II    P*"**  evidence  la 

quence;  it  is  true,  there  are  fome  things  here  which  would  two  caie«  only, 
make  a  judge  wi(h  to  admit  it ;  but  I  muft  not  follow  my  in-  fo  afceram  the 
clinations  only,  for  I  do  not  know,  that  upon  the  con ftruiSion  fhcrTiirtw*  of 
of  a  will,  courts  of  law,  or  equity,  admit  parol  evidence,  ex-  the  fame  nanie, 
ceptin  two  cafes  :  Firft,  to  afcertain  the  perfon,  where  there  u,  ^J**'*^  **'*'7 
arc  two  of  the  fame  name,  or  clfe  where  there  has  been  a  mif-  x^ka  m  a  cjifif- 
take  in  a  Chriftian  or  furname,  and  this  upon  an  abfoluic  ne-  tiantTfuinamr, 

.  Ceffity,  as  in  Lord  Chenefs  cafe,  where  there  were  two  Tons  of  j',"^^y^J)|J,""f^ 
the  name  of  John ^  5  Co.  68.  and  if  the  court  had  not  Jet  in  pcrfoj.aj  eftate  j" 
fuch  evidence,  it  would  have  made  the  will  void,  notwiih-  as  whc.e  an  cxe. 

'  ftanding  there  was  fuch  a  perfon  as  John,  &c.  and  the  doubt  r^'^evl'L* t^hi'" 
was  only  whifh  of  them  was  meant,  and  notwithftanding  too  n«xt  if  kin  claim 
the  heir  at  law  was  clearly  difinheritcd.  ^^  rcnaue,  there 

parol  proot  is 
•-r»t_      /•  1         /.    .  .   f  1  /•   1   •  n  I      -  aJni.ticcI  to  af- 

The  fecond  cafe  is,  with  regard  to  refultmg  truits  relating  to  cert.m  whowat 
perfonal  eftate;  where  a  man  makes  a  will,  and  appoints  an  io»»*vciu 
executor  with  a  fmall  legacy,  and   the  next  of  kin  claim  the 
refidue. 

In  order  to  rebut  the  refulting  truft  for  the  next  of  kin^  in 
the  cafe  of  LtttUbury  v.  BuckUy,  Eq,  Caf  Abr,  3145.  and  the 
Countefs  v.  the  Earl  of  Gain/borough,  230.  Parol  proof  was  ad* 
Ipittej  toafceruin  the  perfon  who  was  to  have  the  refiJue. 

B  b  3  It 
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It  is  very  true,  cafes  may  be  cited  where  Lord  Cowper  ha 
admitted  fuch  evidence  ;  for  he  went  upon  this  ground,  that  it 
Was  by  way  of  aflifting  his  judgment,  in  cafes  extremely  dark 
and  doubtful. 

LoTd  Hardnvicie  \  \\7ivt  the  greateft  deference  for  his  judgment,  but  muft  own 
L^rTal^^n\^  I  was  never  fatisfied  with  this  rule  of  Lord  Cowper\  of  admit- 
rule  of  admit  ng  ting  parol  evidence  in  doubtful  wills;  befides,  he  went  fur- 
parol  evidence  in  (her  in  the  great  cafe  of  5/r^^/v.  RuJplU  iVern,  621.  in  whiqh 
Mr.TnnurT/iify,  ^^^^^  ^'^*  ^'^  appeal  to  the  Houfe  of  Lords  ;  Mr.  Juflice  Tracy^ 
whoiftriiiid  Lord  who  allifted  Lord  Cowper  in  that  caule,  was  at  firlt  of  the  fame 
Ccw/»rr  ift  ^frrr/*  opinion  wich  him,  but,  upon  coniiderinp;  it  more,  dilavowed  hi4 

y.  LvJfdU  was  at  ^    n         •  j  i  u        •  i  j  '  i  i  j  j 

firftot  the  fame  ^''^^  opmion,  arKi  was  clear  that  it  could  not  be  admitted;  and 

opinion  viiih      this  alteration  in  his  judgment  was  mentioned  in  the  Houfe  of 

b.m    butcn         j^^j.jg^ 

FOiifideration, 

clear  the  evidence  could  not  be  admitted  :  and  his  alttration  of  judgment  had  weight  in  the  Houfe  of 

Lords. 

]n  Schinv,  In  ijiecafe  o^  Selyin  v.  Br  own  ^  Cafes  in  the  Time  of  Lord  Tal- 

preun,  Lord  ^5/  240.  I  was  of  Opinion  that  it  ought  to  h  ve  bt-en  admitted  ; 
W^f^rad?  ^"^  ^^^"  LordTfllhot,  when  he  had  heard  the  caufe,  had  a  re- 
mitiigit.  morfe  of  judgment  at  the  fame  time  he  rejeiied  the  paroi  evi- 

Lord  Taihot.who  dence  ;  but  the  Houfe  of  Lords  refufed  it  as  of  moft  mifchiev- 
io!fgm'e*nTa't^the  ^^^  confequence,  and  affirmed  the  decree. 

lame  time,  r«- 

jeaed  it ;  b-.i  the      j^         j    -     ^^  y^^^ ^  ;^  and  fever al  legacies  to  others^ 

Houfe  of  Lores  »        f    r        rT  Ji     t  n  J        rj        '^ 

tcfufcd  it,  and     ^^d  then  dtfpofes  of  all  the  rejt  and  reftdue. 

Iflflirmed  thp 

^^^'•"*  Here  is  undoubtedly  a  contradiction  and  repugnancy  in  the 

words  J  for  in  the  firtt  place  file  has  given  all  her  perfonal  eftate 
Xo  the  plaintiff,  and  yet  legacies  come  afcerwards,  and  a  devifc 
of  the  refidue, 

*  What  then  mull  be  the  copflrudion. 

Whfre  the  fame  A?  to  the  general  queftion,  where  the  fame  thing  is  defcribed 
thng  is  given  m  generally,  and  given  to  two  different  perfons  in  the  former  and 
different  p:rfons,  latter  part  of  a  will,  Lord  Coke  was  of  opinion,  the  latter  words 
Lord  Cc^^faid  the  (hall  revoke  the  former;  but  in  Plowden^  in  the  cafe  of  Para^ 
ItvoktThcfot^-^  /w^r^  and  Tardily,  it  is  faid,  they  fhall  take  as  jointenants  ;  I 
jncri  but  in  own  the  reafoning  in  Plowdcn  is  not  convincing  to  me,  but  r^- 
piowden,  in  the  ther  incline  to  Lord  Cdke's^  thouoji  the  latter  cafes  have  taken 
r!fr  ^rT'totheiwife. 

and  Tatdleyy  it 

was  held  ihejr  fluU  tal^e  as  Jt-ihtenants  5  but  Lord  Ilardivicke  faid  he  rather  inclined  to  Lord  Coke'i  opi- 

But  no  certain  rule  is  to  be  laid  down  as  to  conftruflion  of 
devifes;  and  fo  fays  Swinburne  in  the  j th  party  chap,  21,  but 
they  muft  depend  upon  their  particular  circMmftances. 
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In  the  cafe  of  a  fimple  legacy,  if  a  man  makes  a  will,  and  Wheieaman 
gives  a  horfe  to  A,  in  the  firft  parr,  and  in  the  latter  end  of  it  ^^'"^^'i^i^ 

.  \       r  1        r  Tk     •     •  •  r  /-  .  ^.  in  the  nrir 

gives  the  lame  horie  to  B,  it  is  a  revocation  of  the  former  lega-  part,  and  in  the 
cy,  and  therefore  Siuinbume  is  millaken  xxi  point  of  law.  'iattercnd  the 

fime  horfc  to  F, 
TT  1  1      1         r       1  n      •    f  r  i  /-  •      .        i  .       it  is  a  revocation. 

Upon  the  whole  of  what  Swinburne  lays,  the  refult  is  t\\\s^  zn\  Sivinbumexi 
That  if  the  fame  thing  be  given  to  two  perfons,  ihey  {hall  take  "^'/^-^J^en  in 
as  jpintenants,   unlcfs  there  is  fomething  to  indicate  and  prove  fa°ymVth!y^ail 
the  intention  of  the  teftator  to  revoke  and  vary  the  devife.  take  adjoint- 

tenants. 

Nov/  try  the  prefent  cafe  by  this  rule,  and  fee  if  It  does  not 
come  exactly  within  it. 

The  teftatrix,  by  giving  legacies  afrerthe  devife  of  all  the  per- 
fonal  cftate,  has  varied  the  will  pro  tanto. 

.  \ 

It  is  truly  faid  that  a  man  may  give  the  whole  in  a  former 
part,  and  qualify  it  afterwards,  and  ftill  the  firft  legatee  is  in- 
titled  in  part. 

But  here,  in  cafe  the  whole  perfonal  eftatefliould  not  be  fuf-  Thettftatm's 
ficient  to  pay   the   lerricie?,  fhp  charges  the  real  eftate  with  charging  ihereal 

1  r  r  ^  y      ^     r.  i-«i  »/-/v-.  cftate  with  the 

them,  upon  a  fuppontion  tnat  the  other  might  not  be  fufficient,  legacies,  if  the 
and  therefore  is  a  plain  indication  of  her  intention  in  one  event  perfonal  is  not 
totally  to  revoke  the  devife  of  tlie  perfonal  ^ftate.  mfficient,  Hiev^s 

•f  .  '^  ^  her  intention  in 

one  event  totally  to  revoke  the  devife  of  the  perfonal ;  and  there  being  an  alteration  of  her  inrejition 
before  ftis  finifhes  her  wi;l,  the  couftrui^ion  «?,  (h^  has  altere  1  her  incrntion  throughout,  and  th<5  plaintiHT 
15  not  inMtled  to  any  part  of  the  prrfonal  eftate,  but  the  rcfidue  belongs  lo  the  three  daugh.crs  of  Mr, 
Leonard CoUard  j  and  Loid  Hardwicke  decreed  accordingly. 

Then  it  muft  be  admitted  that  here  is  an  alteration  of  her  in- 
tention, as  to  this  devife  before  fhcfi nifties  her  will. 

Afterwards  fijc  fays,  /  give  oil  the  rejl  and  reftdue  of  my  fcr^ 
final  eji ate  to  my  uncle  Leonard  Coliard'j  three  daughters. 

What  is  the  conftruclion  then  ?  Why  that  the  teftator  has 
jn^de  an  alteration  in  her  intention  thioughout. 

Mr.  Brown  would  endeavour  to  find  out  a  reft  or  refidue, 
notwithftanding  all  the  perfonal  eftate  is  given  away  to  the 
plaintiff;  and  that  is  fuppofing  the  plaintiff  had  died  in  the 
life-time  of  the  teftatrix,  then  it  would  have  funk  into  the  re- 
fidue  as  a  lapfed  legacy,  and  the  three  daughters  of  the  uncle 
would  have  been  intiiled  under  the  devife  of  the  reft  and  re- 
fidue. 

But   this   will   not  hold  ;   for   wnen  a  perfon  makes  a  will, 

and  gives  particular  legacies,   it  is   not    fuppofed   to  be  in   the 

yiew  of  the  teftator   that  legatees  will  die  in  his  life-time,  nor 

'  13  b  4  does 
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does  he  provide  for  that  accident  ^  and  this  is  the  reafon  it !» 
called  a  lapfed  legacy,  becaufe  the  teftator  had  it  not  in  view 
at  the  time  of  the  will. 

Fanev^  Faney  i  Vern*  30.  is  ftrong  to  this  point. 

Upon  the  whole,  I  am  of  opinion  the  plaintiff  is  not  intit 
tied  to  any  part  of  the  perfonal  eftate. 

Cafe  247.  SalUrn  vcrfus  Saltern^  July  24,  1742. 

Whtie  there  it  *  rir^  H  E  words  of  the  will  upon  which  the  queftion  arofe 
i^iieofa  leafe  J^  were,  **  I  give  unto  my  gr^ndfon  alfo  a  leafe  that  I  did 
gMuTandi^he  *'  take,  being  part  of  the  lands  called  Barton^  unto  John  Sal- 
die  without  ifltit  <<  Urn  and  his  heirs,  but  if  he  flialJ  happen  to  die  without  heirs 

JhTwMe  i»T;. "  ^f  ^'^  "^^y*  ^^^^  ^^  ^^^*^"  '^  ^^^^-'^ 

eft  Teftl  in  the 

<rft  takers  It  was  faid  by  counfel,  that  a  devife  to  a  man  generally  and 

Iwfc'foL^'lirw  ^^^  '''^  ^^  *  chattel  intereft,  and  if  he  die  without  iffue,  or  if 
for  if  theilrft  he  die  without  heirs  of  his  body,  remainder  over,  that  it  (haU 
tiker  makes  no  be  conftrued  in  this  court  tp  mean  a  dying  without  ifitie  at  the 
H-MtST'ti"' of  his  death. 

veftt  in  the  re- 

Vh!»^tI^^!!•"i        Loitp  Chancellor, 

f|ttcif|  ofCopant* 

I  know  of  no  fuch  rule  y  for  in  thofe  cafes  where  the  court 
has  reftrained  it  to  a  dying  without  iflue  at  the  time  of  the  death 
of  the  firft  taker,  it  has  arifcn  from  feme  other  words,  which 
ihew  the  intention  of  the  teilator  to  confine  it  to  fuch  a  dying 
without  ifTue. 

Where  there  is  a  deyife  of  a  leafe  for  years  to  a  man,  and  if 
he  die  without  ifiue  remainder  over  ;  there  is  no  doubt  but  th^ 
whole  intereft  vefts  in  the  firil  taker  |  oth^rwife  if  it  had  been 
a  leafe  for  lives,  for  there  the  firft  taker  had  a  power  over  it 
only  during  his  own  life  to  have  difpofed  of  it,  but  if  he  makes 
no  ufe  of  that  power,  immediately  upon  his  death  it  yefts  ill 
the  remainder-qian^  vfY^o  takes  as  a J^eaal  occupant. 

Cafe  248.  Hodgworib  verfus  Crawley^  July  26,  1742. 

A  dinrife  of  an  A  P^^'*'^  ^^  ^ruftecs  of  a  fum  of  money  tq  be  laid  out  in  th^ 
Annuity  clear  far  jfjL  pufchafe  of  all  anouity  cU(^r  for  J. 

A*  means  free 
fiTOIIi  taxcf* 

Lord  CHANCEtLOR, 

I  muft  dired  the  truftees  to  lay  it  out  in  the  purchafe  of  ^x\ 
annuity  free  from  taxes,  yhich  is  the  proper  meaning  of  tho 
If  prd  ilinu 
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Smith  verfus  Fellows^  July  26,  •1742.  Cafe  249. 

fTl  H  E  queftion  in  the  prcfcnt  cafe  is,  Whether  a  freeman  ^  f^^^^^  ^f 
j^     of  London   (by  affigning  over  fome  leafehold  houfes  to  London iifR%ntA 
ti^uftees  for  particular  purpofes,  referving  to  himfelf  an  cftateo^er  Jeafehoid 
for  life,  where  the  truft  was  not  to  commence  till  after  his  foT^^'p^rdcd!!^ 
deceafe)  ha$  not  been  guilty  of  a  fraud  upon  the  cuftom  of  purpofet,  refenr. 
London.  >"«  to  h.mfdf  «i 

cftate  for  lifry 
where  the  truft  was  not  to  commence  till  after  his  deceafe :  Lord  Hardwicke  held  it  tthea  frgudm  tk§ 
tufiom,  and  dtcrud  it  to  be  aincdJtd. 

The  cafes  cited  to  prove  it  a  fraud  were  City  verfus  City^ 
2  Ltu.  130.  Hall  verfus  Hallj  iVern.  277.  and  Turner  ver- 
fus Jennings^  2  Vim.  61 2.  and  Cottenll  verfus  Cettinllj  at  the 
J^llsy  1736. 

Lord  Chancellor, 

I  am  of  opinion  that  this  is  a  plain  fraud  upon  the  cuftom^ 
and  therefore  decree  the  deed  of  aflignment  to  be  cancelled^ 
and  the  defendant  to  account  for  the  leafehold  premifTes,  as 
part  of  the  freeman's  perfonal  eftate  ;  and  the  Mafter  likewife 
to  take  an  account  of  what  rents  and  profits  have  accrued 
upon  the  faid  leafehold  houfes,  fince  the  freeman's  death,  and 
to  pay  his  debts  in  a  courfe  of  adminiftration,  and  out  of  the 
clear  furplus  to  allow  the  widow's  ;chamber  in  the  firft  place, 
then  the  refidue  to  be  divided  into  three  parts  ;  the  firft  to  go 
as  the  widow's  (hare,  the  fecond  as  the  orphanage,  and  the 
third  as  the  dead  man's  part. 


Legard  verfus  Sheffield  and  others^  July  27,  174^2.  Cafe  250* 

JLiOi^D  Chancellor, 

THE  plaintiff,  an  infant,  has  not  replied  to  Lord  Mouj^t-  If  t  pUintiflT, 
jo/s  anfwer,  who,  by  his  pedigree,  makes  himfelf  to  J'^  '"^^^J^^ 
\>c  one  of  the  heirs  at  law  to  the  Duke  of  jBi/^i/'/f^^^/n^/Wut  isanadmurio^ 
and  if  the  plaintiff  had  been  of  age,  it  would  have  been  an  of  the  faat  in 
^dmiffion  of  the  fafts  in  the^nfwcr  j  but  an  infant  can  admit  ^^*  t^h'ntlzn^ 
nothing,  and  therefore  his  not  replying  does  not  affect  him  ;  jidmit  nothing, 
and  for  this.reafon  you  muft  read  the  evidence  of  the  pedigree,  J|jJ  J^ftJTd^! 
that  I  may  judge  whether  jt  is  clearly  made  out  this  defend-  ootaffcdhiau 
zm  is  an  ^eir  ^t  law. 
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Cafe  251.      The  Attorney  General^  at  the  relation  of  Clarke  and  others  vcrfus 

Montgomery^  July  28,   1742- 

LoRD  Chancellor, 

The  conrt  lays  "T  T[  T  H  E  R E  thcrc  are  two  trials,  and  the  laft  was  at  the 
more  weight  on  a  yy  bar,  this  court  has  fufFered  the  laft  to  prevail  ;  and  to 
thefolciniiityo?  ^^7  down  a  rulc  that  there  muft  be  three,  will  be  attended  with 
it,  and  length  of  great  expence  ;  what  turns  in  favour  of  the  laft  trial,  is  the 
ftUBUAation.  folemnity  and  length  of  examination,  and  the  reafon  for  di-' 
reding  a  trial  at  bar  is  in  order  to  that. 

The  laft  verdiel  here  was  on  further  evidence,  which  nriakes 
this  a  ftronger  cafe  than  the  common  one,  where  there  are  two 
trials  on  the  fame  evidence,  and  therefore  I  /ball  not  grant  a 
new  trial  on  that  ground. 

An  original  mo-  I  do  declare,  that  for  the  future.  I  will  not  anfwer  a  petition 
nTade  fbr^a  ^ncw  ^^^  *  "^^  trial,  wherc  the  cafe  comes  on  upon  the  equity  re- 
trial, and  the  fcrved,  for  I  do  expeft  an  original  motion  to  be  made  for  that 
court  will  not  purpofe,  otherwife  it  is  tendinis  to  threat  delay. 

anfwer  a  petition  "^      «^        '  00  j 

for  it,  wbeie  the 

caufe  comes  oa  Thfcrc  wcre  fcvcral  proceedings  in  favour  of  the  will,  which 
referved!*'"'^^    make  it  reafonable  to  hear  what  the  judges  fay  to  the  verdid. 

Let  it  ftand  over  to  the  iirft  day  of  rehearing  in  the  next 
term,  for  that  purpofe. 


Cafe  252.  Montgomery  verfus  Clark  and  others^  November  25,   1742. 

torA  fIgrJwich  A  Motion  was  made  on  behalf  of  the  plaintiff,  as  heir  at 
f^'^^^^thTt^a'  ^^^  '^^  ^"^  '^^^^  of  kin  to  Eiias  Turner,  whofe  will  has  been 
win  fct  afidea*  ^^^  ^fidc  for  infanity,  that  Mr.  Clark,  one  of  the  truftees  and 
law  for  the  in-  executors  of  the  will,  may  pay  into  the  bank  what  money  he 
Mtor^  mly^ftm"  has  already  received  from  the  teftator's  perfonal  aflets,  and  that 
be  lit'igated  on     he  may  be  reftrained  from  getting  in  any  more  for  the  future. 

account  of  per- 

theeccJefiaftical  Mt.  CJark*s  counfel  infifted,  that  notwithftanding  there  is  a 
court,  and  ex-    verdidl  at  law  againft  the  will,  'it  afFedls   the  teftator's  real 

thf  legiOat'^r?    ^^^^^  ^"'x  >    ^"^   ^^^^  ^^^  ^^  cxccutor,  is  ftill  at  liberty  to 
would  find  a      fupport  the  wlll  in  the  ecclefiaftical  court,  and  therefore  inti- 
rcfpeuy  for  iu      tied  to  gather  in  the  aflets  of  his  teftator  tp  defend  the  vali- 
dity of  the  willt 


in  the  Time  of  Lord  Chancellor  Hardwicke.  379 


Lord  Chancellor, 

I  have  often  thought  it  a  very  great  abfurdity,  that  a  will 
which  confifts  both  of  real  and  perfonal  eftate,  notwithftand* 
ing  it  has  been  fet  aflde  at  law  for  the  infanity  of  the  teftator, 
fhall  ftill  be  litigated  upon  paper  depodtions  only  in  the  ec- 
clefiaftical  court,  becaufe  they  have  a  jurifdiftion  on  accpunt 
of  the  perfonal  eftate  difpofcd  of  by  it. 

I  wifh  gentlemen  of  abilities  would  take  this  inconvenience 
and  abfurdity  into  their  confideration,  and  find  out  a  proper 
remedy  by  the  affiftance  of  the  legiflaturc. 

But,  as  the  law  {lands  at  prefent,  it  is  not  in  the  power  of 
this  court  to  interpofe,  fo  as  to  flop  the  proceedings  in  the 
ecclefiaftical  court. 

The  teilator  has  left  a  very  large  perfonal  eftate,  but  has 
not  trufted  Mr.  Clark  alone,  for  he  has  appointed  three  more 
truftees,  who  have  a  joint  power,  fo  that  no  one  of  them  can 
aft  feparately. 

And  therefore,  to  anfwer  the  end  of  the  motion,  thi^  me- 
thod muft  be  taken.  / 

I  will  direft  Mr.  Clark,  who  has  received  1000/.  of  the  J^^^crcf t'^'^y 
teftator's  money,  to  pay  it  into  the  bank,  not  to  the  account  in  1000/,  he  has 
of  the  truftees,  but  in  the  name  of  the  Accountant  general ;  coli^^c<i  of  the 
and  that  there  ftiall  be  a  receiver  appointed  of  the  whole  eftate,  into  the  b^kl7tt 
who  {hall  pay  in  what  he  receives  from  time  to  time  into  the  the  name  of  the 
bank,  with  the  Accountant  general's  privity,  whilft  the  "v^- ^I'^^^H^^^nlw't 
lidity  of  the  will  is  contefting  in  the  ecclefiaftical  court.  Lordfhip appoint* 

ed  a  receiver  of 
the  whole  eflate^  to  pay  in,  from  time  to  time^  what  he  receives  whilft  the  w}!!  is  cooteftiog  Ia 
the  ecclefiailical  court. 


Clerk  ahd  others  verfus  Miller,  at  the  Rolls,  July  28,  1742.    Cafe  253. 

A  Feme  covert,  having  a  feparatc  eftate,  fets  workmen  to  A  feme  covert, 
work  in   her  hu{band's  houfe,  without  his  direftions,  "^^^^  ^^^^^^^^^^ 
and  promifes  to  pay   them ;  there  are  other  creditors  on  the  pbyt  workmen 

fame  foot.  "*>  *>"  huiband'i 

houfe,   without 
\\\*  dire^Slions^  and  promifes  to  pay  them  ;  the  Mafter  of  the  Rolh  doubted,  whether  a  parol  promife  caa 
fubje£l  lands,  but  fhe  fubmiuin^  to  pay,  he  decreed  accordingly.    ' 

The  bill  was  brought  by  creditors  againft  the  reprefentatives 
qf  the  hun)and)  and  the  widQw  to  have  the  feparate  eftate  of 
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Mary  MilUr^  and  alfo  the  aflets  of  the  hufband,  applied  to* 
wards  fatisfadion  of  their  debts. 

Mafter  of  thi  Ralls :  I  doubt,  whether  upon  the  bare  pro* 
mife  only,  that  is  but  parol,  her  lands  can  be  Aibjeded,  which 
js  what  is  prayed  by  the  bill ;  but  (he  fubmitting,  by  her  an- 
fwer^  to  pay,  thought  this  a  good  reafon  for  decreeing  ac* 
cordingly. 
tf  '  > 

Cafe  254.  Cartwrigbt  verfus  Pultney^  July  29,  1742, 

Lord  Chancellor, 

On  a  bill  for  a  TT  THERE  a  bill  is  brought  in  this  court  to  have  a  par^^ 
partition  between  yy  tition  between  two  jointenants,'  or  tenants  in  com- 
theplaintiffmuft  Dion,  the  plaintiff  muft  (hew  a  title  in  himfelf  to  a  moiety, 
Iheyr  t  title  in  and  not  alledge  generally  that  he  is  in  poflfeifion  of  a  moiety, 
•]IW*'^'en«aU°^  and  this  is  ftridter  than  a  partition  at  law,  where  feifxn  is 
thathe^tlnpoir-  fufficient ;  the  ftatutc  of  8  tf  9  TV.  3.  c,  31.  was  made  for 
ieflion  of  a  moi-  that  reafon. 


^^ 


Here  the  reafon  is,  becaufe  conveyances  are  dire£ted,  and 
not  a  partition  only,  which  makes  it  difcretionary  in  this 
court,  whether,  where  a  plaintiff  has  a  legal  title,  they  will 
grant  a  partition  or  not,  and  where  there  are  fufpicious  cir- 
cumftances  in  the  plaintiff's  tiile^  the  court  will  leave  him  to 
law? 

But  this  being  founded  on  an  equitable  title,  I  muff  deter- 
mine it,  or  otherwife  it  would  be  without  remedy. 

The  plaintiff  need  not  in  his  bill  fet  forth  a  particular  tltle^ 
but  at  general  feiiin  in  fee.  , 

There  was  a  decree  at  the  Rolls  for  the  Mafter  to  look  into 
the  cafe. 

The  Matter's  report  ftates  the  title,  fufpicious  circum- 
fiances  of  forgery  appeared  in  the  plaintiff's  deeds ;  which, 
though  not  forged  by  him,  yet  if  forged,  invalidate  the  plain- 
tiff^s  title :  an  order  was  made  to  look  into  the  deeds,  upon 
which  the  plaintiff  deferted  that  title,  and  fet  up  another, 
and  prayed  leave  to  bring  a  fupplemental  bill  on  that  new 
title,  ^nd  there  are  evidences  of  a  forgery. 

It  was  inflfted  on  the  plaintiff^s  part,  there  ought  to  be  a 
trial  at  law. 

But  the  defendant  is  not  concerned  to  litigate  this  title  as  to 
wy  right  of  his  own,  only  fo  far  as  to  fee  that  he  has  not  a 
precarious  partitioa  a^A  a  \)a4  ^ouxt^au^^^  and  that  in  a  cafe 
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where  it  is  difcretionary  in  the  court  to  grant  partition  or  not, 
and  would  put  the  defendant  to  a  great  expence. 

The  evidence  here  is  all  on  one  fide  againft  the  deeds  :  But, 
on  the  contrary,  the  titled  is  deferted,  and  therefore  it  is  not 
incumbent  on  the  court,  where  deeds  are  fo  impeached,  to 
grant  a  trial  between  parties  concerned. 

There  have  been  cafes  where  the  court  has  condemned  deeds 
without  a  trial,  for  inftance,  John  Ward^%  cafe,  who  was  di- 
t^GttA  to  be  profecuted  by  the  Attorney  General,  and  this  by  or* 
der  of  the  Houfe  of  Lords. 

The  title  on  the  original  bill  muft  be  laid  out  of  the  cafe^ 
and  difmified  with  cofts. 

As  to  the  title  on  the  fupplemental  bill,  the  objefiion  to  it 
is,  that  it  only  (hews  an  equitable  title,  not  a  legal  one* 

Where  a  fine  and   nonclaim  is  levied  by  one  who  got  pofr-Tkecomt  will 
feflion  under  a  forged   deed,  a  court  of  equity   would  decree  1*^ •?*»*  * 

•    n  ^.       /•  °  '  ^       ^  fine  IcTied  under 

agamftthc  fine.  «&r|ed4eod. 

But  I  muft  in  this  decree  direft  the  plaintiff  to  procure  a 
conveyance  by  his  truftees,  and  the  Mafter  to  confider  who 
are  fuch. 

Further  obje£lions  have  been  made  to  the  title  :  CfrcQm- 
ftances  of  fraud  in  the  conveyances,  want  of  confideration,  &r« 

Thefe  objefiions  are  not  fuch  as  concern  the  defendant  ia 
refpeft  to  the  partition,  for  if  the  owners  were  in  equity  in- 
titled  to  have  a  reconveyance  on  the  fraud,  yet  the  defendant 
jfiot  being  privy,  and  the  perfon  being  in  poiTcfiion  who  had 
the  legal  title,  and  being  party  to  the  partition,  the  relief  would 
not  extend  to  that,  if  equally  made,  but  the  court  would  de* 
cree  fubjedl  to  the  partition;  if,  indeed,  it  wasdefedive  in  law> 
that  would  be  an  objedion,  but  as  they  muft  come  intoequity^ 
they  muft  do  equity  to  the  defendant. 

The  laft  confideration  is,  what  I  am  to  do  ?  I  am  of  opinion 
that  I  may  decree  a  partition  on  the  fupplemental  bill,  and  the 
parties  on  both  fides  are  to  procure  the  truftees  to  convey ;  and 
the  Mafter  will  confider  of  that  on  framing  the  conveyances; 
and,  if  any  doubt  ftiall  arife^  may  come  before  the  court.on  ex- 
ceptions. 

The,  plaintiff  muft  pay  the  whole  cofts  of  the  firft  fuit  on  the 
original  bill  ;  and  I  muft  reverfe  the  decree  on  the  original 
caufe  with  cofts ;  and  on  the  fupplemental  bill  make  a  ne\f 
decree  for  partition^  and  rcfcfVc  the  cofts, 

Conntr 
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Cafe  255.  Connor  vcrfus  The  Earl  of  Bellamont^  July  31,  1742. 

Where  the  debt  rTl  H  E  qucftion  was.  Whether  Englijh  or  Irijh  intcreft  ought 
was  contrafted  J|^  to  bc  allowcd?  In  the  prcfcnt  cafc  the  debt  was  contra£b- 
the^bS^^'talcen  cd  in  England^  but  a  bond  taken  for  it  in  Ireland^  to  be  paid  at 
for  it  in  Ireland,  a  certain  time,   and  at  7  per  ant. 

to  be  paid  at  a 
certain  time,  aad 

SJi^r^       Lord  Chancellor, 

■Mcreft* 

It  is  infifted  the  bond  ought  to  carry  Englijh  intcreft,  and  if 

it  had  been  a  fimple  contra^  debt  only,  I  (hould  have  been  of 

opinion  it  ought,  and  the  variation  of  place  would  have  made 

no  difference. 

But  where  the  fecurity  is  given  upon  an  eftate  in  Ireland^  it 
fnuft  beconfidered  as  referable  to  the  place  where  it  is  made, 
or  who  would  lend  money  upon  IriJh  fecurity  ? 

As  to  the  cafes  of  Lord  Rantlaugh  vcrfus  Sir  John  Champdnte^ 
2  Vern.  395.  and  Prec.  in  Chan,  128.  cited  by  yii.  Browne  \ 
tljey  are  quite  different  from  this,  becaufe  the  bond  for  fecur- 
ing  the  debt  was  executed  here  in  England. 

There  might  be  many  cafes  cited  ;  as  for  inftance,  the  tranf- 
a£lions  among  merchants  with  regard  to  the  refpondentia  bonds y 
which  c^xvy  10  per  cent,  though  entred  into  upon  an  agreement 
made  in  England -y  yet,  as  they  relate  to  matters  arifmg  in  the 
Eajl  Indies^  they  will  not  be  deemed  ufurious,  but  (hall  be 
binding  upon  the  ooligor. 

;  If  I  was  to  lay  down  a  rule  that  where  the  contract  is  made 
in  England^  notwithftanding  the  fecurity  is  taken  in  Ireland^ 
and  the  eftatc  lies  there,  it  (hall  be  governed  according  to  the 
rate  of  intereft  upon  money  in  England^  it  would  be  attended 
with  ill  confequences. 

^ut  here  is  a  much  ftronger  circumftance  in  this  cafe,  for 
there  was  aflually  a  fall  of  Timber  upon  an  eftate  in  Ireland^ 
and  a  thousand  pound  raifed  of  IriJh  money  to  pay  off"  the  debt. 

Therefore  let  the  exception  to  the  Mailer's  allowing  IriJh  in- 
tereft, upon  the  bond,  be  over-ruled. 

Staunton 
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Staunton  verfus  Oldham  July  31,  1742.  Cafc  256. 

Lord  Chancellor, 

THIS    comes  before  me  lipon  excejStlons  to  a  Matter's 
report,  to  whom  the  caufe  was  referred,  upon  a  decree  to 
eccvunt. 

The  court,  where  there  is  fuch  decree,   never  fufFer  it  to  be  The  court  never 
finned  and    inrolled,   becaufe  it  ties   up  their   hands,   if  there  ^"^"  * '^'^*=*!*  *• 

tp  ,  '  *  •         '  sc count  to   oc 

Ihbuld  have  been  any  defe6t  in  th€  diretftions  of  the  decree;  from  f,gr.cd  and  in- 
rctieving  in  that  particular,    and  defcfis  are  very  frequent  in 'olled,  becaufe  it 
cafes  of  this  nature,  and  therefore  the  decrees  are  left  open,  in  hand"fjom^'[e. 
order  to  give  parties  an  opportunity  to  rehear^  where  direilions  licvmg,  if  there 
in  a  decree  are  imperfedl.  *  Aouid have b€«i 

*  any  defect  m  the 

dire£lioD8  of  the 
.  t    ■'         -  decree. 

Parieriche  vcrfus  Powlety  Jugu/l  2f  I742,  Cafe  257. 

i    Lord  Chancejclor,  * 

WHERE   a  plaintiff  is  charged* by  an  anfwer,  he  muft  A.  charge  by 
difchargehimfelf  by  proof,  and  cannot  do  it  by  reading  JU^har'eTb  ^ 
the  whole  anfwer,  as  he  may  at  law.  proof.^^ 

An  exception  48  taken  to  the  Maftcr's  report,  •  that  he  has  A  teaant  for Ufe 
charged  the  tenant  for  life  without  impeachment  of  wafte,  with  l^^gf^h^^nt*^ 
feveral  fums  for  the  repairs  of  tenants  houfes  upon  the  eftate.     wafte,  ftall  ha 

....  obliged  to  keej» 

tenant^  hoiiiet 

Lord  Hot dwi eke  over-ruled  the  exception,  and  faid,  notwith-  in  repair, 
Handing  tenant  for  life  is  without  impeachment  of  wafte,  he 
fhall   be   obliged  to  keep  tenants   houfes  in  repair,  unlefs  the 
charge  is  exceflive,  and  (hall  hot  fuffer  them  to  run  to  ruin. 

A  queftion  arofe  upon  the  fpecial  matter  of  the  Matter's  re-  Not  only  contra- 
port,  whether  parol  evidence  fhould  be  admitted,  to  explain  ^  of  frauds  but"to 
written  agreement,  the'common  law 

before  the  fta- 
tute,  to  add  any 

Lord  Chancellor,  thingtoanafrec. 

menc  in  writing 
by  parol  evi- 

Where  a  marriage  agreement  is  complete,  and  reduced  into  dcncc, 
deeds  and  writings,  to  fuperadd  any  thing  afterwards  is  a  very 
unfavourable  cafe. 

By  the  fettlement  the  portion  of  the  wife  appears  to  be  5300/; 
and  at  the  fame  time  fhe  gave  a  bond  to  the  hufband's  father 

in 
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In  the  penalty  of  1400/.  for  fccuring  700  /.  and  figncd  by  her, 
but  at  the  bottom  the  hufband  in  his  own  hand  has  written^ 
IwfH  this  U  hi  mj  Mt. 

Parol  evidence  has  been  read  toexplaio  this  afFair;  but  I 
am  of  opinion  that  evidence  muft  be  laid  out  of  the  cafe,  and 
no  advantage  ought  to  be  taken  of  it  by  either  fide. 

As  I  am  obliged  to  confine  myfelf  to  the  deeds,  it  appears 
to  me  to  bean  extortion  in  the  father  of  the  huiband^  after  every 
thing  was  agreed. 

The  wife  figns  the  bond,  and  the  hufband  at  the  bottom 
writes,  Icwn  this  (0  btmy  dibi\  what  is  the  natural  conftrudion  ? 
why  that  the  wife  became  furety  for  her  intended  hufband  to 
pay  the  father  this  fum,  mofl  probably  for  a  debt  the  fon  owed 

the  father. 

To  add  any  thing  to  an  agreement  in  writing  by  admitting 
parol  evidence,  which  would  afre£l  land,  is  not  only  contrary 
to  the  flatute  of  frauds  and  perjuries,  but  to  the  rule  of  com- 
mon law,  before  that  flatute  was  in  being ;  and  therefore  I 
(hall  dire£l  that  the  wife's  real  eflate  fhall  not  be  charged  with 
the  payment  of  this  bond. 

A  hnfband  bis  ft  The  wife  too  in  this  cafe  had  a  feparate  eflate  by  vi^ue  of  the 
ttortgage  upon  marriage  fcttlementj  the  hufband  had  an  incumbrance  upon 
wifej^ns  ^th  ^i<  efbte,  the  wife  advanced  money  to  pay  it  off,  and  the  re- 
bun  m  cbarpng  ceipt  from  the  mortgagee  was  delivered  to  her ;  the  queflion  is, 
^r^^'hiwS^  whether  this  was  a  bounty,  or  a  loan  only  from  the  wife,  for 
tftte  ft!ai  be  *  the  receipt  is  not  produced  ;  if  it  is  by  way  of  loan,  (he  having 
looked  o&ooIt  a  feparate  eflate,  muft  be  confidered  as  a  diflind  perfon,  and 
w  a  piefg«>  and  jg  equally  intitled  to  fJand  in  the  place  of  .the  mortgagee  as  a 
be  fatisHed  out  of  uxanger :  and  it  is  like  this  cafe )  fuppofe  a  bulband  has  a  mort- 
bis  eftate,  as  gage  upon  his  eflate,  and  a  wife  joins  with  him  in  charging 
^^^V^*"  her  own,  if  fhe  furvives  him,  though  her  eftate  is  liable  to 
place.  the  mortgagee,  yet  in  this  court  her  eftate  fhall  be  looked  upon 

only  as  a  pledge,  and  fhe  is  Intitled  to  ftand  in  the  place  of 
the  mortgagee,  and  to  be  fatisfied  out  of  her  hufband's  efhite. 

It  was  referred  back  to  the  Mafter  to  review  his  report,  and 
to  inquire  into  the  nature  of  the  receipt,  and  to  examine  the 
banker  who  anfwered  the  wife's  draught  for  this  fum  of  money. 


^mtth 
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Smith  verfus  Ha/kins  Stilts  Eytes^  Auguft  3;  1742,  Cafe  258. 

XylR  John  Smith  wat  concerned  with  the  late   Mr.  Hajklns  A.'^cree  fuod 
^  StiUlin  the  aulnage  duty,  under  a  leafe  from  the  Dutchefs  IT^fr:"'*^" 

-  -      ,  .  .  1     ii      1   V?         .         .      .  .  .    ,  .11  .        no  variatKui  as 

Of  Limx,  and  the  leilees  entered  into  articles  mutually  to  in-  to  an  executor, 
demnify  one  another  :  -Sir  John  Smith  has  paid  2000/.  which  fo'  beforea  fiijal 
was  the  fifth  that  Mr.  Hajklns  Stiles  ought  to  have  paid  as  his  confefs  a^'ju'dgl 
ihare,  for  which  he  brought  his  bill  againft  Mr;  Hdjklns  Stiles  ment,  and  it 
in  his  life- time  ;  and  at  the  hearing  of  the  c^ufe  there  was  a  does  not  at  all 
decree,  that  it  (hould  be  referred  to  a  Matter  to   fee  what  was  0/ ^^^^^^^ 
idue  to  Sir  John  Smithy  very  foon  after  Mr.  Hajklns  Stiles  died, 
and  by  his  will  appointed  Francis  Hajklns  Stiles  EyUs'  his  exe- 
cutor, who,  before  the  Mailer  had  reported  the  2000/.  due  to 
^ixjohn  Smlth\  confcffcs  a  judgment  to  his  father  Sir  John 
Sylis  for  booo  L  the  exception  is  how  taken^  to  the  Matter's 
reporting  this  judgment  to  be  of  a  prior  nature  to  theplaia** 
tiff's  demand  of  2t)00  /•  under  the  decree  to  account. 

Mr.  Attorney  General  for  the  exception,  infifts,  that  thougli 
the  decree  does  not  afcertain  the  quantum  of  the  debt,  yet'  ib 
goes  fo  far  as  to  alter  the  nature  of  itj  and  to  give  it  the  faiic-* 
cion  of  a  icourt  of  equity* 


Mr.  Murray  on  the  fame  fide  faid,  the  point  is  here  deter- 
mined in  the  decree,  for  the  demand  is  liquidated,  and  the 
di region  is  to  tate  the  account  only  for  the  benefit  of  Mr* 
Hajklns  Stiles  J  who  is  at  liberty  %o  difcharge,  biit  it  now  comes 
out  that  he  was  hot  a^le  to  fet  off  a  fingle  fat*thing  j  fo  that  as 
there  is  no  variation,  but  remains  as  it  did  when  the  decree 
was  made  a  liquidated  fum,  it  mufi  have  relation  to  the  time 
of  the  decree,  and  therefore  differs  greatly  from  a  common  de^ 
tree  quod  computet. 

It  is  the  adminiftration  of  Mr.  Hajklns  Stiles  who  has  con- 
iFtffed  this  judgment  to  his  own  father;  and  it  vould  be  very; 
hard  if  he  may  thus  poftpone  a  creditor  for  a  certain  fiim,  to  4 
judgment  given  to  fo  near  a  relation. 

There  is  another  clrciimftance  for  Sir  John  Smithy  that  Sir 
^ohn  Eyles J. the  judgment  creditor,  had  notice  of  the  demand, 
and  liicewife  of  the  decree,  and  therefore  lent  his  money  with 
his  eyes  open,  and  plight  not  to  be  preferred  as  he  wai  n6 
ftranger  to  this  tranfadlion. 

Mr.  Ord^  counfel  on  the  other  fide,  faid,  that  here  is  no- 
thing in  this  decree,  but  common  dircdlions  for  the  Maffer  to 
fee  what  is  due  from  one  party  to  the  other  i  and  it  may  come 

Vot.  II:  G  c  ^Mt 
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out  that  there  is  a  balance  due  from  the  plaintifF  to  the  de- 
dan  t,  aod  cannot  be  called  a  final  decree  till  the  Matter's  re- 
port is  confirmed  :  He  infifted  likewife  that  it  is  an  account  to 
be  taken  generally  between  the  plaintiff  and  defendant,  and 
not, 'as  Mr.  Murray  faid,  for  the  defendant  only  to  account* 
In  anfwer  to  the  point  of  notice,  he  cited  the  cafe  in  Soli. 
507.  MafoM  vcrfus  fflWams  *. 

Lord  Chancellor, 

I  thought  this  queftion  had  been  determined  and  fettled  | 
but  ingenious  men  I  find  can  take  difiindliona,  where  the 
thing  itfelf  will  not  admit  of  it« 

The  difference  between  a  decree  quod  computet^  and  a  final 
decree.^  was  taken  and  fettled  in  the  cafe  of  Morris  verfus  tbi 
Sank  of  England^  Caf,  in  the  time  of  Lord  Ch,  Talbot  ^  llj^ 

Decrees  of  this  court  are  here  put  upon  the  fame  footing 
with  judgments  at  law,  though  tney  have  not  obtained  ,  the 
fame  privilege  there. 

It  is  allowed  that  if  a  decree  is  obtained  againft  a  teftator,  or 
his  executor,  quod  computet^  it  can  by  no  means  be  put  upon  an 
equality  with  a  judgment  confeffed  after  fuch  decree^ 

A  decrdi  quod  computet  always  concludes  in  the  fame  manner, 
and  yet  does  not  vary  at  all  as  to  the  executor,  for  before  a 
final  decree  the  executor  may  confefs  a  judgment,  and  docs 
not  at  all  alter  the  nature  of  the  demand,  notwithftanding  the 
words  are  inferted  in  the  decree,  that  each  party  do  pay ;  for 
thefe  words  are  only  a  diredion  to  the  Mafler,  to  infert  what 
fhall  appear  to  be  due  upon  the  balance  to  either  party;  and 
when  the  order  is  made  abfolute,  the  money  is  to  be  paid  to  the 
perfon  reported  to  be  intitled,  ^ 

Thefe  decrees  have  been  truly  compared  to  interlocutory  judg* 
ments  at  law. 

An  aaion  of  CO-  Suppofe  a  man  dies  indebted  by  bond,  and  is  likewife  in- 
-tenant  brought,  jfebted  upon  Covenant,  and  an  aftion  is  brought  upon  the  co- 

|ind  an  interJo-  ^      .  .  ,  .     ,  .      ^      ,     '  ^ ^ 

cutory  judgment  venaio^  and  an  interlocutory  judgment  is  quod  recuperet ^  ^c^ 
auod  recuperet,  and  bcforc  the  Writ  of  inquiry  of  damages  is  executed,  and 
-!5T^.K*'rA*'  final  judgment  entered  up,  the  tefiator  dies,  and  the  executor 
tor  dies,  theexe-  cgnfeucs  a  judgment  to  the  bond* creditor,  he  may  plead  it  in 
cntor  confcfles  a  ^ar  to  ^  fcire  facias  upon  the  aSion  of  covenant, 

judgment  to  t  .  •  .  '  .      r,    , 

boad-creditor,  he ' '  • ' 

'  may  plead  it  in     "' 

ciai  on  the  a^ion      *  '^  ^^  ^^  ^^  ^^^  Chancellor  dwper,  that  an  executor  may  pay  debts  of  t 
<//  C0V{:aiaU         ^^^'  nature  after  a  decree  quod  computet,  but  not  after  a  final  Qne«  for  fuch  &  decree  it 
iathe^atUKtof  ajtt^sias&t.   Mafia  stiiyi^Wtlliamsn 
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So  here  in  equity  upon  a  ^cree  ^od computet^  it  docs  not  pafs  ^  decree  fuod 
in  urn  judicatam,  till  the  final  decree.  '^1n^]T^ 

^       cat^m,  till  tilt 

But  here  it  is  faid  that  there  is  a  liquidated  furo,  and   no-    '^"•^^^ 
thing  appears  on  the  part  of  Mr.  Ha/kins  Stiles  by  way  of  dif- 
(^harge  on  the  Mafter's  report* 

But  it  will  «be  very  dangerous  to  admit  of  fuch  nice  dif- 
tindions,  for  the  points  with  regard  to  aflfets  are  numerous 
enough  already,  and  I  will  not  fufFer  them  to  be  made  upon 
the  particular  wording  of  this  decree. 

But  even  the  faiS:  here  does  not  warrant  the  diftindion  ;  ^^  i'^*'*^**'^ai 
was  faid  in  the  Houfe  of  Lords,  in  the  cafe  of  Morris  verfus  the  that  each  pirty 
Bank  of  England^  that  in  a  decree  quod  computet^  it  is  impoffible  dopay »«  ade- 
to  pronounce  who  will  be  the  debtor  or  creditor,  and  no  ftrfcfs  JJ^^f^^n^^* 
Is  to  be  laid  upon  the  words  that  each  party  do  pay  in  the  decree,  account  taken, 

impoflible  to 

The  exception  was  over- ruled,  and  the  judgment  creditor  wiU  be  the  debt* 
was  decreed  to  be   fatisficd  out  of  the  affets  of  lAx.  Hajkins^^^^^^^'^'^* 
'Stiles^  preferable  to  the  plaintiff  Sir  John  Smith, 

Baker  verfus  Pritchard  alias  Hofiery  Augujl  ^^  1742*  Cafe  259. 

THE  defendant    in  this  caufe  has  demurred  to  the  dif-  The  defendant 
covery,  which  is  fought  by  the  bill,  with  relation  to  the  dcmyrrcd  to  the 
penury  in  a  fuit  of  law,  charged  to  be  committed  by  her  pro-  d»fcowry,  foughc 

*^    J      J  A      1    1-1         •/•  u       j-r  r        u/  ^         u-^      with  rclauon  to 

curement :  And  likewife  to  the  difcovcry  fought  touchihg  the  perjury  in « 
the  proceedings  before  the  delegates  :  (he  has  alfo  pleaded  the  fuitatiawcharg. 
common  plea  of  fine  and  non-claim  in  bar  to  the  title  fet  up  ^eVb^h?/^'* 

l)y  the  plaintiff.  curement^  and 

likewife  to  tli« 

difcovery  fought  concarning  the  proceedings  before  the  Delegatea. 

Lord  Bardwicki  held,  that  the  fentence  in  the  Delegates  cannot  be  read,  as  thiris  a  demand  for  real 

cftate,  and  they  proceed  there  by  diflFerent  lawi^  and  in  matters  too  relative  to  the  pcrfoa«l  eftate  Ott||^ 

«nd  allowed  the  demuner  as  to  this  part. 


The  caufes  of  demurrer  are  two  :  ift^  That  what  is  prayed 
with  regard  to  the  perjury,  would  fubjeS  her  to  punifbment ; 
adly.  That  the  proceedings  in  the  court  of  delegates  relate 
only  to  perfonal  eftate,  and  therefore  (be  it  opt  obliged  to  feC 
it  forth,  as  this  is  a  demand  for  real  eftate* 

Mr.  Noely  upon  the  point  of  the  fine  and  non-daltn,  cited 
for  the  plaintiff  Allen  verfus  Sayer^  2  Virn.  308. 

Mr.  Murray  on  the  fame  fide,  lafd  it  dawn,  that  tbe.di(^ 
tindion  here  with  regard  to  reading  fcntcnccsi  in  the  ictcclefia*.- 

Cc  2  ftical 
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ftical  court,  it  this,  that  if  the  precife  point  is  determined 
there,  it  may  be  read  here ;  but  if  it  was  only  a  collateral 
thing,  and  not  the  dired  point  in  the  caufe,  which  came  be- 
fore the  ecclefiaftical  court,  it  cannot  be  read  here. 

He  allowed  the  defendant  was  not  obliged  to  fet  forth,  that 
-file  fuborned  the  witnefles  at  the  trial  at  law,  but  (he  may  an-* 
Twer  whether  the  verdid  was  not  principally  obtained  upon 
the  evidence  of  this  perfon,  who  was  perjured. 

That  the  demurrer  therefore  covers  too  much,  and  if  de« 
fedive  in  part,  it  is  bad  for  the  whole,  for  a  demurrer  cannot 
be  fpltt. 

As  to  the  fine  and  non-claim,  he  infifted  there  was  no  non- 
claim  in  the  prefent  cafe  ;  for  the  fine  was  in  17339  the  bill 
filed  foon  after,  and  the  plea  and  anfwer  did  not  come  in  till 
1741,  fo  that  here  was  a  proceeding  all  the  time* 

Another  ground,  he  faid,  for  not  allowing  this  fine  was, 
that  it  is  fraudulent,  becaufe  the  defendant  has  changed  the 
pofTeffion  by  collufion  with  the  tenants  of  the  eflate,  who 
entered  into  an  agreement  to  deliver  the  pofTeffion,  provided 
they  may  pay  their  rents  into  a  third  perfon's  hands,  until  the 
event  of  the  fuit  here  was  over. 

Mr.  Brown  infifted  for  the  defendant,  that  nothing  was  done 
from  the  ]rear  1735,  till  174I)  fo  that  here  is  a  quiet  poflcr* 
fion  of  fix  years  at  leaft. 

.    Lord  Chancellor, 

Though  a  fine  has  been  levied,  yet  if  it.  is  under  circum- 
ftances  of  fraud,  the  court  ought  to  prevent  the  ftealing  away 
an  efiate  in  this  manner. 

FirfJ,  astotbedemurrtr* 

J  think  .it  proper,  becaufe  it  is  plain  all  the  matters  referred 
to  by  the  bill  are  relative  to  the  jproceedings  in  the  ecclefia« 
ftical  count. 

As  the  demand  \n  this  court  is  for  real  eftate,  I  think  it 
would  be  of  da/ieerous  confequence  to  admit  the  fentcnce  of 
the  court  of  Delegates  to  be  read  here,  who  proc.eed  by  dif- 
ftrent  Jaws,  and  in  matters  relative  only  to  the  perfoiial  eftate. 

c^ckfi!Jrwf  *         ^^  indeed,  in  the  life-time  of  Admiral  H^fur^  there  had  been 
ccttK,  in^Ad-    ^  pf^per  fuit  inflituted  in  the  ecclefiailicai  court  relating  to 

fniial   Uo/ur*t  • 

life-time,  and  a  ient«iice  againft  it,  weiild  tuffli  bcttnd  Cf wrj  k^j,  bfios  coacUfive^.M  it  is  tbe  proper 

juriibi^iofiin  caictoT  tbisaatux*.  <-      • 

the 
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the  marriage^  and  fentence  had  been  given  againft  it,  that 
would  have  bound  f  every  body,  becaufe  it  is  final  and  con- 
clufive,  as  being  the  proper  jurifdidion,  and  fo  in  cafes  of  the 
like  nature. 

But  here  it  was  a  mere  collateral  point,  which  came  before 
the  ecclefiaftical  court,  for  it  was  a  queftion  relating  to  the  ad* 
miniftration,  and  the  marriage  was  incidental  only. 

<  It  is  to  be  wiflied  indeed,  that  the  proceedings  in  all  ^^f^^'^jV^^ 
were  uniform,  but  as  the  ecclefiaftical  court  is  the  law  of  the  cow t7^  obU 
Itnd,  it  does  fometimes  happen  that  they  determine  contrary  form,  u  mocb  to 
upon  the  fame  fafts,  as  in  the  cafe  of  Mottntague  and  Maxwell^.  JJefcli^tSl*' 

fuftkal  court  frequently  determines  contrary  upon  the  fame  fafti* 

•  The  demurrer  as  to  this  part^  therefore,  muft  be  allowed. 

As  to  the  other  part,  I  do  admit  the  defendant  might  demur,  Atadcmunw 
«8  to  fo  much  of  the  bill  as  aOcs,  whether  (he  procured  the  fo"p^*;|^aJ^^ 
fubornation  of  perjury  y  but  then  the  queftion  will  be,  whether  for  part!  Urd 
the  defendant  might  not  have  divided  it,  and  anfwered  as  to  thcp'^'^^*'^'^^*'- 
evidence  of  Phillips's  influencing  the  verdid,  and  which  was  JS'jf  thV^fcI^* 
procured  by  her.  very  fought  in 

relation  to  the 

It  is  truly  obferved  that  a  demurrer  cannot  be  good  for  part,  ^J^yV*"""  "^ 
and  bad  for  part,  and  I  think  the  queftion  as  to  the  influence 
of  Philhps^s  evidence  is  a  part  of  the  other  queftion,  and  that  it 
is  not  diftintSt,  but  mutually  relating  one  to  the  other,  and  there<- 
fore  the  demurrer  is  proper, 

I  am  as  fully  of  opinion  the  plea  ought  to  be  over- ruled.         The  defeoaant 

pleaded  likewiAt 
a  fine  and  non  claim,  in  bar  to  the  title  fet  up  by  the  pluintifF;  Lord  Hardwickt  OTir- ruled  it,  bccaof* 
^  the  pendency  of  the  fuit  here,  at  it  was  a  proper  matter  of  equity,  has  prevented  the  running  of  tht 
fine. 

As  to  the  obje£iioh  of  referring  to  the  former  proceedings, 
though  it  may  feem  odd,  it  is  not  at  all  neceflfary  to  relate  how 
the  fine  was  levied,  only  that  the  perfon  was  feifed,  and  that  he 
levied  a  fine. 

An  objeflion  has  been  made,  that  this  is  not  a  truft-eftate 
from  Admiral  Hofier^  but  a  legal  one  from  him  to  Baktr^  his 
heir  at  law,  who  devifed  it  in  trutt  for  the  benefit  of  his  children^ 


•  f  This  mtt(*  be  underftood  in  civil  cafct,  for  at  to  crminaU  it  has  fiace  Jh»o  ^ 
termincd  in  the  Hooie  of  Lordt,  that  fuch  fentente  is  r,o  bar  to  a  ptofecutioik  for  hi* 
lamj.    Sec  St.  Tr.  vol,  XI.  Dutcbcft  of  Kingfioni  Trial. 

♦  A  pcrf:>n  who  proTcd  a  will  in  the  fpin.u^l  <ourt,  by  which  he  ^orotbe  teftator 
was  of  found  rncmory,  afterwards  controirerted  the  fame  will  at  \%>N^att;tbir*^l  ^aUi 
pp->n  which  an  iffue  was  dire^ed  compos  or  n<m  cowps,  and  fo»nd  ««»  cmpti^  -^f'^^U 
IT  IT,  before  Lord'Cow^.  Kidt  Vin*  Akr,  xiticEfocfttfirt^  p.  ^S-  fc^9* 

Ccj  Now 
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Now  I  will  not  lay  it  down  generally,  that  in  the  cafe  of  It 
truft-eftate,  a  fine  and  non-claim  fliall  not  prevail ;  for,  fuppofe 
a  fine  is  levied  by  a  perfon  in  poffeffion,  not  aiFeded  by  the  truft^ 
there  can  be  no  doubt  but  the  remainders  would  be  barred  by 
the  fine,  and  it  would  be  of  dangerous  confequence  to  property 
if  it  W4S  otherwife. 

The  plaintiff  was  an  infant  at  the  time  of  the  fine  levied  ;  I 
Vill  lay  the  trufl  out  of  the  cafe,  and  fuppofe  it  a  legal  eftate^ 
the  infant  might  have  a  bill  againft  the  perfon  in  pofleifion  for 
an  account  of  the  rents  and  profits,  for  the  perfon  in  poiTeffioa 
is  looked  upon  only  as  a  guardian  for  the  infant. 

The  bill  preferred  by  the  infant,  when  he  came  of  age,  is  not 
.  at  all  more  improper,  than  an  entry  at  law  or  real  adion 
brought,  to  avoid  the  fine. 


For  otherwife  it  would  trip  up  the  jurifdi£lion  of  this  court, 
'  if  you  will  not  allow,  where  it  is  a  proper  matter  of  equity^  a 

bill  to  prevent  the  running  of  a  fine. 

But  if  this  was  not  quite  fo  ftrong,  the  other  objedions  are  § 
and  if  I  was  to  fuffer  the  fine  to  be  a  bar,  it  is  allowing  the  de« 
fendant  to  fteal  away  the  eftate. 

KodctptioBctn  It  was  neccffary,  to  fupport  this  plea,  to  have  fet  forth  a  full 
5nfw«  wWifti  *^^  fufficicnt  anfwes,  for  while  a  plea  is  depending,  no  exccp* 
pkait  depend-  tions  can  be  taken  to  an  anfwer,  but  the  plea  muft  firft  be  re- 
«IS^''***^"d*  moved  out  of  the  way,  and  that  was  the  very  reafon  the  plaintiff 
«*tQf Sewly.  '*y  '^y  ^*'^  ^^^  P^^*  ^^^  determined,  and  accounts  for  the  run- 
ning of  fo  much  time. 

When  tenants  ^t  is  very  probable  that  the  application  to  the  tenants  wail 
give  a  conditional  merely  With  a  view  to  the  fcheme  of  the  fine,  but  the  poffeffion 
^^*S*the^^'  given  by  them  to  the  defendant  was  not  abfolutc,  but  under 
nay  pay  their  terms  amounting  to  a  truft,  for  it  was  conditional,  provided 
tent!  to  a  third  they  might  pay  their  rents  into  a  third  perfon's  hands*  till  the 
ri:^'r^i.aff"i^  was  determined,  -  - 

ft  fine  levied  un- 

4er  fttch  a  pofifeiHon,  will  not  be  fuffered  to  ftaod* 

Should  fuch  a  Will  a  court  of  equity  fuffer  a  fine,  levied  by  a  perfon  who 
hVr^fcTfl'  has  got  fuch  a  poffeflxon,  to  ftand  ?  I  am  fure,  if  I  dould,  a  fine, 
kmn  aa,  and  an  which  is  fald  to  be  a  folemn  a£t,  and  an  end  to  all  controverfies^ 
•nd  to  all  con-  wotHd  ccafc  to  bc  fo,  and  would  be  introdufiory  of  numerous 
SirtTbcTo,  f'-a^^ds  ;  even  at  laW,  fines  will  be  fet  afide  for  fraud,  as  in  tho 
»nd  introduaory  Cafe  of  a  tenant  for  years,  and  this  is  a  much  ftronger  cafe,  axidl 

ijf  numexotti       therefore  the  plea  muft  be  over-ruled. 
frauds.  ^  .  .  _ 

£?eo  at  law,  fin^  urilj  bc  fet^afide  kt  frawd,  asia  the  caCe  of  a  tenaat  for  Tcari, 

mitchurdk 
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Whitchurch  verfus  Hide^  Auguft  4,  174^.  Cafea6ow 

iTiriHIS  was  a  bill  brought  founded  on  the  right  of  the  mayor,  through  feveral 

X     commonalty,  l^c,  of  the  city  of  London^  for  fupplying"J«"*^'8"™«J^*» 
the  borough  of  Southwark^  and  the  adjacent  places,  with  water  ;  fion'ra^ght 
and  by  virtue  of  feveral  mean  aiHgnments,  the  plaintiff  is  now  originally  in  the 
in  poffefEon  of  this  right,  exclufive  of  all  others  ;  and  prays  ^'^  ^^f}^\^^^^* 
injunffcion  againft  the  defendant,  to  reftrain  him  from  incroach-  Soutbwark  with 
ing  upon  this  right,  by  raifing  engines,  laying  pipes,  and  break-*-  water,  prays  an 
ing  up  the  ground,  ^c.  and  to  have  it  cftablilhcd  in  this  court  jj^^^j^^^^j"^^'"^ 
againft  the  defendant  and  all  others.  ant  from  in-   ■• 

croaching  on  this 
fight,  by  raifing  engines,  laying  pipes,  &c,  and  to  have  it  eftabliihed  in  this  co^rt :  The  defendant  d'e- 
murred  to  the  bill,  for  that  the  plaintiff  ought  firft  to  have  e(labli(hcd  his  right  at  law.  Lord  Hard- 
nvicke  alltwed  tbt  demurrer ^  ss  the  chance  tber§  was  of  the  plaintiff*  i  right  falling  to  the  ground  at  lajo,  vfat 
tifirong  reafinfor  it. 

The  defendant  demurs,  and  for  caufe  of  demurrer  (hews  that 
the  plaintiff  ought  firft  to  have  cftablifhed  his  right  at  law. 

LoRB  Chancellor,  ' 

This  bill  is  brought  upon  an  exceeding  unfavourable  cafe, 
for  it  is  in  fome  meafure  fetting  up  a  monopoly  ;  and  fuch  a  kiad 
of  right  as  is  claimed  in  no  other  part  of  this  town,  neither  by 
the  Tork'huildings  company,  or  the  New-rivtr-heady  or  even 
by  the  city  of  London  itfelf,  in  any  part  of  it;  nor  can  any  per- 
fon  prefcribe  to  break  up  fireets  without  an  ad  of  parliament. 

The  fupplying  the  borough  of  Southwari  with  water  is  of 
great  confequence  to  the  publick. 

Now,  it  is  faid,  a  man  may  bring  a  bill,  if  he  has  a  legal 
title,  to  eftablifh  his  right,  without  firft  trying  it  at  law,  as  in 
general  cafes  of  fiflieries  in  rivers,  £sf^.  where  there  is  no  general 
prefcription. 

The  council  for  the  plaintlfi^  have  cited  cafes  of  this  kind, 
and  there  might  have  been  many  more  mentioned  ;  as  for  in-  ^ 

ftance,  in  the  cafes  of  new  inventions  upon  the  a£t,  that  fixes 
the  fole  property  of  books  in  the  authors,  for  it  is  under  a 
common  general  right  upon  the  ftatute,  fo  likewife  under  the 
aft  of  parliament  for  vefting  the  fole.property  in  prints  of  new 
invention. 

But  I  apprehend,  when  thefe  afls  were  firft  palTed,  the  court 
did  not  immediately  grant  an  injundion,  to  reftrain  all  other 
4>erfons  till  the  letters  patent  had  been  firft  eftablifhed  at  law. 

C  c  4  But 
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But,  in  the  prefcnt  cafe,  it  would  run  to  a  prodigious  e?^-^ 
pence,  to  enter  into  a  long  examination,  arifing  upon  confe- 
quential  and  collateral  matter,  when  probably  even  the  very 
foundation  for  the  plaintiff's  right  may  fail,  which  would  make 
the  expenfive  proceedings  here  entirely  fruitlefs,  when  one  trial 
at  law  may  poiQQibly  quiet  the  queftion. 


Wicw  a  perfon 
has  a  fole  exi  lu- 
five  right,  which 
is  infringed  upon, 
If  an  a&ion  of 
irtlfafk  wiU  not 
hCf  he  may  have 
an  a£lion  of  the 
cafe,  for  the  law 
■will  not  permit 
a  man  who  h»$ 
liright»tobe 
ihrithout  a  re- 


As  to  the  objeftion  that  the  plaintiff  may  have  no  r^emcdy  a^t 
law  there  is  but  little  weight  in  it  j  for  if  he  has  a  fole  cxclu- 
five  right,  no  doubt  but  he  has  a  remedy;  and  if  any  perfon 
infringe  that  right,  and  he  cannot  bring  a  common  a<flion  of 
trefpafs,  he  may  have  an  adion  of  the  cafe,  for  the  law  wiU 
not  permit  a  man  who  has  a  right.to  be  without  a  remedy. 

As  this  is  a  cafe  of  great  confequence  to  the  publick,  I  would 
allow  the  demurrer,  even  if  there  were  no  other  reafon ;  but  the 
rifque  the  parties  may  run,  in  going  into  a  very  large  expencQ, 
^ndi^long  examination,  here  to  no  purpofe,  and  the  chance  there 
is  of  the  plaintiff's  right  falling  to  the  ground  at  law,  is  a  very 
firong  reafon  for  it. 

The  cafes  cited  for  the  plaintiff  were  Bujb  verfus  WeJUrn^ 
Prec.  in  Chan.  530.  The  Duh  of  Dorfet  verfus  Serjeant  Girdler^ 
^'-  SV9  ^^^  '^'  Mayer  of  Tori  verfus  Sir  Lionel  Pilkington^ 
May  5,  1707.     See  i  T.  Atkyns  282. 

For  the  defendant,  in  fupport  of  the  demurrer,  were  cited, 
the  cafes  of  Pouilet  verfus  Ingres^  i  Vern.  308.  ReynoUs  verfus 
i//Wj  May  5,  1729,  in  the  Exchequer. 


Cafe  261* 


Chauncey  ycrfus  Tahourdetij  AugMJia^^  I742« 


hr^ngsTbiiffor  T^?^  bill  was  brought  by  the  plaintiff;  executor  of  a  will^ 
thedifcovery  '      X'    for  a  difcovery  of  the  defendant's  marriage. 

of  the  defend- 

int's  marriage,  who  demurs,  for  that  if  fte  was  to  difcover  what  it  aflced,  it  would  be  a  forfeiture  of  l\er 
legacy  of  1 500/.  as  it  is  given  conditionally,  if  /he  marrie  with  the  confent  of  the  truftees  under  the  will* 
hord  Hardivicke  allowed  tbt  demurrer,  as  fie  canntt  anjwer  to  the  marriage  %»itbout  Jbewing  at  the  fame  time 
ittoaiogain/t  conJtnU  '  ,       .     -        ....,,.. 

The  defendant  demurs,  becaufe  if  (he  was  to  difcpver  wh^t 
is  required  of  her,  it  would  be  a  forfeiture  of  her  legacy,  which 
is  no  lefs  than  1500/.  for  it  is  given  her  conditionally,  providcyi 
Aie  fliarriM  with  the  confent  of  the  truftees  under  the  will. 


Tte 
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The  counfel  for  the  plaintiff  infifted,  that  the  defendant  A  hufband  b^ 
ought  to  difcover,  and  conapa^cd  it  to  a  cafe  before  Lord  Chan-^Jte^JJ^'J^^.|^ 
celTor  Talbot^  where  a  hu(band  Save  an  eftate  to  his  wife  by  his  whUft  ihe  coiadt 
will,  whilft  (he  continued  a  widow,  with  a  limitation  over  to"?J^  V^!^**?'' 
the  plaintiff  in  the  caufe,  in  cafe  of  her  (econd  niarriage.  ^er  tomotto'^ 

in  cale  of  her 
fecond  marriage ;  the  remainder-maii  brought  i  bill  for  a  difcoyery  of.  the  fecond  ifiarriage,  and  ihe  de- 
murred, as  fabje£ling  her  to  a  forfeiture.    Lord  Taltot  over- ruled  the  demurrer,  at  it  wimt  0  (wditipi, 
^ut  a  timtation  overman  efiate.  Olid  tberefnre  could  not  ^operly  be  called  a  forfaturi,       ' 

The  remainder-manbrought  a  bill  againft  the  widow,  for  ^ 
difcovery  of  her  fecond  marriage,  £he  demurred,  as  it  fubje£lcd 
Jier  to  a  forfeiture,  but  he  over-ruled  the  demurrer. 

Lord  Chancellor, 

In  the  firfl  place,  this  is  a  harfh  demand  in  a  court  of  equity,  On  a  bill  to  Uif^ 
for  it  muft  be  admitted,  that  if  a  perfon  incurs  a  forfeiture  by  »^'^f  »«  "f-now 

j.^  .         .  ,       '  '^  '  contract^  a  de- 

difcovering  he  may  demur.  fendant  may  de. 

xnur  to  the  di|L 

I  have  known  a  bill  brought  here,  and  in  the  court  of  Ex-  i^^^ft  her^ 
chequer,  for  difcovery  of  wafte,  and  the  demurrer  allowed  in  to  take,  for  that 
both  courts,  becaule  the  plaintiff  had  not  waived  the  penalty,    ^y*^**^  ^*'|^. 

out  difcloling 

In  the  cafe  mentioned  by  Mr.  Clark  of  an  ufurious  contra£t,  the  very  ia« 
It  was  a  bill  only  to  perpetuate  teflimony,  and  did  not  feelc  to  [JJ^^***** 
difcover  from  the  defendant  upon  oath,  whether  the  contraft 
was  ufurious. 

The  legacy  is  given  here  at  the  age  of  21,  or  day  of  marriage, 
with  the  confent  of  fuch  and  fuch  perfons,  but  if  fhe  marries 
without  the  confent  of  thofe  perfons,  it  is  given  over. 

Therefore  this  would  tend  to  make  her  forfeit  the  legacy,  if 
(he  is  to  fet  forth  whether  (he  was  married  before  21. 

But  in  the  cafe  before  Lord  Talbot  it  was  a  limitation  over  of 
an  eftate,  and  not  a  condition,  and  therefore  could  not  proper- 
ly be  called  a  forfeiture. 

I  ivould  put  this  cafe,  fuppofe  a  man  (hould  bring  a  bill  to 
fet  afide  an  ufurious  contract ;  and,  in  the  interrogatory  part,^ 
fliould  afk  the  defendant  what  intereft  he  agreed  to  take  5  how 
can  he  fet  forth  what  intereft  he  agreed  to  take,  without  difco- 
vering  at  the  fame  time  the  very  intereft  he  has  taken  ? 

So,  here  when  the  bill  afks  her  to  difcover  whether  fhe  is  not 
married,  how  can  fhe  anfwer  that,  without  (hewing  at  the  fame 
time  it  was  a  marriage  againft  the  confent  of  the  truftees,  and 
by  that  means  fubjea  herfelf  to  a  forfeiture,  therefore  the  dc- 
nj'urrer  muft  be  allowed. 

4  Pittflff 
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Cafe  262*  Dimley  verfus  Dimleyj  Augujl  4,  1742. 

ADeraonrer  wiU  rx^HE  bill  was brought  to  eftablifli  the  will  of  Sir  John  Dine^ 
lie  to*  bUi^^      J^     i^y^  ^jjjj  fgg|^5  a  difcovery  of  the  defendant,  whether  (he 
WW  whShet*  has  any  fon  now  living  by  the  late  Sir  John  Dineley. 
tlftre4t  r«Kh  i 

trST'in  or^«'*  The  defendant  demurred,  for  that  (he  was  a  competent  wit- 
only  to  make    nefs  for  him  to  examine  at  law* 

"^him  a  party. 

Lord  Chancellor, 

You  cannot  bring  a  bill  here  to  difcover,  whether  there  is 
fuch  a  perfon,  or  where  he  is,  in  order  only  to  make  him  a 
party  to  a  fuit  in  this  court,  and  therefore  the  demurrer  muft 
be  allowed. 

fcafc  263.  LiJP^  verfus  Riave^  Augujl  4,  1742. 

AVill  brought  A  B'"  ^^^  brought  by  fome  Leghorn  merchants  againft  the 
^  •  principal,  XjL  .defendant  to  difcover  what  quantity  of  draw  hats  he  had 
*^'X'  de^*  bought  of  Sedgiwick  and  Btrnardy  the  plaintiff's  agents,  and 
lendant  boaght  how  much  money  remains  unpaid,  that  it  may  be  paid  to  them^ 
of  hit  agent;  he  for  fear  their  agents  fliould  be  infolvent. 

demurred,  for      •  .  • 

obliged  to  fet  The  defendant  demurred  to  the  difcovery,  for  that  be  ought 
out  what  gain'  j^ot  to  be  obliged  to  fet  out  what  gain  he  has  made  by  the  retail 

behaimadebjr   ^r  ^u^^  w  w  / 

th<i  retails  the   O' *»«*"• 


demurret  Ofor- 


LoRD  Chancellor^ 

Where  a  principal  tranjfmits  goods  to  an  agent  or  fa£lor,  to 
be  fure  he  may  maintain  an  action  againft  the  perfon  who  buys 
of  that  fa&or,  for  what  remains  due  to  his  fadtor. 

In  the  cafe  of  transferring  ftocks,  it!is  very  often  done  by 
brokers  without  the  principal's  being  fo  much  as  mentioned, 
and  yet  he  may  maintain  an  a£tion  againft  the  perfon  to  whom 
the  ftock  was  transferred. 

Lord  HardwUki  therefore  held  the  demurrer  in  this  cafe  ta 
be  infufficient,  and  ordered  it  to  be  over*ruled. 


[iacim 


in  the  Time  of  Lord  Chaocellor  HARDWidCBrl  395.. 

Lacon  verfus  Lacon^  Auguji  6,  1742.  Cafe  264. 

TH  E  plaintifPs  tcftator,  as  was  infifted  by  the  bill,  was  Though  an 
employed  by , Sir  Edward Leighton  in  his  lifc-timc  as  his  ^"g^^^  ^^f ^ 
attorney,  and  by  Lady  Leighton  his  executrix  fince,  and  feeks  a  there  has  been 
difcovery,  whether  there  are  not  now  in  her  hands  bills  of"®  proceeding 
fees  delivered  by  the  plaintiff's  father  as  an  attorney,  both  tOyS«,*itwiiiaq<,' 
Sir  John  Leighton  and  herfelf,  and   whether  one  of  them  did  •present  the  fti-  ' 
not  prom ife   to   pay,  and  whether  an   original  was  not  filed  i!*^°/^|l?'  . 
againft  her  for  the  debt.  ^  ning. 

The  defendant  pleaded  the  ftatute  of  limitations,  that  no 
a£lion  has  accrued  within  fix  years   before  the  filing  of  thi&  *' 

bill,  nor  has  (he  within  that  time  made  any  promife  to  pay, 
neither  does  ihe  know  there  is  any  original  filed,  but  believes 
it  to  be  a  mere  fi£tion. 

Mafier  oftbt  Rolls^  ff^illiam  Forte/cue^  Efq  ;  The  plea  muft 
be  allowed,  becaufe  the  affidavit  of  the  original's  being  filed, 
is  fet  out  in  general  terms  without  mentioning  in  what  court;  . 
and  upon  the  former  hearing  Lord  Chancellor  was  of  the  fstae 
opinion ;  and  faid  befides,  that  fuppofing  an  original  was  filed 
at  law,  if  there  has  been  no  proceeding  upon  it  for  fix  year^, 
it  will  not  prevent  the  ftatute  from  running  on  the  demand. 

Lingood  yferfus  Crcucher,  Jugujl  6y  1742.  Cafe  265^ 

THE  plaintiff  and  Mr.  Eadehzd  heen  partners  in  trade,  Whete  the pir-^ 
but  upon  the  diffoJution  of  the  partnerihip,  fome  dif-^***^J^''' '«^^* 
putes  arifing  between  them,  a  fuit  was  carried   on  for  fome  ,Siffioii*^to\ir 
time  in  equity  5  but  a  propofal  being  made  to  refer  all  matters  »ward  a  rule  of 
in  controverfy,  it  was  agreed  to,  and  the  fubmiflion  was  made  *^**y^?  *?t*®^ 

.^/.  ^  .....  ,  ,  reltrained  rroin 

an  order  of  this  court;  one  condition  in  it  was,  that  the  par-  bringing  a  bill  -^ 
ties  fhould  be  reftrained  from  bringing  a  bill  in  equity  againft  ">  ^q^ity,  the 
the  arbitrators :  they  awarded  9150/.  to  be  due  to  Mr.  Eade^^^^l^^l,^^ 
on  the  balance  of  accounts  j  upon  which  Mr.  Lingdod  brought  award  may  be 
a  bill  againft  the  arbitrators,  Croucher  being  cme,  charging  cor-  dcfcaive in  point' 
ruption  and  partiality,  and  praying  that  they  may  fet  forth  the  picadTt  irblr 
general  accounts  between  the4)laintiff  and  the  defendant  ^^^  to  a  bill  he«e» 
relating  to  the  partnerfhip. 

To  fo  much  and  fuch  part  of  the  bill  as  feeks  a  general  ac« 
count,  ^c,  the  defendants  refufed  to  difcover,  and  pleaded  the 
award  in  bar. 

The  bill  further  prayed  a  difcovery  from  what  account  Of 
liccounts  of  the  parties  they  founded  their  award. 

To  this  part  they  likcwifc  fcfufcd  to  difcover,  and  'pleaded 
'|hc  award  itfelf  in  bar;  *      •  *      .  ». 

^     Lo&» 


39^  CASES  Argued  and  Determinecf 


Lord  Chancellor, 

ArbitratortfiM^y  ThcFC  arc  many  inftances  in  this  court,  where  arbitrators  t<y 
plea4  tbeawird  a  bill  charging  corruption  and  partiality,  may  plead  the  award 
chw^ir*Mtii-  ^^  ^^^  ^^  ^^^  difcovery  ;  but  then  it  is  incumbent  uppn  them 
lity,TJt^key*'  to  fupport  their  plea,  by  (hewing  themfelves  incorrupt  and 
muft  fupport  impartial,  or  otherwife  the  court  will  give  a  party  a  remedy  by 
ftrw4~ll2»-   "»*king  arbitrators  pay  cofls. 

felves  impardal, 

or  the  court  will,  J  remember  an  inftance  of  this  fort  in  a  famous  cafe  of  John 
SmcdVby  Lak-  ^<^rdy  ^ho  being  a  party  in  a  caufe  where  one  John  fVarner 
them^  tbem^^j  was  an  arbitrator,  upon  IVard^^  coming  into  the  room  he  faid, 
i^**  I  John  Warmr  will  make  you  John  Ward  pay  cofts, 

Warit  complained  to  the  court  of  this  partial  behaviour  in 
the  arbitrators  ;  and  the  court  inverted  lVarnir*%  threats,  for 
they  made  him  pay  Jahn  Ward  cofts. 

The  great  doobt  with  me  is,  as  this  award  feems  to  be 
fxecutory  and  ncft  final,  whether  it  is  a  good  award  at  law  ; 
and  if  it  is  not  good  at  law,  then  how  can  the  arbitrators  plead 
it  in  bar  to  the  difcovery  prayed  by  the  bill  ? 

WhereafubQii:.      When  thc  parties  have  fubmitted  to  make  the  fubmiffion  to 
Hon  to  an  award  theaward  a  rule  of  ccurt,  \X,  is  a  contempt  of  this  court  to  dif- 
baib^n  made  a  p^fg  ^jjg  order,  unlefs  they  Can  (hew  partiality,  corruption  or 
L"a  contempt  of  ™»^c^^viour  In  the  arbitrators  J  and  this  will  depend  upon  the 
that  court  to  dif-  denial  of  thefe  fadi^  in  their  anfwer  ;    and  if  they  dp  that  fuf- 
SJl^g'^Th  ^^tln  ^^^^'^^'y.'   the  plea  ought   to  be  allowed  j   but  ftill,  if  upon 
ilhew  partiality^  the  hearing  of  the  caufe  the  evidence  fhould  be  ftrong  enough 
corruption  or      to  Convince  the  court  that  the  arbitrators  have  been  guilty  of 
SfwW^'i^''   corruption,  partiality  or  mifbehaviour,  it  will  effedually  open 
the  plea :  therefore  I  am  of  opinion  notwithftanding  any  de- 
fed  in  the  award  in  point  of  law,  yet  upon  the  parties  agrecr 
ing  to  make  the  fubmiffion  a  rule  of  court,  and  one  condition 
in  it  being  to  be  reftrained  from  bringing  a  bill  in  equity  againft 
the  arbitrators,  the  plea  of  the  award  by  them  ought  to  be 
allowed* 

In  the  cafe  of  Mr.  Robins^  the  cpunfel,  who  was  appointed 
an  arbitrator  by  this  court,  accepted  of  it  upon  a  provifo 
that  thc  parties  would  enter  into  a  rule  not  to  bring  a  bill 
in  equity,  which  was  done  accordingly ;  notwithftandine 
this,  the  party  againft  whom  the  award  was  made  brought 
a  bill  againft  the  arbitrator,  and  charged  corruption  and 
partiality  j  upon  which  Mr.  Robins  moved  Lord  Chan- 
cellor King  that  he  might  be  ftruck  out  from  being  a  party  to 
the  caufe  :  his  Lordfhip  granted  the  nootion,  and  faid  it  would 
be  a  very  great  hardfhip  upon  arbitrators  if  they  fiiould  be 
barraifed  with  fuits^  when  th^y  undertake  fuch  an  employ menc 
..  s  withdtU 


in  the  Time  of  Lord  Chancellor  Ha&dti^ickb.  ^ 

without  any  gratification  ;  and  that  allowing  they  are  liable  to 
fuch  a  bill,  would  efFe£tually  difcourage  perfons  of  worth  from 
accepting  of  being  arbitrators  ;  and  therefore  he  firuck  him  out 
from  being  a  party. 

So  in  the  cafe  of  the  Eaji- India  company,  where  they  agreed 
to  wave  the  penalty,  but  infifted  upon  it  afterwards  ;  the  bill 
was  difmifTed  as  againft  the  pcrfon  who  was  liable  to  the  penal- 
ty.    Viditbi  EaJ}' India  company  v.  Sandys^  i  Virn*  127. 


Fitzgerald  vcrias  Buri,  Augujl'j^  1742.  Cafe  266^ 

Lord  Chancellor, 

I  Have'  not  known  a  plea  drawn  up  in  thit  manner ;  it  is  a  DenyingnoHceo^ 
plea  of  a  mortgage  for  valuable  confideration  without  any  *?|f  P***"^i^* 
notice  of  the  plaintiff^s  right,  and  not  in  the  common  manner  of  S/executioa? 
of  pleading,  for  he  begins  with  deducing  the  whole  title  fromo^t^^<i9  or 
Mr.  Aylmon  and  his  wife  through  the  fcveral  deraignmeots  toJ^^J^^®^^ 

himfelf.  moacy,  it  not 

fufficienti  you 

The  plaintiff  claims  as  heir  at  law ;  the  defendant's  manner  haf  n*^"tiL^lt 
of  fwearing  he  had  no  notice  is  too  reftrained,  for  he  does  not  or  before  the 
fwear  at  or  before  the  execution  that  he  had  no  notice,  but  cau-  «wcutioa, 
tioufly  at  the  time  of  the  execution^  or  at  the  time  he  paid  the  con^ 
fideration-money  he  fwears  he   had  no  notice.     The  plead  was 
allowed^ 

Burt  vct{us  Brown,  Auguji^y  1742.  Cafe  267. 

Lord  Chancellor, 

THERE  are  feveral  points  here  that  rarely  come  before  in  the  p]«i  of  la 
a  court  of  equity,  but  when  they  do  I  muft  judge  of  ■^**"»  younwft 
themftridly,  asinacourtoflaw.  "wM^al^r 

.  otfaerwife  it  it  n« 
One  of  the  plaintifPs  demands  relates  to  the  real  eftate  of  the  ***'• 
plaintiiFs  wife's  father,  devifed  by  him  to  the  mother. 

An  account  is  fought  by  the  bill  of  this  eftate. 

A  plea  put  in  of  a  conveyance  to  the  defendant  by  the  mo- 
ther, and  alfo  a  plea  ot  an  alien  ;  now,  it  muft  depend  merely 
upon  the  difability  from  the  mother's  being  an  alien,  for  the 
defendant  has  not  made  out  the  other  part  of  the  conveyance  to 
himfelf;  though  if  a  voluntary  fettlement  had  been  (hewn  from 
the  mother,  notwithftanding  her  being  an  alien^  I  fhould  have 

thcuight 
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thMght  it  a  bar  to  the  pUintiiPs  demand  ;  but  nothing  is^ 
more  frequent,  than  for  parties  to  defert  the  ftrongeft  part  of 
the  cafe»  and  endeavour  to  cover  it  with  a  weaker. 

Then  it  muft  depend  fingly  upon  the  plea  of  her  being  an 
alien,  and  confequently  incapable  of  tran&nitttog  any  defcent 
of  thofe  lands  to  ber  daughter. 

As  to  the  (hewing  the  want  of  civil  blood,  I  muft  lay  this 
out  of  the  cafe,  becaufe  the  defendant  has  not  averred  in  hia 
plea  that  (he  was  an  alien. 

Then  it  refts  fingly  upon  the  plea  of  inquifition  on  behalf  of 
the  crown,  by  which  it  is  found  (he  was  born  at  RotUrdam* 

Now,  as  to  that,  to  be  fure  it  is  an  unfavourable  plea ;  for,  it 
is  a  very  extraordinary  thing,  that  the  defendant  (hould  have 
fought  out  for  a  difability  in  bis  wife,  and  -prociured  an  inqui* 
.fition  from  the  crown,  if  it  had  not  been  originally  with  z 
view  of  getting  a  grant  of  it  to  himfelf. 

I  muft  take  it  as  firi(5ily  as  if  he  had  pleaded  to  an  a£lioti 
,at  jlaw>  and  will  make  no  prefumption  in  favour  of  fuch  a 
pica. 

It  fets  out  pretty  oddly,  for  the  words  are,  **  by  means  of 
*^  the  devife,  this  defendant,  in  the  right  of  his  wife,  bei;ame 
•*  feifed  of  all  the  real  eftate. 

JiB  alien  may  An  alien,  to  be  fure,  is  capable  of  taking  by  purchafe  ;  but^ 
CtA^iru*^  ^7  ^^'  **  meant  a  conveyance  at  common  law,  or  any  other 
tlM  benefit  of     kmd  of  purchafe,  but  then  it  is  for  the  benefit  of  the  crown. 

tlie  crown. 

There  is  no  in-       I  know  V  no  inftance  where  a  woman  alien  is  in  pofle^on  of 
*^^£r£m  hdd**  an  eftate,  but  that  it  muft  be  for  the  benefit  df  the  crown  ;  and 
tiMtftperfonby  I -not  remember  it  has  ever  been  held,  that  the  hu(band,  by 
snaxryingan alien  marrying  her,  can  be  faid  to  be  feifed  of  this  eftate. 

woman,  is  icifed 

l^nrcbafedbuber.  In  cafes^of  forfeiture  to  the  crown,  an  efcheator  is  a  known 
officer,  and  commiffions  of  this  kind  (hould  be  either  direded  to 
him,  or  to  a  number  of  commiifioners,  of  which  there  muft  be 
z  quorum. 

But  here  the  direflion  is  to  the  advocate  general,  and  the 
cuftom  of  direfiing  to  him  at  Jamaica  is  not  fet  forth  j  an4  be- 
fides,  Jamaica  is  divided  into  different  diftrids,  and  it  is  i^ot 
ihewn  nere,  that  the  commiffion  was  direded  to  the  particular 
diftrid  where  the  lands  lay,  and  therefore  as  irregular  as  if  ^q 
crown  ihould  diredl  a  commiifion  to  conuniffioners  in  London^ 
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to  try  whether  lands  lying  in  Kent  or  EJex  arc  in  the  hands  of 
an  alien. 

The  commiffion  finds,  indeed,  that  (he  is  ah  alien,  but 
jCommiiSons  of  this  kind  are  diftinguifhed  from  commiffions  of 
attainder,  for  that  is  only* for  the  fake  of  informing  the  crown,} 
but  a  commiffioh  to  inquire  whether  the  ^perfon  is  an  alien,  ia 
to  intitle,  but  no  body  is  bound  by  it,  fcyr  a. man  may  traverfe 
it  in  the  proper  court  of  law,  and  is  returi>able  in  the  Excher  • 
qiier,  where  the  party  againft  whom  it  is  found  may  difpute  the 
juiftnefs  or  validity  of  it :  But  as  the  defendant  has  not  averred, 
whether  the  mother  was  an  alien  or  not,  it  is  ftill  open  to  be 
controverted  by  the  daughter,  and  tnerefore  as  to  that  part  of 
the  plea,  it  is  no  bar. 

The  defendant's  plea  as  to  the  perfonal  eflate  is  a  ftated  ac« 
count,  and  a  convidion  of  manflaughter. 

A  man  who   pleads   a  ftated  account,    niuft  fliew  it  was  ^  P^**  ^*  ^"^ 
in  writing,  and  like  wife  the  balance  in  writing,  or  at  Icaft  |12^°[t'i]jjJ* 
fet  forth  what  the  balance  was,  peither  of  which  is  done  fai' the  account  wu 

wai. 

As  to  the  plea  of  conviftion,  there  is  no  colour  to  fay,  that  l»»pieaofcwH. 

this  (hall  ftand  as  a  plea^  for  I  cannot  take  things  of  this^^'^"^^*P"** 

kind  to  a  common  intent,  but  muft  judge  with  equal  ftrift*  co^JJ^ftj.^ 

nefs,  as  if  it  was  a  plea  at  common  law.  with  equal  ftria-* 

neft  as  if  it  was 
a  plea  at  common  iaw» 

The  defendant  in  his  plea,  fays,  that  in  0^**/r  1748,  in  SayJpa.thit -A 
Galloway,  A.  gave  a  mortal  wound  to  B^  of  which  he  languifli-  SoundTo  J?,  of 
ed  and  died,  but  does  not  fay  in  what  part^.  received  .  the  which  he  dicd^ 
wound  :  That  it  was  tried  at  the  affixes  at  Galloway,  but  docs  jf  ^^"*."^j^ 
not  fay  the  perfons  who  tried  it  had  a  commiffion  of  gaol-deli-*  p^^/r.  recel«ta| 
very,  or  that  they  wefe  juiliccs  of  oyer  and  terminer^,  ^  the  wound,  it 

hflfl*        / 
So  faymg  that  A.  was  tried  at  Galloway  aflizes^  without  faying  the  pcrfontvho  tned  him  bad  SCOIBf 
aiiCion  of  gaol  delivery,  is  alio  bad. 

Now  this  is  not  fufficient,  for  in  a  plea  you  ought  to  fet 
forth  the  jurifdi£tion,  and  that  they  had  a  right  to  try  it,  or  it 
will  not  be  ftrong  enough  to  forfeit  perfonal  eftate. 

As  to  the  plea  of  not  making  the  Attorney  General  a  party,  An  loquiatfoacif 
diere  can  be  nothing  in  it,  for  the  reafon  I  faid  before,  becaufe  *ttainder  it  only 
ah  inquifition  of  attainder  is  only  to  informi  and  does  not  inr  doe*°not^*itk 
title  the  crown  to  any  right.  the  crown  to  u^ 

right. 

>    All  the  pleas- muft  be  over-ruled. 
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Cafe  268*  Jones  verfus  CoxeUr^  Auguft  12,  1742; 

Lord  Chancellor, 

Coftiineqviity  fT^  H  £  giWng  of  cofts  in  equity  is  intirely  dircretionaiy^* 
•redifcretianary,  J|^  j^^  jg  ^ot  at  all  Conformable  to  the  rule  at  law,  and  iii 
toc'oMhcde-  ^***s  court  they  give  cofts  to  the  time  of  thedccrce» 

cree  $  at  law 

2i^«f  ai^  But  at  law  unUa  iireaiofiat  danmorum^  and  therefore  they  do 
wait  till  the  final  not  from  time  to  time  dired  cofts,  but  wait  till  thtre  is  a  final 
Juagment.         judgment. 

Where  the  po-        Here  IS  a  fuggeftion  to  the  court,  that  the  poverty  of  thi 
▼erty  of  the      pcrfoii  Will  not  allow  her  to  carry  on  the  caufe,  unlefs  the 
Sot^ioiTh^t.  court  will  direa  the  defendant  to  pay  fomething  to  the  plaintiff 
^xtf  on  the     in  the  mean  time* 
Canie,  Lord 

S^fthSfcaito  Therefore,  according  to  the  prayer  of  the  pctitioii,  let  the 
be  taxed,  and  Mafter  tax  the  cofts  decreed  to  be  paid  by  the  defendant  to  the 
P»**  *°/ hcr^»  P'**'*^^^*  *"^  when  it  is  fo  taxed,  let  them  be  paid  to  her,  t<t 
^on^ith^    empower  her  to  go  on  with  the  caufe. 

Cafe  269.    7%^  Cbaritahli  Corp§rafUn  Terfus  Sir  Robert  Sutton  and.  otbers^ 

Juguji  13,  1742* 

Lord  Chancillor, 

Tbehm  mu  rT^HE  end  of  the  plaintHP&  bill  is  to  be  relieved  againft 
riS^'a^a^ft  X  ^^^  defendants,  .who  are  fifty  in  number,  and  were  ei^ 
thedeM»nt«"  ^*^^.^^™"'^t^^""^^"»  ^^  *"  Other  officcs,  and  to  have  a  fatis- 
€»inWttee-ineD,  fadion  for  a  breach  of  truft,  fraud,  and  mifmanagment. 

01  brother 

•flicesy  aad  to  ^_^, 

hav^  a  fatiafae-       The  Corporation  took  ita  rife  from  a  charter  of  the  crown. 

tion  forabrdich 

tA^iJ!!!li.  .  ^^^ *^^^ ^y ^^^ ^^^^^^ >^  ^^^ ^ ^^ i^fs  t^^» 20^000 /.  at i 

VKJit.  tinie,  or  more  than  30,000/. 

Several  poweris  Vretc  granted  for  carrying  on  the  affairs  of 
the  corporation,  and  feven  perfons  appointed  under  the  name  of 
committee-men  i 

The  manner  of  lending  upon  pledges^  fcfr.  the  charter  in- 
ftitutes  feveral  kinds  of  ofiiccrs,  particularly  one,  called  the 
Warehoufe-keeper. 


in  the  Time  of  Lord  Chancellor  HardWicke.  401 

It  reftrains  the  company  from  banking,  unlefs  with  notes 
payable  on  demand,  and  confined  within  the  amount  of  the 
flock. 

'  Thefe  are  thre  material  powers.' 

The  intention  of  it  is  extremely  plain,  to  afSft  poor  perfons 
with  fums  of  money  by  way  of  loan^  to  prevent  their  falling 
iiito  titte  hands  of  pawnbrokers,  (5fr« 

In  1724;  by  the  King^s  iign  manual  the  ftock  was  enlarged 
to  100,000  /.  in  1 728,  to  300,000  /.  and  in  1730,  to  600,000  /• 

I  cannot  help  obferving,  as  I  go  along,  that  this  deviation 
from  the  original  fund,  was  a  handle  for  all  the  mifchiefs  which 
happened  afterwards. 

One  key  of  the  warchoufe  was  to  be  in  the  cuftody  of  thg 
wanhoufe-keepery  another  in  the  cajbier's  pojfejjiony  and  a  third  ia 
the  bcok' keeper* Sy  that  each  might  be  a  check  upon  the  others. 

There  was  another  officer,  called  iJ)efurveyor  of  the  wareboufe^ 
whofe  bufmefs  it  was  to  examine  all  the  pledges  taken  in  by 
the  warehoufe-keeper. 

If  there  was  any  defeft  of  the  goods  in  value,  the  warehoufe'- 
keeper^  was  to  make  it  good  out  of  his  own  eftate- 

It  has  happened  that  the  moft  important  of  thefe  rules  was 
broke  through  by  the  court  of  committee. 

The  ca(hier  was  ordered  to  deliver  over  the  key  of  the  warc- 
houfe to  the  accomptant. 

In  1726,  John  Thompfon  was  appointed  warehoufe-keeper :  He 
was  ordered  to  deliver  over  to  the  meflenger  and  common  fervants 
the  key  of  the  warehoufe. 

In  September  1 726,  thefurvtyor  of  the  zvarehoufe  was  difcharged, 
and  there  was  never  any  appointed  afterwards  5  fo  that  all  the 
checks  upon  the  warehoufe- keeper  were  taken  away. 

Afterwards  Mr.  TVoolley  and  Mr.  Warren  were  appointed 
affiftaiits  to  the  warehoufe- keeper. 

It  does  not  appear  to  me,  that  thefe  perfons  were  any  check  at 

all  upon  the  warfhoufe-keeper^  for  they  garc  no  fecurity  to  the 

Vol.  II,  D  d  corporation^ 
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corporation,  but  are  rather  to  be  confidered  as  his  fenrants  than 
the  fervants  of  the  corporation. 

So  that,  from  this  time,  the  whole  power  of  pledging,  &^* 
devolved  upon  thefe  three  pcrfons  ;  and  from  hence  the  fcene 
of  iniquity  began,  the  lending  more  money  upon  old  pledges, 
without  calling  in  the  firft  fum  lent. 

But  the  general  and  moft  deftrudive  method  was  advancing 
money  feveral  times  upon  old  pledges,  which  were  not  worth 
more  than  the  firft  fum  lent,  or  elfe  giving  credit  upon  ima- 
jginary  pledges. 

The  corporation  lent  out  to  Thomp/om  himfelf,  upon  thefe 
fiSitious  pledges,  large  fums  of  money,  notwithftanding  he 
had  the  whole  management  of  thefe  pledge^,  fo  that  he  might 
be  faid  to  be  both  borrower  and  lender. 

fFiolley  and  Wamn  were  permitted  to  zSt  as  brokers  for 
the  borrowers^  and  three  parts  in  four  of  the  loans  were  tranf« 
a£ted  in  their  names. 

The  court  of  committee  took  notice  of  this  asanabufe^ 
and  that  they  had  printed  advertifements,  giving  direSions  to 
perfons  to  apply  to  them,  in  order  to  monopolize,  the  whole 
brokerage,  upon  which  the  committee  made  an  order,  that  all 
perfons  might  employ  their  own  brokers  j  and  yer,  notwith* 
ftanding  this,'  the  comitiittee  afterwards  made  fFoolley  and. 
Warren  ai&ftants  to  the  warehoufe-keeper. 

The  lofs  which  enfued  from  this  mifinaiiagement  is  prodU 

(rious,  for  the  witnefTes  have  proved  very  clearly  that  the  money 
ent  was  385,000  /.  whereas  the  value  of  the  goods  pledged 
was  not  worth  more  than  35,000  /.  fo  that  the  lof&  to  the  cor* 
Itoration  is  not  lefs  than  350,000  /• 

The  material  conflderatlon  for  me  is,  from  what  caufes, 
and  from  what  perfons,  this  lofs  may  be  faid  to  arife. 

One  fet  of  perfons  are  clearly  liable,  thofe  who  lent  the  mo- 
ney of  the  corporation  upon  fiditious  pledges :  There  were  a 
certain  confederacy,  or  rather  confpiracy,  who  pailed  in  the 
caufe  under  the  name  of  the  partnerfliip  of  three,  or  the  part- 
nerlhip  of  four,  or  of  five. 

Lgrd  Hardwicke  then  ftated  the  evidence  of  John  Thomp^ 
fon^  the  warehoufe-keeper,  who  was  examined  for  the  plain- 
cifis.  , 
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It  is  proved  by  him>  that  there  was  a  partnerihip  of  five, 
under  a  pretence  of  carrying  oq  a  projed  of  mmes  in  Scotland i 
and  thac  none  of  the  committee  knew  how  the  account  of  the 
pledges  ftood,  except  this  partnerifaip  of  five,  four«  and  three. 

The  defendants  have  objeSed  to  his  evidence^  becaufe  he 
Vras  concerned  principally  in  the  fraud,  and  run  away  out  of 
the  kingdom  in  order  to  avoid  juftice ;  and  befides  that,  by  an 
ad  of  parliament  made  in  the  6th  year  of  Gt9. 2.  ch.  2.  Thomp^ 
fin  is  intitled  to  one  fifth  of  what  be  (hall  difcover  oftfae  com* 
pany's  effeds. 

It  is  very  true,  this  is  a  legal  obje£^ion,  and  though 
he  is  not  a  good  witnefs  with  refped  to  the  five  partners, 
who  have  not  examined  him,  yet  he  is  certainly  a  good 
witnefs  againft  fuch  of  the  defendants  as  have  crofs  exa* 
mined  him,  and  who  have  thought  proper  to  read  his  de« 
pofition. 

The  grounds  upon  which  the  plaintiffs  found  their  relief 
againft  the  committee-men  are  thefe  : 

I  ft.  That  they  have  been  guilty  of  manifeft  breaches  of 
truft,  or  at  leaft  of  fuch  fupine  and  grofs  negligence  of  their 
duty,  and  fo  often  repeated,  that  it  will  amount  to  a  breach 
of  truft. 

Thefe  are  great  ^nd  important  queftions. 

It  will  be  proper  to  ftate  what  are  the  adual  breaches  of  truft; 

I  ft,  Pai&ng  of  notes,  i^c. 

2dly,  Signing  notes  for  loans  Upon  pledges,  called  renewed 
pledges,  though  they  knew  at  the  fame  time  that  the  money 
originally  lent  was  not  paid, 

3dly,  Signing  notes  of  John  Tiffin,  warehdufe-kceper, 

4thly,  Taking  off  all  the  checks  upon  him,  f^c. 

5thly,  Making  fcveral  orders  tp  put  it  in  the  poiper  of 
Thompfin^  fFamn^  and  Woolltj^  to  commit  thofe  frauds. 

As  to  the  three  firft,  they  are  adual  breaches  of  truft,  and 
the  committee-men  are  clearly  guilty  who  have  been  concerned 
in  them. 

The  ly-Uxw  prefcribes,  that  when  notes  were  to  be  iffued  bjr 
the  cafliier,  th^^  ihould  be  figned  by  one  of  the  committce-mftn.> 
and  intended  ^  4  cbcck  opon  the  wareliott(e«lKeKi  M^^ifi^>^^ 

©4a  ^^ 
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Now  feveral  notes  have  been  iflued,  without  obferving  this 
rule,  which  is  an  exprefs  contravention  of  the  by-law. 

A  regiftry  of  pledges  was  kept,  in  which  an  entry  is  made  of 
the  value  of  the  goods  pawned  :  After  this  was  done,  a  new  loan 
is  made  upon  the  fame  pledge,  to  the  fame  perfoti,  and  a  refer- 
ence to  the  old  number  in  the  regiftry  upon  every  new  advance  ; 
fa  that  it  may  be  called  a  pedigne  of  hans  through  twenty  itfcents, 

'  Now  it  is  not  in  the  nature  of  the  thing  poffiblc  to  fuppofe, 
that  the  fame  perfon  wanting  to  reborrow  could  replace  the  firft 
nxoney  lent;  and  therefore/at  the  out-fct.  was  a  plain  and  ob- 
vious fraud. 

I  (hall  therefore  direflan  inquiry  into  the  value  of  the  goods 
in  general  which  have  been  pledged. 

As  to  the  third  breach  of  truft,  the  committee-men's  beha- 
viour, with  regard  to  Thompfon  thtir  warehoufe-keeper. 

It  is  fuch  a  notorious  fraud,  or  at  leaft  grofs  inattention,  to 
fufFer  him,  who  was  to  fet  a  value  on  all  the  pledges,  to  bo/row 
money  upon  them  hi mfelf;  that,  Khali  dired  thofc  who  iball 
appear  to  be  guilty  of  it  to  make  good  the  lofs« 

As  to  the  fourth  and  fifth  breach  of  truft,  the  taking  ofFall 
checks  upon  Thompfon^  and  making  feveral  orders  to  put  it  in  the 
power  of  Thompfmy  WoolUy^  and  Wamn^  to  commit  thofe  frauds. 

They  are  not  fo  clearly  breaches  of  truft,  though  at  the  fame 
time  they  appear  tq  me  to  have  tended  greatly  to  the  lofs  and 
prejudice  of  the  corporation*. 

But  whether  they  are  criminal  will  be  the  queftion?  Now  I 
think  the  perfons  prefent  are  only  liable  who  iflued  out  the 
orders,  which  invcfied  Thompfon^  JVoolley^  and  Warren^  with 
fucii  powers. 

But  then  Another  head  of  charge  has  been  made,  under  the 
crajfa  negltgentia^  which  has  been  divided  Jntothefe  feveral 
branches ; 

.  J  ft.  The  committee-men's  non^atfendance  upon  their  em^ 
ploymcnt. 

2dly,  Their  not  obfcrving  the  by-law  of  laying  the  balance 
Ojr  calh  regularly  before  them.  ... 

3dly,  Not  taking  any  notice  of  forfeited  pledges. 


in  theTime  of  Lord  Chancellor  Hard w I cke.  405 

4thly,  Never  once  infpeaing  the  warehoufe  to  fee  what 
humber  of  real  pledges  were  there. 

5thly,  Putting  the  whole  power  into  the  hands  olTbompfon^ 
Woolley^  iand  Warren. 

Now  from  all  thefe  an  accumulated  charge  is  made  againft 
the  whole  body  of  direSors  or  committee-men. 

Confider  firft  the  foundation  of  this  general  charge* 

I  take  the  employment  of  a  director  to  be  of  a  mixed  nature ;  The  ofScc  of  a 
it  partakes  of  the  nature  of  a  publick  office,  as  it  arifes  from  <^»!^«^of  "  o*"  * 

^L        I       ^         r  ^i-  mixed  natiite, 

the  charter  of  the  crown.  pubiick  asar.fmg 

from  the  charter 

But  it  cannot  be  faid   to  be  an  employment   affeSing  the  tt  ihVfame" time 
public  government ;  and  for  this  reafon  none  of  the  direflors  is  nor  an  em- 
pf  the  great  companies,  t\ie  Bank^  South  fea^  &c.  are  required  JffJasX'^ub- 
to  qualify  themfelves  by  taking  the  facrament.  Hck  government, 

for  none  of  the 
dire£bors  of  the  great  companies  are  required  to  qualify  by  taking  the  facrament. 


Therefore  committee-men  are  moft  properly  agents  to  tbofe  Committee-mea 
who  employ  them  in  this  truft,  and  who  empower  them  to  di-  ag^ius^toMofc 
te&  and  fuperintend  the  affairs  of  the  corporation.  who  employ 

theminthc  truft. 

In  this  refpea  they  may  be  guilty  of  afls  of  commiffion  or  tL^Xpomion 
emiflion,  of  malefeafance  or  nbnfeafance.     Vide  Domains  Civil  affairs. 
Law  upon  this  head,  2  B.  Tit.  3.    Sec,  i  &  2. 

Now  where  afts  are  executed  within  their  authority,  as  re- 
pealjing  by-laws  and  making  orders,  in  fucb  cafes  though  at- 
tended with  bad  confequences,  it  Will  be  very  difficult  to  de- 
termine that  thefe  are  breaches  of  truft. 

For  it  is  by  no  means  juft  in  a  judge,  after  bad  confequences 
hayc  arifen  from  fuch  executions  of  their  power,  to  fay  that 
they  forefaw  at  the  time  what  muft  neceiFarily  happen  ;  and 
therefore  were  guilty  of  a  breach  of  truft. 

Next  as  to  malefeafance  and  nonfeafance. 

To  inftance  in  non-attendance ;  if  fome  perfons  arc  guilty  ^  5^^*  "<»^ 
of  grofs  non-attendance,  and  leave  the  management  intireiy  to  commit"a.man 
others,    they  may   be  guilty  by   this  means  of  the  breaches  may  make  him 
of  truft  that  are  committed  by  others.  guilty  of  the 

.    '  breaches  or  inift 

ccmmitted  by 
P  d  3  By  o^crs. 
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Atruftee'ifay-  By  accepting  of  a  truft  of  this  fort,  a  pcrfon  is  obliged  id 
iSefit  from  the  ^^ccutc  it  with  fidelity  and  rcafonable  diligence  ;  and  it  is  no 
truft,  bat  merely  cxcufe  to  fay  that  they  had  no  benefit  from  it,  but  that  it  was 
honorary,  is  BO  merely  honorary ;  and  therefore  they  are  within  the  cafe  of 
wwdiliwce.  common  truftecs.     Vidi  Goggs  v.  Bernard^  i  Salk.  26. 

Another  obje£lion  has  been  made,  that  the  court  can  make 
no  decree  upon  thefe  perfons  which  will  be  juft,  for  it  is  faid 
every  man's  non-attendance  or  omiifion  of  his  duty  is  his  own 
default,  and  that  each  particular  perfon  muft  bear  fuch  a  pro* 

{lortion   as  is  fuitable  to  the  lofs  arifing  from  his  particu- 
ar  negled,  which  makes  it  a  cafe  out  of  the  power  of  this 
Court. 

Now  if  this  dodlrine  ihould  prevail^  it  is  indeed  laying  ihi  axi 
to  the  root  of  the  tree. 

Whereafuptne  But  if,  upon  inquiry  before  the  Mafter,  there  ihould  appear 
negli^ncejp-^^  ^^  ^^  *  fupirie  negligence  in  all  of  them,  by  which  a  grofs 
committee,  by'  complicated  lofs  happens,  I  will  never  determine  that  they  zxc 

which  a  coropli-  not  all  guiltV* 
c»t«)  lofi  hat  ^        ^ 

liappened*  they   are  all  guilty. 

Axourt  of  equi»y  Nor  will  I  evcr  determine  that  a  court  df  equity  cannot  lay, 
troft,  bs  it  in  a   either  in  a  private,  or  a  public  capacity. 

pablick  or  a  ' 

^vace  capacity. 

There  can  be  no  Thc  tribunals  of  this  kingdom  are  wifelf  formed  both  of 
injury  but  there  courts '^  of  law  and  equity,  and  fo  are  the  tribunals  of  moft 
MtSsteUMwaUof ^''^^^  nations;  and  for  this  reafon  there  can  be  no  injury 
this  kingdom  are  but  there  muft  be  a  remedy  in  all  or  fome  of  them;  and 
wifely  formed  therefore  1  will  ncyer  determine  that  frauds  of  this  kind 
U^a^MuitV^  are  out  of  the  reach  of  courts  of  law  or  equity,  for  an  intole- 
rable grievance  would  follow  from  fuch  a  determination*. 

In  the  prefent  cafe  one  thing  is  clear,  that  Sir  Archibald 
Grants  Robinfon^  Thompforiy  Burrows,  and  Squire,  who  were 
the  five  that  were  engaged  in  that  confederacy,  are  cer- 
tainly liable  to  make  good  the*lofles  which  the  corporation 
have  luftained  in  the  firft  place,  and  the  committee-men  who 
were  not  partners  in  this  affair  are  liable  in  the  fecond  place 
only. 

Though  the  Therefore,  in  the  prefent  cafe,  I  am  of  opinion,  if  there  is 

commitiee  were  no  evidence  to  charge  the  committee-men  of  being  privy  to  thc 
6r?gbKut*   original  dcfign,  yet  they  will  be  guilty  in  the  fecond  degree, 

^et  they  are 

guilty  jn'the  fecond  degree,  by  negleAiog  to  ufc  the  power  invefted  ia  thezni  to  prevent  the  ill  cooic« 

^[inacis  4ui^$  horn  fucb  a  eoftfcceracy, 

^7 
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by  conniving  at  the  affair,  and  not  making  ufe  of  the  proper 
power  invefted  in  them  by  the  charter,  in  order  to  prevent  the 
ill  confequences  arifing  from  fuch  a  confederacy, 

I  (hall  begin  with  fuch  of  the  defendants  as  ought  to  be  dif« 
mified,  againR  whom  the  bill  cannot  be  fupported,  and  then 
his  Lord£bip  named  fome  few  of  them  only. 

I  (hall  dired:  the  Mafter  to  inquire  who  were  the  committie'- 
trnn  that  iigned  notes  to  Thompfon  the  keeper  of  the  ware- 
houfe,  for  they  muft  be  refponfible  for  the  loiTes  arifing  from 
thence,  which  muft  be  made  good  by  them  or  their  repre- 
sentatives. 

I  do  likewife  declare  thofe  committee-men  to  be  liable  who 
have  ifTued  notes  upon  loans  called  renewed  pledges,  without 
being  figned,  and  the  lofles  from  it  to  be  made  good  by  them 
or  their  reprefentatives. 

The  Mafter  muft  alfo  ftate  the  whole  lofs  the  corporation 
has  fuftained ;  and  for  the  better  difcovery  let  all  bboks  and 
papers  be  produced  by  the  feveral  defendants  upon  oath,  and 
let  the  plaintiffs  by  their  proper  officers  produce  books  and 
papers  on  the  oath  of  the  faid  officers. 

The  late  Mr.  Ayjlahit  being  a  committee-man,  let  his  repre- 
Tentative  appear  before  the  Mafter  to  be  examined  as  to  the 
hand  his  principal  had  in  this  affair,  and  to  produce  all  papers 
in  his  cuftody  relating  to  it. 

All  other  matters  muft  ftay  until  the  caufe  comes  back  upon 
the  Mafter's  report. 


Ex  parte  LudloWj  Augufi  13,  1742,  in  lunatici  petiiions.        C  f  2  o 
inr^HE  committees  of  the  lunatick's  eftate,  who  are  inti-  *  .*.^«:«...- ^r 

■  ij         '      i         /•!  ^         i'ii_i»j  A  committee  Of 

X     tied  to  It  themfelres  after  his  de^n,  did,  upon  repairs  a  lunatick*8 real 
being  wanting  in  the  real  eftate  for  barns,  i^c.  chufe  rather  «fta^n»y««t 
to  lay  out  25/.  in  buying  timber  than  take  it  off  the  eftate,  ^^^^^^^^"^ 
notwithftanding   there  was  'timber  upon  it   proper  for  this 
purpofe. 

Lord  Chancellor, 

I  am  of  opinion,  that  committees  of  the  real  eftate  of  a  lu- 
natick  may  exercife  the  fame  power  over  it  in  regard  to  cutting 
timber  for  repairs,  as  any  difcreet  perfon  who  was  the  abfotute 
owner  of  it  might  do;  and  therefore  the  committees  oi  this 

D  d  4  t^^x^^ 


^oS  Q  A  S  E  S  Argued  and  Determined  ; 

eftate  muft  make  good  this  fum  of  25/.  to  the  perfonal  eftlte, 
for  they  appear  to  me  to  have  done  this  merely  with  regard  to 
their  own  intereft,  as  the  reverlion  of  the  real  eftate  belongs 
to  them. 


Cafe  271  •   Hedges  vcxCms  Cardonmlj  in  the  paper  of  exceptions  ^  O£fober  lyj^i. 


A  eujiodium  18 
the  poffeffion  of 
lands  belonging 
to  an  outlaw, 
granted  to  the 
plaintiff  by  the 
court  of  Exche- 
quer in  Ireland, 


Lord  Chancellor, 

yi  Cuftodium  is  where  a  pcrfon  in  Ireland  is  fued  to  an  out- 
-^  lawry,  and  the  plaintiflf  in  the  aftion,  upon  an  application 
to  the  court  of  Exchequer  there,  has,  by  virtue  of  a  cuftodium 
ifluing  from  thence,  the  pofleffion  of  the  lands  belonging  to 
the  outlaw. 


Where  the  party  who  takes  the  exception  did  not  lay  a  ma- 
terial piece  of  evidence,  which  he  had  then  in  his  power,  be- 
fore the  Mafter,  to  which  the  error  in  the  Mufter's  report  is 
h  10*^%  material  owing,  the  court  will  not  -diredl  the  Mafter  to  review'his  re- 
piece  of  eviaenct^  port,  upon  any  other  terms  than  the  exceptant's  giving  up  his 

before  him,  the     ^epoflt. 

court  will  not  '^ 

diredt  him  to  review  his  report,  but  upon  the  exceptant*!  giving  up  his  depolit.  ' 


Where  the  error 
in  a  Mailer's 
report  is  owing 
to  a  party's  not 


On  an  appeal  For  it  turns  Upon  the  fame  reafoning  as  in  the  cafe  of  ap- 

thTapMiiant'  pcals  from  theRoils^  where,  upon  a  petition,  the  perfon  ap-. 

may  be  let  into  pealing  may  be  let  into  new  evidence,  which  was  not  read  at 

** h^  r'*^*"*^*'  the  Rolls  5  but  then  as  it  was  entirely  his  fault,  that  it  was  not 

xead^thrr"  pro  ^^^^  there,  it  will  not  be  allowed  him  upon  any  other  terms, 
▼ided  he  will  give  than  giving  up  his  depofit, 

up  his  depofit* 


Cafe  272. 


Humphrey  verfus  Adorfe,  OSlober  15,  1742. 


^    A    Bill  was  brought  againft  the  executor,  and  heir  at  lavir 


An  heif  is  intitled 

L^heU^whkh  jt\.  ^or  an  accourTt  of  Feal  and  perfonal  affets;  and  the  doubt 
cafts  thedefcent  was,  whether  the  heir  at  law  fhould  be  allowed  his  cofts« 

vponhim;  Qther* 

wife  as  to  an 

exccutor^becauf(s       L^j^p   CHANCELLOR, 

oemdy  renounce.  ' 

Executors  (hall  not  have  cofts,  becaufe  they  may  renounce, 
but  it  is  the  law  which  cafts  the  defcent  upon  the  heir,  and 
that  differs  his  cafe  from  executors,  and  if  he  has  accounted 
9  juftly  for  fuch  money  as  is  come  to  his  hands,  it  certainly  in- 
titles  him  to  his  cofts  i  and  therefore  I  fhall  dircd  accord- 
ingly* 

Sir 


in  the  Time  of  Lord  Chanceflor  Hardwicke;  7(9^ 

Sir  John  Robinfon  verfus  Cumming^  OSioher  i6,  1742.  Cafe  273. 

IT  came  before  the  Chancellor  upon  exceptions  to  a  Maf-Ifaperfonwho 
ter*s    report,  who   had   allowed  the    defendant   120/.  ^^^"^^^^ l^^!^^^ 
value  of  prefents  he  had  made  formerly  to  the  plaintifPs  wife,  marriage,  and  a 

reafonable  expec- 
tation of  fucce^.  gives  prefents,  and  the  lady  deceives  him  afterwards,  the  prefents  ought  to  be  returned, 
or  the  value  of  them  allowed. 

But  whrre  made  to  introduce  a  perfon  only  to  a  woman^s  acquaintance,  he  is  locked  upon  in  the  light 
of  an  adventurer  \  and  if  he  lofes  by  the  attempt,  mud  take  it  for  his  paint,  efpecially  where  there  it  a 
difproportion  between  the  lady^s  fortune  and  his. 

The  cafe  which  the  defendant  makes  is  this,  that  he  being 
a  particular  friend  of  Mr.  Sheffield's^  the  grandfather  of  Mrs. 
Robinfon^  who  was  about  fixteen  at  the  time  c  f  his  death,  had 
•  made  her  feveral  valuable  prefents  ;  and  that  Mr.  Sheffield  by 
his  wil^  has  exprefsly  devifed  his  whole  eftate  to  the  defendant, 
in  cafe  he  fhould  marry  his  grandaughter,  which  fhews  that 
he  approved  of  the  match^  and  had  likewife  made  him  execu- 
tor. 

The  plaintifFinftils,  that  the  defendant  had  infinuated  him- 
felf  too  much  into  the  favour  of  this  eld  man,  and  that  the 
young  lady  had  never  given  him  the  leaft  encouragement,  as 
his  circumftances  were  by  no  means  equal  to  hers,  (be  i>eing 
a  very  great  fortune^  and  he  having  only  lOoA  pit  ann.  ac 
moft. 

Lord  Chancellor, 

I  think,  in  cafes  of  this  nature,  thefe  rules  may  be  laid 
down.  That  if  a  perfon  has  made  his  addrefieS  to  a  lady  for 
fome  time,  upon  a  view  of  marriage,  and,  upon  a  reafonable 
expedtation  of  fuccefs,  makes  prefents  to  a  confiderable  value, 
and  (he  thinks  proper  to  deceive  him  afterwards,  it  is  very 
right  that  the  prefents  themfelves  (hould  be  returned,  or  the 
value  of  them  allowed  to  him  :  but,  where  prefents  are  made 
only  to  introduce  a  perfon  to  a  woman's  acquaintance,  and 
by  means  thereof  to  gain  her  favour,  I  look  upon  fuch  perfon 
only  in  the  light  of  an  adventurer,  efpecially  where  there  is  a 
difproportion  between  the  lady's  fortune  and  his,  and  there- 
fore, like  all  other  adventurers,  if  he  will  run  rifques,  and 
lofes  by  the  attempt,  he  muft  take  it  for  his  pains  :  the  de- 
fendant's cafe,  upon  all  the  circumftances,  being  a  good  deal 
of  this  fort,  I  am  of  opinion  the  Mafter  ought  not  to  have 
allowed  him  the  value  of  the  prefents  i  and  therefore  the  plain- 
tiff is  right  in  the  exception. 

There  weie  other  exceptions  in  the  fame  caufe. 

At 


4Xb  CASES  Argued  and  Determined 

At  the  time  of  the  decree,  the  court  direded  that  Mr.  Cim* 
msng  (hould  be  allowed,  upon  his  oath,  fuch  fums  as  he  had 
expended  in  a  caufe  relating  to  Mr,  Sheffield's  will* 

An  exception  was  taken  to  the  affidavit,  that  it  was  too 
loofe,  Mr.  Cumming  fwearing  only,  that  he  had  expended  the 
feveral  fums  contained  in  his  account,  to  the  beft  of  his  know* 
ledge,  remembrance,  and  belief ;  and  that,  in  feveral  of  the 
iUmsy  he  does  not  mention  the  time  it  was  paid,  nor  to  whom^ 
or  for  what  the  fums  were  paid. 

Lord  Chancellor, 

'When  at  law  t  The  exception  muft  be  allowed,  becaufe  where  at  law  a  per.. 
J^nt  r°»iiow^  fon  upon  an  account  is  allowed  fums  under  40  j.  on  his  oath, 
fums  under  40s,  it  is  not  fufficient  that  he  fwears  to  his  belief  only,  but  he 
iwi  his  oath,  he  nrjuft,  f^ear  to  the  fad  :  fo  in  diredions  under  a  decree,  that 
tifely,1iacinotto  t^c  P^rfon  upon  an  account  (hould  be  allowed  fuch  fums  as 
his  belief  (miy ;  he  fwears  he  has  adually  expended  ;  it  is  not  fufficient,  as  in 
the  lame  direc.  jj^jg  ^^f^  ^^^^  ^it  believes  he  paid  them,  but  he  muft  peremp- 
tions as  to  this  ^.ir^^urjci  r  r 
matter  are  gircn  tonly  fwcar  tO  ^hc  faS. 
under  a  decree  in 

be"ii^ft%lISp.     Though  a  Matter,  under  fuch  direaion  as  in. this  decree, 

toriiy  fwear  to  has  an  implied  power  of  fettling  the  affidavit  the  perfon   is  to 

the  £ia.  make,  yet,  to  put  it  out  of  all  doubt,  I  will  fpecify  it  now  ; 

and  will  alfo  dired  the  Mafter  to  review  his  report,  and  to 

give  Mr.  Cumming  an  opportunity  of  clearing  up  the  doubts 

(hat  arife  upon  the  account. 

Another  exception,  that  Mr.  Cumming^  in  his  account,  ought 
to  have  made  annual  refts  ;  and  that  from  time  to  time  he 
fliould  have  applied  the  afTets  as  they  came  in,  to  pay  oflFfome 
part  of  the  principal  and  intereft  due  upon  his  own  bond,  and 
not  charge  a  grofs  fum  in  one  item  for  fifteen  years  intereft. 

Lord  Chancellor, 

^^i^%\^ui  ^°  *®  common  direftions  for  taking  an  account  of  the  rents 
account  of  the  and  profits  of  real  eftate,  the  court  have  dire£ked  emnualreft$ 
«nt8ofrcai,but  ^^  \^  made,  but  not  in  an  account  of  perfonal. 

not  of  perfonal  '  "^ 

eftate. 

A  mortgagee  by       ^^^  *^  ^  mortgagee  enters  into  poffeffion  of  the  eftate,  he 

enteringintopof.  does  by  his  own  aA  render  himfelf  accountable  for  what  he 

^^^^^>^y^'*   receives,  in  difcharge  of  his  principal  and  intereft,  and   it  is 

himfelf  account.  >n  this  Cafe  that  the  dire£tion  of  annual  refts  is  made* 

able ;  and  it  is  in 
this  cafe  the  di» 
feAion  of  annual 
tt&A  is  given. 

But 


in  tie  Time  of  Lord  Chancellor  HardwickIt?  411 

But  if  a  mortgagor  comes  with  only  half  the  debt,  and  of- 
fers it  to  the  mortgagee,  he  is  not  obliged  to  take  it. 

The  prefent  cafe  of  an  executor  is  quite  different,  for  it  if 
not  an  office  of  his  own  feeking,  but  very  proper  that  fome- 
body,  either  as  executor  or  adminiftrator,  iliould  colled  in 
the  aiTets,  and  if  he  happen  to  be  a  bond- creditor  himfelf,  the 
court  never  diredl,  that  if  any  fums  come  into  his  hands,  that 
he  ihould,  from  time  to  time,  by  peacemeal  difcbarge  the 
principal  and  intereft  of  his  bond  ;  for  he  may  iirft  difcharge 
all  other  demands  againft  his  teftator's  eftate  before  his  own  ; 
and  unlefs  it  had  appeared  that  a  confiderable  fum  was  left  in 
his  hands,  fufficient  to  pay  off  his  bond  entirely,  over  and 
above  what  was  due  upon  other  demands,  there  could  be  no 
ground  for  this  exception  ^  and  therefore  over-ruled  it. 

.  As  to  what  Mr.  Attorney  General  fays,  that  upon  a  pUm  Aneiecot^r,  bf 
^dminijiravity  if  it  had  appeared  there  was  enough  only  to  pay  *"  «J»Wiaed 
half  the  debt  in  the  executor's  hand,  the  jury  muft  have  found  "tLn  topay"h» 
a  verdi£l  againft  him,  it  cannot  be  fupported,  for  no  court  owadebt^  but  b 
would  have  direded  a  jury  to  give  fuch  a  verdift,  becaufc  an  ?iLV^L*^!f.J? 
executor,  by  an  eftablimed  rule  of  law,  may  retam  to  pay  where  there  am 
bis  own  debt,  but  is  not  obliged  to  take  in  part  only.  not  affeti  eaoogii 

°  '  topajthewhol^ 

The  defendant  took  an  exception,  that  the  Mafter  bad  not 
allowed  him  any  intereft  on  two  years  and  a  half  arrears  of  an 
annuity,  which  he  had  purchafed  of  the  teftator  Mr.  Sheffield. 

It  was  a  grant  of  an  annuity  by  way  of  mortgage,  and  a 
power  to  the  annuitant  to  enter,  in  cafe  of  arrears,  and  to 
hold  till  he  was  fatisfied  all  arrears,  and  all  his  cofts  and  da- 
mages, but  in  this  cafe  the  annuitant  has  not  entered  for  de- 
fault of  payment. 

Lord  Chancellor, 

There  is  no  inftance  where  the  court  has  ever  allowed  in-  WheietniiMwl^ 
tereft  upon  the  arrears  of  fuch  an  annuity ;  if,  indeed,  the  an^isTn  wlffrf^ 
annuitant  had  entered,  and  been  in  poffeiQon  of  the  eftate  fion  of  the  eftattt 
charged  with  it,  the  court  would  not  have  obliged  him  to  J^*'^^  ^*'^V 
have  quitted  the  poffeftion,  unlefs  the  grantor  had  agreed  to  ^oto^^hiint* 
allow  him  intereft  for  the  arrears  of  this  annuity  down  to  the  quit  the  podeffi- 

dav.  on,  tillthcgrttu* 

^*  tor  aUowt  him 

intereft  for  %\t» 

Ferrers  verfus  Ferrers^   (Vide  Caf.   in  the  time  of  Lord  Ch.  timrs  of  hii  la* 
Talbot^  2.)  was  different  from  this,  becaufe  it  was  her  jointure,  ^^^* 
and  intereft  upon  the  arrears  of  the  annuity  was  allowed  her 
by  way  of  maintenance,  and  as  a  compenfation  for  the  debts 
(he  had   contraded  in  the   mean  tioKi  therefore  this  excep-^ 
tion  muft  be  over-ruled. 

2  Serge/on 


4.1  a  '-^      CASES  Argued  and  Determiiied 

Cafe  274.  Sergefon  vcrftis  Sealejy  Otiaher  25,  1742. 

Anin^oifitiwiof^^R,  Attorney  General  objeded  to  the  reading  an  in- 
^dmittea 'to^ b^e  -iVX  quifition  of  lunacy,  becaufc  it  is  offered  as  evidence  to 
read,  but  is  not  ^^^^^  ^^e  right  of  a  third  perfon,  and  as  it  likewife  had  a  re- 
conciufive  evi-    trofpeS  of  eight  years. 

dence»  for  you 

Lord  Hardwickt  over-ruled  the  objedion,  and  faid,  that  in- 
quifitions  of  lunacy,  and  likewife  other  inquifitions,  as  poji 
mortem^  l^c.  are  always  admitted  to  be  read,  but  are  not  con- 
clufive  evidence,  for  you  may  traverfe  them  if  you  pleafe. 

By  the  inquifition,  the  jury  found  Mr.  Samuel  Pitts  a  luna- 
tick,  without  lucid  intervals,  eight  years  back,  fo  that  it  took 
in  the  time  of  the  tranfa£tion  with  his  fon  about  laying  out 
fome  part  of  his  perfonal  eftate  in  the  purchafe  of  real  for  the 
lunatick^s  benefit. 

The  two  witnefTes  to  encounter  the  inquifition,  and  to  prove 
hir.  Samuil Pitt*s  (sinity J  (one  of  which  was  his  apothecary), 
fwear,  his  underftan cling,  at  the  time  of  this  tranfadtion,  was 
fomewhat  impaired  from  his  paralytick  diforder,  but  .that  it 
did  not  totally  deprive  him  of  it ;  and  that  his  memory  would 
ferve  him  to  give  an  anfwer  to  a  fhort  queftion,  but  not  to 
one  of  any  length. 

Where,  before  The  principal  point  was,  Whether  money  belonging  to  a 
JTna^^a" erfoff  P^^'^"'  ^Jjq  Js  fuppofed  to  be  a  lunatick,  and  which  has  been 
who  was  found  a  laid  out  in  land,  does  not  Jiill  belong  to  thofe  perfons  who 
lonatick,  hat  would  havc  been  intitled  to  the  money  at  the  time  it  was  con- 
Z^h  *he^appro^!  ^crted  into  real  eftate ;  and  whether  the  property  of  a  luna- 
bation  of  his  on-  tick  Can  be  altered  in  any  refpedt  whatfoever;  or  whether  this 
!y  fon,  the  court  court  can  give  it  to  a  different  reprefentative  than  the  law 
rb"drfpofitiof  would  have  done.     Fide  Ridler  verfus  Ridhr^  Eq.  Caf.Jbr. 

that  has    been     279. 

Bttde  of  tb«s  fum 

^f  .money,    but 

the  purchafe  wUl       LoRD  CHANCELLOR, 

The  general  queftlon  in  this  cafe  is,  Whether  there  is  fuf- 
ficient  ground  in  a  court  of  equity  to  fet  afide  this  purchafe^ 
which  coft  102 1  /.  and  to  confider  it  as  perfonal  eftate  ? 

• 

A  lunatick  is  certainly  capable  of  taking  by  way  of  grant, 
and  therefore  this  eftate  has  vefted  in  Mr,  Samuel  Piit^  and 
might  defcend  from  him. 

I  will  confider  firft,  whether,  upon  making  this  purchafe  in 
1724,  this  gentleman  was  mn  compos  mentis^ 

Tc 


in  the  Time  of  Lord  Chancellor  Hardwjcks,  41  j 

There  is  not  at  prefcnt  before  me,  fufficicnt  evidence  to  fa-  * 
fatisfy  me,  that  he  was  abfolutely  a  lunaiickj  or  non  compos. 

As  to  the  inquifition,   the   jury  have  carried  it  too  far,  in 
finding  him   a   lunatick,  as  his  incapacity   was  owing  to  a 
difiemper ;  they  ihould  have  found  that  he  was  not  capable  of  > 
managing  his  own  affairs,  and  not  properly  that  be  was  a 
luaatick. 

When  I  admitted  the  inquifition  to  be  read,  I  faid  it  was 
not  conclufive  evidence  ;  for  it  is  not  conclufive  as  to  the 
point  of  time  of  taking  the  inquifition,  much  lefs  as  to  the 
rctrofped  of  eight  years,  for,  notwithftanding  fuch  inquifition, 
there  are  numerous  inflances  of  a  fubfequent  inquiry.  ., 

The  evidence  before  me  is,  that  he  lived^  with  his  own  fa- 
mily after  he  had  the  paralytick  diforder,  as  well  as  before,  and 
that  he  was  afiifted  in  the  management  of  his  affairs  by  his 
only  fon  and  his  fteward. 

And  at  the  very  time  the  purchafe  was  depending,  the  fup- 
pofed  lunatick  himfelf  rode  out  to  infped  the  eAate  which  was 
ntended  to  be  bought. 

Now,  can  it  be  fuppofed,  that  the. family  would  have  niade  , 
all  this  unneceflary  parade,  if  they  had  not  thought  Mr.  Pii^' 
capable  of  judging. 

There  are .  a  great  many  inftances  of  apoplexies  turning  to 
paralytick  diforders,  which  may  at  firft  affedl  only  the  mem- 
bers and.  organs  of  the  body,  and  by  degrees,  as  the  weight, 
of  the  diftemper  increafes,  may  afFe£t  the  memory  and  under- 
ftanding.  ^ 

In  1724,  this  purchafe  was  made,  and  the  inquifition  was  not 
till  1726,  two  years  after  j    and  though  the  jury,  out  of  a  ne- 
ceffary  caution,  have  found  it  with  a  retrofpe^  oi  eight  years, 
in  order  to  take  in  alienations  ;  yet  I  fliall  not,  for  that  reafott.     '      •    '    ^^ 
only,  direft  a  further  inquiry.  y 

The  purchafe  appears  to  have  been  a  reafon.able  aft,  and  no  '•      \ 
evidence  tofbew  it  otherwife,  and  yet  it  is  faid,  Mr.  Pitthc^ 

ing  a  lunatick  at  the  time,  the  court  will  not  vary  the  pro-  .  * 

perty,  and  has  been  compared  to  the  cafe  of  infants.  ^ 

It  is  true,   in  the  cafe  of  infants  it  is  fo  ;  and  upon  applica- Where  then  !• 
tion  to  the  court  to  lay  out  part  of  their  perfona]  eftate   in  *»  application  to^ 
land,  it  is  always  granted  with  z  falvo,  that  if  the  infant  dies  ot't  Tr"of  !?' 

«       .    .     ,    .^ .     ,.     ,   /.  ,  ,       .  infant's  pcrfonal 

«ftaUin  laad,  if  he  dic*  before  21,  or  does  not  approve  whea  he  eojnes  of  age,  the  prope:ty  will  oot  alter. 

before 
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before  2i>  or  does  not  approve  of  the  purchafe  when  he  comet' 
of  age,  that  the  property  (hall  not  alter. 

But  the  cafe  here  is  quite  different,  the  perfon  lives  in  his 
own  family  as  he  did  before  this  paralytick  diforder,  and  alfo 
confents  to  the  purchafe  two  years  before  any  legal  inquifition 
into  his  capacity  ;  and  would  it  be  right  in  the  court  to  over- 
turn ads  that  are  done  with  the  concurrence  of  the  whole  fa- 
mily, and  in  a  reafonable  manner  f  If  I  did,  I  am  fure  it  would 
be  attended  with  numerous  inconveniences. 

Here  is  in  this  cafe  the  ftrongeft  circumftance  in  the  world  » 
hut  one  fon,  who  muft  have  been  heir  of  the  real  eflate,  if  not 
difpofed  of  otherwife,  and  intitled  to  the  perfonal  eftate  if  hia 
father,  the  fuppofed  lunacick,  died  inteftate. 

ne  court  htTe  Though  it  is  very  true,  the  court  will  not  order  the  per- 
«  loMtkkV  ^^^^^  c&d^tc  of  a  lunatick  to  be  turned  into  real  eftate,  yet  there 
perfonal  eftate  have  been  applications  to  this  court. to  lay  out  part  of  his  per- 
tobelaiaottt  in  f^^al  eftate  in  repairs,  or  even  upon  improvements  of  his  real 
iipon''improTe-'^  eftate,  and  the  court  have  allowed  it,  if  the  next  of  kin  at  that 
~«ttUof  his  real  time,  who  if  he  was  dead  would  be  intitled  to  his  perfonal 
eftate,  do  not  fliew  any  reafon  againft  it ;  and  fuch  an  order 
of  the  court  has  been  even  binding  upon  other  perfons  who 
were  not  confenting  to  the  order  at  the  time  it  was  made,  but 
happened  to  be  the  next  of  kin  at  the  liinatick's  death. 

Therefore,  as  this  purchafe  was  a  reafonable  ad,  and  done 
with  the  approbation  of  the  only  fon,  and  as  the  court  ought 
efpecially  to  give  the  turn  of  the  fcale  in  favour  of  an  heir,  I 
am  of  opinion  there  are  no  grounds  for  the  court  to  change 
the  difpoiRtion  that  has  been  made  of  this  fum  of  money,  but 
the  purchafe  muft  ftand. 

There  was  another  point  made  in  this  caufe. 


AwH^/mcafc  William  Pitttht  fon  of  Samuel  Pitt  married  Mrs.  Speit^  and 
Ac  furvived  her  by  the  marruge  articles  it  was  covenanted  that  if  there  ihould 
Jg^^»  •n^^  be  one  fon  only,  and  no  younger  children,  and  the  wife  fhould 
joMfer^d&il^  furvivc  the  huiband,  that  ihe  ihould  have  the  power  of  difpofing 
<w%  1m4  a  of  4000  /•  by  deed  or  will  executed  in  the  prefence  of  three 
l!7S^cJoTtf  ^^^'^^ff^^  ^^  *"y  perfon  jQie  Ihould  appoint,  and  this  fum  was 
4wd  or  wUi,    to  be  a  charge  upon  the  real  eftate  of  the  hufl^and. 

•MCwtrt  in  the 

ftcfeace  of  three  witfleflTet^  ini  this  fon  ¥ras  a  charge  on  the  real  eftate  of  the  haft)aiid. 

Bcfefeher  iccond  marriag^y  fhe,  by  articles  executed  in  the  prefence  of  two  witnefles  only>  appointed 
aoooli  ant  of  the  4000  /.  to  be  for  the  ufe  of  her  intended  huftand  j  the  remaining  2000  /.  Hie  difpofet 
tfljr  willy  bMdoesnoteiecoteit  to  the  prefence  of  three  witnefles.    Lord  f£ariav^  held^  ^chat  the 

'  '  \  wi/ft9  a  good  appotatmest  of  tht  aooo  /•  for  the  benefit  of  her  iccond  huiband* 

Mr. 


in  the  T  ime  of  Lord  Chancellor  Hardwicks,  41  j| 

Mr.  William  Pitt  died,  leaving  only  one  Ton  Samuel  Pitt  the 
younger,  who  lived  to  be  only  nineteen,  and  dying  before  he 
came  of  age,  his  real  eftate  defcended  upon  Mr.  Sergifitty  the 
plaintifPs  wife,  who  is  great  niece  of  Samuel  the  elder,  and^heir 
^t  law  to  him,  and  to  fFilliam  Pitt  his  fon,  and  to  the  infant 
Samuel  the  younger,  the  grandfon  of  Samuel  the  eldeff 

After  the  death  t)f  Mr.  TVilUam  Pitt^  Mr.  Speke  marries  the  win- 
dow, but,  before  her  fecond  marri^ige,  fhe,  by  articles  executed 
in  the  prefence  of  two  witneiTes  only,  appoints  the  fum  of  2000/. 
out  of  the  400q/#  to  be  for  the  ufe  and  benefit  of  her  intended 
huiband,  during  the  coverture  and  after  her  death,  t6  her  fon 
Samuel  Pitt. 

The  other  2000/.  fhe  makes  a  voluntary  difpofition  of  bjf 
will,  but  did  notexecute.it  in  the  prefence  of  three  witnefles^ 

XrofRD  Chancellor, 

The  queftion  is.  Whether  the  articles  entered  into  upon  Mrs. 
Speke*s  maTiage  with  Mr.  Speie  amounts  to  an  appointment 
within  the  power  ? 

I  am  of  opinion,  that  it  is  a  good  appointment  of  2000/.  for  Though  tbe^ 
the  benefit  of  Mr.  SpeJte;  and  notwithftanding  it  is  infifted  that  fppointmcnt 
it  is  a  defeSivc  appointment,  becaufe  there  are  only  two  wit-  nttlj^mrd^ 
nefles,  yet  this  court  will  fupply  the  defeat,  where  it  is  execu-  tnd  in  aa  infof 
ted  for  a  valuable  confideration,  much  more  where  it  is  an  ex-  "**»"»«««»  ^ 
ecution  of  a  truft  only :  And  though  the  appointment  is  inac*  tedforaTaia-* 
curately  expreiTed,  and  in  an  informal  manner,  it  (hall  ftill  a)>I«  confidem- 
am6\int  to  a  grant  of  the  2000  /.  to  Mr.  Speie ;  and  if  it  amounts  ^^-SVS^'i^dft 
to  a  grants  what  is  the  effeGt  ?   Why,  that  Mr.  Speie  £hall  have  defeO* 
the  whole  ufe^and  benefit  of  it  during  the  coverture  ^  and  falls 
exadly  within  the  reafon  of  Lady  Coventry's  cafe;  where  a  te- 
nant for  life,  with  a  power  to  make  a  jointure,  covenants,  for 
a  valuable  confideration,  to  execute  his  power,  this  court  will 
fupply  a  defeAive  execution,  or  a  non-execution  a^ainft  the 
remainder  nun. 

The  next  queftion  is,  as  to  the  remaining  20CO  /• 

This  was  not  an  appointment  for  a  valuable  confideration.  The  wnLvafcc 
but  only  a  voluntary  difpofition,  and  therefore  as  the  will  under  T^^^*?^ 
which  the  2000  A  is  given  was  not  executed  in  the  prefence  of  2^£l^|J[Jy^« 
three  witneflfes,  it  has  not  purfued  the  power,  and  confequent- Agi&Mr»  ts  ic im 
ly  was  a  void  appointment,  fo  that  this  2000  /.  £unk  in  the  JJ^'^f^^ 
infant's  real  eftate.  ^'cd  i«? 

pMfeaoc  of  thlMi, 
ivilQia^  it  a  f  oi4  «(p9ialintfi^  «M  fiafo  iat»  ch^ 
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There  is  another  queftion  which  relates  to  the  interefl  of  the 
2000  /.  appointed  to  Mr.  Sptke^  by  the  articles  before  his  mar* 
riage. 

And  it  is  infifted,  that)  from  the  time  of  the  articles  executed, 
intereft  commenced,  and  that  it  ought  to  have  been  kept  down 
by  the  infant  during  his  life« 

It  is  maintained  upon  thefe  grounds  :  ift.  That  the  infant 
was  only  tenant  in  tail,  remainder  in  fee,  and  that  the  remain- 
der in  fee  never  coming  into  pofleflion,  he  was  liable  to  keep 
down  the  intereft  out  of  his  perfonal  eftate  $  and  2dly,  That  the 
plaintiff  cannot  be  charged  with  it,  becaufe  Mrs.  Sirgifon^  his 
wife,  being  heir  at  law  of  the  infant's  father,  as  well  as  of  the 
itifant  himfelf,  has  no  occafion'to  claim  through  the  infant  at 
all,  but  may  derive  her  title  immediately  from  the  father. 

As  to  the  firft  ground,  to  be  fure  there  is  that  nicety  in  law 
between  a  remainder  in  fee  in  reverfion  and  in  poffeffion ;  but 
to  fay  in  equity,  that  the  infant  iball  be  compelled  to  keep  down 
intereft  upon  his  own  eftate,  of  which  he  was  feifed  of  the  re« 
mainder  in  fee,  out  of  his  perfonal  eftate,  is  fuch  a  nicety,  that 
J  cannot  allow  of  by  any  means. 

As  to.  the  fecond  ground,  I  am  of  opinion  Mrs,  Sergifon  is 
obliged  to  (hew  her  coufinage,  through  the  infant,  though  in 
the  defcent  ftie  might  derive  the  title  from  the  father  only. 

I  do  not  fo  much  as  remember  an  inftance  where  even  a  tenant 
in  tail  has  been  obliged  to  keep  down  intereft;  but  if  he  dies 
during  his  infancy,  and  the  remainder  in  fee  was  limited  to  a 
ftranger,  it  may  poffibly  make  fome  difference;  but  I  will 
not  determine  now  how  the  court  would  dire£b  in  that  cafe. 

In  the  prefent  cafe,  had  there  been  an  application  to  the  court 
in  the  infant's  life,  by  his  guardian,  the  court  would  have  di- 
refled  the  intereft  of  this  2000/.  to  be  kept  down  out  of  the 
rents  and  profits  of  his  eftate,  and  not  out  of  his  perfonal  eftate : 
Suppofe  an  infant,  tenant  in  tail,  remainder  in  fee,  had  no- 
thing to  fupport  him  but  the  rents  and  profits  of  real  eftate,  and 
would  ftarve  if.  they  were  ^o  be  applied  to  keep  down  intereft, 
I  fhould  not  in  that  cafe  have  direded  them  to  be  fo  applied  ^ 
but  here  there  is  a  large  perfonal  eftate,  befides  the  rents  and 
profits  of  the  real  eftate,  which  makes  the  difference. 

Therefore  there  muft  be  an  account  taken  of  the  rents  and 
profits  of  the  real  eftate  of  the  infant,  deicended  upon  Mrs, 
Sfrgt/iny  the  wife  of  the  plaintiff^  and  fo  much  of  them  applied 


4C 
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as  will  pay  ofFthe  intereft  due  upon  the  2000/.  appointed  to 
Mr.  Speke^  which  mud  be  at  the  rate  of  4  per  cent,  and  com- 
mence from  one  year  afcer  the  execution  of  the  articles  of  ap- 
pointment to  Mr.  Speke. 


yewfon  verfus  Moulfon^  et  e  con.  OSIober  -27,  1742.  Cafe  27c. 

THE  queftion,  in  both  thefe  caufes,  arifes  from  the  will  lord Hardwich 
of  Jo/eph  Burry   who  at  the  time  of  making  It  had  five  ^^^^J^'*!^* 
children  :  *'  He  thereby  directs  two  freehold  houfes  to  be  fold,  de/enJa^a  ere- 
and  his  whole  eftate  to  be  turned  into  money;  and  after  his  ^^'^"^  •'/Vobe's^^ 
debts  and  legacies  are  paid,  the  refiJue  of  the  money  he  gives  J^^^^^^^^TJ^'*' 
**  to  the  plaintiff  and  others,  his  executors,  in  ttuft,  for  the  be-  making fomepro" 
**  nefit  of  his  four  fons,  and  his  daughter  Jenny^  to  be  divided  '^'Mfirher-y 
«  equally  between  them  ;  and  if  any  or  either  of  them  die  be-  Tti^hiri^'gitt 
*•  fore  the  age  of  twenty-one,  their  fliare  to  go  to  the  furvi  vor,"  her  and  ber 

children  fme 

Harry  Burr,  one  of  the  fons,  died  after  the  father,  and  before  ^cffoflT/X 
twenty-one,  and  confequently  his  (hare  went  over  to  the  fur-  tune :  on  the  etb 

ViV0i:S.  ofDtctUihtr, 

1742,  Lord 
Hardivicke  JIp- 

In  Auguft  1739,  Mr.  Fobe,  who  kept  a  tavern,  married  the  ^'''^^» '»««/*- 
daughter,  but  made  no  provifion  for  her  by  way  t)f  fettlcment.  IreeZnt  ha^len 

the  part ieSf  that 

In  Mnrch  1739,  Mr.fobe,  being  juftly  indebted  to  the  de- vrbl'?/,^^^ 
fendaat  Moulforiy  a  wine  merchant,  enters  into  a  bond  for  xhtfiould  he  placed 
payment  of  it ;  and  about  three  weeks  after,  makes  an  affign-  "''^firherfepa* 
ment  to  Moulfon  of  all  the  fhare  which  in  the  right  of  his  wife  "^h^r  life,  and afti 
he  was  intitled  unto,  in  her  father's  perfonal  eftate.  her  death,  to  he 

paid  to  ber  cbiU 

Afterwards  he  made  a  fecond  affign  ment  of  his  wife's  faid>tr«. 
fhare,  to  truftees,  for  the  benefit  of  all  his  creditors  in  general. 

During  all  thefe  tranfaftions,  Jenny  Vohe,  the  wife  of  Febe^ 
and  daughter  of  Burr  the  tcftator,  was  linder  age.    , 

The  executors  have  done  no  2lQ:  to  fettle  or  make  any  divifion 
of  the  father's  perfonal  eftate. 

Mrs.  Fobe  has  two  children  to  maintain,  as  her  hufl)and  is  z 
bankrupt. 

Her  fliare  under  the  will  amounts  to  about  600/.  and  Mr, 
Moulfon' s  debt  to  above  500/. 

The  queftion  is.  Whether  the  wife,  who  Is  totally  unpro- 
vided for,  ftiall  not  have  a  maintenance  fecured  to  her  out  of 
her  ftiare  of  her  father's  perfonal  eftate,  befoe  it  is  applied  in 

Vot,  II.  E  e  payment 


'er 
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payment  of  the  defendant  Mr.  Moulfon^  and  the  reft  of  the  cre« 
ditors  of  Mr.  y$b€  the  hufband. 

Mr.  Chute^  for  the  defendant  Mr,  MeulfoHy  cited  Tudor  verfus 
Samyn€y  2  fyrn.  270.  Mr.  Broum^  of  the  fame  fide,  aMowed  it 
to  bean  tftdbliflied  rule  of  this  court,  chat  a  hufband  (hall  not 
meddle  with  the  wife-s  fortune,  unlefs  he  will,  in  the  firft  place, 
make  fome  provifion  for  her ;  but  the  cafe  of  a  creditor,  he  faid, 
was  very  dliFerent,  who  has  paid  a  full  confideration  for  the 
alignment,  and  therefore  it  would  be  hard  to  make  him  ftand 
in  the  place  of  the  hufband. 

He  cited  Miles  verfus  Williams^  1  P.  W,  249.  but  relied 
chiefly  on  the  cafe  of  Baits  verfus  Dandy^  July  ib,  1741,  be- 
fore -Lord  Hardwlcki^  fee  p.  207. 

Mr.  Attorney  General,  for  the  wife,  fubmitted  two  things, 

Firjl^  The  general  rule  of  a  coujt  of  equity^  that  if  a  hufband 
is  obliged  to  come  here  for  a  wife's  fortune,  he  ihail  firft  make 
a  provifion  for  her,  before  he  ihall  be  allovired  to  meddle  with  it, 

'  What,  faid  he,  is  the  ground  oiF  this  rule,  but  that  it  is  na- 
tural juftice  and  equity*  the  wife  {hould  have  fome  provifion. 

Sitondly^  This  right  runs  along  with  the  thing  itfelf,  and 
whoever  comes  in  under  the  hufband,  mufl  take  ic  only  as  he 
would  have  done ;  and  the  true  reafon  for  the  court's  interpo- 
fition  is,  the  wife's  being  unprovided  for* 

No  harm  or  injuftice  is  done,  becaufeno  body  can  take  an 
affignment  pf  the  wife's  fortune,  but  he  muft  do  it  with  his  eyes 
open,  and  therefore  it  is  his  own  fiKilc,  if  he  will  lend  upon 
fuch  a  fecurity. 

There  is  befides  a  ftrong  circumftance  in  this  cafe,  for  at  the 
time  the  wife's  (hare  was  affigned,  it  was  not  a  vefted  intereft, 
as  (be  could  take  only  upon  the  contingency  of  her  living  to  be 
iwcnty-one. 

There  is  alfo  a  ftrong  argument  to  be  drawn  from  the  gene- 
ral  inconvenience  ;  for  if  the  defendant  Mr.  Mouljou  (bould 
prevail «  it  would  put  it  in  the  power  of  a  hufband  to  evade  the 
^  irule  of  the  court;  for  by  affigning  the  wife's  efFedls,  he  gets 

her  fortune  in  his  power,  which  he  could  not  have  upon  an 
application  to  Chancery,  without  making  a  provifion  for  her 
&:(t. 

TJm> 
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The  Chancellor  direded  the  cau&to  ftand  over,  to  look  into 
the  cafes  $  and  on  OSiober  the  29th,  1742,  it  came  on  again. 

The  Attorney  General,  for  Mrs.  Vobe^  then  cited  the  cafe  of 
Watfm  vtx(MS  Mafcalj  March  15,  1732,  before  Sir  Jofephjekyll^ 
where  he  decreed  a  prcvifion  to  a  wife  out  of  her  fortune, 
againft  the  aiEgnees  of  a  bankrupt.  He  likewife  mentioned 
I  P.  W.  382.  JacQhfon  ^  aV  verfus  Williams^  and  i  P.  IV.  735. 
Ricbnund  ^  Ux'  verfus  TalUur.  Mr.  ChuUy  for  the  defendant 
Mr.  Miulfon^  cited  i  P.  IV.  458.  Bojbi/l  vcr(us  Brander. 

The  caufe  flood  over  again  till  November  3,  1742,  wh^n  the 
Chancellor  gave  judgment. 

LoRp  Chancellor, 
Here  are  two  bills  brought : 

The  firft,  by  the  executor  of  Mr.  Sirrr,  to  be  di{(charged  of 
their  truft,  upon  paying  and  aifigning  over  Jenny  Voters  (hare  of 
her  father's  perfonal  eftate,  and  that  they  may  be  indemnified 
in  fo  doing. 

The  fecond  bill  is  brought  by  Mr.  Afoul/on^  who  claims  a 
right  to  Jenny  Fobe's  fhare  of  Burr*s  perfonal  eftate,  under  the 
affignment  from  her  hufband. 

As  againft  the  hun)and,  the  equity  is  extremely  plain,  and 
likewife  againft  the  affignees,  who  claim  under  the  fecond  af^ 
fignment. 

Therefore  the  principal  queftion  in  the  Caufe  arifes  out  of 
the  defence  made  by  the  wife  of  Voie. 

Two  points  have  been  infifted  on  for  her. 

Fir^j  That  the  hufljand  cannot  come  into  this  court  for  tho 
fortune  of  the  wife»  without  making  a  provifion  for  her  in  the 
firft  place. 

Secondly^  That  there  is  an  equity  attached  to  the  thing  itfelf, 
and  therefore  the  affighee  of  the  h'uft)and  takes  it  fubjeA  to  the 

fanse  equity  ;  and  from  hence  arifes  the  greateft  doubt. 

« 

As  to  thtfirjiy  It  is  an  equity  grounded  upon  natural  juftice,  ^JJ^^fhtfe 
and  is  that  kind  of  parental  care  which  this  court  exercifes  for  married  hit 

daughter  witb99t 
•  pro?ifioa>  ndthcr  will  tbit  courts  who  ftaad  ia  loc9  ^tremis,  w  lu 

£  e  a  the 
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tjie  benefit  of  orphans  ;  and  as  the  father  would  not  have  ntar* 
ricd  his  daughter  without  infilling  upon  fome  provifion»  fo  thi» 
court,  who  (land  in  loco  panntisy  will  not  do  it. 

whcrcihe  erclc-  .    Thls  c<>urt  will  Doc  fuffcr  the  hufband  to  take  the  wife^s  por- 

fiif^ic*»  court  ^Jqji  (though  the  ccclcfiaftical   court,  who  have  a  concurrent 

c«*'^^c^t7he^    '  jurisdidlion  with  this,  in  regard  to  portions  arifing  out  of  per- 

h  fbird  (h.uid  fonal  cftwtc,  hdve  given  their  confent  the  hufband  (hould  have 

ha-c  ihe  wifc'i  jjj  MtitW  hc  has  agrccd  to  make  a  reafonable  provifion  for  the 

Jo[rfh'«  grant,  wifc ;  4ud  in  many  iriftances  have  granted  injundions  to  ftajr 

cdawniunA.on  ^jjg  proceedings  in  the  ecclefiaftical  court* 

tc  ftav  "We  pro- 
CceUio^i  itere. 

In  TothilPs  TranfaSions  in  the  high  court  of  Chancery,  in 
the  cafe  of  Tun^eU  contra.  Davenport ^  i^Car.  i.  Lord  Keeper 
Coventry  takes  notice  of  this  rule,  which  (hews  it  is  not  a  doc- 
trine newly  taken  up,  as  has  been  fuppofed. 

Where  there  is  a  But  though  this  is  fo,  yet  if  the  hufband  can  come  at  the 
bond  dfbt  10  ihc  chatseis  of  the  wife,  without  the  aid  of  this  court,  or  of  a  court 
^I*'»'^''h"nf''d  fa^^^^'^g  *  concurrent  jurifdidion,  I  do  not  know  any  inflance 
Jfcovt?siiat  ivhere  this  court  has  interfered;  as  if  the  wife's  debtor  will 
law,  there  is  no  pay  her  debt  to  the  hufband  ;  fo  likewife  where  there  is  a  bond 
iniianreofth.8  ^^  j,  ^jf  dum  fola,  and  the  hufband  recovers  it  at  law, 
an  i  jun.tun,  I  do  not  know  that  this  court  have  ever  granted  an  injunction  ; 
for  ths  luir  was  [q^  jjjs  iuing  at  law  was  very  proper,  and  therefore  this  court 
vThl^ieVhx^ftlnd  leaves  it  to  its  natural  courfe,  without  meddling  with  a  legal 
makes  avoiun-  queflion  ;  though  if  a  bill  was  brought  in  favour  of  a  wife,  for 
taiy  ajrigntnent    ^^  iniun^lion  to  flay  cxecution  upon  the  judement  at  law,  I  do 

f)f  the  wife's  J  iLU-  ^  ij  ^       ^     .  ,  'l^ 

portion,  ib:  vo-  ^o^  kttow  whcihcr  ihis  court  would  not  grant  it  j  but,  as  that 
luniesr  flandsin  point  is  not  now  bcforc  me,  I  will  not  determine  it. 

hit  place  only  ; 

the  fame  cqui  y  .  ,  ^ 

in  regard  toexe-  If  one  looks  into  the  cafes  upon  this  head,  it  is  difficult  to  re- 
ctitois,  and  rhc  coucilc  thcni,  though,  indeed,  one  thing  is  clear  through  them 
n^lT(\^Ankl^  all  ;  that  if  the  hufband  makes  a  voluntary  ailignment  of  the 
ru^ns.  wife's  portion,  the  volunteer  muil  fland  in  the  place  of  the  huf- 

band ;  there  is  the  fame  equity  too  in  regard  to  executors  and 
admimnrators,  and  the  fame  as  to  afugnees  of  bankupts,  for  it 
is  the  law  that  cafls  it  upon  them,  vide  i  Fern,  401,  Burnet 
verfus  Kinajlon^  and  2  Vefn.  564.  Taylor  verfus  IVheeUr^  and 
Jacohfm  cf  at'  verfus  Williams^  i  P.  IV.  382. 

In  equi  y,  no*-  '     There  is  a  particular  train  in  the  report  of  the  lafl  cafe,  and 
vi  hftanding  a     j^^j^g  ^^  |j  ^^^j  Qowper  rcfted  his  opinion  chiefly  upon  the  corn- 
doubt  of  Lord  .,      ,      '        _,     ,  /*.,.,.  ,.  1  • 
Cvivp:r\,  m  the  niillioners  ot  bankrupts  alfignmg  a  ponibility,  which  bethought 
c-A.^Q^Jaccbfon    thcy  could  nct  do,  but  he  was  certainly  wrong  in  point  of  law, 

ltTnZ'sl7y'*  ^^^  ^^^^  "^^  ^"'y  ^^^  '^"^''  ftatutes  relating  to  bankrupts  mea- 
vJ.!kn)wn,thac  tion  the  woid  pojfihility^  but  alfo  becaule  the  i^Eiiz.  c.  7. 
a  fojjlbilhj  m^y  feSi ,  2.  CKipowcrs  thc  commiffioners  to  aflign  all  that  the 
^d^affigaed.'^   bankrupt  might  depart  with*,    and,    befides,    thc   21  Jae.    i. 

(.  19. 


in  the  Time  of  Lord  Chancellor  Hardwxcrs*  40.1 

r,  19.  enafls  that  the  ftatute  relating  to  bankrupts  ihall  4>e  • 
conftrued   in  the  naoft  beneficial  manner  for  creditors,     f^de^ 
Hidgen   verfus    Williamfon^    at     the    Rolhy    Mich,    1731,    and 
affirmed  by  Lord  Chancellor  Klng^  in  Mtch,  1732  *  :  And  in.. 
Equity  it  is  very  well.j^nown,  that  a  poi&bllity  may  be  both 
releafed  and  aligned. 

The  next   cafe  \%  Watfun  vtx{\x%  Mfifcaly  Marth  I9».I732, 
before  ^\t  Jofeph  Jtkyl^    who  decreed  exa£tly  upon   the  famCt 
reafoning  as  in  the  cafe  of  Jacoh/on ycr[\xs  fViUiams. 

Yet,  where  the  wife's  truft  of  a  term  has  been  affio^ned  by  wberethf  haf- 

^the  hulband  for  a  valuable  confideration,  there  the  determi-  L'f"^."?^' *  '^ 

nation  has   been  contrary,  and  the  rule  has  been,  that  the  af-  term,  for  a 

fignee  (hould  not  make  a  provifion  for  the  wife  before  he  could  valuable  cnfit^e- 

bc  intitled.      Tudor  verfus  Samym,  2  Vcrn.  207.  "en^Ji'Vo!'^" 

make  a  prov  Tion 

There  was  feme  difpute  at  the  bar,   how  non  allocatur  at  the  ^efo 'c^he^ls' 
end  of  this  cafe  is  to  be  applied,  whether  to  the  whole  cafe,  cr  imitled. 
the  words  .immediately  preceding;    but,  from  what  I  have 
mentioned  before  out  of  Tcthill^  it  is  applicable  only  to  the 
laft  preceding  words. 

.       •  '  •' 

The  next  cafe  is  JValUrs  verfus  Saunders,  Eq,  Caf.  Ahr.  58. 

The  next  is  Bofvil  verfus  Brander,  i  Wms.  458. 

The  next  is  Ba:tes  verfus  Dandy ^  July  16,   1741. 

In  tb^ie  cafes  you  obferve  the  particular  contraft  of  the 
hulband,  for  a  valuable  confideration,  has  got  the  better  of 
the  wife's  eq^uiiy  to  have  a  provifion. 

The  ground  of  Sir  Edward  Turner'^  cafe,  i  Vern.  7.  was  As  at  law,  the 
this,  that  as  the  hufband,  at  law,  could  difpofe  of  a  term  for  ^  Jfct^^^^^^^ 
years,  fo  may  he  difpofe  of  the  truft  of  a  term,  becaufe  the  for  years,  fo  rray 
fame  rule  of  property  muft  prevail  inequity  as  well  as  at  ^^  ^'0>o<«  ©^  f'"« 
law  5  but  vide  the  cafe  of  Pitt  verfus  HutU^  l  Vern,  18.  where  J^"  theVmT' 
Lord  Chancellor  JVi?///»^Afl;«  expreffed  great  furprizc  at  this  mic  of  property 
rdblution.  ""?,  ''"''iVL 

equity  as  well  et 

N0W4  I  ^PP^y  the  reafon  of  thefe  cafes  to  the  pre  lent. 


•  3  p.  Wmu  132.  In  that  cafe  it  was  determined  that  a  contingent  intercft  or  pof^ 
iiViltty  in  a  bankrupt  is  aflignablc  by  the  commiflioners ;  thus  a  devife  was  to  fuch  of 
the  children  of /^,  as  fliould  be  living  at  her  death  :  A,  had  iffue  B,  who  becoming  a 
bankrupt,  gets  his  certificate  allowed  j  after  which  A,  dies  j  this  contingent  intertft  it 
liable  to  the  bankruptcy,  for  as  much  as  the  Ion  in  the  mother's  life-time  m  ght  have 
Okalfdit. 

E  e  3  As 
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I  As  to  the  laft  of  the  affignments,  it  does  not  differ  from 
the  cafe  of  affignments^  of  bankrupts,  for  it  is  the  cafe  of  a 
failing  man,  and  exadly  under  the  fame  reafoning  as  aa 
aifignment  of  a  bankrupt's  effeds  for  his  creditors  in  general ; 
for  here  he  affigns  all  his  right,  title,  t^€.  and  therefore  is  ex- 
actly upon  the  fame  footing. 

As  to  the  firft  affignment  to  the  defendant  Mr.  Moulfim^  to 
be  fure,  that  is  different  from  the  other,  and  likewife  differs  in 
feveral  circumftances  from  all  the  cafes  cited. 

In  the  firft  place,  here  is  a  mixed  fund  arifing  out  of  real  as 
well  as  perfonal  eftate ;  for  though  the  father,  indeed,  by  his 
will,  dire<Ss  the  eftate  to  be  fold  and  turned  into  money^  yet 
all  the  children  together,  when  they  came  of  age,  might  have 
faid  to  the  truftees  of  the  will,  let  us  take  the  real  eftate  as  it 
is,  notwithftanding  the  teftator  direds  it  to  be  fold. 

Befides,  the  wife  was  an  infant  when  (he  married,  and  like* 
wife  during  all  thefe  tranfadions,  and  confequently  a  parti- 
cular obje^  of  the  care  of  this  court. 

Tbitaurertfrom  Befides  too,  this  is  not  an  afHgnment  of  ii  term  for  years,  or 
the  other  cafet,  a  fpecific  thing,  but  an  affignment  at  once  of  all  her  fortune, 
iron«affi^ned  ^^^  which  the  huftand  could  not  reduce  into  poffeffion,  witb- 
ali  the  fortuoe,  out  the  affiftance  of  this  court  ;  neither  has  there  been  any 
*"^  ^****^/**  divifion  in  the  world  made,  or  even  an  account  taken  of  the 
Uw'^pSrlffiTn'^  teftator's  eftate,  which  could  bind  the  parties. 

without  the  af- 
fiftance of  thtt  tijc  truftees  themfelves,  though  willing  to  have  joined  with 
the  hufband,  could  not  have  bound  the  wife,  as  (he  was  an 
infant,  and  as  there  is  likewife  a  claufe  of  furvivorfliip  in  the 
will  ;  and  therefore  there  is  no  poilibility  of  coming  at  the 
fortune,  without  the  aid  of  this  court. 

For  this  reafon  the  defendant  Mr.  Moulfon  muft  be  prefumed 
to  have  known  all  the'circumftances  of  this  fecurity,  and  what 
the  rule  of  equity  is  in  regard  to  provifions  to  be  made  for  a 
wife  oat  of  her  fortune. 

The  material  In  the  prefent  cafe,  I  lay  a  very  great  weight  upon  its  being 

pwntwasthc     an  affignment  of  the  whole  portion,  and  if  I  fliould  allow  this 

affignment  of  the         ,»*'     ^  -i      '^  i  j       .  n    t  i 

whole  portion,  practice  to  prevail,  it  would  trip  up  all  the  care  and  caution 
and  if  fuch  a  of  this  court  With  regard  to  infants  ;  for  a  hufl)and  then  would 
be*aUowed''k  ***^^  nothing  to  do  but  to  take  up  money  of  a  third  perfon  ; 
would  defeat  ail  and  though  neither  he  nor  the  lender  kn9W  exactly  at  the 
the  care  of  the  time  what  the  fortune  is,  yet  he  may  affign  it  over,  and  fo  de- 
liTto  Lf^;.  f"t  t»»e  "«  of  the  court  intircly. 

Confider 
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Confider  too,  the  particular  circumftanccs  of  this  cafe  ;  the 
hufband  was  in  debt  before  he  married;  runs  away  with 
this  young  woman  clandeftinely,  without  the  confent  of  any 
of  her  relations,  with  a  view,  very  poffibly,  to  prevent  bts 
being  arretted. 

To  this  it  may  be  objefted,  tha^  if  I  decree  a  provifion  for 
the  wife,  people  will  not  venture  to  lend  their  money,  which 
would  be  a  great  detriment  to  the  public  in  general,  and  to 
trade  in  particular. 

To  which  I  anfwer,  that  though  this  court  fhould  not 
ratify  and  legitimate  fuch  aOignments,  yet  there  will  be  per- 
fons  enough  found  to  rifquc  their  money  upon  fuch  fccurities. 

Therefore,  I  am  of  opinion  not  to  allow  the  Creditor  to 
receive  the  whole  fortune  of  the  wife,  without  making  fome 
provifion  for  her  ;  and  I  would  recommend  this  method  to  the 
6tfend2int  Mr,  Moulfon,  that  he  fhould  come  into  terms  to 
give  the  wife  and  children  fome  pan  of  the  principal  of  her 
fortune,  and  then  he  will  have  an  immediate  benefit  from 
the  rcfidue. 

Lofid  Hardtfficki  ordered  it  to  ftand  till  the  firfl  day  of 
caufes  after  the  term  ;  and  faid^  perhaps,  before  that  time>  the 
parties,  when  they  fee  the  inclinations  of  the  court,  will  ac« 
quiefce ;  if  they  do  not,  they  can  have  no  benefit  for  a  long 
time,  as  the  interefl  of  her  fortune  can  be  applied  only  to  the 
feveral  demands. 

Duember  the  6th,  1742.  The  caufe  of  Jewfin  verfus  MouU 
fun  ftood  again  in  the  paper,  when  it  appeared,  thnt  it  was 
agreed  between  the  parties,  that  the  neat  fum,.  which  fhall  re- 
main after  the  deduction  of  cofls,  fhall  be  divided  into  equal 
moieties  \  and  one  moiety  thereof  was  to  be  paid  by  Jnvfan  to 
MoulfoHj  towards  fatisfadtion  of  his  debt  \  and  the  remain- 
ing moiety  was  to  be  retained  by  Jiwfon^  to  be  difpofed  of  for 
the  feparate  ufe  and  provifion  of  Jenny  Vobe^  and  the  chil- 
dren fhe  already  hath,  or  may  have,  in  fuch  manner  as  tftfe 
tourt  (hall  dire£l ;  and  thereupon  Lord  Hardwicke  ordered 
and  decreed  that  the  agreement  be  performed,  and  gave  full  di- 
redions  for  placing  out  and  fecuring  Jenny  VM%  moiety  fori 
her  feparate  ufe,  during  her  life,  ai)d  after  her  death,  for  the 
payment  of  it  to  her  children,  in  equal  fliarts. 
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Cafe  276.  frdb  verfus  Clavtrden,  OSJober  29, 1 742. 

A  fraud  in  pro-      A     Bill  was  brought  by  an  heir  at  law,  charging  fraud  and 
curing  a  will       r\    circumvention  in  the  defendant,  in  obtainine;  the  will* 

cannot  be  deter-    ■*-;*rr--t/i«  ^ 

mined  here,  but  and  infanjty  in  the  teltatrix. 

snuft  be  decidrd 

bjratr.alatla«r.        j^oRD  CHANdELLOR, 

This  court  will  not  determine  a  fraud,  in  procuring  a  will, 
without  dirt£Ling  a  tiial  at  law,  which  was  done  accordingly. 

Whercanbeirat  J  fl^all  decree  cofts  againft  the  plaintiff;  for  where  at  heir  at' 
bm  tTl^^t^XVa  liiw  will  bring  a  bill  to  fet  afide  a  will  for  infanity  in  the  tefta- 
will  for  infanicy,  tor,  when  he  might  have  proceeded  at  law  by  ejefiment,  this 
*-S***^**/  hi  isfuch  a  vexation,  that  if  he  fails  in  fetting'it  afide,  he  (hall 
ftaii^y  Vofisl    P*iy  cofts,  fo  far  as  relates  to  the  contrcvertingof  the  wilK 

if  be  fails. 

Where  an  heir  But  whcrc  an  heir  is  brought  before  the  court  as  a  defend*^ 
is  brought  before  ant,  even  though  he  fliould  infift  upon  the  will's  being  frau- 
defend^nt  and*  dulent,  or  ihc  teftator's  being  infane,  and  an  iffiie  at  Jaw  is 
ifluc  is  direfled  directed  to  try  the  fraud  or  infanity,  yet  this  court  will  not 
to  try  the  fraud  gjy^  ^^£^5  againft  him,  though  he  fails  in  the  attempt  of  over- 
theuX'ror^      turning  the  will,  but  very  of t^  allows  the  heir  his  cofts, 

though  hr  flails  ^,^ 

in  ovcrtumin^the  will,  the  court  will  not  {ive  cofli  againft  him. 


Cafe  277.  Gallon  verfus  Hancock^  O^iober  29,   1742. 

If.beingfcifedin  FX^  HE  defendant's  late  hufband  being  feifed  in  fee  of  an 
b7vCborro!^ed  A  ^^""^^^  ^ud  having  borrowed  a  fum  of  money,  gave  a 
money  in  1724,  bond  for  it,  dated  May  12,  1724,  and  a  mortgage  for  the 
gave  a  bond  for  fame  fum  on  the  13th  of  June  following  :  On  the  1  ith  of  De^ 
gage^oVitTr'a  ^'^^^^  I7^8>  ^^  made  his  will,  and  devifed  the  eftate  in  fee 
fecurity  after-    which  he  had  thus  mortgaged,  and  alfo   an   eftate   for   three 

wards:  In  1728,11^^5      to  the  defendant  "his  wife,    and  made   her  fole    exe- 

by  will  he  denfcs  / 

the  mortgaged      CUtriX. 
tftate,  and  a        " 

freehold,  for  three  lives,  to  his  wife  ;  and  appointed  her  fole  executrix.  The  queflion  was,  if  the  perrooal 
eftate  is  not  fuffici^nt  to  pay  the  mortgage,  whether  the  eftate  defcended  on  the  plainiiffihould  not  make 
up  the  deficiency,  fo  that  the  eftate  dec r'-pd  to  the  wife  wight  not  be  afFiftrd  whiJft  there  were  real 
yftets  }  Lord  Hardwicke  held,  at  the  ftrft  hearing,  the  wife  was  not  intitled  to  fuch  •xoneration  in 
f  poarc  ol  equity^  bui  muft  take  the  eftate  with  its  burden. 

In  1734*  lie  purchafed  one  moiety  of  the  reverfion  in  fee  of 
the  lifeholJ  eftate,  and  the  oiher  moiety  in  1737,  ^"^  ^^^^ 
foon  after,  without  making  any  alteration  in  his  will, 

Tbo 


in  the  Time  of  Lord  Chancellor  Hardwicrs;  '^7^ 

The  bill  was  brought  by  the  heir  at  law,  to  have  the  deeds 
and  writings  of  the  lifehold  eftate,  the  reverfion  in  fee  of  which 
was  purchafed  by  the  teftator  after  making  his  will,  and  for  an 
account  of  the  perfonal  eftate. 

The  plaintiff  infifts,  that  the  cftate  defcended  is  not  liable 
to  pay  the  mortgage,  and  endeavours  to  throw  the  burden  upon 
the  defendant,  to  be  paid  out  of  the  perfonal  aflets ;  and  if 
thofe  ihould  be  deficient,  out  of  the  eftate  devifed  to  the  defend- 
ant.   ' 

^The  defendant  infifts,  that  if  the  perfonal  eftate  is  not  fuf- 
ficient  to  pay  the  mortgage,  the  eftate  defcended  upon  the  plain* 
tiff  ftiall  make  up  the  deficiency;  and  that  the  eftate  devifed 
to  her  ftiall  not  be  affe£led  while  the  real  aiTets  are  fufficient« 

Mr.  Chuiij  for  the  defendant,  cited  Hiren  contra  Aitrici^- 
Salk,  416.  Carter  verfus  Barnardifion^  i  P.  Wms.  505.  and 
King  verfus  King  and  Ennis,    3  P.  fFms.  358. 

*  Lord  Chancellor, 

This  caufe  comes  before  the  court  in  an  odd  manner,  be* 
caufe  the  mortgagee  is  no  party,  nor  has  he  taken  any  remedy 
\n  law  or  equity. 

The  plaintiff  however  has  a  clear  equity  for  the  .deed$  and 
writings  of  the  eftate  defcended,  and  to  have  an  account  of  the 
perfonal  eftate  of  the  teftator ;  and  I  own,  I  tbpught  the  dtber, 
at  firft,  as  clear  a  point  in  favour  of  the  heir  ;  but  .however,  as 
the  defendant,  the  widow,  is  a  fufferer,  contrary  to  the  inten- 
tion of  her  hufband,  for  he  had  no  deflgn  of  purchafing  the  re* 
yerfion  in  fee  of  the  lifehold  eftate,  at  the  time  he  made  his  will, 
J  was  willing  to  hear  what  could  be  faid  on  her  behalf. 

But  it  is  fo  very  cl^ar,  that  the  purchafing  the  reverfion  af-  Purchtfiftf  At  l 
ter  making  the  will,  is  a  revocation  pro  tantOy  that  it  was  very  ^^'^^ewiini 
candidly  given  up  at  the  bar.  tbrnfchoW  ec^ 

tite,  wtf  •  rcfo* 

From  hence  it  arifcs  that  the  cftate,  formerly  lifehold,  is  de-  "^^^^^Cn^T^ 
fcended  upon  the  heir,  and   if  defcended,   let  it  be  by  what  on  the  bur. 
means  it  will,  whether  by  being  omitted  in  a  will,  or  revoked  j 
it  is  the  fame  thing  j    and  will  not  alter  the  right  between  the 
parties. 

This  being  fo,  it  brings  it  to  the  main  queftion,  whether, 
where  a  real  eftate  is  devifed  with  an  incumbrance,  and  ano- 
ther defcended  upon  the  hiir,  the  devifee  is  intitled  to  have  her 
cftate  exonerated. 

I  am  of  opinion,  the  devifee  is  not  intitled  to  fuch  exone- 
ration in  a  court  of  equity. 

There 
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There  is  no  precedent  cited  to  me  where  it  has  been  fo  deter- 
Hotned,  or  where  the  very  point  has  come  diredly  before  the 
court* 

It  has  been  infifted  on,  that  the  bond  ought  to  be  confidered 
«s  a  diftind  debt,  and  the  mortgage  only  as  a  coHatcra)  fecu* 
rity,  and  therefore  are  two  diftin£l  tranfadtions^  and  if  fo,  the 
bond  creditor  is  iniitled  to  come  upon  the  real  aflets. 

I  will  not  fay  whether  this  would  not  make  fome  difFerence  if 
it  was  the  fa£^,  but  ic  appears  to  me  that  both  bond  and  mort- 
gage were  to  fecure  the  fame  individual  debt,  and  the  bond 
was  only  given  in  the  mean  time,  till  the  mortgage  could  be 
made. 

It  is  likewife  infifted  on  the  part  of  the  defendant^  that  the 
motley  borrowed  is  a  debt  that  charges  the  heir,  for  the  heir  is 
bound  by  the  bond,  and  the  covenants  in  the  mortgage. 

The  creditor  may  I^  '*  ^^U  ^^^^  ^^^^  ^^^  perfonal  eftate  (hall  be  applied  firft, 
proceed  againft  but  at  law  there  is  no  fuch  diftindlion,  for  the  creditor  maj^ 
Ij*  f**V^  ^he   P"^^^^^^  againft  the  heir  if  he  pleafes,  and  he  has  no  way  to  help 

]>w  knowi  no       hittlfelf. 

diilin^ion  of  the 

J^!|^"jJ*^^*|*'*  But  it  is  a  very  diffejent  confideration  when  the  queftion  is 
Bliedfift.  between  two  real  eftates;  and   ic  would  be  hard    to   turn   the 

burden  off  from  a  dcvifee,   and  throw  it  upon  an  heir  at  law. 


-  All  the  cafes  prove  an  heir  at  law  to  be  as  much,  if  not  more, 
a  favourite  »n  a  court  of  equity  than  a  devifce,  but  none  that  a 
devifee  is  more  favoured. 

The  teftator  '^^^  »^  *  ^^^  where  the  teftator  himfelf  has  laid  a  real  bur- 

himieir  has  laid  den  upon  the  lands  devifed,  and  quite  different  from  the  cafe  of 
*  '"*ui^^!u  *  general  bond  debt,  fo  that  his  mortgaging  it  is  a  material  cir- 
dMrlLd,  ana  cumftance.  For  how  can  a  court  of  equity  fay  that  the  tefla* 
tkcn#oii«  diffe-  tor  did  not  intend  it  (bould  pafs  cumorKn^  when  there  is  fo 
^of^  *^aL  ^^^"g  *  prefumption  that  he  did  ? 

It  is  truly  fafd  at  the  bar,  that  there  is  no  cafe  exadly  in 
point  5  but  Catter  verfus  Barnardiflon  comes  neareft  to  it. 

In  that  cafe  where  there  was  a  devife  of  the  manor  of  Dale  to 
one,  and  the  manor  of  Sa/e  to  another ;  fuppofe  the  teftator,  af- 
ter he  had  thus  devifed  thefe  two  manors,  had  thought  proper 
to  mortgage  the  manor  of  Saliy  this  devifee  might  have  ufed  all 
thefe  arguments  which  are  now  ufed  to  exonerate  his  eftate,  by 
calling  upon  the  devifee  of  the  manor  of  Dale  to  bear  his  pro-* 
portion  of  the  mortgage. 

It 
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tt  was  very  juftly  obfervcd  by  Mr.  Brawny  that  an  heir  at 
law,  who  has  an  eftate  defcended  upon  him,  is  to  be  confidered 
in  the  fame  light  as  if  the  eftate  had  been  actually  given  to 
him  :  And  there  is  no  colour  to  fay  (even  laying  afide  the  ex- 
preffion  of  an  heir  at  law's  being  a  favourite  of  this  court)  that 
a  devifee  fliall  be  preferred  to  him  in  equity. 

His  Lordfliip  decreed  the  defendant  Hancttk  to  account  for 
the  perfonal  eftate  of  her  teftator,  and  thatfhe  (bould  deliver  up 
the  deeds  and  writings  relating  to  the  eftate  defcended  upon  the 
plaifttiiF,  and  that  they  (bould  be  given  in  upon  oath  before  a 
mafter,  and  lodged  there  as  a  fecurity  to  the  defendant  for  her- 
dower  upon  this  eftate,  until  the  plaintiff'  ftiall  have  affigned  it. 

There  was  a  doubt  formerly  with  regard  to  dower,  but  it  has  "numgh  « Iwl^ 
been  fettled  ever  fince  the  cafe  of  La%minceyitx{\x%  Linvrincei^^^jl^^ 
viJi  Eq.  Caf,  Abr.  218.  in  which  though  Lord  iomtrs  was  of  iftrgerthan  her 
opinion,  that  where  a  huft)and  had  given  an  eftate  to  a  wife  larger  ^o^er,  iheis  ia« 
than  her  dower,  it  (hould  go  in  ademption  of  the  dower  \  yet  ^^^j^^'^Ibb, 
the  houfe  of  Lords,  on  the  17th  of  May  17 17,  reverfed  his  de- 
cree»  and  held  (he  was  intitled  to  both  notwithftanding. 


Galton  verfus  Hancock^  June  ii,  I74J*     Rdjeering^  Cafe  278. 


M 


R.  Solicitor  General  *,  counfelfor  the  defendant  the  ^Mt.Mnrrdf^ 
devifee. 


The  ftatuteof  the  3  £5f  4  JFill.  tf  Mar.  cb.  14;  of  fraudulent  ^  the  one  hand 
dcvifcsjlhews  that  the  heir  and  devifee  arc  not  put  upon  the  ^.^^^iti^flY^^ 
fame  footing :    the  devifee  cannot  be  fued  alone  upon  that  out  of  a  fmall 
Aatute,   for  the  heir  muft  be  joined  with  him  :  and  as  I  am  in-  **'^*^**.***  ?*^ 
formed,  the  general  pradice  upon  judgn^ents  on  this  ftatute  isJourofadevi* 
to  infert  that  the  heir  muft  make  the  firft  fatisfadion,  which  is  i«e,  and  on  the 
very  particular,  becaufe  there  are  no  dired  words  in  the  fta-  ^'£^^^^4-,-. 
tUte  to  warrant  it.  dcfcendediilarge^ 

it  would '  be  ai. 
hard  to  leave  the  burden  on  the  Tpecific  devifee,  when  the  mortgage  almoft  exhaufti  the  eftate  :  on  ac- 
count of  thefe  difficulties  Lord  Hardivitke  adjourned  the  caufe  to  fearch  for  entries  of  judgmeoU  at  lav 
OB  the  fbtuta  of  itaudulent  devifes,  and  for  precedents  in  equity,  where  thae  are  (pecialty  debit  aa4 
nor  cgafsd  cftates  devifed  bcfides .  , 

The  ftatute  has  made  no  manner  of  alteration  but  barely  be-^ 
tween  the  creditor  and  the  devifee,  and  as  to  heir  and  devifee 
the  law  is  the  fame  as  before  :  for  if  a  bond  creditor  exhaufts  the.  . 
perfonal  aflets,  the  legatee  (hall  ftand  in  his  place,  and  come 
upon  the  real  aftets,  for  the  heir  is  only  intitled  after  all  gifts  are 
fatisfied,  fo  that  a  legatee  is  preferred  to  an  heir  at  law :  why 
then  ihould  a  legatee  of  a  perfonal  thing  be  in  a  better  condi- 
tion 
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tion  than  a  devifee  of  a  real  thing  ?  Vtdi  Hern  contra  Mtridt^ 
before  Lord  Harcourt  in  Cane*  Salk.  416. 

This  being  the  fettled  rule,  that  the  heir  tan  take  nothing 
but  the  /urplus  after  all  gifts  are  fatisfied  ;  confider  the  prin* 
ciple  on  which  it  is  founded,  (for  every  rule  is  founded  upon 
reafon  or  maxims  of  law)^  namely^  that  if  a  ttftator  can  difpofe 
of  the  whole,  afortUri  he  may  difpofe  of  a  part. 

A  bond-creditor  may  certainly  fue  the  heir  iirft  if  he  pleafes, 
without  coming  againft  the  perfonal  afiets.  Kinajion  ytii\x% 
dark^  Odiobir  iqy  i-j^l. 

Mr.  Chuti  of  the  fame  fide  faid,  it  is  the  duty  of  an  executor 
in  the  firft  place  to  difcharge  the  mortgage,  and  if  there  are  no 
perfonal  aifets,  the  heir  muft  prevent  the  mortgagee  from  in- 
cumbring  the  fpecific  devifee.  Clifton  verfus  Burt^  i  ffTns*  679* 

Mr.  Attorney  General  for  the  plaintiff. 

Here  is  no  creditor  before  the  court,  and  therefore  cornea 
naked  and  fimply  on  the  proper  equity  between  a  devifee  and 
the  heii"  at  law. 

Thedevifed  eftate  is  liable  in  two  capacities. 

ifti  As  it  is  fubjeft' to  the  mortgage.  - 

2dJy,  Under  the  ftatute  of  fraudulent  devifes. 

There  arc  many  cafes  where  the  turn  of  the  fcale  is  given  to 
iin  heir  at  law,  for  the  fake  of  the  heir  at  law :  But  the  gentle- 
men of  the  other  fide  have  not  (hewn  that  equity  has  taken 
the  burden  from  the  h/ens  falius^  where  the  fcale  is  equal,  and 
thrown  it  upon  the  b^re^  natus. 

They  confider  it  in  too  narrow  a  view,  without  refleding 
'       fapw  the  will  has  given  it,  and  the  circumQancea. 

If  it  appears  that  it  was  the  teftator's  intention  that  the  de.> 
vifee  ihould  take  it  incumbered,  there  is  an  end  of  the  queftion. 

It  is  impofiible  that  the  teftator  could  intend  (he  fhould  take 
it  difincumbered,  for  he  fays,  ^'  After  all  my  juft  debts  are  fa- 
**  tisficd,  then  I  give  to  my  wife  this  eftate.'* 

Which 
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Which  (hews  (he  was  to  pay  the  debts  in  the  Hrft  plaee : 
afterwards  by  another  independent  claufe  he  gives  her  all 
other  his  eftates  real  and  perfonal. 

I  have  proved  by  the  words,  that  it  was  the  intent  of  the 
deflator  to  give  it  fubjedJ:  to  this  burden,  and  the  law  charges 
it,  as  I  faid  before,  in  a  double  capacity  ;  and  therefore  it 
would  be  abfurd  to  difcharge  it  contrary  to  the  intention,  and 
contrary  to  the  efFe<9t  of  the  law.  Fids  the  cafe  of  Lord  Tt^ar" 
rington  verfus  Lee^  SeL  Caf.  in  Ch.  in  Lord  King*s  timiy  39. 

He  that  knew  he  had  given  her  ajl,  fubjefl  to  his  debts, 
could  not  but  know  that  this  eftate  was  equally  fubjed,  as  the 
law  had  made  it  fo. 

'    The  devifee  is  fubjeft  here  by  the  particular  intcntlon^  thct 
heir  only  by  a  remote  operation  of  law. 

The  ftatute  of  fraudulent  devifes  is  not  applicable  to  the 
prefent  cafe,  becaufe  the  ftatute  has  no  lien  upon  debts  arifing 
from  the  contrail  of  the  parties,  but  upon  general  debts  only 
of  a  teftator. 

Mr,  Solicitor  General  in  his  reply  faid,  that  clearly  before 
the  ftatute  the  heir  at  law  was  liable  in  the  firft  place  to  pay 
fpecialty  debts,  and  the  devifee  was  not  to  pay  any  part  of 
that  debt ;  and  fince  the  ftatute  the  law  is  the  fame,  for  the 
ftatute  enters  not  into  any  other  cafe  of  mifcfaief,  but  only 
provides  that  the  creditor  (hall  be  paid  at  all  events,  and  does 
not  in  the  leaft  difturb  any  right  thi  devifee  might  have  before 
againft  the  heir  at  law. 

An  heir  can  never  have  any  contribution  againft  the  de- 
vifee, becaufe  he  can  have  nothing  from  his  anceftor  but  what 
is  left  undifpofed  of,  nor  is  there  any  inftance  of  an  heir's 
bringing  a  bill  againft  the  devifee  for  contribution.  He  cited 
,Har berths  cafe  in  3  C^.  12.  i  *. 

Lord  Chancellor, 

This  cafe  has  been  more  fully  argued  than  it  was  before; 
but  as  counfel  on  both  fides  have  allowed  there  is  no  cafq 
exadily  in  point,  for  the  arguments  have  been  chiefly  drawn 
from  analogy  to  other  cafes  of  marflialling  aflets,  I  will  not  be 
over  hafty  in  determiniBg, 


*  It  was  refolved,  that  in  cafe  of  a  common  perfon  the  heir  of  a  conufofj  or  he  againft 
whom  the  judgment  is  given  in  debt  fliall  be  only  charged,  and  (hall  not  have  contri- 
bution againft  the  terre-tenant  in  fome  cafes  j  for  if  a  man  be  feifed  of  three  acres  of 
land,  and  acknowledges  a  recognizance  or  a  ftatute,  &c,  and  enfeoflfa  A*  of  one  acre,  B, 
of  another,  and  the  third  defcends  to  the  heir;  in  this  cafe,  if  execution  be  fued  only 
againft  the  heir,  he  Aiall  not  have  contribution,  for  he  comet  to  the  UadHvlUxQUtCfiiir 
^uu0n.  Mad  the  bcir  6ts  ia  ch«  kit  of  his  aoc«ftor«    Harbtrit  ca£^» 

2  %^XCA 
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Some  perfons  who  have  fate  in  this  coait  think  it  has  gone 
too  far  in  giving  one  volunteer  i  remedy  bj  yrtj  of  ctrcuitf 
againft  another. 

Though  both  real  and  perfonal  eftate  are  liable  to  debts» 
yet  the  real  aflets  are  a  favoured  fund. 

To  be  fure,  there  is  a  good  deal  of  weight  in  the  confe- 
quences  of  the  other  fid^ ;  and  therefore  thefe  things  defcrve 
the  confideration  of  the  court. 

'  For  though  it  feems  hard,  that  where  an  heir  at  law  has  a 
fmall  pittance»  the  court  (bould  make  him  pay  a  debt  out  of 
his  fund,  in  favour  of  a  devifeeof  an  eftate,  which  was  made 
fubjefi  to  this  debt,  and  a  devifee  likewtfe  of  all  the  reiidue, 
both  real  and  perfonal ;  yet,  on  the  other  hand,  fuppofe  an 
eftate  of  looo/.  per  ann.  fliould  defcend  upon  an  heir  at  law, 
and  the  teftator  fbould  have  devifed  another  eftate,  (uhjeSt  to  a 
mortgage  which  almoft  exhaufts  the  eftate,  would  it  not  be  as 
hard  to  leave  the  burden  upon  the  fpecific  devifee,  where  there 
are  real  aflets  fufficient  to  difcharge  all  the  debts  ? 

His  Lordfliip  adjourned  it  to  Aficboilnuu  term  to  look  into 
the  entries  of  judgments  at  law  upon  the  ftatute  of  fraudulent 
devifes;  and  like  wife  for  precedents  of  cafes  in  this  court, 
where  there  are  fpecialty  debts,  and  mortgaged  eftates  devifed 
befides. 

Cafe  tjQ.  Galtsn  verfus  Hancock j  Jum  25,  1744. 

Ura  Hardmtki     AFTER  Lord  Hardwicki  had  taken  a  twelvemonth's  fimc 
^M  •*  ^^*    r\  to  coofider  of  the  cafe,  he  thi^  day  gave  judgment  in  it  as 

that  the  wife  It    i^iiTT-.*  .  '  o         *      o 

the  mortgage 

vpon  the  eftate       Xhis  caufe  Came  on  laft  upon  a  petition  of  rehearing.     Sit 
'^^U'^   the  Jlatirfthicafi  before,  pagt  ^2^. 

pf  the  fctl  aflett 

J^«n^«^  2|J»       M  the  firft  hearing,  I  determined  againft  the  defendant. 

teiperfed  the  fer* 

r'af 'tT^     The  principal  queftion  is;  Whether  the  defendant  is  in- 
^t*  ^  titled  to  have  the  mortgage  upon  the  lands  devifed  to  her  un- 

der the  will  of  her  hulband,  exonerated  out  of  the  real  afiets 
defcended  upon  the  plaintiff,  the  heir  of  the  teftator  ? 

This  will  depend  upon  two  more  particular  queftions. 

fir/l^  Whether  there  are  any  words  in  the  will  to  throw  this 
upon  the  heir  at  law  I 
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Stcondly^  Whether,  according  to  or  in  confequ<>i>ce  of  thofe 
rules  which  have  been  eftablifhed  in  equity,  the  defendant 
ihall  prevail  to  have  the  mortgage  on  the  ftate  devifed  to  her^ 
exonerated  out  of  the  real  afieis  defcended  on  the  plaintiff? 

The^tedator  in  his  will  fets  out  with  a  deGre,  that  all  his 
debts  may  be  paid  in  the  firfl  place,  and  concludes  with  a  ge- 
neral reiidaary  devife  to  the  dtfendant,  whom  he  makes  his 
executrix. 

On  the  part  of  the  plaintiff,  it  is  infixed,  that  the  intro* 
du6lory  claufe  in  the  will  is  fufficent  to  charge  the  defendant 
with  the  incumbrance  upon  the  eflate  devifed  to  her,  and  ihat 
fhe  ought  to  take  it  cum  onert. 

So,  I  think  it  would,  with  regard  U  crediUrSy  but  is  by  no  Jj^  *  ^*^ 
means  fufficient  to  fix  the  onui  or  burden  upon  the  legatee,  pr ^^r^^ii^^^ 
to  make  a  variation  with  regard  to  the  different  funds,  out  of  debu  may  be 
which  the  debts  are  to  be  paid,  or  to  tranfpofe  the  order  ia  P*'*^  "*^***  *^ 
which  the  funds  are  to  be  applied  for  that  purpofe  ;  for  thefe5^it?'tef^'» 
claufes  in  wills  have  received  fuch  a  conftruSion,  merely  for  creditors,  nmft 
the  aid  and  affiftance  of  creditors^  that  they  may  not  lofc  their  **f!  taken  the 

,     .  *  *  cRate  tuM  0twvv 

jult  debts.  devifcdioher, 

but  it  not  itifB* 
cicnt  to  fix  tbe  burden  upon  the  legatee,  io  as  to  make  a  ▼atiatlon  with  regard  to  the  different  fundv 
ouc  oi  which  the  debts  aic  to  be  paid  \  or  tranrpofe  the  order  in  which  chej  are  to  be  applied  for  tkac 
purpoTe. 

As  to  part  of  the  real  eflates  devifed  to  the  wife,  the  vtXd 
is  clearly  revoked,  and  muft  be  taken  as  if  they  bad  never 
been  devifed,  I  mean  thofe  which  were  only  fur  auttr  tw  at 
the  making  of  the  will,  and  the  inheritance  of  them  pur- 
chafed  in  afterwards  by  the  teftator. 

But  it  would  found  extremely  liarfh  in   a  court  of  equity,  To  lefleo  tH* 
if  Ifliould  ftrain,   to  charge    the  devifee   with  this  debt,  and  ^^^^^^^^'^^j^ 
by  that   means  leffen  even  the   cflate  which  remains  to  her  wife  under  the 
under  the  will,    when  clearly  the  intention  of  the  teftator  was  will,  whereth* 
/to  give  her  the  whok,  and  totally  to  difinherit  his  heir.  Kr  wm  S! 

Ully  to  di&iberic 

The  fecond  queftion  is  a  new  one,  and  was  never  before  i*^*^  *;^'»  T*^* 

.  L     •      •    J  •     /v     •  found  harm  m « 

brought  in  judgment,  or  tnjpecu.  ^^^^  of  equity. 

I  (hall  conflder  it  in  two  lights. 

Flrfly  How  it  would  have  ftood,  in  cafe  this  had  been  a  gei» 
neral  debt  by  bond,  or  covenant,  where  the  heir  is  bounds 
without  any  mortgage  to  fecurc  it. 

Secondly^  Whether  the  (nortgage  in  this  cafe  will  make  any 
difference. 


4ja  CAS£S  Acgued  and  Deterauiied 

There  are  two  periods  of  time  which  will  be  material ;  bow 
it  would  have  been  at  common  law  before  the  ftatute  of  frau- 
dulent devifes,  and  how  flnce. 

At  common  law,  the  devifee  was  not  liable  to  the  demand, 
bccaufe  the  difcent  was  broke. 

The  rule  of  equity  before  the  ftatute  did  not  differ  from  the 
rule  of  law,  unlefs  there  were  fome  particular  circumftances  in 
the  cafe. 

This  court  had  been  often  attempting,  before  the  ftatute, 
to  make  a  devifee  liable  to  fpecialty  debts,  but  were  not  able 
to  come  at  it,  which  was  the  occafion  of  the  ftatute. 

Bdbietlieftii-        T^^^  t^^^c,  before  the  ftatute,  would  have  had  the  benefit  of 
Mte  o£  fno^o-   the  perfonal  eftate  in  this  court,  in  cafe  of  the  real ;  but  if  there 
iSr  fron^bavc  ^^^  "°  pcrfonal,    the  heir   could  have  had  no  relief,  not  fo 
Jud  the  aid  of    much  as  a  contribution  from  the  devifee. 
the  perfooal 

^itwdthltii      '^^^  "^^^  queftion  is  upon  the  operation  of  the  ftatute,  ab- 
AoperfoiMl,  not  ftraded  from  the  mortgage  in  this  cafe, 
iatitled   to  « 

SmthfSwifec      '^^^  Words  of  the  ftatute  of  the  3  fsT  4  ^.  fcf  M.  cap,  14. 
are  thefe  : 

•*  Whereas  it  is  not  reafonable  or  juft,  that  by  the  pra£lice 
"  or  contrivance  of  any  debtors,  their  creditors  fliould  bede- 
**  frauded  of  their  juft  debts  ;  and  neverthelefs  it  hath  fo  often 
**  happened,  that  where  fcveral  perfons  having,  by  bonds,  or 
^'  other  fpecialties,  bound  themfelves  and  their  heirs,  and 
*'  have  afterwards  died  feifed  in  fee-fimple,  of  and  in  manors, 
**  meffuages,  lands,  ^c.  or  had  power,  or  authority,  to  dif- 
*'  pofe  of  or  charge  the  fame  by  their  wills  or  teftaments,  have, 
**  to  the  defraudingoffuch  their  creditors,  by  their  laft  wills 
*'  or  teftaments,  devifed  the  fame,  or  difpofed  thereof  in  fuch 
*•  manner,  as  fuch  creditors  have  loft  their  faid  debts  :  For 
**  remedying  of  which,  Be  itenaded,  ^c.  That  all  wills  and 
**  teftaments,  limitations,  difpofitions  or  appointments,  of  or 
^^  concerning  any  manors,  meftuages,  lands,  tenements,  or 
*'  hereditaments,  or  of  any  rent,  profit,  term  or  charge  out 
**  of  the  fame,  whereof  any  perfon  or  perfons,  at  the  time  of 
**  his,  her,  or  their  deceafe,  fliall  be  feifed  in  fee-fimple,  in 
•*  poileftion,  reverfion,  or  remainder,  or  have  power  to  difpofe 
*'  of  the  fame  by  his,  her,  or  their  laft  wills  or  teftaments, 
*^  (hall  be  deemed  and  taken  (only  as  againft  fuch  creditor  or 
*'  creditors  as  aforefaid,  his,  her,  and  their  heirs,  fucceflbr^, 
'^  executors,  adminiftrators,  and  affigns,  and  every  of  them) 
**  to  be  fraudulent,  and  clearly,  abfolutely,  and  utterly  void, 
•  ruftratc,  and  of  uout  ^ff^&^  ^ <;/' 
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By  force  of  this  ftatute,  the  devifee  is  made  liable  at  Jaw ;  and  Theaaion-under 
theaaion  reuft  be  brought  jointly  againft  the  heir  and  devifee.  be\lTgh%W/^ 

againft  the  heir 

Se£f,  3»  "  And  for  the  means  that  fuch  creditors  may  been«  «d  devifee 

**  abled  to  recover  their  faid  debts,  be  it  further  enaded.  That 

**  in  the  cafes  before  mentioned,  every  fuch  creditor  (hall  and 

**  may  have  and  maintain  his,  her,  and  tlieir  aftion  and  adtions 

**  of  debt,  upon  his,   her,  and  their  faid  bonds  and  fpecialties 

**  againft  the  heir  and  heirs  at  law  of  fiich   obligsr  or  obligors^ 

**  znAfuch  devifee  or  devifses  jointly,  by  virtue  of  this  a6l." 

The  next  queftion  virill  be,  What  judgment  is  to  be  entered 
Up  in  this  cafe  f 

It  has  been  infifted  by  the  defendant's  council  that  there 
ought  to  be  two  diftinS  judgments:  Firji,  That  the  heirfliould 
make  fatisfa^ion,  and  if  he  has  not  fufficient  aiTets,  then,  that 
the  devifee  ihould  do  it* 

But  there  has  been  no  precedent  of  any  judgment  in  thij 
adion  cited  in  fupport  of  this  ;  but  then  it  was  faid,  this  waS 
the  only  reafon  why  the  ftatute  diredts  the  heir  and  devifee  to  be 
joined  in  the  action, "^ecaufe  if  the  heir  had  not  affets  enough, 
then  judgment  might  be  entered  againft  the  '^tvKtc. 

But  this  is  not  conclufive;  for  I  take  the  provifion  in  the  a£t  ^^*  provKJon  in 
to  be  introduced  for  the  benefit  of  the  creditors  merely,  with-  troduced7oVthe 
out  any  regard  either  to  the  heir  or  devifee,  for  the  enabling  claufe  benefit  of  the 
intitles  the  creditor  to  a  new  formed  writ,  and  to  bring  a  new  ^*'.^^'^°''«  me'ely# 
adion  ;  for  oth er wife  there  might  have  been  acollufion  between  gard  either  10  the 
the  devifee  and  heir  at  law,  to  play  off  the  will,  or  not,  juft  as  it  heir  or  devifee, 
fhould  fuit  them  beft ;  therefore  it  was  a  neceffary  and  wife  pro-  Z\Ml^t^Y^ 
vifion  of  thca6i,  to  join  the  heir  and  devifee  in  the  adion,  to  might  have  played 
fecure  the  creditor  at  all  events.  <>^*'he  will,  or 

not,  as  fuited 
them  beft. 

-   1  diredted  the  folicitors  on  both  fides  to  fearch  for  precedents  The  reafon  why 
of  judgments  at  common  law  on  this  ftatute,  but  they  have  not  c^^"to"be^'** 
been  able  to  find  any  ;  the  reafon  muft  be,  that  the  proceedings  found  of  judg- 
.  in  this  court  are  more  expeditious,  for  they   may   have   a  {a\q  m'cnts  at  com- 
dircded,  as  they  have  both  heir  and  executor  before  the  court,  ^e^^cedm^^^^^ 

here  are  more  ex* 
pcditious  5  for  as  both  heir  and  executor  arc  before  the  court,  the  creditors  may  have  a  iaJe. 

There  are  three  printed  cafes  on  this  aftion,  one  in  Clift^s  In  the  cafes  on 
Entries  243.  and  another  in  Lilly's  Entries  145,  which  is  a  better  ciift^f^ltLiirs 
book,  the  cafe  of  J.9feph  verfus  the  Duke  and  Dutchefs  of  Hamilton,  E„tr!es,\ht  mt 
in  the  Exchequer,  but  no  plea  or  iudgment  are  mentioned.       charges  the  heir 

the  J^tinefi  and  that  the  judgment  muft  follQW  the  writ  aod  count  is  »  known  rule  4t  iavf. 

Vou  II  F  f  HlXi^ 
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The  third  is  in  Lilly" $  Entries  529.  7  Ann.  but  there  likcwifc 
is  no  plea  or  judguienc,  nor  any  cnuy  of  it  in  the  office. 

In  all  thefc  precedents,  the  writ  charges  the  heir  in  the  debit 
and  the  detitui^  and  fo  it  was  in  ali  anions  againft  co-heir$. 

According  to  the  known  rules  of  law,  the  judgment  mufl  fol- 
low the  writ  and, count;  therefore  I  conclude  the  judgment 
here  mu ft  likewifc  be  of  both:  Vide  ^Co.  13,  14.  where  the 
reafon  for  a  judgment  againft  both  the  heirs  is  fully  fet  forth. 

There  is  another  conilderation,  which  is,  that  from  the  na- 
ture and  form  of  the  judgment  itfelf,  there  cannot  be  two  dif- 
tin<3  judgments  :  Vide  Plowd,  \7fi.  Dat/y  \erfiis  PepySy  where 
there  is  a  precedent  of  a  judgment  at  lar^e  againft  co-heirs. 

The  lands  defcended  are  to  be  delivered  to  the  creditor  upon 
the  execution y  at  a  certain  annual  value,  until  bis  debt  is  fatisfied. 

If  fo,  when  can  the  fecond  judgment  take  place  ?  for  you 
cm  never  fay,  that  this  may  not  be  fatisfied  out  of  the  real 
aflets  of  the  heir,  fmce  the  judgment  is,  the  creditor  to  hold 
quoufq-y  debituin  fatisfadum  fuerit. 

tilt^ff^edaf"  ^hat  is  the  rule  in  equity  ?  Why,  in  cafe  of  a  debt  by  fpe- 
dcbs^rVoral^  cialty,  that  the  perfonal  aflets  fhall  be  firft  applied,  and  li ^t* 
afT'ts  muft  iie      ficient,  the  heir  ihall  be  charged  for  aflets  defcended, 

firf^  applied,  and 
if  deficient,  the 

tesA  arrets  dc-  No  cafe  was  cited  at  ^he  bar ;  but  there  is  one  which  has 
fceoderf.  f^j^g  refcmblance   to  it,  Gawlcr  verfus  IVade^   i  P.  fVms.  99. 

It  is  faid  there,  by  Lord  Cozvper^  it  is  the  acl  cf  parliament 
makes  this  afliets  in  the  devifee's  hands,  and  that  requiring  the 
heir  to  be  made  a  defendant,  you  muft  follow  the  remedy  therein 
prefcribed  ;  and  this  bill  in  equity  is  as  an  adion  at  law  ;  but 
his  Lordfliip  faid  nothing  as  to  a  contribution  between  the  bar 
anddevifie.  ' 

There  are  two  cafes  where  this  point  has  been  determined, 
Saville  verfus  Saville^  before  Lord  King  and  Lord  Conway  s  cafe. 

/?^^ir«r'heV:U  ^  ^^^  ^^^  another  cafe,  Pitt  verfus  Raymond,  January  27, 
wavtokivelk-  I734>  before  Lord  Talbot  :  *'  A  new  bill  there  was  brought, 
tKfaaionoutof  4c  gf^^r  a  long  courfe  of  proceeding,  to  have  fatisfaflion  out 
^SVvifedt'**  "  of  aJTets  both  defcendecl  and  devifed  :  his  Lordfhip  direfied 
Lord  Ttfi^of  di-  "  there,  that  if  the  perfonal  were  not  fufficient,  then*,  in  thf 
tcilfd,  if  the  4<  j^gj^j  place,  an  account  was  to  be  taken  of  aflets  defcended 
fJtficilntr^an"    *'  upon  the  heir  at  law;  and  if  that  fhould  be  deficient,  then  an 

accounc  was  to 

be  taken  ofalTcis  d:  ffcncfd,  and  if  that  was  deficient,  then  of  the  dcirif«d  cftate,  which  flisws  bis  opioioo 
n  lo  the  order  ia  which  Uie  affcu  nvci&io  be  m%iftiiA\si« 

'^  account 
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**  account  was  to  be  taken  of  the  dcvlfed  eftate,  which  {hews 
^^  his  opinion  as  to  the  order  in  which  the  afiets  were  to  be 
"  marOialled." 

I  take  it,  that  the  notion  of  contribution  in  the  cafe  of 
Gauler  verfus  Wadi  is  not  well  founded,  for  it  is  only  ftarted  by 
council,  but  is  not  fupported  by  any  authority. 

The  ftatute  of  fraudulent  devifcs  was  made  merely  for  the 
fake  of  creditors^  and  not  at  all  in  favour  of  heirs  at  law. 

The  enading  claufe  makes  wills  void  againft  fuch  creditor s^ 
Imt  leaves  the  law  as  it  was  before  with  regard  to  hiirs. 

In  this  cafe,  it  would  be  contrary  to  the  plain  intention  of 
the  teftator,  to  make  the  devifee,  the  wife,  liable  to  the  debt, 
fo  that  (he  fhould,  in  whole  or  in  part,  be  defeated  of  her  legacy. 

The  fecond  queftion  is.  Whether  there  being  a  mortgafge 
upon  this  eftate  devifed  to  the  defendant  the  wife,  will  make 
any  alteration. 

'     It  muft  be  admitted  that  this  is  a  debt  by  fpecialty,  and  that  A  mortgage  It 
the  land  is  only  regarded  as  a  pledge  or  fecurity  for  the  money  ^.^'^^  ^V^' 

in  this  court.  land  it  only  re- 

garded  as  a  pledge 
for  tlic  money. 

The  mortgagee  may  take  his  remedy,  indeed,  againft  the  a  mortgagee  may 
executor,  or  aeainft  the  heir  at  his  cleaion  ;  but  it  muft  like-  «^t«^'8  "««*/ 

.^.  ..°i        ,.         irt-  c    \  Ml  •       againft  the  exc- 

wife  be  admitted,   this  election  of  the  mo  tgagee  will  not  do-  curor,  or  againft 
termine  which  fund  ought  properly  to  be  charged,  nor  vary  the  the  heir,  but  the 

•    i.  rrrj^  ^  eleaionofthe 

right  as   to  thofe  funds.  mo  tgagee  doe. 

not  vary  the 

This  was  determined  originally  in  favour  of  the  heir,  for  J'^^^/' '^'^T' 

--  ^  ,  f     X     %     -    '    '       \      f  ri  n  1    '""os,  or  deter* 

thefe  reafons,  becaufe  the  heir  is  in  the  feat  or  the  anceltor,  and,  mme  which 

whiift  the  ancient  tenures  fubfiftcd,  was  obliged  to  perform  the  ^^%^^  properly 
fervices.  t<.b.ci«ged. 

The  firft  executions  Vftrc  fieri  faciasy  and  levari  facias^  which  Anciently  they 
affcfted  chattels  only,  but  did  not  take  the  land,  vide  ^Co.  ^/J^^ed^^ftatw, 
11.^.  William  Harbert^  c^k  \  and  fo  tender  were  they  an-  tbat  the  Aenif' 
ciently  of  landed  eftates,  that  evert  in  the  cafe  of  » he  crown,  if  ^^uid  not,  even 
the  goods  and  chattels  of  the  king's  debtor  be  fufficienr,  and  crowL7ex«nd 
fo  can  be  made  appear  to  the  (herifF,  whereupon  he  may  levy  the  lands  of  tht 
the  king's  debt,  then  ought  not  the  (heriff  to  extend  the  lands  ^^}'^'"*  '^*»» 

,0  /..ii  fi_»L  r  /I      o  chattels  were 

and  tenements  of  the  debtor,  or  of  his  heir,  2  Injt,  10,   ig.  mthcient,  and  fo 
And  Lord  Coke^  in  Harhert's  cafe,   la.  b.  gives  the  reafon  why  made  appar  to 
the  lands  of  the  king's  debtor  were  liableto  the  king's  exe-  ^^^  ****^' 
cution,  becaufe  Thefaurus  regis  ejipacis  vinculum  &  bellorum  nirvij 
and  therefore  the  law  gives  the  king  full  remedy  for  it. 
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He  might  have  added  another  reafon  why  this  judgment  is 
in  favour  of  the  heir,  becaufe  otherwife  it  muft  have  been 
againft  the  perfon  of  the  heir,  and  this  is  to  difcharge  and  ex- 
onerate his  perfon. 

Here  it  was  that  this  court  ftepped  in  and  founded  an  equity 
upon  it,  by  dircfling  the  perfonal  eftate  to  be  firft  applied  in 
favour  of  an  heir,  and  are  not  tied  down  to  the  rules  of  law, 
becaufe  this  court  can  bring  both  heir  and  executor  before  them 
at  the  fame  time. 

Vot^  Nottmgbam  Corntjh  vcrfus  Mew^  I  Ch,  Caf,  271,.  is  the  laft  cafe  where 
firft  dete. mined  the  court  refufcd  to  do  it  in  favour  of  a  hares  fa£f us  ;  this  was 
^r«7tf^«^ihat  ^^  ^^^  time  of  my  Lord  Nottingham  indeed,  but  I  believe  deter- 
perAnai  aHTets  mined  by  the  Mafter  oftheRolls^  or  feme  judge  fitting  for  him, 
fhouid  be  applrd  becaufe  Lord  Nottingham  had  deterrhined  it  exprefsly  contrary 
butTtahe^'was  »n  a  caf^  ^eforc,  which  was  the  firft  cafe  where  a  hares  fa^us 
a  fc«r« /tf(?w  of  had  this  determined  in  his  favour,  thvit  perfonal  afletsfliould  beap- 
®J^**^  ^^"^''"*  ?^^^^  ^^  exoneration.  Vide  i  Ch,  Caf,  223.  Hayes  againft  Hayes, 
But  this  was  in  the  cafe  of  a  hares  fa^us  of  the  whole  real  eftate. 

Por%  vcHo«  'pj^g  f^^^  ^jfg  ^here  it  was  determined  in  favour  of  a  devifee 

firft  mftaifcel  *  of  part  of  the  real  eftate  only,  was  the- cafe  of  Pep  ley  verfus 
where  it  was  de-  Popley^  as  it  is  called  in  2  Ch.  Caf,  84.  but  in  1  Vern.  36. 
Vo^oild"v?frt  Po<:^h  y^^f^s  PoeJtlcy.  I  ne^  not  men  lion  any  more  cafes, 
of  part  of  the      for  the  opinion  of  this  great  man  (Lord  Nottingham)  hath  been 

eftate  only  j  and    followed  CVCr  fince. 

Lord  Netting- 

tarn's  opinu>ii  has  been  followed  ever  Hnce. 

The  land  is  given  By  the  will  in,  the  prefent  cafe  the  land  is  given  to  the  wife 
whlchmuftmean  ^^^  devifee,  which  muft  mean  efFeaually  ;  for  if  given  fubjeft 
effcaualiy,  for  if  to  the  mortgage,  the  whole  benefit  will  be  drawn  from  the  de- 
fubjefttathe      yifee    and  rendered  inefFedual. 

mortgage,  it  is  an 

ineftcdlual  devife,        xt  •/•     i.       j        /•  /* 

Where  fpcciaity  Now  if  the  devifce  IS  entitled  to  be  exonerated  ;  fuppofc 
creditors  cxbauft  there  are  fimple  contrail:  creditors,  and  a  fpecialty  creditor 
IflXfiropIe  '(^^  ^^^  mortgagee  in  this  cafe  is)  exhaufts  the  perfonal  affets, 
contriacreditort  have  not  the  fimple  contraft  creditors  an  equity  to  ftand  in  his 
ftand  in  their     placc,  and  to  comc  upon  the  real  aflets,  and  is  it  not  the  con- 

^m:';;«r  «»«»» ""^f«  of  t^is  comt  ? 

It  is  agreeable  likewife  to  the  reafon  and  equity  of  the  fta- 
tute  againft  fraudulent  dcvifcs,  which  leaves  it  in  full  force 
againft  the  heir  at  law. 

In  the  laft  place  I  think  this  opinion  will  coincide  intircly 
with  the  intention  of  the  teftator. 

Here  comes  va  the  objeilion  of  the  moft  weight  on  the  part 
Qf  the  plaintiff,  tViat  xYus  \s  ^\i\tv\'^  ^t^^^^\a  ^v^\fed  with  a  Hem 
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upon  it,  which  fhews  the  teflator  meant  ihe  fhould  take  it 
cum  onerey  fo  that  at  leafl  it  may  be  faid  in  favour  of  the  plain- 
tiiF,  there  is  intention  againft  intention. 

But  if  an  inference  (hould  be  drawn  from  a  teftator's  mort- 
gaging particular  lands,  and  devifing  them  fo  mortgaged,  that 
he  intended  thefe  very  lands  (hould  be  liable  in  the  hands  of 
the  devifee  to  this  burden,  that  would  equally  hold  againft 
perfonal  aflets  being  firll  applied  ;  and  it  is  the  conftant  di-- 
Teftion  of  this  court,  that  the  mortgaged  eft  ate  (hould  be  con- 
Jidered  only  as  a  pledge  for  money,  but  as  to  the  proper  ap- 
plication of  the  funds  for  payment  of  that  debt,  it  is  left  juft 
as  it  was  before. 

It  is  equal  to  the  creditors  to  go  firft  againft  the  land  devifed, 
and  if  the  court  would,  in  that  cafe,  conftrue  it  in  favour  of 
the  devifee  againft  the  heir  at  law,  where,  by  circuity,  the 
fimple  contract  creditors  ftand  in  the  place  of  the  fpecialty, 
then  what  reafon  can  be  afligned  why  the  devifee  (hould  not 
have  the  benefit  diredly  againft  the  heir  at  law.      * 

Clifton  verfus  Burt^  i  P.  IVms.  678.  one  died  indebted  by 
bond,  who  by  his  will  had  given  a  legacy  of  500/.  and  de- 
vifed  his  freehold  lands  to  5.  in  fee,  leaving  a  perfonal  eftate 
fufficicnt  only  to  pay  the  bond  ;  the  legatee  (hall  not  ftand  in 
the  place  of  the  bond-creditor  to  charge  the  land,  in  regard 
the  land  is  fpecifically  devifed  5  otherwife  if  the  land  had  dcf- 
cended  to  the  heir. 

This  cafe  proves  that  even  general  pecuniary  legatees  are  to  ^en«»^al  p^cunJa- 
be  preferred  to  an  heir  at  law,  much  more  a   fpecific  devifee  ^g  pfefe**^,^^^^ J** 
of  land,  and  this  too  is  analogous   to    the    rule  of  law ;  for  an  heir  at  law, 
every  devifee  is  in  nature  of  a  purchafer,  and  fo  laid  down  in  ^J^^^^^*  »  ^pe- 
Harhert's  cafe,  3  Co.  12.  b,   that  the  heir  (hall   not  have  con-  [a„d^  fo^cVa 
tribution   againft  any  purchafer,  although   in  ret  veritate  the  ruk  of  law,  that 
purchafer  came  to  the  land  without  any  valuable  confideration,  ^atulJc^*7^^'^'*  - 
for  the  confideration  of  the  purchafe  is  not  material  in  fuch  cafe,  chafer. 

In  the  fearch  I  ordered  to  be  made  for  precedents,  there  is 
but  one  cafe  which  is  like  ir,  and  that  indeed  comes  very  near, 
5/r// verfus  St.  Eloy^  2  P.  IVms.  386.  heard  before  S'ujofeph 
y^kylly  January  2^^  ijlj-  One  devifes  his  lands  in  D,  to  jf. 
(his  coufin)  an  infant,  at  her  age  or  21,  fuhje^  to  the  incum" 
brances  thereupon^  and  the  rents  during  her  inlancy  to  bd  paid 
to  her  fatncr,  and  devifes  ail  his  other  lands  to  truttees  to  pay 
his  debts. 

The  infant  the  devifee  infifted,  that  the  mortgage  upon  her 
eftate  ought  to  be  difchiirged  out  of  the  perfonal  eftate,  and 
if  that  was  not  fufficient,  iheii  out  of  money  arifing  by'fale  of 
the  truft-eftate. 

Ff3  T\.f; 
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i!"d  ^*''/f'  ^^^  '^^^  defendant,  the  heir  at  law  and  reverfioner,  infifted, 
hiscoufin  an  in-  ^^^^  ^^^  mortgage  was  to  be  paid  ofF  out  of  the  rents  and  pro- 
fant,  at2i,fub- fits  of  the  cftatc  dcvifed  to  the  plaintiff  whilft  he  was  under 

je^^totfaemaiin-  age, 
and  all  bis  other 

lands  to  trofleci#  Sir  yofeph  Jekyll  was  of  opinion,  that  the  debt  by  mortgage 
^JoMyekiui  ^^  ^^^  plaintifPs  eftate  is  part  of  thofe  debts  which  are  to  be 
rtfaedthe'rnott'  P**d  off  out  of  the  money  arifing  by  fale  of  the  truft-eftate  : 
gage  on  j't  and  though  the  infant  by  her  bill  had  fubmitted  ro  pay  it  off, 
^'^T^.'^l^  ^"'^  y<^t  he  faid  he  muft  take  care  of  the  infant,  and  dircded  the 

otr  out  of  money  /     ,  i  •     i 

arifing  by  fale  of  bill  to  be  amended. 

the  truft-eftate, 

had  fubmiued  to  T^^s  caufc  Came  on  before  Lord  Chancellor  King^  on  an  ap*- 
difchirge  it.  On  peal  from  the  Rolls  the  28th  o(  May^  1728,  who,  after  two 
appeal  to  i^ri   j^ys  hearing,  affirmed  the  decree. 

Chancellor  King,        •'  ^' 

be  affirmed  the 

^crco.  I  have  done  with  the  cafes,  and  fliall    now   take  notice  of 

the  obfervations  of  the  counfel  on  both  fides. 

The  firft  obfervation  was  on  the  part  of  the  plaintiff. 

That  this  doftrine  would  extend  to  level  all  devifes  ;  for 
according  to  this  rule,  if  a  teftator  fhould  have  mortgages  up- 
on different  cftates  for  different  fums,  and  devifes  thofe  eftates 
to  feveral  perfons,  a  deviiee  of  the  eftate  which  has  the  largeft 
mortgage  upon  it,  and  leaft  in  value,  would  be  intitled  to  come 
upon  the  other  devifees  for  a  contribution. 

But  this  is  not  warranted  by  the  cafe  of  Carter  verfus  jBjr- 
nardifloTiy  i  P.  IVms,  505. 

The  eleaion  of  The  Other  obfervation  was  on  the  part  of  the  defendant, 
the  creditor  to    ^j^^^  jf  fl^g  ^^^  ^q^  intitled  to  have  the  eftate  dcfcended  applied 

come  for  iatis-  ,.-,  ,  -iji  i-  r 

fadHon  cither  a-  to  difcharge  the  mortgage,  it  would  have  this  confequence, 
gainft  the  r^al  or  that  if  the  mortgagee  fliould  bringhis  action  againft  the  heir, 
wil[*^not  dc*er'  ^"^  recovcr,  which  he  might  certainly  do,  the  heir  would  then 
mine  what  fball  be  intitled  in  this  court  to  have  fatisfadtion  againft  the  land 
ultimately  be  the  Jevifed,  as  originally  fubje^l  to  the  mortgage.  , 

fund  which  (hail  o  /  j  00 

be  charged. 

And  this  is  rightly  argued  ;  for  it  is  admitted  that  theelec- 
'  tion  of'the  creditor  will  not  determine  what  fliall  be  ultimately 
the  fund  which  fliall  be  charged. 

It  would  be  a  moft  abfurd  confequence,  if  the  Jieir  at  law 
fliould  in  this  cafe  draw  away  from  the  devifee  the  benefit 
which  the  teftator  meant  to  give  her  by  this  devife,  by  mak« 
ing  her  bear  the  burden  contrary  to  the  teftator's  intention, 
and  at  the  fame  time  take  beneficially  himfelf,  when  the  tefn 
tator  clearly  intended  to  give  away  the  whole  from  him, 

Tbefe 
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:    Thcfe  are  the  reafons  which  induced  me  to  alter  my  opi-  '^  •«  »  n>«cfc 
nion,  and  I  am  not  afhamed  of  doing  it ;  for  I  always  thought  f J*^^-ud '* trc^Sl 
ic  a  much  greater  reproach  to  a  judge  to  continue  in  his  error,  tinuc  in  bis«»iror 
than  to  r€tra(ft  it.  than  tomiact  »t. 

I  might  at  firft  be  influenced  by  the  appearance  of  hardlhip 
in  this  cafe  on  the  part  of  the  heir. 

But  the  rule  of  a  court  of  equity   in  mar/halling  of  afl^ts  Tbr  rnlc  in  mar- 
is of  great  confequence  to  the  pradice  of  this  court,  and  «"ght  j^^/*"^^^^'*^  J*^^^^^^ 
to  countervail  any  arguments  of  hardfliip  to  particular  perfonsj  qoence  to  the 
befides,  upon  mature  deliberation,  I  do  not  think  the  cafe  ©f  P"^^'"  **^**^» 
the  heir  at  law  fo  hard    as   I  did    before,   becaufe   it  was  not  o„?ht  j'^  eoun. 
the  intention  of  the  tedator  that  the  heir  (hould  take  any  part  tcrvaii  any  argu- 
of  his  eftate  ;  and  it  was   a  mere  accident  threw  a  part  upon  75""  **'  ^*  **." 

,x  -,..,.  r^i_  n  I  •  fiwp  to  parciculaf 

nim,  vtaettcet^  the  ignorance  of  the  teitator  that  it  was  ne-  peifoni. 
ceffary  aTter  purchafing  in  the  fee  of  thefe  cftates  pur  auier  v/V, 
to  republifh  his  will  to  make  them  pafs  to   the  defendant  the 
widow- 

Upon  giving  this  cafe  all  the  confideration  that  I  am  capa- 
ble of,  I  think  the  former  decree  ought  to  be  reverfed  totally 
as  to  this  point :  and  accordingly  diredicd  an  account  fliould 
be  taken  of  the  real  aiTets  defcended  upon  the  heir,  and  ap- 
plied to  pay  off  and  exonerate  the  mortgage  upon  the  eftate 
devifed  to  the  defendant.  * 

Ryves  verfus  Coleman^  November  3,  1 742,  upon  exceptions  at  Lin-  Cafe  280. 
coMs'inn  hall. 

THE  plaintiff  brought  a  bill  againft  the  defendant,  as  ad-  ■      « 

miniftratrix  of  her  huftand,  for  an  account  of  his  aflecs/ 

The  court  decreed   an  account  againft  her,  and  referved  all  The  court  baa 
future  direaions  till  the  caufe  came  back  upon  the  Matter's  ^^^'^^^^^^y^^^ 
report,  but  intereft  was  not  referved.  defena-m,  ot  the 

affeis  of  her  huk- 
band  as  his  adminiftratrix  attcr  his  dea'h  ;  flie  took  all  his  goods  and  ftock  in  trade,  and  carried  on  the 
fame  bufinefs :  the  Maftcr  reported  1400/.  due  to  the  plaintiffs  upon  a  balance  of  accounts,  who  iniiOed 
on  intereft  for  that  fum.  Lord  Hardiuicke  held,  that  this  keing  a  demand  onjimpk  contraSy  und  the  ad" 
mnifiratrix  mt  bdvittg  yet  fo/d  the  goodi,  her  only  fund  for  raifwg  moneys  Jhe  Jbcll  not  be  charged  with  in* 
terefi  on  the  1400 1. 

The  defendant,  after  the  death  of  her  hufband,  took  all 
his  goods  and  ftock  in  trade,  according  to  the  appraifed  value, 
znd  has  carried  on  the  fame  bufinefs,  but  has  not  fold,  off  all 
the  goods. 

The  bill  was  brought  in  1740,  within  fix  months. after  the 
huft)and's  death  ;  the  defendant  put  in  her  anfwer  immedi- 
ately, and  the  caufe  was  heard  in  1741,  in  lefs  than  two  years 
from  the  filing  of  the  bill,  fo  that  (he  wa$  g^vxv\i>|  qI  \\q  i^A^^* 

f  f  4  ^^^ 
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The  Mailer  reports  1400/.  due  to  the  plaintiffs  upon  a 
balance  of  accounts. 

It  came  on  now  before  L«rd  Chancellor  for  further  direc* 
lions  i  when  the  plaintiflPs  couofel  infifted  on  intereft  for  the 
fum  of  1400/.  reported  due  by  the  Mafier  to  the  plain  tiff*. 

The  defendant  objcSed,  firft,  that  no  intereft  was  referved 
by  the  decree,  and  therefore,  by  the  courfe  of  the  court,  it 
could  not  now  be  made  a  queftioo  for  judgment ;  and,  fe- 
condly,  if  it  had  been  referved,  yet  the  defendant  was  not 
chargeable  with  intereft  in  this  cafe* 

Lord  Chancellor, 

Tboofb  there  be  I  ^m  of  opinion,  that  generally  no  intereft  can  be  allowed, 
S^^a^orif  m7e.  where  it  is  not  ordered  or  referved  by  the  decree  ;  but  not- 
fcft  by  a  decree,  wiihftanding  there  is  no  particular  refervation  of  intereft  by  a 
yet  there  it  a     decree,  yet  there  is  a  difcretionary  power  in  this  court  to  allow 

diicretionaryv         .  >,•'  -.,.  «'*  ,  ,,  ,. 

power  in  thit     intereit  upon  fpecial  circumitances ;  as  where  the  demand  in 
court tc allow  it,  jt's  natufc  carries  intereft,  as  a  bond,  &c.  or  where  it  appears 
^P^^;*^'"-  that  the  adminiftrator  has  made  inteieft  of  her  inteftate's  ef- 
fects, while  the  fuit  has  been  depending. 

But  nothing  of  that  kind  appears  in  this  cafe  i  and  the 
plaintifF's  demand  being  only  upon  fimple  contrad,  and  the 
defendant  having  no  other  means  to  raife  the  money  but  by 
fale  of  the  inteftate's  goods,  which  are  not  yet  fold,  there  is 
no  pretence  for  charging  her  with  intereft  upon  the  1400/. 


Cafe  281.  Stonehewer  vtrtus  Thompfon^  November  8,  1742. 

C?.H.  101693,  /^EORGE  Hitchcock^  in  1693,  confeffed  a  judgment,  and 
confeffcd  ajudg-  VJT  g^  ^j^^  f^^^^  jj^^  there  was  a  defeafance  executed,  by  which 

ment,  but  It  wai    ...  ,  .  .,i      /■  i        i       i        r 

not  to  lake  place  the  judgment  was  not  to  take  place  till  after  the  death  of  a 

till afterthe death  woman,  who  did  not  die  till  1726  ;  the  eftate,  fubjeft  to  this 
livc*dTr,7a'6^J"^g"^^'^^  defcended  from  the  anceftor  to  the.  heir  John  Hitcb^ 
theeftarc  fubjrft  cocky  who  mortgages  it  to  the  defendant  TX^w/ySw,  and  likewife 
to  thji  juogmrnt  another  eftate  of  his  own  :  The  mortgagee  had  no  notice  of 
///^ho  inorf-  the  judgment  at  the  time:  the  heir  becomes  a  bankrupt  in 
gaged  it  to  the  1 72 1,  five  ycars  before  the  woman  died,  on  whofe  death  the 
1^^721^ became  i^^g'"^'^^  ^^^  ^^  ^^^®  P'*^^  '  ^^^  defendant  is  appointed  af- 

>  bankrupt,   five  fignec, 
years  before  the 

judgment  was  to  take  place.  L9rd  Hardsvicke  befJ,  the  reprtfentathe  efthe  judgment  creditor,  and  iMt 
fbe  ajjjgnee  under  the  (ommijfion,  i$  intitled  4q  redem  the  mortgage,  and  tQ  have  tk(  efiate  ef  G,  H.  «M- 
mrattd  wt  of  J,  H.*8  ejiate,  iffufidm. 


in  the  Time  of  Lord  Chandelier  Hardwickb.  4^1 

The  rcprefentative  of  the  judgment  creditor  has  brought  his 
bill  to  redeem  the  mortgage,  upon  payment  of  principal,  inte- 
rcft,  andcofts. 

The  queftlon  is,  as  there,  was  no  a£lual  elegit -taken  out  by 
the  judgment  creditor  before  the  commiffion  of  bankruptcy  if- 
fued.  Whether  the  affignee  under  the  commiifion  /hall  redeem 
the  mortgage,  or  the  judgment  creditor  ? 

Mr.  Murray^  for  the  plaintiff,  cited  S/r  William  Harbirfs 
cafe,  Co.  3.  Rep.  12.  SirlVilliam  Jones  88.  Dyer  81.  tofliew 
that  the  heir  is  chargeable  only  as  ter-tenant,  and  therefore  the 
perfon  who  claims  under  the  judgment,  is  not  a  creditor  of  the 
bankrupt. 

Lord  Chancellor, 

The  judgment  creditor  is  intitled  to  redeem  the  whole,  for  it 
jnuft  be  intire,  and  to  \i2L\Q  xht  ^i^2ilt  o^  George  Hitchcock  txo^ 
nerated  out  of  tbeeftate  of  John  Hitchcocky  xfJohtCs  is  fufficient. 

As  to  the  point  which  has  been  laboured,  in  order  to  make 
this  perfon  come  in  as  a  creditor  under  the  commiilion  of  bank- 
ruptcy, there  is  nothing  in  it. 

If  it  had  been  merely  a  bond  creditor  from  the  anceftor, 
there  might  have  been  fome  colour  to  infift  upon  this  under  the 
Aatute  of  fraudulent  devifes,  btcaute  that  a£l  makes  it  a  debt 
againft  the  heir  himfelf,  as  well  as  the  anceftor. 

But  it  is  intirely  different  here,  as  this  is  a  judgment  which 
is  a  lien  upon  the  land,  a  fortiori^  a  lien  upon  the  lands  in 
the  hands  of  the  aflignee  under  the  commiifion,  whoftands  only 
in  the  place  of  the  bankrupt. 

As  it  is  the  bed  way,  I  (hall  decree  the  eflate  to  be  fold,  and 
the  plaintiff  to  be  paid  in  the  firft  place. 


Sbeppard  ycr{\is  Gibbons y  et  aF,  November  13,   1742.  Cafe  282. 

THE   queffion  in   this  caufe  arofe  on   the  words  of  John  Lotd.  HardwUk 
Bromwick's  will,  who  being  feifed  in  fee  of  a  freehold  cf- ^f„ftria?on^^l 
tate  at  Perry  Barr  and   Great  Barry    in  Staffordjhirey  June  9,  tbii  wUlof  tU 
1711,  made  his  will,  *'  and  thereby  devifed  to  Thomas  Lacy  and  words,  m  bis 
*'  JofephGihbonSy  their  heirs  and  affigns,  the  lands  afore  mention-^/^'./^^^'-^ 
**  ed,  in  trujiy  that  the  faid  Lacy  and  Gibbonsy  and  the  furvivor,  fiftirs'ftould 
**  and  his  heirs  and  affigns,  ftiould  permit  his  three  fitters  Mary  takcastenMtim 
*'  Rudge,  Elizabeth  Sayer,  and  Jnn  Pacey  and  their  affigns,  to  "^^?'|^^^ 
^^  hold  and  enjoy  the  faid  premifles,  and  to  receive  the  rents 
V  thereof  tp  thdr  folc  and  feparate  ufcj  as  lYiey  ftigxi^^  ^L^^clvtoc^ 
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"  notwithftanding  their  coverture,  to  the  intent  that  the  fald 
•*  three  hufbands  might  have  nothing  to  do  with  the  faid  pre- 
'*  mifles,  or  the  rents  thereof;  and  as  his  faid  fifters  ihould 
**  feverally  die,  he  gave  the  premiffes  to  their  feveral  heirs, 
*•  with  a  provifo  for  the  truftces  to  demife  and  fet  the  faid  pre- 
•*  miiTes  during  his  fifters  lives,  but  to  permit  them  and  their 
*'  heirs  to  receive  the  rents  thereof  j  that  in  regard  his  perfonal 
^*  eftate  would  not  be  fufficient  to  pay  his  debts,  legacies,  and 
•*  funeral  charges,  therefore  the  teftator  directed  that  Thomas 
•*  Lacy  and  fofeph  G'thhom^  and  the  furvivor  of  them,  and  the 
**  heirs  of  fuch  furvivor,  (hould  fell  and  difpofe  of  luch  part  of 
**  his  faid  meffuage,  lands,  and  tenements,  and  of  the  free- 
*'  hold  and  inheritance  thereof,  by  fale  or  mortgage,  or  by 
•*  fale  of  any  timber  growing  thereon,  as  they  (hould  fee  oc- 
**  cafion,  and  with  the  money  thereby  arifing,  to  fatisfy  all  and 
*^  fo  much  of  his  debts,  l^c.  as  his  perfonal  eftate  fhould  not 
*'  amount  to  pay/* 

He  appoints  his  three  fifters  executors,  and  foon  after-died^ 
leaving  them  together  with  the  plaintiff,  the  fon  oi  Eleanor 
Sbippdrdy  another  of  the  teftator's  fifters,  who  died  in  his  life- 
time, his  co-heirs* 

On  the  2jd  of  January  17 13,  Mary  Rudge  died,  leaving  if- 
fue  the  defendant  Kudge,  her  only  daughter  and  heir  ;  yfnn  Pace 
is  alfo  fince  dead,  and  the  defendant  is  her  fon  and  heir. 

Elizabeib^  the  wife  of  the  defendant  Sayer^  in  her  life-time^ 
joined  with  her  hun)and  in  levying  a  fine,  and  the  deed  to  lead 
the  ufcs  has  vefted  a  truft-eftate  in  fee  in  the  hufband,  of  her 
third  part:  She  died  without  iflue  on  the  7th  of  Augujl  1737, 
leaving  the  defendants  Rudge  and  Pace^  and  tht  plaintiffs  as 
being  the  ifiue  of  her  three  fifters,  her  co-heirs  at  law. 

The  plaintiff  has  brought  his  bill  againft  Gibbons^  the  heir  of 
the  furviving  truftee,  to  be  let  into  pofleAion  of  a  third  of  the 
teftator's  eftate. 

The  firft  queftion  was.  Whether  the  devife  to  Lacy  and  G/*- 
bons^  and  their  heirs,  to  hold  to  them  and  their  heirs,  is  a  de- 
vife of  a  bare  truft  to  them  in  fee  of  the  whole  inheritance  in 
the  eftate,  or  whether  the  ufe  of  the  whole  inheritance  exe- 
cuted in  the  three  fifters. 
/ 

Or  whether,  fecondly,  the  devife  to  the  truftees  gave  them 
a  legal  eftate  only  for  the  lives  of  the  three  fifters,  upon  the 
trufts  in  the  will,  fo  that  the  remainder,  limited  to  their  re- 
fpedive  heirs,  muft  veft  in  them  as  purchafers, 

Mr. 
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Mr.  Harvey^  for  the  plaintiff,  in  order  to  (hew  that  the  in- 
tention of  the  teftacor  fliall  prevail  over  the  law,  cited  Boraf" 
ion^s  cafe,  3  Co.  ig.  a.  Backhoufe  ytx(\xs  Wells ^  Hill.  \i  Ann. 
£,  R.  before  Lord  Chief  Juftige  Parker^  &q.  King  vcrfus 
Melling^  I  Vent,  225. 

And  to  fliew  that  the  words  heir  of  the  body,  and  heirs  males, 
have  been  conftrued  words  of  purchafe,  or  words  of  limitation, 
as  they  fupport  the  intention  of  the  teftator ;  he  cited  Papillon 
vcrfus  Voycey  2  P.W.  ^Jl.  LiJlevtrtusGray,  2  Jgnes  214.  i 
Lev.  223. 

And  that  the  doSrine  in  Shelly^s  cafe,  i  Coh,  though  it  has 
prevailed  in  deeds,  yet  has  not  been  extended  to  wills* 

Lord  Chancellor, 

This  cafe  is  fo  very  plain,  that  there  is  no  occafion  for  hear- 
ing the  defendant's  counfcl. 

If  this  IS  a  contingent  limitation  for  the  fifters  to  take  by  pur* 
chafe,  they  muft  either  do  it,  on  its  being  a  contingent  limita- 
tion of  the  truft,  or  a  contingent  limitation  of  the  legal  eftate. 

It  is  true,  the  whole  inheritance  may  be  vefted  in  truftees, 
and  yetafterwards  there  may^be  a  fpringing  ufe  which  fliail  de- 
feat the  firft  limitation  of  the  legal  eftate,  fo  that  they  can  ne- 
ver unite  to  make  one  eftate  of  inheritance,  but  fhall  continue 
feparate. 

But  confider  this  cafe  ;  the  firft  limitation  was  to  truftees 
and  their  heirs,  and  if  you  (hould  make  this  conftrucStion,  that 
the  truftees  had  only  a  contingent  legal  eftate,  dcfeafible  upon 
the  death  of  either  of  the  fifters,  then  what  would  become  of 
the  fubfequent  truft  in  the  fame  truftees,  for  the  payment  of 
debts. 

Therefore  the  whole  legal  eftate  muft  be  confidered  as  ori- 
ginally in  the  truftees. 

Then  the  queftion  will  be.  What  kind  of  truft  this  is  ? 

There  is  no  colour  in  the  world  to  fay  that  the  teftator  creat- 
ed .this  truft  to  put  the  inheritance  out  of  the  fifters,  but  his 
meaning  was  only  to  prevent  the  hufbands  from  intermeddling. 

It  is  true,  the  word  heirs  may  be  made  words  of  purchafe,  but 
then  they  muft  be  very  particular,  and  as  they  Jball feverally  die^  I 
give  the  premtjfes  to  their  fever  al  heirs  j  which  are  the  words  here, 
and  have  never  been  held  to  make  the  heirs  purchafers. 


in  tali. 
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A  devife  to /t,  Suppofe  a  oian  (houiJ  devife  to  yf.  for  life,  and  to  the  heirs  of 
tcrlitr,  and  to  hjg  body,  would  Hot  the  court  unite  the  two  eftates,  fo  as  to 
Ix^j/uniusihe  ^'^^^  'he  firft  taker  tenant  in  ta"^l  ? 

two  ef^atrs  fo, 

»« to  make  the         Then  the  plain  meaning  of  the    words,  as  they  fever  ally  die  ^ 
f«L^.^"  ^"*"'  &c,  is  that  the  fifters  Ihould  take  as  tenants  in  cooimon,  and 
cot  as  jointenants. 

Upon  the  whole,  a  clearer  cafe  could  not  come  before  the 
court  \  and  therefore  I  muft  affirm  the  Maftcr  of  the  RqIU\  de* 
cree. 


Cafe  283.     Mifs  Lanoy  verfus  The  Duke  and  DuUhefs  of  Jth&l^  November  13, 

1742. 

Lord  Chancellor, 

There  being  a     ^'T^^  ^  ^  caufe  comes  after  a  great  length  of  time,  but  that 
borrowing  and       JL     IS  no  objeftion  as  the  plaintiff  was  an  infant,  and  is  on- 

gage,  the  real 

tftateisconfider-      Two  things  which  havc  been  mention'^d,  may  be  laid  out  of 

cd  only  a«  a  .  r  » 

p!cdgc,  and  the    ^"^  ^^^^• 

perronal  liable 

bit  this  roie^h"'      ^^^J^^  That  it  appears  there  was  fome  furprife  upon  the  court. 

never  been  car- 
ried fofar,  as  to       Secondly^  That  things  were  not  rightly  ftated. 

extend  it  to   a 

'  fctilcment.  I  h^vc  read  over  the  copy  of  the  decree,  and  it  does  appear 

to  me,  that  the  material  things  were  before  the  court* 

And  the  fame  points  were  infilled  on  then  as  are  now :  And 
therefore  I  cannot  impute  any  improper  management  to  the 
.caufe,  in  order  to  prejudice  the  infant. 

But,  however,  if  the  court  (hould  have  erred  in  their  judg- 
ment, the  plaintiff  is  intitled  to  havc  it  fet  right. 

The  firft  objedion  to  the  decree  is,  that  there  is  no  dire6lion 
given  for  the  payment  of  the  Dutchcfs  of  JthoFs  arrears  of  500  /• 
per  ann.  nor  the  arrears  of  80  /.  per  ann,  charged  on  the  real 
eftate,  for  the  plaintifFs  maintenance  during  her  minority. 

It  appears  that  the  real  eftate  falls  very  fliort  of  anfweringall 
the  charges  upon  it;  and  therefore  the  plaintifPs  counfel  infift, 
ihe  is  intitled  to  have  thefe  deficiencies  turned  upon  the  perfonal 
{Uid  copyhold    eftates  belonging  to  the  late  Mr.  Lanoy  her 

father  j 
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father  ;  becaufe  there  is  a  covenant  in  the  marriage  fettlement, 
that  in  cafe  his  wife  (hould  furvive  her  huftand,  then  his  heirs, 
executors,  &c,  {hould  pay  the  5CO  /.  per  ann,  to  his  wife,  clear 
of  every  thing  except  the  land-tax. 

But  though  there  is  this  covenant,  it  is  truly  faid  by  the 
defendant's  counfel,  that  the  pei-fonal  afleis  are  not  the  ori- 
ginal fund  charged,  and  in  that  refpedl  differs  fron>  a  mort- 
gage, or  any  other  incumbrance,  for  there  being  a  borrow- 
ing and  a  lending  in  the  cafe  of  a  mortgage,  the  real  cflate  is 
confidered  only  as  a  pledge  ;  and  the  perfonal  eftate,  which  is 
the  natural  fund,  is  liable  in  the  firft  place  ;  but  this  rule  has 
never  been  carried  fo  far  as  to  extend  it  to  a  provifion  upon 
a  fettlement. 

Then  confider  this  upon  the  firft  fettlement,  which  was  in 
confideration  of  marriage,  and  is  a  good  one,  though  the  wife 
brought  no  fortune  at  the  time  :  Mr.  Lanoy  creates  a  charge  of 
^oo  Lftrann.  upon  his  real  eftate,  as  a  jointure  for  his  wife, 
and  fubjeft  thereto,  to  the  heirs  males  of  his  body,  and  in  de- 
fault of  fuch  ifiue,  to  his  own  right  heirs. 

Suppofe  a  much  ftronger  cafe  than  the  prefent ;  that  there 
had  been  a  fon,  who  would  have  taken  per  for  mam  doni  under 
the  fettlement  ;  and  yet  would  he  have  had  the  real  eftate 
difincumbered  out  of  the  perfonal  i  There  is  no  pretence  to 
fay  he  would  ;  there  never  was,  nor  ever  will  be  fuch  a  de- 
cree ;  a  fortiori  the  plaintiff  is  not  intitled  to  it  under  the  firft 
fettlement,  as  fhe  takes  only  as  heir  at  law. 

Confider  it  next  under  the  fecond  fettlement  ;  the  huft>and 
and  wife  levy  a  fine,  and  make  a  new  fettlement,  the  limi- 
tations of  which  were,  to  himfelf  for  life,  and  to  his  wife  for 
life,  then  a  term  of  200  years  to  raife  a  portion  of  6000  /.  for 
daughters,  whether  any  fons,  or  not,  and  fubje<ft  thereto,  to 
the  heirs  of  the  body  of  the  huft>and. 

Under  this  fettlement,  what  ground  has  the  plaintiff  to  have 
the  real  eftate  difincumbered  out  of  the  perfonal,? 

She  does  not,  in  the  firft  place,  take  as  a  purchafer,  for  it  is  a 
fettlement  after  marriage  :  There  is  no  limitation  to  the  firft, 
and  every  other  fon,  no  limitation  xo  the  heirs  of  their  two 
bodies,  but  a  general  limitation  to  the  heirs  of  his  body. 

..  Now,  by  virtue  of  this  fettlement,  if  Mr.  Lanoy  had  fur- 
vived  his  wife,  and  married  again,  it  would  have  gone  to  the 
cldeft  fon  of  his  fecond  wife,  and  not  to  the  plaintiff. 

But 
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But  ftill  I  am  of  opinion^  there  is  an  equity  for  the  plain* 
tiflf,  and  that  is  in  rcfpeft  of  the  6000  /.  portion. 

By  the  firft  fettlcment,  there  is  no  proviQon  by  way  of 
portion  at  all  ;  then  afterwards  comes  this  great  accciEon  of 
fortune  to  the  wife,  from  her  father  Mr.  Fredirick. 

Suppofe  Mr.  Lanoy  was  intitled  to  this  addition  in  his  own 
right,  or  in  the  right  of  the  wife  only,  he  was  either  way  juf- 
tified  in  making  the  fecond  fettlementr 

Now  the  plaintiff  is  a  daughter,  and  a  child,  and  in  this 
court  confidered  in  the  nature  of  a  creditor  for  the  portion. 

If  that  be  fo,  What  will  be  the  efFe<a  of  it  in  equity  ? 

By  the  Matter's  ftate  of  the  account,  there  are  great  arrears 
of  the  500  /.  per  ann^  jointure  upon  the  wife,  and  likewife  of 
the  80/.  per  ann.  maintenance  for  the  plaintiff,  almofl  a  defi- 
ciency of  4000/.  which  muft  run  on  a&a  burden  upon  the 
inheritance,  and,  as  has  been  truly  faid,  h  muft  exhauft  the 
inheritance,  if  the  Dutchefs  o^  Athol  fhoxxl^  live  to  be  veryold^ 
which,  in  the  courfc  of  nature,  (he  may  do. 

The  Dutchefs  has  two  funds,  real  and  perfonal  afTets,  to 
anfwer  her  demands,  the  plaintiff  has  only  one. 

If  acrcditor  hat  Is  it  not  then  the  conftant  equity  of  this  court  that  if  a  cre- 
S!!ii/"^c  hii  fa- ^'^^"^  has  two  funds,  he  ihall  lake  his  fatisfadion  out  of  that 
ti^faaion  out  of  fund  upon  which  another  creditor  has  no  lien. 

that  upon  which 

another  creditor  has  no  lien. 

A  perfon  who  Suppofe  a  perfon,  wha  has  two  real  eftates,  mortgages  both 
\ui  two  eftate»,  jq  one  pcrfon,  and  afterwards  only  one  eftate  to  a  fecond  mort-* 
tir5fan"after^  gagcc,  who  had  no  noticc  of  the  firft;  the  court,  in  order  to 
war<Js,^  one  of  relieve  the  fecond  mortgagee,  have  direfted  the  firft  to  take 
^{l*°fi*ft  Vu^*  ^^^  fatisfadlion  out  of  that  eflate  only  which  is  not  in  mort- 
t»kchi8fatis*ac.  g^^gc  to  the  fecond.  mortgagee,  if  that  is  fufficient  to  fatisfy 
tion  out  of  that  the  firft  mortgage,  in  order  to  make  room  for  the  fecond 
ttoitV  e'to\hc  '"^'■tg^g^^*  even  though  the  eftates  defcended  to  two  diffcr- 
iecond  mortga.   ent  perfons. 

fee,  though  the 

cftaies  dcfcend  to  two  different  perrons. 

So  far  as  win  And  therefore   I  am  of  opinion,  that  fo  far  as  will  fecure 

fccure  the  plain- the  plaintiff  her  6000 /.  fortune,  (he  ought  to  be  confidered 
!f  !!"icn^fi    *»  a  creditor,  and    intitled  to  turn  the  Dutchefs  upon  the 

the  court  conit-  i     i  j         j  r        i      n 

^eredheras  a     copyhold  aud  peiTonal  eitates. 

Creditor,  and  iti' 

utkd  to  turn  her  moth^  oa  the  copyhold  and  ]^ci(oi»\^&i\t^% 
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There  is  a  very  ftrong  cafe  of  a  portion,  in  the  cafe  of  Ri^vi 
verfus  Reeve^  I  Vern.  219.  and  2  Venir,  363.  where  the  court 
proceeded  upon  the  fame  foundation  as  I  do  now  ♦• 

The  next  conlideration  is  as  to  the  80 /•  yearly  maintenance* 

There  is  no  ground,  as  it  ftands  only  upon  the  fetclement^ 
to  fay,  it  can  be  a  charge  upon  the  perfonal  eftaie. 

But  then  it  may  be  likewife  put  upon  the  fame  foot  as  the 
portion ;  for,  as  to  compelling  the  mother  to  maintain  her 
daughter  out  of  her  own  eftate,  it  will  be  going  too  far,  and 
therefore  I  fhail  lay  that  out  of  the  cafe. 

The  utmoft  this  court  does,  id  in  the  cafe  of  an  elder  bro-  The  court,  in 
ther,   where    it  dired^s.  the  M*ifter  to  make  a  larger  proyifion  ^^*^  "^«  <>^  *» 
for  him,  that  he  may  be  enabled  to  maintain  his  younger  bro-  tiilVat'^^Sw 
thers,  as  he  is  the  head  of  the  family,  and  the  houfekeeper.        Mailer  to  maiw 

a  larger  provilioB 
for  him,  that  he 

I  think  thefe  are  all  the  points,  except  the  queftion,  which  may  be  able. 


the  head  of  the 

of  the  hulband  and  wife  at  Mr.  Lanoy's  death,  taJft*theyou^«! 


relates  to  the  ftock,  and  annuities  ftanding  in  the  joint  names  5***.^"* 

^c  .u.  u,.a..^A  ^r.A  ,.,;r.  «.  a>t.    t ».  j«!.l  ^  family,  to  «•.«. 


Mr.  Lanoy  married  his  lady  at  a  time  fhe  had  no  portion, 
and  nvade  a  fettlemenc  upon  her  in  confideration  of  marriage 
only. 

By  the  determination  of  the  queftion  in  Frederick  verfus  Fre^ 
derick^  I  P.  W.  710.  the  Durchefs  of  v//7W  became  intitled  to 
^  fifth  of  a  fifth  of  the  father's  cuftomary  eftate,  fo  that,  by 
virtue  of  the  decree,  (be  was  let  into  a  very  great  fortune,  which 
vi2i%  diredcd  to  be  paid  to  her  only,  but  the  ftock,  notwith- 
ftanding,  was  transferred  to  the  huft)and  and  wife  ;  if  nothing 
more  had  been  done,  the  hufband  to  be  fure  might  have  dif- 
pofed  of  it  as  he  pleafed  \  but  if  he  made  no  alteration,  fhe 
would  certainly  have  been  intitled  to  it  on  the  foot  of  the 
transfer. 

But  it  does  not  reft  there,  for  the  fecond  fettlement  was 
made  afterwards,  reciting,  that  Mr.  Lanoy^  in  the  right  of  hi^; 
wife,  being  become  intitled  to  exchequer  annuities,  and  money 


*  A.  charges  lands  in  D,  with  a  portion  for  a  daughter  by  a  firft  venter,  and  thea 
marries,  and  fettles  part  of  thefe  lands  for  the  jointure  of  a  fecond  wife,  who  has  no 
notice  of  the  dharge. 

A»  beleving  the  portion  would  take  place  of  the  jointure,  by  will,  gives  other  lands 
in  lieu  thereof. 

The  wife,  by  combination  with  the  heir,  refufes  to  accept  the  devife.  Decreed,  the 
^ughter  fhould  hold"  the  lands  given  under  the  will  to  the  wife,  till  her  portion  was 
f»id.     Risve  \Ciiu9  Reeve,  i  yertt%  %i^% 
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tothe  value  of  1600/.  the  limitations  under  it  are  in  Arift 
tatly  and  proviflons  for  daughters. 

Mr.  Landy  dies  in  the  life  of  the  wife,  leaving  the  ftocks 
^nd  annuities  unaltered,  which  in  law  is  confidered  as  fur-* 
viving  to  the  wife. 

But,  by  the  plaintiiPs  counfel,  it  is  infilled^  that  though 
in  point  of  law  it  furvivcs,  yet  by  the  equity  of  this  court, 
the  hufband,  in  coniideration  of  the  fecond  fettlement,  is  be- 
come a  purchafer. 

But,  upon  looking  into  the  cafes,  I  own  I  cannot  carry  it 
fo  far,  as  to  take  it  from  the  mother,  and  give  it  to  the  daugh- 
ter, as  the  perfonal  eftate  of  the  father". 

V 

The  wlfe*»  por^       I  believe,  where  the  fettlement  made  by  a  hufband   has  not 

tirahas  been     \^^^iy  adequate  to  the  wife's  fortune,  this  court  has,  notwith- 

iiiibaiMl,*though  ftanding,  decreed  that  he  Ihall  have  her  portion  :  But  then  all 

helias  not  made  thefe  cafes  are  upon  fettlements  before  marriage,  and  I  cannot 

•  fetrjcment       g^j  j^  fo  determined  where  it  is  a  voluntary  fettlement  after 
aaeqtuite  to  it^  .  .    ' 

where  the  fettle-  marriage. 

nfent  was  before 

ZklVlT^Z     Then  apply  thofe  authorities  to  the  prefent cafe. 

tary  fettlement 

after  marriage.  The  fecond  fettlement  was  upon  a  very  great  acceffion  of 
fortune  to  the  wife,  after  (he  had  been  married  fome  time,  but 
is  by  no  means  adequate  to  the  addition  ;  for  there  is  nothing 
new  under  this  fettlement,  except  the  provifion  for  the  daugh- 
ter's fortune  ;  for  the  jointure  to  the  wife  is  the  fame,  and  is 
no  greater  upon  the  hufband's  eftate  than  before. 

Now,  the  provifion  for  the  daughter  has  nothing  to  do  with 
the  general  rule  of  a  fettlement  equivalent  to  the  fortune  the 
father  had  with  the  mother. . 

What  I  go  upon  is  this,  that  here  was  no  contra<a  on  the 
part  of  the  wife,  (he  was  incapable  of  contradling  herfelf,  nei- 
ther had  fhe  a  father  or  guardian  to  contrad  for  her.  ' 

If  here  had  been  any  application  to  this  court,  with  re- 
gard to  the  fecond  fettlement  in  Mr.  Lanoy^s  life- time,  they 
would  have  direded  the  Mafter  to  fee  if  the  hufband  had 
made  an  adequate  fettlement  ;  and  the  court  would  have  afked 
the  wife,  who  was  of  age,  by  way  of  analogy  to  paffing  the 
line,  whether  (he  confented  her  fortune  (hould  be  fettled  ia 
this  manner,  and  then  the  wife  would  have  been  bound  by 
fuch  confent  and  agreement. 

But  to  fay  that  (he  is  bound,  without  the  intervention  of 
this  court,  or  wixViout  Yiw  o^tv  ^.^t^^m^wx^  U  carrying  it  too 
far. 
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*  The  cafe  of  Adams  v.  Cole^  before  Lord  Talbot^  is  indeed 
isi  Very  ftrong  one ;  but  then  it  was  a  fettlement  made  after, 
\ipon  an  agreement  before  marriage  ;  and  Lord  Talbot  laid  the 
ftrefs  altogether  upon  it's  being  the  exprefs  agreement  of  the 
parties  ;  and  for  that  reafon  decreed  for  the  reprefentativc  of 
the  hufband  againft  the  reprefentative  of  the  wife. 

But  in  the  prefent  cafe  the  wife  was  incapable  of  contraft- 
ing,  being  liAder  coverture  :  and  what  makes  it  a  great  deal 
ftronger,  is,  that  it  may  be  collected  from  the  tranfaftions  them- 
feIVe$,'that  it  was  the  intention  of  the  parties  theDutchefsfliould 
have  this  money  :  for  Mr.  JL^w^yliaving  the  power  over  the  pro- 
perty ||f  the  wife,  was  a  very  fufficient  confideration  for  what 
he  has  done  for  the  wife  on  the  fecond  fettlement.  And  yet  he 
has  fufFered  it  to  ftand  unaltered  all  his  life-time,  and  even 
after  his  death,  then  why  (hould  the  court  take  it  contrary  to 
the  intention  of  the  teftator  from  the  mother,  and  give  it  to 
the  daughter  ? 

Therefore  I  muft  decree  the  Mafter  to  fee  what  is  due  for 
the  plaintifPs  arrears  of  maintenance,  and  if  mortgaging  or 
felling  the  200  years  term  (hall  not  be  fufficient  to  fatisfy  the 
arrears  and  the  600/.  then  the  Mafter  to  take  an  account  of  f 

the  peribnal  and  copyhold  eftates  of  Mr.  %,anoy^  that  the  plain- 
tiff may  be  fatisfied  there,  if  the  real  eftate  fhould  not  be  fuf- 
ficient* 


A 


Clayton  verfus  Cooies^  Novrmber  15,  1742.  Cafe  284. 

Bill  brought  by  a  lord  of  a  manor  againft  copyholders, 
to  compel  them  to  come,  and  be  admitted  tenants* 


t'ORD  Chancellor, 

A  lord  of  a  manor  cannot  bring  a  bill  of  this  kind,  but  has  After  prodama- 
his  remedy  at  law  by  making  proclamations  fo  many  court  V°"* '"*^**  *"* 

J  j-f^L  1-11  j"^^  •         u  r-        fo  many  court 

days,  and   if  the  copyholders  do  not  come  in,   he  may  lei ze  days,  if  the 
upon   their  lands,  or  if  they  fhould  be  infants,  a  new  adt  of  copyholders  do 
parliament,  qGeo.  i.  r.  29.  fee.  i.  has  chalked  out  a  method  «ot <:ome in, the 
how  he  fhall  proceed.  upon  their  landi« 


*  T^e  hu(band  upon  marriage  (in  confideration  of  his  wife's  fortune  computed  at 
500/.)  agrees  to  yearly  payments  to  her  feparate  ufe,  that  ihe  may  difpcfe  of  loo/.  by 
will  in  his  life-time  5  that  if  ihe  furvivc  he  is  to  l<-ave  her  aoo/.  apparel,  plate,  &c. 
Part  of  her  fortune  was  a  bond  of  200/.  The  hulband  dies,  having  made  his  will,  and 
the  plaintiff  refiduary  legatee,  but  had  not  recovered  this  200  /.  due  on  the  bond  ;  then 
the  wife  dies  ;  this  bond  ihall  go  to  the  reprefentative  of  the  hulband,  he  beini  a  pur- 
chafer  of  it  by  the  fetiiemeat  on  h:r,  Adamt  v.  Cole,  Caf»  in  Eq*  in  the  time  ojf  Lord 
Cb.  Talbot,  168, 
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If  indeed  there  had  been  any  confufion  arifing  from  copy- 
hold lands  being  blended  together;  the  lord  might  have  brought 
a  bill  of  difcovery  to  afcertain  the  lands. 

But  as  it  is  not  pretended  in  this  cafe  that  there  is  any  con- 
fufion of  lands^  the  bill  muft  be  difmiiTed  with  cofts. 

Cafe  285.  Knots/erd  vcrCus  Gardiner^  November  17,  1742. 

THE  queftion  in  this  caufe  arofe  upon  the  following 
will : 


♦ 


7.  C.  feifird  of  John  Colchejler  feifed  in  fee  of  feveral  freehold  lands,  and 
xZtXt^l  poffeffed  of  feveral  leafehold  lands  in  the  fame  parilh,  devifed 
feffcd'of  fcvcral  in  the  following  manner:  **  I  give,  devife  and  bequeath  unto 
'  tThi^^J^Vffor**^  **  iWir/*tf  my  wife  for  life,  all  my  eftates  m  London^  ^c.  and 
life  aii1bu*eftlte  **  ^^^^^  K^*"  deceafe,  I  give,  devife  and  bequeath  the  aforemen- 
In^Lendon,  and  **  ticncd  eftates  to  my  daughter  Jnn  Colcheter  and  her  heirs  for 
he''ir*lj^«hcd''  "^^*^''-  ^''^>  I  give  and  bequeath  unto  my  wife  all  my 
theaforcmcn-  "  goods,  cattels  and  chattels,  and  all  other  things  not  before 
tioncd  cftatei  to  "  bequeathed,**  and  made  his  wife  fole  executrix. 

bis  daughter 

AiC  and  her  heirs,  and  to  his  wife  gave  all  his  goods,  cattels  and  chattels,  and  made  her  fole  executrix: 
She  married  again,  and  had  the  plaijitiff  by  her  fccond  hufband,  who  infifted  that  by  the  devife  to  his 
mother  dr  the  refidue,  the  leafehold  lands  pafled.  Lord  Hardwicke  thinking  it  very  material,  tvbetber  all 
the  freehold  lands  were  comprifedin  the  tefiators  marriage  fettUment,  direEted  a  trial  at  law  to  a[certain  tbii 
faff* 

She  fometime  after  her  hufband's  death  married  again,  and 
had  the  plaintiff  by  the  fecond  hufband,  who  infifts  that  by 
the  devife  to  the  wife  of  the  fefidue,  the  leafehold  lands  pafTed 
to  her,  and  claims  as  the  executor  of  his  mother,  who  was 
the  executrix  of  John  Colchejier  the  teftator  ;  for  he  fays,  that 
as  there  are  freehold  and  leafehold  both,  that  nothing  but  the 
freehold  paffed  to  the  defendant,  the  daughter  of  the  teftator, 
being  fufficient  to  anfwer  the  word  ejiates  in  the  will. 

Mr.  Murray  for  the  plaintiff  cited  the  caf(*  oi  Rofe  v.  Bartlet^ 
Cro,  Car.  293.  pL  3.  HiL  8  Car,  B,  R,  to  fhew  that  if  words 
are  ufed  applicable  to  both,  it  fhall  by  way  of  eminence  pafs 
,  only  fee-limple  lands. 

That  the  word  eflates  is  plainly  local,  and  does  not  mean 
the  interefl  in  the  eftate,  becaufe  it  is  in  the  plural  number. 
I  Roll,  Abr.  613.  Piggot  and  Penrice.  Caf.  in  Eq.  Abr.  209. 
Id. 

The  limitations  here  are  proper  only  to  the  devife  of  a  free- 
hold eflate,  and  therefore  the  teftator  did  not  intend  to  pafs  the 
leafehold  likewife. 

The 


In  the  Time  of  Lord  Ghanccllor  Harcwicke.  45* 

The  Attorney  General  for  the  defendant. 

The  wife  of  the  teftator  had  thefe  very  freehold  lands  fettled 
upon  her  in  marnag.  and  to  the  heirs  of  the  body  of  the  huf- 
band,  in  1696^  and  the  tLliator  has  no  other  freehold  but  a 
little  cotr^g'  or  vciy  fmall  value,  fo  that  if  the  conftrudion 
contends. I  for  by  the  plaintiff  fliould  prevail,  then  the  teftator 
gives  the  defendant  nothing  but  whatfhe  wasinlitled  to  before. 

The  circumftances  of  this  cafe  are  material  ;  it  confifts  but 
of  one  farm,  and  freehold  and  leafehold  lands  are  blended 
together  in  the  hands  of  one  tenant,  fo  that  they  were  not 
diftinguifhable. 

Now  it  can  never  be  imagined  that  the  teftator  meant  to 
mangle  and  tear  the  eftate  to  pieces,  in  order  to  give  it  away 
from  his  own  child. 


Lord  Chancellor,      ^  - 

As  the  fafts  are  not  fully  before  me  upon  the  evidence  on 
either  fide,  it  muft  go  to  a  trial  at  law« 

It  is  very  material  whether  all  the  freehold  lands  are  com- 
prifed  in  the  marriage  fettlement,  becaufe  if  they  are,  the  tef- 
tator then  has  given  the  defendant  nothing  but  what  (he  had 
before,  if  the  conftrudtion  the  plaintifi^s  counfel  contend  foif 
Ihould  prevail. 

If  there  (hould  be  only  leafehold  eftates  in  the  parifli,  and  Jf^^  ^i{^***'/f*' 
the  teftator  devifes  all  his  eftates  to -//.there  is  no  doubt  but  the  tot^^an^haB 
leafehold  will  pafs  under  this  dpvife,  only  leafehold* 

they  will  pafs* 

But  if  there  fliould  be  both  freehold  and  leafehold,  then  it  if «  man  hath 
will  be  a  confiderable  queftion  whether  any  more  than  the  free-  Jf "yelrsj^Tnd"^ 
hold  pafled,   fuppofing   there  fliould   be  no  fettlement   of  the  devifeih'ail  his 
freehold  ;   for  in  the  cafe  of  Rofe  v.  Bartlet  it  was  refolved,  ihat  |?n<*»»  the  fee- 
if  a  man  hath  lands  in  fee,  and  lands' for  years,  anddevifeth  all  a^'^,fhcha°tha* 
his  lands  and  tenements,  the  fee-fimple  lands  pafs  only,  and  not  leafc  iory^ars 
the  Icafe  for  years.   And  if  a  man  hath  a  leafe  for  years  and  no  ^^^  "°thHeafe 
fee-fimple,  anddevifeth  all  his  lands  and  tenements,  the  Icrafe  for  years  paflcth, 
for  years  pafletb,  for  otherwifc  the  will  would  be  merely  void,  for  otherwifethc 

J  ^  ^  J  wiljwuttldb* 

Though  in  the  prefent  cafe  I  have  no  doubt  at  all  as  to  the 
intention  of  the  teftator,  yet  the  rule  of  law  would  prevail. 

Therefore  let  the  bill  be  retained  for  a  twelvemonth,  and  a  trial  at  law 
the  parties  proceed  to  a  trial  at  law  upon  this  iflue,  whether  ?i."^^^.  °".  ^^* 
the  uftator  had  both  fiQchoid  and  leafeholdi  and  in  the  fame  paiiib. 

G  g-^  the 
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the  teftator  had  at  the  making  of  his  will  both  freehold  ah  J 
leafehold,  and  in  the  fame  pariih. 

Cafe  286.  Oldham  vcrfus  Hughes^  November  20,  1742. 

The  wife  of  the  A  ^\\\  ^^s  btoUght  in  order  to  have  twenty  thoufand 
caplbUof  Thang-  JHL  pounds  in  money,  or  twenty  thoufand  pounds  Souths 
ing  the  nature  y^A  annuities,  invefted  in  land,  purfuant  to  articles  of  agree- 
ofhcreftateby   men t  for  that  purpofe.     Tht  Mafter  of  the  Rolls  decreed   the 

articles,  becaule  t      f  \\         ii«i  'ii  11  r  r 

under  coverture,  annuities  to  be  fold  and  l^id  out  in  land,  and  the  prefent  caic 
and  unable  to     comes  uDon  an  appeal  from  that  decree. 

contraa.  ^  ^^ 

In  Septemhery  1715,  Mr.  Deacle,  upon  his  marriage  witli 
yivs*  Deacle^  covenanted  with  truftees  that  he,  his  heirs,  execu- 
tors or  adminifirators,  (hould  lay  out  twenty  thoufand  pounds 
in  the  purcha'fe  of  land,  and  fettle  it  to  the  following  ufes, 
viz,  to  himfelf  for  life,  then  to  the  intent  that  his  wife  fhould 
receive  eight  hundred  pounds  a  year  for  her  life,  as  her  join- 
ture, in  lieu  of  dower,  then  to  his  firft  and  other  fons  in  tail 
male,  with  remainder  to  his  own.right  heirs.  Mr.  Deacledkd 
in  1723,  without  having  laid  out  the  money  in  a  purchafe,  or 
leaving  any  iflfue  by  his  wife ;  his  heirs  at  law  were  Mrs.  Bourne 
his  fitter,  who  was  married  to  Mr.  Bourne  the  defendant,  and 
Mr.  OUham  the  plaintiff,  who  was  his  nephew  by  another 
iifter.  Mr.  Deacle  was  a  freeman  of  London^  and  as  he  died 
without  a  child  his  widow  by  the  cuftom  became  intftled  to  a* 
moiety  of  his  perfonal  eftate  ;  and  as  to  the  other  moiety,  which 
was  the  dead  man's  fhare,  and  diftributable,  the  widow  be- 
came intitled  to  one  moiety  of  that,  and  Mr.  Bourne  and  his 
wife  and  Mr.  Oldham  to  the  other  moiety,  as  next  of  kin  : 
however,  upon  Mr.  Deacle's  death  there  was  a  difpute  between- 
the  widow  and  next  of  icin  as  to  the  right  of  adminifiration ; 
and  upon  an  agreement  it  was  granted  to  Mr.  Bourne  and  his 
wife  and  Mr.  Oldham  \  and  articles  of  agreement  upon  that 
occafion  in  1724  were  entered  into  between  the  next  of  kitt 
and  the  widow,  who  were  the  only  perfons  intitled  to  the  per- 
fonal eftate  of  Mv,  Deacle  \  wherein  it  was  covenanted  and 
agreed  that  twenty  thoufand  pounds  South-fea  annuities  fhould 
be  transferred  to  truftees,  who  fhould  fell  them,  and.  lay  out 
the  money  in  land,  and  fettle  it  cO  the  fame  ufes  as  are  in  the  , 
former  articles  ;  with  this  contingent  provifo  however,  that  if 
the  widow  died  before  the  money  was  laid  out  in  land,  that 
it  (hould  go  to  Mr.  Bourne  and  his  wife,  and  Mr.  Oldham^ 
their  executors  and  admiiilftrators  equally,  according  to 
their  refpedive  intcrefls  ;  and  by  theie  articles  Mr.  Bourne 
and  Mr.  OUham  covenanted  for  themfelves,  their  heirs,  cxecu-  ^ 
t<MS  and  adminiftrators,  that  if  the  Ssuth-fea  annuities  (hould 
fall  fliurt  to  anf^A'ci  Mrb.  Dccdc's  annuity  of  eight  hundred 
pounds  a  year,  that  iliey  would  mrJce  it  good;  the  annuities 
were  afti^ned   to  truftees,  ar.d   one  Of  them    laid  out   164 /• 

aiH 
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snnrhilation  money  upon  them,  to  make  them  up  twenty  thou- 
fand  pounds  South-fea  annuities:  Mrs,  Bourne  died,  whereby 
Mrs.  Oldham  became  in  titled,  as  heir,  to  all  her  real  eft  ate  ; 
but  Mr.  Bourne^  her  hufband,  contended,  that  thefe  fubfequent 
articles  had  turned  the  money,  which  was  realized  by  the  for- 
mer articles,  into  perfonal  eftate  again,  whereupon  he  became 
intitled  to  his  wife's  ihare,  as  her  adminiftrator. 

Lord  Chancellor, 

As  to  one  moiety  of  thefe  South- fea  annuities,  Mr.  Oldham^ 
the  plaintiff,  is  intitled  to  it  as  co-heir  to  Mr.  Duacle^  fubjeci 
only  to  Mrs,  DeacU's  annuity ;  but  upon  the  other  moiety, 
which  belonged  to  Mrs.  Bourne^  as  the  o^her  co-heir,  arifes 
the  prefent  point,  which  is,  whether  it  is  to  be  confidered  as 
real  or  perfonal  efl:ate ;  if  real,  it  belongs  to  Mr.  Oldham,  as  her 
nephew,  and  heir  at  law;  if  perfonal,  to  Mr.  Bourne^  as  her 
hufband 

If  this  queftion  was  to  be  confidered  upon  the  articles  in 
1715,  before  Mr.  Deadens  marriage,  there  could  be  no  difpute 
but  that  it  is  to  be  taken  as  land  ;  but  a  queftion  now  will  arife 
upon  the  foot  of  the  agreement  entered  into  in  1724  ;  and, 
upon  thefe  arturles  it  is  infifted,  that  the  nature  of  this  eftate  is 
changed  j  and  whether  I  take  it  as  twenty*  thoufand  pounds  in 
money,  or  fo  much  South  fea  annuities,  articled  to  be  laid  out 
in  land,  it  is  by  them  convened  into  perfonal  eftate,  by  the 
agreement  of  the  parties ;  and  there  is  no  doubt,  but'  if  two 
perfons  are  intitled  to  money  which  is  articled  to  be  laid  oilt 
in  land,  and  confidered  as  fuch,  they  may  agree,  before  the  in- 
veftiture  of  it,  to  take  it  as  perfonal  eftate,  and  it  (hall  go  as 
fuch  to  their  reprefentatives,  provided  none  of  the  parties  were 
under  any  incapacity  :  JBut  I  dm  of  opinion,  that  neither  Mrs, 
Bournt  was  capable  of  changing  the  nature  of  this  eftate,  be- 
caufe  of  her  being  under  covciture,  and  unable  to  contrad^, 
nor,  fuppofing  her  able  to  contrad,  do  the  articles  import  any 
fuch  change. 

As  to  Mrs,  Bourne\  capacity,  if  this  money  is  to  be  confjder-  ^f^x^^H^^^^^ 
cd  as  real  eftate,  fhe  is  a  feme  covert,  and  cannot  alter  the  na-  edthe  property, 
ture  of  it  barely  by  a  contrail:  or  deed  ;  for,  to  alter  the  property  or  com  <e  of  dc- 
of  it,  or  courfe  of  difcent,  this  money  muft  be  invefted  in  land,^^"^\^|;*j;^°^y 
(and  fometimes  ftiam  purchafes  have  been  niade  for  that  pur-  inverted  inland, 
pofe),  and  flie  may  then  levy  a  fine  of  the  land,  and  give  it  to  jmd  there  (he 
her  huft)and  or  any  body  elfe  :  There  is  a  way  alfo  of  doing  J^elafinrofit, 

and  given  it  to  . 
her  hufband  j  or  upon  coming  into  court,  and  confenting  to  take  this  money  as  perfonal  eftate,  and  being 
examined  as  to  fuch  confent,  it  binds  the  money  articled  to  os  laid  out  in  land,  as  much  as  a  fine  at  laW 
would  the  land,  and  fhe  mi  jht  dilpofe  of  it  to  her  hufband. 

At  law,  tMney  fo  articled  to  belaid  out  in  land,  is  confidered  barely  ai  money,  till  an  aftt^al  invefliture% 
4nd  equity  aloiie  views  it  in  the  light  of  real  ^iUte,  and  t)  ereforc  th:s  court  can  a£  upon  ii,  w  It's  owf 
creature,  and  do  what  a  fine  at  common  law  can  upon  land. 

G  g  3  this 
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this,  without  .laying  the  money  out  in  land,  and  that  is,  by 
coming  into  this  court,  whereby  the  wife  may  conftnt  to  take 
this  money  as  perfonal  eftate,  and  upon  her  being  prefent  in 
court,  and  being  examined  (as  a  feme  coven  upon  a  fine  is) 
as  to  fuch  confent,  it  binds  this  money  articled  to  be  laid  out 
in  land,  as  much  as  a  fine  at  law  would  the  land,  and  (he  may 
dlfpofe  of  it  to  the  hufband,  or  any  body  elfe  ;  and  the  reafon  of 
it  is  this,  that  at  law,  money  fo  articled  to  be  laid  out  in  land, 
is  confidered  barely  as  money,  till  an  actual  inveftiiure,  and  the 
equity  of  this  court  alone,  views  it  in  the  light  of  a  real  eftate; 
and  therefore  this  court  can  ad  upon  ks  own  creature,  and  do 
what  a  fine  at  common  law  can  upon  land  ;  and  if  the  wife  had 
craved  aid  of  this  court  in  the  manner  1  have' mentioned,  ihc 
might  have  changed  the  nature  of  this  money  which  is  realized, 
but  fhe  cannot  do  it  by  deed. 

J  icke  ^^  ^^  ^^^  articles  in  1724,  fuppofing  the  wife  under  no  dif- 

of  opinion,  the  ability, -I  am  of  opinion  that  they  do  not  impori  any  variation 

articles  in  1724  of  this  eftate  from  real  to  perfoni'  j  for  it  is  ihcrt  agreed,  that 

an^varS^of  ^^^  twenty  thouland  pounds  ihill  be  transJeired  to  truftees,  who 

this  cftare,  from  are  to  fell  them,  and  buy  land,  to  be  lettled  to  the  hrr\t  ufes  zs 

real  to  ptril naJ,  Jn  the  articles  of  17:5  ;  fo  far  this  money   is,  do  duubt,  to  be 

urf^tTie^  confidered  as  realized;  and  though  there  is  ^.p^ovifo^  upon  this 

20,000/  fiiould  contingency,  that  if  the  widow  dies  before  the  money  is  i^vejied  in 
be  transfcrroa  to /^^^    j^at  then  it  {hall  be  dividea,  and  vo  among:  the  next  of 

truftees,  ro  buy     ,  .  ,     -  1        i  -n  1 

land,  to  be  fet-  1^^")  thejr  executors  and  adminiitrators  ;  yet,  as  that  contin- 
tled  CO  the  fame  gency  has  not  happened,  and  the  widow  is  now  living,  the  ori- 
ufes  asinthe        -^^  ^^.^jj  j^  j^m  (ubfiftine,  for  the  money  fo  be  confidered  as 

articles  of  1715  ;  o     ,..,,.         /•      t  ...  -,  -it 

there  is  no  doubt r^^//z^fl;  that  being  fo,  1  am  of  opinion,  that  the  articles  have 
but  this  money  made  no  converfion  of  the  eftate  from  real  to  perfonal,  but  it 
cVas  rcalized^*^"  ^^^^  remains  realized,  whether  it  is  tvventy  thoufand  pounds  ia 
und  the  articles    money,  or  fo  much  South^fea  annuities. 

have  made  no 

converfion  of  the  eftate  from  real  to  perfonal. 

Thewholepro-  Another  queftion  has  arofe,  that,  fuppofing  the  fund  is  to  be 
duceofthe  laid  out  in  land,  yer^  whether  the  whole  produce  of  twenty 
annuities,  is  to  ^^^"^^*^<^  pounds  5^.7//^-^^^  an nui tier,  is  to  be  laid  out  when  fold, 
be  laid  out,  when  or  Only  the  fum  of  twenty  thouland  pounds  is  to  be  taken  out 
fold,  in  the  pur- of  the  producc,  and  invefted  in  a  purchafe  :   Lam  of  opinion. 

chafe  of  Ijind,  and  ^,      ,      ^  ...  ,  ,     ,  ,  r   '  1        /•      i 

not  20,000/  in  ^"^  ^^"^  meaning  is,  that  the  whole  produce  of  twenty  thoufand 
money  only,  as  pounds  South-fsa  annuities  ought  to  belaid  out  in  fuch  pur- 
whi*h?d''^ty'ln.^*^^^^»    and    the  conftruclion  Mr,  Hand  the   truftee  aims  at, 

%  tcreft  in  the  per.  ^vould  not  be  anfwered,  if  only  twenty  thoufand  pounds  in 
fonal  eftate otZ),  money  was  to  be  laid  out.  Mr.  Hand  infifts,  the  twenty 
AouMbffTans-  ^^^o"^"^^'^  pounds  Suuth-fea  annuities,  was  fet  apart  only  as  a 
fer  ed  to  truftees,  fecurity  for  the  twenty  thoufand  pounds^  and  when  that  fum  was 
itf/ii  Wj'-h      ^^^^^''^>  ^^^  refidue  was  to  be  confidered  as  part  of  the  perfonal 

^  fnoneysriQni  ^^^te  of  Mr.  jB?ttr«<f.  But  it  ought  not  to  be  confidered  fo  5 
t^rcti^,  fox  aJJ  the  partks  who  Vv3i4  ^sy\  \tv\.w^ft.  vw  v\v&  ^\^^w^l  eftate  of 
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^.  ♦  ,  '  ' 

Mr.  DeacUy  agreeing  that  twenty  thoufand  pounds  South-fea 
nnaities  fhould  be  transferred  to  tyuftees,  upon  truft  to  fell  and 
*ay  out  in  land  the  money  arifing  thereby,  fubjedl  to  the  eight 
hundred  pounds  a  year  annuity,  is  a  good  agreement  to  bind 
the  whole  produce  o{x\it  South- feaznnM\i\ts\  for  it  is  an  agree- 
ment of  all  the  parties  who  were  intitled,  wherein  each  agrees 
to  part  with  his  (hare,  and  in  this  they  might  have  one  view, 
to  give  better  fecurity  to  Mrs.  Deacle  as  to  her  annuity,  and 
another,  to  increafe  the  intereft  of  the  heirs.  But  if  only 
twenty  thoufand  pounds  was  to  be  laid  out,  and  there  fhould 
be  any  furplu^  from  the  annuities,  it  would  not  go  totally  from 
Mi*.  Bourne^  but  it  being  part  of  the  eftate  of  Mr.  Deacle^  will 
be  diftributable,  and  Mr.  Bourne  will  only  have  his  wife's 
(hare. 

Befides,  this  matter  has  refted  this  eighteen  years,  and  there 
being  an  agreement,  by  proper  perfons,  to  fwell  t,he  intereft  of 
the  heir  at  law,  it  would  be  very  hard  to  deprive  him  of  it. 

And  if  I  fliould  agree  with  Mr.  Handy  he  could  only  infift 
upon  the  value  of  the  annuities  at  the  time  of  the  tranf^ion     \ 
in  1724,  juft  after  the  fatal  year  1720,   when  they  were  very 
little  above  par,  fo  that  Mrs.  Bourne's  (hare  would  be  very 
triflng. 

It  has  been  infifted,  that  Mrs.  Bourne  could  no  more  agree 
to  turn  money  into  land,  than  (he  could  land  into  money ;  but 
there  I  differ,  becaufe,  as  to  the  (hare  of  Mr.  Deacle^  the  huf- 
band,  Mr.  Bourne  was  intitled  to  that,  in  right  of  his  wife,  and 
had  an  abfolute  dominion  over  it,  and  he  was  a  party  to  the 
agreement;  therefore  the  decree  at  the  Rolls  muft  be  affirmed, 
and  the  articles  muft  be  executed  according  to  the  exprefs 
words,  and  the  whole  produce  of  the  annuities  laid  out  in  land 
for  that  purpofe. 

Another  queftion  is,  as  to  one  hundred  and  fixty-four  pounds 
annihilation  money  laid  out  by  one  of  the  truftees,  and,  to  be 
fuce,  he  is  to  have  an  allowance  for  it,  but  out  of  what  fund  ? 
It  has  been  faid  by  the  plaintiff,  it  (liould  come  out  of  the  eftate 
of  Mr.  Bourne^  or  the  whole  perfonal  eftate  of  Mr.  Deacle. 
On  the  part  of  Mr.  Bourne^  the  defendant,  it  is  infifted, 
that  it  (hould  come  out  of  the  annuity  fund  itfelf:  And 
to  be  fu re  it  muft;  for  if  Mr,  Oldham^  the  plaintiff,  infifts, 
that  the  annuities  are  to  be  vefted  in  land,  inftead  of  twenty 
thoufand  pounds  in  money,  he  muft  abide  by  the  confequences 
.  of  that  fund,  for  if  it  (hould  be  reduced,  Mr.  Deadens  perfonal 
eftate  is  not  to  make  good  the  deficiency  of  it,  for  it  is  only 
bound  to  make  good  twenty  thoufand  pounds  in  money. 

Another  point  is,  as  to  the  indemnity  of  Mr.  Bourne^  and 
Mr.  Oldhamy   they  having  covenanted  for  tVietT\k\v^%  ^v\^  \^^vt 
refpe£iive  heirs,  executors  and  adminiftraiois,  to  mii.^  ??^^ 

G  g  4        *  "^^^ 
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Mr.  Deadens  annuity  of  eight  hundred  pounds,  and  by  tlut 
means  have  bound  their  own  eiiates  at  law.  fiut  they  are 
only  to  be  confidered'asy^rwr/V/Vj  for  Mr.  DeacUy  and  are  to  be 
indemnified  out  of  his  eftate.  For  this  arifes  origindly  on 
Mr.  Deacle*s  covenant  for  himfelf,  his  heirs,  executors  and  ad- 
min iftrators,  to  fettle  on  Mrs.  Deacle  that  annuity  j  and  though 
Mr.  Bourne  and  Mr.  Oldham  are  bound  as  to  Mrs.  Hughes^  yet, 
as  to  one  another,  they  are  intitled  to  have  an  indemnity  out  of 
Mr.  DeacU*%  eftate  j  and  Mrs.  Deacle  has  a  right  to  have  fome 
further  fund  fet  apart  out  of  Mr.  Deacle*s  eftate  to  fupply  this 
annuity,  and  r^  indemnify  thefureties  ;  and  as  it  depends  oti  Mr. 
Deadens  covenant,  which  is  both  for  the  heirs,  and  for  the  exe- 
cutors and  adminiftrators,  it  is  a  perfonal  debt^  and  to  be  charged 
upon  his  perfonal  eftate  in  the  firft  place,  and  the  real  eftate  is 
only  chargeable  on  failure  of  the  perfonal :  Lord  Hardwfch 
affirmed  the  decree. 


Cafe  287. 

The  plaintiff  is 
intitled  to  the 
2000/  and  300 /f 
mnd  the  two 
ficehoM  houfes, 
tinder  a  truft  in 
marriage  articles; 
for  an  elder 
daughter,  where 
there  is  a  Ton, . 
is  accounted  a ' 
yoanger  child. 


B 


Heneage  verfus  Hunloke^  November  22,  1742* 

Y  articles  of  the  2d  oi  Augujl  1728,  upon  the  marriage  of 
the  plaintiff's  father  and  mother,  **  it  was  agreed,  that 
the  grandfather  of  the  plaintiff,  on  the  mother's  fide,  (hould, 
before  the  25th  of  December  next,  pay  to  the  defendant,  the 
truftee,  1000/.  and  fecure  to  him  300/.  on  bond,  to  be  laid 
out  in  the  purchafe  of  South-fea  annuities,  in  truft  to  permit 
the  plaintiff's  father  to  receive  the  intereft  and  dividends 
*'  thereof  during  his  life,  and  after  his  death,  to  permit  the 
*'  wife  to  receive  the  intereft  thereof  for  her  life  :  and  after 
**  the  death  of  the  furvivor,  if  they  fliouid  have  a  fon,  or  one  or 
**  more  younger  childrtn^  fons  or  daughters  ;  then  upon  farther 
*'  truft  to  pay  the  faid  principal  fums  to  fuch  younger  chil- 
**  dren,  if  but  one,  and  if  more  than  one,  equally  to  be  divided 
*^  between  them :  And  it  was  further  covenanted,  that  the 
**  plaintiff's  grandfather  fhould  procure  his  fifter  Frances  Flat'* 
**  man^  who  was  interefted  in  two  houfes  in  Shoe^lane^  to  con- 
**  vey  all  her  intereft  therein  to  the  ufe  of  herfelf  for  life,  to 
**  the  plaintiff's  mother  for  life,  then  to  her  younger  child  or 
**  children  in  tail  general,  remainder  to  the  plaintiff's  mothe^ 
*'  in  fee." 

Frances  Flaimgny  by  indenture  of  leafe  and  releafe,  bearing 
date  the  fame  day  with  the  articles,  vi%*  the  2d  of  Auguft  1728, 
fettled  the  two  houfes  to  the  fame  ufes  with  the  articles. 

The  father  and  mother  are  dead,  and  have  left  the  plaintiff, 
their  daughter  and  eldeft  child^  and  alfo  a  fon. 

She  has  brought  a  bill  againft  the  truftees,  to  have  a  main- 
tenance out  of  the  icco/.  and  300/.  and  alio  out  of  the  rents 
of  the  two  freehold  houfes,  and  to  have  both  transferred  to  h?r 
when  (he  comes  of  ag.e. 

It 
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It  was  infifted  for  the  defendant,  the  infant  fon,  that  as  the 
plaintiff  is  the  eldeft  child  of  the  marriage,  (he  cannot  take  the 
1000  /.  and  300  /.  as  it  is  exprefled  to  be  a  provifion  for  youn- 
jger  children,  or  at  leaft  not  the  two  freehold  houfes,  for  that 
the  cafes  have  only  gone  as  to  terms  for  years,  for  raifing  por- 
tions, and  not  upon  a  legal  limitation  of  a  freehold  eftate. 

Lord  Chancellor, 

To  be  fure,  the  prefent  cafe  differs,  in  one  refpeft,  from  the 
cafes  cited,  becaufe  I  do  not  remember  that  this  conftrudion 
has  ever  been  made  upon  a  legal  limitation. 

For,  if  an  ejeiftment  was  to  be  brought,  I  doubt  the  plaintiff  in  an  ejeament 
would  find  a  great  difficulty  to  make  out  a  title  under  this  li-  the  plaintiff  could 
niitation,  (he  being  the  eldeft^  would  not  at  law  be  conftrued  a  n^'^^avcrccovcr- 

,.,^  •  ed;  for,  being  the 

younger  child.  eldeft,  &e  would 

not  at  law  be 
conftrued  a  younger  child  ;  but  in  this  court,  as  the  articles  are  executory,  they  muft  be  carried  into  ex* 
^ecucion,  agreeable  to  the  intention  of  the  parties. 

But,  in  this  court,  as  the  articles  are  ^A-^rw/^ry,  they  muft  be 
carried  into  execution,  agreeable  to  the  intention  of  the  parties  ; 
for  it  is  all  one  intire  provifion  for  the  children,  as  well  what 
is  to  be  paid  in  money,  as  what  is  given  by  the  houfes.  ^ 

Now,  younger  child  or  children,  in  the  indentures  of  Ifeafe  The  articles,  and 
and  releafe,  mufl  be  conftrued  analogous,   or  in  conformity  tO  ^^j^^^^^^^"^ «^^ 
the  articles,  videlicet^  any  child,  exclufive  of  a  fon  j  and  what  confidsred  as  one 
goyerns  my  judgment  is,  that  I  muft  take  the  articles  and  the  and  the  fame  ad, 
indenture  as  one  and  the  fame  ad,  for  they  are  both  dated  upon  on  oL^and  fhe'** 
one  and  the   fame  day;  and  I  cannot   make   a  different  con- fame  day,  and  a 
ftru£lion  of  the  deed  from  the  articles  ;  for  the  legal  limitation  ^'^"*:"^  *^*^"' ! 
is  to  provide  for  the  younger  children,  or  one  younger  child  as  not  to°be^put* 
much  as    the   other,     according  to    the  plain   intent  of   the  »pon  them, 
grandfather,  father,  mother,  and  the  aunt. 

The  rule  has  been  rightly  laid  down  by  the  plaintifPs  coun- 
fel,  that  according  to  all  the  late  cafes,  an  elder  daucrhter, 
where  there  is  a  fon,  is  accounted  a  younger  child. 

And  though  the  daughter  might  not  have  recovered  at  law.  Where  a  term 
this  court  would  have  rectified  the  miftake,  as   it  hath   done,  ^"^^  "'f*"s  P«>r- 
where  a  term  in  a  fettlement,  for  raifing  portions  for  younger  ^fter  an  cfta\e- 
children,  was  placed  after  an  eftate-tail,  which  fhould  have  been  tail,  which ihould 
before,  and  this  in  two  inftances,  one  before  Sir  JofephJekyL^^'!''^^''''^^.?^^* 

r         r  TT        }    I  r         r  i    I  r^  n      rr^         '*   J  '^  ^J      •''  this  COUrt  Will 

^n  tne  Ca(e  of  Uvedale  \qi\\xs  Half  penny  ^  2F.  frms.  151.*  reaify  the  mif- 

take. 

♦  In  a  marriage  fettlement,  a  term  for  years,  for  fecuring  younger  childrens  portioni, 
was  by  mill-ke  made  fubfcquent  to  the  eftate-tail  linr.ited  to  the  fons  j  Sir  Joffpb  Jekyl 
fct  it  right  according  to  the  intcniioa  and  agrecnient  of  Uic  partiei.  Halfpenny  verlui 

XJ'veduIt:, 

Locd 
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t»prd  Hardwicke  declared,  that,  according  to  the  true  intent 
and  meaning  of  the  indenture  of  the  fecond  oi  Auguji  1728,  the 
plaintift  is  intitled  to  the  two  fums  of  1000  /.  and  300  /.  and 
to  t\iQ,  South' fea  annuities  purchafed  with  the  1000/.  and  to  the 
freehold  houfes  in  Shoe-laney  as  a  daughter  of  Thomas  Heneagi 
and  Anna  Maria  his  wife,  the  defendant  George  Heneage  being 
the  only  fon  of  the  marriage,  and  ordered  the  Malier  to  take 
an  account  of  the  dividends  of  the  South'fea  annuities  and  of 
the  rents  of  the  two  houfes  received  by  the  defendants,  and  to 
allow  the  clear  produce  thereof  for  the  plaintiff's  maintenance 
for  the  time  paft,  and  till  (he  attains  twenty-one  v  and  if  the 
300/*  or  any  part,  can  be  recovered,  he  di reded  it  to  be  placed 
out  in  the  purchafe  oi  South-fea  annuities  in  truft  for  the  plaih- 
tiff )  and  alfo  decreed  that  the  plaintiff  (hould  hold  the  twa 
houfes  to  her  and  the  heirs  of  her  body,  till  twenty-one ;  and 
afterwards  that  the  defendant  George  Heneage  do  convey  them 
to  the  plaintiff  in  tail  general,  with  remainder  to  George  in  fee, 
unlefs  within  fix  months  after  his  attaining  his  age  of  twenty- 
one,  or  being  ferved  with  2i  fuhpoena  for  that  purpofe,  he  (hall 
ibew  unto  this  court  good  caufe  to  the  contrary. 


Saville^  and  Lady  Mary  SavtUe^'\ 
ardian^  and  alfo  the  Executrixes  of\  ^ 
Tex  SavUle  deceafedy  by  Bill  of  Re-  f 


Cafe  288.   Lady  Dorothy  SavUle,  and  Lady  Mary  Saville^' 

by  their  Guardian,  and  alfo  the  Executrixes  ^/C  ni  •   ^'tr 
ofLadyEffexP--"-^---^    ...„..„..„  ,^  >  Pla.nt.ffs. 

vivor 


Sir  George  Saville  and  others.  May  24,  1720,        Defendants. 
Mr.  Juftice        fHTS  H  E  queftions  in  the  caufe  arofe  upon  this  cafe. 

•  Tracy  held,  J_ 

^J^^L^mX's'^  "  By  conveyance,  dated  the  19th  and  20th  of  February  1 694, 

Wuiiam  was       *'  made  upon  the  intended  fecond   marriage  of  IVilliam  Lord 

fcifcdin  fee,  and  "  Eland,  cldeft  fon  of  George  Marquis  of  Halifax,  with  Lady 

daughters  in  tail,  "  Mary  Finch  \  after  the  ufual  limitations,  there  was  a  term  cre- 

luett.  not  fach     "  ated  of  500  years,  charged  upon  all  the  manors  and  lands  ia 

her:' ancc°L' will*'  Nottinghamjhire   and   Yorkjhire,    comprifed  in   the   marriage 

be  a  fatisfaaion   "  fettlcment,  and  the  truft  of  it  was  declared  to  be,  that  in  cafe 

of  ^he  portions 

for  his  itaughters  by  the  fecond  wife,  becaufe  they  claim  thefe  lands  by  purchafe  and  the  prtvifo  19  the 
marriage  fettlementrcftrains  the  fatiRfaction,  to  lands  coming  to  the  daughters  by  defcent  from  thdi 
£11  her. 


•  The  nearnefs  of  relation  between  the  late  Mr.  Juftlce  l^racy  and  me,  and  the 
great  reverence  and  efteem  in  which  his  name  is  ftill  held  by  the  profeffion  of  the  law, 
I  make  no  doubt  will  luHicifntly  plead  my  <  xcnie  for  giving  this  c^fe  to  the  publick, 
,  in  wnich  he  has  fo  grearly  d.ftinguifhed  himfeif,  in  the  opinion  he  communicated  by 
letter  ;o  Lo.d  Macdesfieidy  being  difabled,  through  ilinefs,  to  attend  in  court,  efpedai- 
iy  as  I  cannot  find  it  is  reported  in  any  book  [ij  whatever. 
£ij  This  cafe  is  reported  in  SeUSi  Cafes  in  Chancery,  32, 

7.  "  there 
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**  there  fliould  be  a  failure  of  iffue  male  of  the  fecond  marriage, 
**  and  there  ftiould  be  one  or  more  daughter  or  daughters,,  that 
**  the  traftees  fhould  by  fale  or  mortgage  of  the  prcmifles,  for 
and  during  the  term  after  the  commencement  thereof,  raifc, 
if  hut  one  daughter  20,000  1.  if  two  or  more  25,000  1.  equalfy 
*'  to  k^  divided  J  and  to  be  paid  to  them  when  they  refpeSfively  attain 
^*  their  age  ofjtxteen^  or  days  of  marriage^  which  Jhould  firji  happen: 
*'  And  in  cafe  any  of  the  daughters  fliouId  die  before  the  por- 
**  tions  become  payable,  to  go  to  the  furvivors,  and  to  be  paid 
*^  to  them  at  fuch  time  as  the  original  portions  ;  if  but  one 
*'  daughter,  ihe  to  have  300  /.  per  ann.  till  1 2  years  of  age, 
**  and  afterwards  500/.  per  ann.  for  maintenance  till  her  portion 
*'  become  payable ;.  if  more  daughters,  200  /  per  ann,  a-piece, 
**  till  12,  and  afterwards  300/.  per  ann,  maintenance,  to  be 
**  paid  at  Michaelmas  or  Lady-day^  which  fliould  firft  happen 
**  after  the  commencement  of  the  faid  term ;  provided^  or  in 
**  cafe  lands  or  tenements  of  an  efiate  of  inheritance  jhall  defcend  ta 
**  the  faid  daughters  from  Lord  Eland,  of  as  great  value  to  be  fold^ 
^^  as  the  portions  hereby  for  them  intended^  then  the  500  years  term 
*'  Jhall  ceafe  and  be  void^  for  the  benefit  of  the  per f on  who  Jhall  be 
*^  next  in  reverfion  or  remainder  of  the  faid  manor 5 ^  Sec." 

'*  The  marriage  took  effeft,  and  Marquis  George,  by  con- 
*'  V cyan ce  dated  the  ift  and  2d  of  March  ibg^,  reciting  the 
^*  de^d  of  February  1694,  and  the  feveral  eftates  therein  li- 
^*  mited  ;  and  that  the  reverfion  and  inheritance  ofthepre- 
**  mifles,  from  and  after  the  determination  of  the  faid  eftates^ 
^^  was  limited  tohi«i  and  his  heirs,  did,  in  confideration  of  his 
*'  name  and  tamily,  and  to  fupport  the  fame,  in  cafe  neither 
*'  he  nor  his  fon  Lord  Eland  fhould  leave  any  iffiie  male,  fettle 
*'  the  faid  premiffcs  upon  George,  now  Sir  George  Saville,  Ba* 
*'  ronet,  for  99  years,  if  he  lived  fo  long,  without  jmpeach- 
**  ment  of  w^fte,  and  to  his  firft  and  other  fons  in  tail  male, 
*'  with  feveral  remainders  to  other  perfons,  with  the  like  li-. 
/*  mitations." 

Marquis  George  being  likewife  feifed  in  fee  of  feveral  other 
manors  and  lands  in  other  counties,  and  having  the  reverfion 
in  fee  of  divers  manors,  i3\,  expectant  upon  the  deceafc  of  the 
n9W  Marchionefs  Dowager  of  HalUfax,  and  likewife  the  re- 
verfion and  inheritance  in  fee-fimple,  of  andin  feveral  fee-farm 
rents,  expefiant  upon  the  deceafe  of  C<2//?/?r/«^  Queen  Dowager, 
made  his  will -My^rA  17,  1691,  and  thereby  **  gave  his  houfe 
**  at  A^on  in  Middiefex,  to  his  wife  for  life,  and  after  her  de* 
**  ceafe  to  Lord  Eland  and  his  heirs  ;"  and  then  devifes  as  fol- 
lows :  *'  As  to  all  my  lands  not  comprehended  in  the  fettle* 
**  ment  made  upon  my  fon's  marriage,  I  give  them  to  my  fon 
'*  Lord  Eland^  and  to  the  heirs  of  his  body,  and  for  want  of 
"  fuch  iffue,  to  my  daughter  Stanhope  j  and  made  Lord  Eland 
«'  fole  executor. 

Marquis 
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Marquis  George  died  without  any  other  iffue  male  than'LorJ 
Elandy  who  proved  the  will ;  and  he  being  feifed  under  the  will 
as  aforementioned,  by  leafc  and  relcafe,  on  the  17th  and  i8th 
oi  May  ibq^y  *' declared  the  ufes  of  an  intended  recovery  of 
•*  feveral  manors,  lands,  ^c,  in  the  counties  of  Northamptorij 
*'  Derbjj  Torkj  Nottingham,  MiddlefiXy  and  S^urry,  to  be  to 
*'  him  and  his  heirs  j"  and  afterwards,  by  kafe  and  releafe, 
dated  the  5th  and  6th  of  July  1695,  "  Marquis  ff^tlliam  did 
fettle  the  fame  manors,  W^.  to  the  ufe  of  himfelf  for  life,  and 
**  after  his  deceafe  to  the  ufe  of  fuch  perfon,  and  for  fuch 
**  cftate,  as  he  by  any  writing,  figned  in  the  prefence  of  three 
**  or  more  witnefles,  or  by  his  laft  will,  figned  in  lik;e  nianner, 
*'  fhould  declare,  limit  and  appoint ;  and  in  default  of  fuch 
*^  declaration,  limitation  and  appointment,  then,  after  his 
*^  death,  to  his  firft  and  other  fons  in  tail  male,  and  in  default 
**  of  fuch  iffue,  to  all  and  every  his  daughters,  and  the  heirs 
•*  of  their  body  rffuing,  and  in  default  of  fuch  iffue,  to  the  ufe 
*'  of  the  faid  Lady  Stanhope y  and  the  heirs  of  her  body,  and  in 
*'  default  of  fuch  iffue,  to  the  right  heirs  of  Marquis  George 
••<  for  ever.'* 

Marquis  TViUtamy  by  a  codicil  to  his  will,  dated  the  20th  of 
Auguji  1700,  figned  in  the  prefence  of  three  witneffes,  thereia 
reciting  the  deed  of  recovery,  &f<-.  '*  devifed  all  his  faid  manors, 
*'  &fr.  to  his  executors  for  500  years  upon  truft  by  fale  or 
**  mortgage  to  raife  (in  cafe  he  had  no  fon)  the  fum  of  5000/. 
^*  a-piece,  additional  portions  for  each  of hisdaughters,  to  be 
*'  paid  to  them  at  fixteen,  or  marriage,  atid  fubjeit  to  the  faid 
*'  term,  he  devifed  all  the  faid  manors,  lands,  t^c,  to  his  firft 
**  and  other  fons  in  tail  male;  and  in  default  of  fuch  iffue, 
*'  to  remain  and  be  to  fuch  ufe,  and  for  fuch  eftate,  as  are 
**  thereof  declared  in  and  by  the  faid  indentures  of  l^afe  and 
'  •*  releafe  of  the  5th  and  6th  of  July  1695." 

On  May  the  31ft,  1700,  Marquis  William  died  without  any 
iffue  male  ;  but  by  his  tirft  Lady  had  iffue  Isady  Ann  Bruqey  and 
by  his  fecond,  three  daughters.  Lady  EJfex,  Lady  Dorothy y  and 
Lady  Mary  SavilUy  two  born  in  his  life,  and  the  other  fince 
his  deceafe. 

George  SavilUy  now  Sir  George,  after  Marquis  WilUam'*^  de- 
ceafe, entered  upon  the  lands  in  NGttinghamjhire  and  Yorkjhirey 
conveyed  to  him  by  the  deed  o^  March  1694,  fubjc(5l  to  the 
feveral  charges  as  aforefaid,  and  received  the  rents  thereof  due 
at  Michaelmas  1760,  and  has  ever  fince  paid  the  maintenance 
of  Marquis  IVilliam^s  three  daughters  till  the  Lady-day  next  be- 
fore they  refpedively  arrived  at  their  ages  of  16  years,  which 
they  have  all  fince  attained  unto. 

I  This 
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This  caufe  underwent  great  debate,  Lord  Macclesfield  be- 
ing  affifted   by  Lord  Chief  Juftice  Pratt^  the  Mafter  of.  the 
Rolls*,  Lord  Chief  Juftice  King^  and  Mr.  Juftice  Tracy ^  who  *  ^'^^ ^ofepb  Jt^ 
all,  except  the  laft,  delivered  their  opinions  in  court,  May  ^4,  ^  * 
1720,  but  he  being  ill,  wrote  the  following  letter   to  Lord 
Macdesfield  the  night  before, 

'     \       ^  May  23,  1720. 

My  Lord, 

*'  Not  being  able  by  reafon  of  my  indifpofition  to  appear  in 
**  court  to-morrow  \o  deliver  my  opinion  in  the  caufe  of 
**  Saville  verfus  SavilUj  (which  I  was  prepared  to  do),  I  have, 
**  in  obedience  to  your  Lordfhip's  commands,  fent  your 
*'  Lordfhip  my  opinion  in  writing  upon  the  feveral  points  that 
*'  were  debated  by  counfel  at  the  bar,  and  I  thought  it  not 
*^  proper  to  take  notice  of  any  other, 

Firft  point,  Whether  lands  of  which  Marquis  TFilliam  was 
fcifed  in  fee,  and  devifed  to  his  daughters  in  tail,  the  remain- 
der to  the  Lady  Stanhope^  ^c,  are  fuch  an  eftate  of  inheritance 
as  (hall  (in  proportion  to  their  value)  be  a  difcharge  or  fatis<p 
fa<aion  of  the  portions  for  his  daughters! by  his  fecond  wife^ 
within  the  meaning  of  the  provifo  in  his  fecond  marriage  feC-» 
tlemeot, 

**  I  am  clearly  of  opinion  they  are  not,  becaufc  the  daugh- 
**  tefs  claim  thofe  lands  by  purchafe;  and  I  think  the  provifo- 
''  plainly  reftrains  the  fatisfaiStion  to  lands  coming  to  the 
''  daughters  by  defcent  from  their  father." 

r 

Second  point.  Whether  the  lands  defcending  to  the  faid 
daughters  from  their  father,  and  which  ought  to  go  in  fatis- 
fa£tion  of  their  portions,  ought  to  be  valued  as  at  the  time  of 
the  defcent,  or  when  their  portions  became  due. 

*^  I  am  of  opinion  that  the  valuations  ought  to  be  made  ac-  Thevalottloa 
"  cording  to  the  values  and  circumftances  of  the  lands  at  the  of  ihclanit 
*'  time  of  the  defcent:  for   the  provifo  is  exprefs.  That  if  defcending  to  the 
*^  lands  of  as  great  value  as  the  portions  defcend,  the  term  of  their fathej^fl 
"  500  years  is  to  ceafe.    And  till  the  valuations  made,  it  can-  be  made  accord- 
^*  not  be  known  whether  the  lands  arc  a  full  or  only  a  partial  »g^o  the  value 

*r    /•     •   r   ri'        j»  J       K  ot  the  lands  at 

*«  fatisfadtion.  .   the  time  of  th« 

defcent }  for  till 
valuation  made,  it  cannot  be  known  whether  they  are  a  full  or  a  partial  fatiifadiooi 

Third  point.    Whether  lands  defcended  from  Marquis  ^//-^ 
liam  to  his  daughters  by  his   fecond  wife  in  tail,  are  fuch  an 
eftate  of  inheritance  defcended  from  him  i%  is  within  the  mean- 
ing of  the  faid  provifo. 

••  I  am 
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The  lands  de-        «  lam  of  Opinion  they  are  not,  efpccially  being  attended 
M°^ui/»?k«B  **  with  the  circumftances  that  appear  in  this  cafe. 

to  kit  daughter 

in  tail,  arc  not  w  Firft,  from  the  Uncertainty  there  muft  be  in  the  val^ia- 

blhtr!rj!^«ii^  "  ^*°"*  •  ^^^  ^^^  valuations  being  to  be  made  at  the  time  of 

within  the  mean-  *<  the  defcent,  when   Lady  Effix  (the  eldeft  daughter   of  the 

iiig  of  the         "  three  daughters)  was  but  two  years  old,  and  the  youngeft 

Sri'I!^[unc"c     "  ^ot  born,  how  could  the  contingencies  of  their  dying  with- 

was  intended  as    <<  out^ifTuc  before  they  or  their  iflue  attained  the  age  of  2r,  to 

li  of  certain      cc  Y\|fFer  recoveries,  be  valid  ?  It  is  impoffible  there  fhould  be 

ofiMieSaiiwUi  "  any  certain  meafure  or  rule  for  fuch  a  valuation :  and  it  is 

fte-fiiDplc.         <<  hard  to   think,    it  could  ever  be   intended  that   portions 

*<  (which  are  fo  much  money  certain)  fhould  receive  a  fatis- 

"  faSion  by  values  to  be  made  merely  at  random,  and  by 

<*  fancy  :  and  therefore  it  is  more  reafonable  to  think,  that 

^<  fuch  an  eftate  of  inheritance  was  intended  as  is^of  a  certain 

^<  value,  and  that  is  an  eftate  of  inheritance  in  fee-fimple, 

«*  But  fecondly,  I  conceive  the  objedlion  againft  a  fatisfac- 
•*  tion  of  the  portions  by  thedefcent  of  an  eftate-tail  is  more 
•*  ftrong  by  thecii-cumftance  of  the  remainder's  being^in  Lady 
•*  Stanhope^  .  and  Marquis  William*s  having  a  daughter  (the 
♦*  Lady  Bruce)  by  his  firft  wife. 

**  For  fuch  an  eftate  might  defcend  to  the  daughters  by  the 
**  fecond  wife  to  the  full  value  of  25000/.  and  fo  the  term  of 
**  500  years  would  ceafe,  and  the  portions  be  difcharged,  and 
•*  yet  the  three  (laughters  by  the  fecond  wife  might  not  have 
^^  near  the  value  of  the  portions  defigned  them  by  the  fettle- 
*'  ment. 

*«  For  by  the  exprefs  provifion  of  the  fettlemcnt,  if  one  of 
«•  the  three  daughters  died  before  her  portion  become  payable, 
♦*  her  portion  is  limited  over  to  her  two  furviving  fifters  ;  but. 
*'  in  that  cafe  her  fliare  in  the  eftate  would  have  gone  equally 
**  to  my  Lady  Bruce, 

"  And  thirdly,  If  two  of  the  three  daughters  had  died  be- 
•*  fore  their  portions  became  due,  the  lofs  to  the  furvivor  had 
^  been  ftill  greater. 

**  And  therefore  the  words  (an  eftate  of  inheritance)  being 
<^  •fan  ambiguous  fenfe,  and  importing  likewife  (if  not  more 
*'  ftronglyj  an  eftate  in  fee-fimple  :  and  when  fuch  an  eftate  is 
^*  properly  an  equivalent,  as  it  is  an  abfolute  eftate  in  the 
<<  land,  as  there  is  an  abfolute  intereft  in  the  portions,  and  as 
^'  it  would  defcend  as  the  portions  would  have  gone  s 

**  Surely  by  all  rules  of  conftruflion,  the  words  ought  to 
<<  be  taken  in  that'  fenfe  which  is  confiftent  with  the  whole 

*•  dcfiga 
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<*  defign  of  the  fettlement,  and  not  in  that  which  would  de- 
**  feat  it  in  fo  material  a  part,  as  the  benefit  of  furvivorlhip 
«'  amongft  the  three  daughters. 

Fourth  point.    Whether  the  reverfions  in  tail  expe<9:ant  up-  The  reverfiom 
on   the  deaths  of  Lady  Dowager  i/^//;/j;r,   and  the  late  Queen  |,"„  ^'^'^  ^^^J^^^^^ 
Dowager,  are  fuch  eftates  of  inheritance  dcfcended  from  Mar-  Lady  Dowager 
quis  IVilliam  to  his  daughters  by  his  fecond  wife,  as  are  within  ^^^i/*^*  and  the 
the  intent  and  meaning  of  the  provifo.        '  ji^gw^^rnotfaTh 

eAates  of  laherit- 

*'  Having  delivered  my  opinion  before  upon  the  defcent  of  *""  <*^^""^.«d 
•*  an  eftail-tail   in   poflelTion,   it  follows   1  can  be  under  no  ^•]JJ;,„*37are 
^^  doubt  as    to  thofe  reverfions,  becaufe  the  reafons  I  have  withia  theintenc 
««  offered  before  hold  mor.-  ftrongly  againft  them  :  and  I  have  of  the  provifo. 
*^  no  occafion   to   mention  the  further  objections  that  were 
•*  made  againft  them. 

*'  As  to  a  reverfion  in  fee  which  was  mentioned  at  the  bar, 
••  upon  the  argument  of  the  other  points,  I  do  not  find  there 
**  is  any  fuch  eftate  in  the  cafe,  and  therefore  I  Ihall  give  no 
•*  opinion  in  it. 

Fifth  point.  The  only  remaining  one,  I  think,  that  was 
debated' at  the  bar,  was,  whether  Sir  George  Savil/e  {hM  ac- 
count for  the  rents  and  profits  of  his  eftates,  and  for  the  value 
of  the  timber  cih  down  and  fold  by  him,  to  the  end  that  they 
may  be  applied  towards  raifing  the  daughters  portions. 

'  *'  I  am  of  opinion  he  (hall  not. 

''  It  was  faid  at  the  bar  (and  not  denied  I  think  by  the  other  The cowrfe of 
<*  fide),  that  the  conftant  courfe  of  the  court  in  the  like  cafes  ^e *  ^5°^*^ a*"*^- 
**  has  been,  that  the   tenant  for  life  fhall  keep  down  the  in-  nant  for  life  is, 
<*  tereft  by  the  rents  and  profits,  but  that  the  portions,  or  the  thathe  fliaii  keep 
*^  principal  money  due  upon  any  other  incumbrance,  fliall  be  h77e^9^^uD^ 
^  borne  by  the  whole  eftate.  profits,  buipor- 

tions  or  principal 

**  And  this  feems  reafonable,  efpecially  in   this  cafe :  for  ^herinaim- 
**  with  refpe£l  to  the  daughters,  they  have  nothing  more  to  brance,  fhaii  be 
**  defire  but  to  be  fecure  of  their  portions,  and  that  they  are  ^'j["*  ^^  ^*, 
«*  beyond  all  doubt,  by  a  fale  or  mortgage  of  part  of  the  great  and  therefore  Sir 
*^  eftate  that  is  charged  with  them.^  George  Savi/ie 

fliall  not  account 
-,.,.,  /.      ri  I     /•      .  •     I  1  njT  .     for  the  rents  or 

*^  And  with  refpect  to  thofe  in  remainder,  when  Marquis  the  value  of  the 
**  George  preferred  Sir  George  Saville  t©  be  the  firft  who  fliould  timber  cut  down, 
**  enjoy  his  paternal  eftate,  to  fupport  his  name,  and  the  ho-  may^b" applied 
*'  nour  of  his  family,  he  could  never  intend   to  diftrefs  Sir  towards  raifing 
**  George^  and  put  him  into  a  ftarving  condition  for  the  fake  ^*^<^  ^^"^^terg 
•'  of  thofe  in  rpmamder,  who  were  mote  remote  in  his  coiifi- 
**  deration, 

*^And 
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*^  And  as  for  the  timber.  Sir  George  had  by  his  fettlemeiit  a 
^<  power  to  cut  what  he  pleafed  as  a  part  of  tb^  profits  of  his 
•'  eftate,and  as  thofc  in  remainder  could  not  have  Come  by  their 
*'  bill  in  this  court,  and  have  flopped  him  from  cutting  down 
*'  the  timbet,  or  have  prayed  now  that  the  portions  (hotild  be 
•«  raifed  out  of  it,  if  it  had  been  (landing  ;  neither  I  think 
. .  ^  <«  ought  ^  they  .to  have  any  benefit  by  it,  now  it  is  aftually 
<(  cut  down  and  fold« 

My  Lord, 

<'  If  I  had  delivered  my  opinion  in  court,  1  fhould  have. 
^'  enlarged  and  enforced  the  reafons  I  ha^ve  here  given,  feveral 
^'  ways  :  But  I  Ihould  rather  have  contra£led  them  upon  this 
<<  occaiion,  if  I  had  had  more  time  and  lefs  pain  ;  but  indeed 
**  I  received  your  Lordfbip's  commands  fo  late  this  evenings 
**  that  I  could  not  fo  much  as  get  this  hafly  writing  fairly 
*«  tranfcribed,  and  therefore  I  hope  it  will  be  exciifedi 
"  I  am 

Your  LordJhip*5  mojl  obedient^ 

jind  humble  Servant ^ 

Robert  Tracy, 

tord  Chief  Juf-  On  the  24th  of  May  172b,  the  two  Chief  Juftices  and  the 
Wipb^Jcu"  Maflerof  the  Rolls  delivered  their  opinion  in  court,  which 
and  Lord  Chief  agreed  with  Mr.  Juflice  Trtfc/s  in  every  refpeft^  and  Lprd 
h^^^^'^i*^^;  Maaksfield  concurring  with  them,  gave  judgment  upon  the 
nion^i  wurtT*  f^^^'"^'  points,  in  the  manner  they  have  been  already  ftated. 
which  agreed 

with  Mrjuftiec       Firfl,  That  a  valuation  ought  to  be  put  upon  the  lands  de- 
hmAMaTlaficld  fcendcd  to  the  plaintiffs,  the  daughters  of  Marquis  William 
concurring, gave  (as  an  equivalent  for  the  25,000/.)  as  the  fame  were  worth  to 
^^*^d"d'  *^*^     be  fold  at  the  time  of  fuch  dtrfcent,  and  from  that  time  the  trufl  . 
^*  term  of  500  years  ought  to  ceafe  :  but  if  the  value  of  the  de- 

fcended  lands  be  not  equal  to  the  portions  intended  to  be  raif- 
ed, then  the  term  to  continue  in  trufl  to  raife  the  refidue. 


*> 


Secondly,  That  whatever  lands  the  daughters  take  by  the  will 
of  their  father,  they  take  not  by  defcent,  but  as  purchafers^ 
and  fuch  lands  can  be  no  part  of  the  equivalent. 

Thirdly,  That  the  ejlate-tail  defcended  to  the  three  daugh- 
ters and  Lady  Bruce^  as  heirs  of  the  body  of  their  father,  re- 
mainder to  Lady  Stanhope^  either  in  pofleflion  or  expe£lant  on 
the  deaths  ofthelate  Queen  Dowager  and  the  Lady  Marchioncfs 
Dowager,  is  no  fatisfaftion  of  the  portion,  or  any  part  there-' 
of:  But  if  any  ejiate  in  fee-fimple  defcended  to  them  from  their  fa* 
ther  in  poffejfton^  of  reverfion  expe^ant  on  any  term  for  years^  tbat^ 
ought  to  go  towards  their  fat isf  action. 

Fourthly, 
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Fourthly^  That  what  the  defendant  Sir  George  Savil/e  h^d 
raifed  by  timber  or  other  profits  of  the  truft-eftate  ought  not  to 
be  accounted  for,  nor  applied  towards  the  difcharge  of  the  plain- 
tiffs portions,  for  the  eftate  is  no  more  than  a  I'ccurity  fot  the 
25000/.  with  intereft  till  the  fame  (hall  be  paid,  and  that  Sir 
George  Savi He  is  in  the  nature  of  a  mortgagor  in  pofleffion,  and 
the  ctfete  being  more  than  of  value  fufHcient  to  anfwerthe  faid 
portions  and  intereft,  he  is  not  fubjefl:  to  account  or  to  refund 
the  money  raifcd  by  him  for  the  timber  fold,  or  other  profits 
by  him  made. 


Saunders  verfvLS  Draiey  Novemheriy,  iy^2.  Cafe  289. 

THE  queftion  in  this  caufe  arofe  upon  the  will  of  one  Mr.  A  teftator  who 
Wilfon^  who  at  the  time  of  making  it,  and  for  feveral  years  *'^^^  '"  Jamaica 
before,  lived  in  7W.«.  Tbct^Ta 

fterling   money 

The  teftator  by  his  will  gives  legacies  to  be  paid  mjterling  *»nj^»=  fireplace, 
money  in  the  firft  place,  and  the  two  legacies  immediately  fol-  kgades^immedU 
lowing  thefe  (one  of  which  is  the  plaintiff's)  he  gives  generally,  at?Jy  following 
without  faying  to  be  paid  \nfterling  money  \  then  he  devifes  his  ou"'^',vf„'*'i^^' 
real  eftate,  and  gives  fome  fpecific  legacies  \  and  laftly,  feveral  ftcrlinTmonTy, 
more.leffacics  to  be  paid  in  fterlinz  money,  and  at  the  end  of 

*  .  his  will  feveral 

,     The  plaintiff  has  brought  his  bill  for  his  legacy  of  300  /.  and  in  fteriing  mo- 
jnfifts  the  defendant,  who  is  the  executor,  but  no  ways  inter-  »«y«    ^^d 
efted,  fhould  pay  him  \nj}erling  money.  ^l^Slilw 

muft  take  his  Ic- 

Mr.  Attorney  General  for  the  plaintiff  argued,  that  putting  %^n  in  Jamaica 
thefe  general  legacies  clofe  to  the  Jlerling,  they  fhall  have  the  ^"p;'^'^'/\'j^^^^ 
fame  conftrudion  by  appoUtion  :  and  as  the  teftator  has  money  feif  differently, 
both  in  Jamaica  and    England^  why  fhould   not  the  plaintiff's  ^^^*^^ '*'!'*^'^- 
legacy  be  paid   in  Jferling  money,  efpecially  as  it  is  given  to  a  ^"^  *°^^^^^°*« 
perfon  in  England^ 

The  counfel  of  the  other  fide  infifted,  that  in  Jamaica^  where 
money  is  mentioned  generally,  it  is  always  underftood  to  be 
the  current  money  of  Jamaica. 

Lord  Chancellor, 

It  is  impoflible  for  me  to  tell  what  was  the  teftator's  intention  5 
but  I  muft  make  a  conftruclion  from  the  words. 

The  general  rule  that  has  been  laid  down  on  the  part  of  the  A  b^ndglven  at 
defendant  is  true  j  for  if  a  bond  be  given  at  Dublin^  or  a  note  Z^"^''''' ?' »  "<»^« 
at  Jamaica^  it  muft  be  paid  in  the  current  money,  *be  ptijTn  \hl"^ 

current  money  j 
tilt  fame  with  regard  to  a  mtUu 

Vox,.  II.  Hh  &* 
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So  if  in  cither  place  there  is  a  Aim  of  money  left  by  will,  it 
(hall  be  payed  to  the  legatee  in  current  money. 

Then  the  queftion  will  be,  if  there  is  any  thing  in  the  pre- 
fent  cafe  to  take  it  out  of  the  general  rule. 

Th?  legatrfs  If  the  teftator  had  given  all  his  legacies  generally^  undoubt- 

living  in  £n^if»/cdly  thcy  muft  have  been  paid  in  yamaica  moneys  nor  would 
irnalntT^for^thc  '^^  legatees  living  in  England  have  made  any  diftindion,  for 
rrfiocnce  of  the  thi  rtjiitnce  ofthepirfon  devlfing  muft  decide  it, 

perfon  dnrifing 

muft  decide  it.  — .  %  •       •       \  »        •^%  n  '^         n  c^         • 

Every  thmg  in  this  will  Ibews  it  mult  mean  Jamaica  money ; 
for  if  all  t)ie  legacies  given  generally  Would  confine  iVtoyamaica 
money,  a  fortiori^  if  the  teftator  gives  fome  fterling^  and  others 
generally,  the  latter  muft  be  paid  out  of  yamaica  money,  for 
his  exprefling  himfelf  differently  fhews  a  different  intention. 

It  is  faid  on  the  part  of  the  plaintiff",  that  his  legacy  imme- 
diately following  the  fttrling  legacies,  it  muft  be  taken  as  a 
continuation  of  the  fame  intention. 

And  there  might  have  been  fomething  in  this  argument,  if 
there  had  not  been  in  the  latter  end  of  the  will  other  JlfrUng 
legacies,  which  takes  away  the  force  of  this  argument  intirely, 

Th  u-h  fhe  There  has  been  an  endeavour  likewife  to  raife  an  argument 

eiic°u  are  partly  ^OT  the  plaintiff,  from  the  teftator's  effects  being  partly  in  Ja* 
.in  Jamaica^  and  moica^  and  partly  in  England, 

partly  in  Eng- 
land, yet  as  this 

is  a  devifs  of  a  And  to  be  Aire,  if  the  teftator  had  feparated  his  funds  in  ya- 
compound  tefi-  fnaica  and  England^  and  had  charged  his  legacies  which  he  haft 
fr^araTingThe  g'^eu  generally  upon  the  Englijh  money,  it  would  have  been  an 
fumi».  noargu-  argument cf  confideraWe  Weight. 

ment    can   be 
drawn  from  it 

in  lavour  of  the       But  as  it  is  z  dcvife  of  a  compounded  refidue,  and  he  direds 

plaintiff.  his  debts  to  be  paid  generally  out  of  the  whole  perfonal  eftate 

without  feparating  the  funds,  this  argument  falls  to  the  ground^ 

and  therefore  upon  the  whole  the  plaintiff"  muft  take  his  legacy 

in  Jamaica  money. 


FUctW9od 


in  the  Time  of  Lord  Chancellor  Harowic&e.  467 

Fliitw9od  verfus  Janfen  and  MennlUj  Novimbir  2(j^  *742«      Cafe  290; 
LoRb  Chancellor^ 


to  Mr, 


Motion  is  made  on  behalf  of  the  plaintiff  for  further  A  motion  for 
time  to  redeem  the  mortgage,  which  was  originally  given  [^^^"^^^^ 
,  Delmecy  and  by  him  al&gned  to  the  defendants.  gage,  and  Uiat  it 

ihould  ftand  as  a 

iecwrity  only  for  what  was  bonajide  advanced,  but  forfetted  as  to  what  was  won  at  play :  Lord  Hardwickt 
£ud,  ai  Mr.  Ftetnvcod,  in  a  former  caufe,  where  be  might  have  done  it,  did  ^ot  jnfift  on  a  redemption, 
tiie  foreclofures  could  aot  regularly  be  krpt  opui,  but  on  the  whole  circuxnftaaces  allowed  three  montbift 


And  it  was  iniifled  by  the  plalntifPs  counfel,  that  themort* 
gages  which  Janjen  and  Mennill  h^ve  upon  his  eftate^  ought  to 
fiand  only  as  a  fecurity  for  fo  much  as  has  been  bona  fide  advanced, 
and  fhall  be  forfeited  as  to  what  was  won  at  play. 

To  be  furc  the  enforcing  the  gaming  afl  is  not  merely  c6n-  Theenfoidnj 
fined  to  the  intereft  yf  private  perfons,  but  is  of  great  con fe- the  gaming  att 

fuenccto  the  publick,  and  fo  I  have  always  thought  it  when  ^'„^^f"f^' \^^* 
fat  in  the  other  court.  pubiick,  and  not 

confined  to  the 
intereft  of  private  perfons* 

And,  as  in  other  crimes,  accomplices  are  always  encouraged.  Though  game* 
fo  more  efpecially  ought  they  to  be  in  thefe  cafes,  for  notwith-  j"*  ""  **'^°* 

/»        ,,  •  ^^x,  1  r  \  1  1I-1  I  "^^'*  of  honour^ 

itandmg  among   Gamejiers  themlelves,  they  call  it  A>^»««r  and  yet  this  court 
•dthis  of  honour y  I  think  \t  falfi  honour ^  and  that  a  perfon  who  t*»»nks  it  falfe 
Jays  open  and  difcovers  thefe  pradices,  has  done  a  meritorious  ^h" f^rfon'who^ 

Action.  informs,   has 


But  though  it  may  be  the  rule,  yet  the  circumftances  of  this 
cafe  are  particular,  and  will  not  fall  within  all  the  general  rules. 

The  defendants,  with  Mr.  Delmee\  and  their  own  mortgage, 
have  at  lead  69,000/.  upon  the  plaintiff's  eftate. 

And  upon  a  valuation  of  the  mortgaged  premifles,  which  is 
.ftretched  to  the  very  utmoft,  it  does  not  amount  to  more  than 
80,000  /.  and  when  it  comes  to  be  fold,  it  is  not  very  probable 
that  any  purchafer  will  give  more  than  70,000  /.  with  fuch  a 
Jarge  incumbrance  upon  it. 

The  mortgage  affigned  by  Mr.  Delmeiy  to  Janfsn  and  Menniltf 
is  46,000  /.  and  allowed  by  the  plaintiff  to  be  a  fair  mortgage. 

H  h  2  And 


done  a  meritorl* 
ous  a£t. 


jf6t  CASES  Argued  and  Dttermtned 

And  if  Janfin  and  Mennill  had  not  taken  this  mortgage  of 
Mr.  Delmie^  he  would  undoubtedly  have  been  iniitled  to  have 
foreclofed  ihem  both  :  And  as  Flc€tvuood  (in  the  old  caufe  be- 
tween Mr.  Delmte^  plaintiff,  upon  a  bill  of  foreclofure,  Janfen^ 
Mennill^  and  F/r^/u'W,.  defendants)  never  infifted  upon  a  re- 
demption at  the  hearing,  nor  even  before  a  Mailer  ;  confider, 
whether  it  would  not  introduce  a  dangerous  precedent  in  this 
court,  to  admit  him  to  redeem  now,  after  he  has  acqui- 
cfccd  under  the  forcclofure  in  the  former  caufe;  and  whether 
it  is  not  better  that  a  private  perfon  ihould  fuifer  an  incon- 
venience, rather  than  a  general  one  fbould  arife  to  the  publick. 


Upon  \fdrefjt'  What  IS  thc  Tule  at  law  upon  a  fctre  facias  taken  out  on  a 
fiitf  taken  out  judgment?  Why,  that  a  defendant  (faali  not  infift  upon  any 
r«k^aam^&Ili  ^*^^"6  ^"^  ^^*^  might  have  been  infifled  on  at  thc  hearing  of 
fnfi<io..i7oii      the  original  caufe. 

what  hr  might 

have  dooe  at  die  heariag  o^  the  original  cnfis. 

^ei:ulehie^ui-  So  is  the  fule  inequity,  with  this  variation,  that  if  any 
v^^^'^d'ff*  ^'^^"g  "^w  ^as  happened  fince  the  hearing,  the  defendant  maj 
^oniy,  th!a:   take  advantage  of  it. 

If  any  thing  new  « 

Jua  happened,  (ixice  the  hearingi  defendant  may  avail  biflafelf  of  it* 

This  is  the  cafe  upon  the  old  bill. 

Then  what  is  the  equity  upon  thc  new  ?  Why,  that  the 
whole  money  fecured  upon  Mr.  Fleet wood^s  eftate  (except  Mr. 
Delmee\  mortgage)  is  forfeited  to  the  heir  at  law  of  Fiutvmd^ 
as  being  won  at  play  by  virtue  of  the  gaming  a<a  5  and  that 
the  heir  at  law  has  affigned  over  the  whole  benefit  to  a  truftee, 
in  truft  for  Mr.  Fleetwood^  who  now  brings  his  bj^l,  and  in^ 
fifts  upon  being  Itt  into  a  redempiiDn,  on  paying  the  defendants 
only  what  fliali  appear  to  be  juftly  and  banafide  lent. 

But  I  am  of  opinion,  that,  regularly,  I  cannot  keep  open 
this  foreclofure,  neither  will  it  be  any  great  benefit  to  thc 
plaintiff  to  60  it,  becaufe  he  will  have  the  advantage  of  any' 
equity  at  the  hearing,  which  may  arife  from  his  bill,  notwith- 
fianding  the  foreclofure. 

However,  upon  the  whole  circumftances  of  the  cafe,  I  will 
4II0W  the  plaintiff  three  months  more  to  get  the  money  for 
"redeeming  Mr.  Delmefh  mortgage,  and  that  to  be  peremptory. 


FlrH 
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Flrji  feal  after  Michaelmas  Urniy  December  3,  1742,  Cafe  291.  . 

A  Motion  againft  the  Printer  of  the   Champion^  and  the  incumbent  on. 
Printer  of  the  St.  James's  Evening  Poft  ;  that  the  former,  counts  ot  juflice 
who  is.already  in  the  Fleet,  may  be  committed  clofe  prifoner;  l?ocrcdir^^^ 
and  that  the  other,  who  is  at  large,  may  be  comrnitted  to  the  being  miiVeprc- 
Flefty    for  publifhing  a  libel  againft  Mr} Hall  and  Mr.  Garden,  ^^"^«^i  ^^^"^ 
(executors  oi  John  Roach,  Efq.  late  major  of  the  garrifon  of  ^'biick^ftoufd 
Fort  St  •  George,  in   the  £^y?  Indies)',    and   for   refleding  like- ftot  be  prejudiced 
wife    upon   Governor  Mackraj,    Governor  Pitt,  and    others,  J^^^®^^  ^  ""^«'»* 
taxing  them  with  turning  affidavit  men,  l£c,  in  the  caufc  now 
depending  in    this  court,  between  Mrs.  Roach  and    the  exe- 
cutors :   And  infifting  that  the  publifhing  fuch  a  paper  is  a 
high  contempt  of  this  court,  for  which  they  ought  to  be  com-  . 
mitted. 

Lord  Chancellor, 

Nothing  is  more  incumbent  upon  courts  of  juftice,  than  to 
preferve  their  proceedings  from  being   mifreprefented  ;  nor  is     , 
there  any  thing  of  more  pernicious  confequence,  than  to  pre- 
judice the  minds  of  the  publick  againft  perfons  concerned  as 
parties  in  caufes,  before  the  caufe  is  finally  heard. 

It  has  always  been  my  opinion,  as  well  as  the  opinion  of 
tbofc  who  have  fate  heje  before  me,  that  fuch  a  proceeding 
ought  to  be  difcountenanced. 

But,  to  be  fure,   Mr.  Solicitor  General  has  put  it  upon  the  Whether  a  I  bei 
right  footing:,  that  notwithftanding  this  fiiould  be  a  libel,  yet,  l>e  public k,  or' 
unleis  It  is  a  contempt  of  the  court,  1  have  no  cognizance  of  i^.th.  d  is  ta 
it :  For  whether  it  is  a    libel   againft  the  publick  or  private  proceed aciaw  ; 
perfons,  the  only  method  is  to  proceed  at  law.  .^^^  '^'^  '"^'^ 

•  ^  J  *  has    riO  ri)pni 

zanre,  unlcls  it  is 

The  defendant's  counfel  have  endeavoured  two  things  :  ift,  »«on'cmp^  )>y 

*x^       n  .  .  1  •  1    r  being  an  abufc 

To  ihew   this  paper  does    not   contain     defamatory    matter,  ^^j, heir  p,occcd- 
2dly,  If  it  does,  yet  there  is  no  abufe  upon   the  proceedings  ings. 
of  this  court,  and  therefore  there  is  no  room  for  me    to  in-  , 
terpofe. 

Now,  take  the  whole  together,  though  the  letter  is  art- 
fylly  penned,  there  can  remain  no  doubt,  in  every  common 
reader  at  a  cofFee-houfe,  but  this  is  a  defamatory  libel. 

For  after  he  has  laid  down  the  plan  of  the  paper  in  this 
manner  .• 

'*  //  has  been  ohferved  long  ago,  that  the  Roman  Catholicks  an 
•*  very  zealous  for  the  propagation  of  their  religion,   and  that  they 

H  h  3  Jiuk 
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**  flick  at  nothings  though  ever  fo  fcandalous^  to  compafs  tbiir  ends  : 
♦*  /f/  have  had  lately  a  moft  Jhocking  in/lance  of  it.** 

Pnsting  initial        Then  it  goes  on,  and  treats  of  perfons,  fome  at  Parisy  and 

kttert  will  not    othcfs   at   London  j   and  it  is  very  plain,  that  it  is  relative  to 

^^tcaabbd-    the  executors  of  Major  iftf^lr^  parties  in   this  caufe,  notwith- 

ftanding;  there   are   only   initial    letters  of  their  names,  and 

places  of  abode,  in  the  manner  following  :  ^\  He  has  appointed 

**  {weaning   Major  Roach)  T H  ■/,  of  G 

♦*  O d  S /,  and  F G n  of  the  T /, 

ic  his  E rs.** 

All  the  libellers  of  the  kingdom  know  now,  that  printing 
initial  letters  will  not  ferve  their  turn,  for  that  obje£tioa  has 
been  long  got  over. 

The  bill  in  chancery,  mentioned  in  the  laft  paragraph  of 
the  ill  ft  column,  can  be  applicable  only  to  this  caufe  ;  for  the 
words  are,  **  She  {meaning  Mrs,  Roach)  came  hack  to  London^ 
*'  and  fled  a  bill  in  chancery  againft  the  twa  E  ■■  ■■  rs^  in  ordtr 
^^  to  call  them  to  an  account** 

It  is  plain  therefore  who  is  meant ;  and  as  a  Jury,  if  this 
fa<Sl  was  before  them,  could  make  no  doubt,  fo,  as  I  am  a 
judge  of  fa6ls,  as  well  as  law,  I  can  make  none. 

I  might  mention  feveral  ftrong  cafes,  where  even  feigned 
names  have  been  conftrued  a  libel  upon  thofe  perfons  who 
were  really  meant  to  be  libelled. 

I  ftiall  take  notice  but  of  one,  and  that  is  the  cafe  of  Mrs, 
Dodd^  who  printed  a  letter  abufing  the  late  King,  under  the 
name  of  Merriweis  Sophy  of  Perfia  ;  it  was  tried  before  a  jury  of 
gentlemen  of  great  honour,  who  were  fo  well  fatisfied  of  the 
real  meaning,  that,  notwithftanding  the  whole  was  concealed 
under  fiditious  names,  they  found  the  publifber  guilty. 

Next,  as  to  the  exprefSon  in  the  paper,  that  "  There  wire^ 
**  even  here  in  England,  fome  gentlemen  of  note  and  chara£fer^ 
**  who  did  not  fcruple  to  turn  affidavit  men,**  Mr.  Solicitor 
General  has  infifted,  this  may  be  taken  in  a  good  fenfe,  as 
well  as  a  bad  one,  becaufe  a  man  who  fwears  true,  is  as  much 
an  affidavit  man,  as  if  he  fwears  falfe,  and  the  court  (bould 
take   it  in  mitiori  fenfu. 

I  will  not  take  upon  me  to  fay,  whether,  upon  an  a£ttofi 
at  law,  this  could  be  fupported  as  libellous  upon  the  9tt\€t 
rules. 

But 
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'  But,  I  believe,  there  is  no  body  who  is  converfant  in  the  ^*"'"8 »  F^r^n 
proceedings  of  this  court,  but  muft  know,  that    this  expref-  j^jibeilou"  7oT 
iion    means    perfons  who  are  ready,    upon   all  occaflons,  to  i:  mrans  aman 
make  affidavits,  without    regarding   whether   they   have  any  ^^^°  '*  '"*!>'  ^° 

r  rLrn  t3&  /  /   fwetr  on  all  oc- 

conufance  of  the  fads.  cafuns  withct 

any  comifaace  t^f , 

Upon  the  whole,  as  to  the  libellous  part,  if  fo  far  there  ^  *  **  * 
{hould  remain  any  doubt,  whether  the  executors  are  meant,  it 
is  clear,  beyond  all  contradidion,  upon  the  laft  paragraph,  in 
which  are  thefc  words,  ''  This  cafe  ought  to  be  a  warning  to  all 
**  fathers^  to  take  care  with  whom  they  truji  their  children^  and 
*'  their  fortunes^  left  their  own  charaSlen^  their  widows  y  and  their 
**  children^  be  afperfed^  and  their  fortunes  fquandered  away  in 
♦*  lawfuitsr 

And  likewife,  though  not  in  fo  ftrong  a  degree,  the  words, 
turned  affidavit  men^  is  a  libel  againft  thofe  gentlemen  who 
have  made  them. 

It  is  infifted,  that  the  following  words,  ('*  Thiscaufe^  which 
*'  has  been  long  depending^  in  chancery  here,  was  at  lajl  deter" 
*•  mined,  on  Wednefday  the  yl  Injlant^  by  the  Right  Honour^ 
**  able  the  Lord  High  Chancellor,  A  great  many  per  Jons  ^  who,  as 
**  well  as  /,  were  concerned  for  Mrs,  Roach,  and  impatient  to 
**  know  the  ijfue  of  that  affair^  went  that  day  to  Lincoins-inn 
•*  hall,  and  we  were  every  one  of  us  extremely  pleafed  ivken  we 
*'  heard  that  mojl  upright  magift rate's  decree,  by  which  the 
"  Mafter^s  report  was  confirmed^  and  the  Right  Honourable  the 
•*  Lord  Barrimpre  appointed  guardian,*^)  are  not  a  contempt  of 
this  court,  becaufe  here  is  no  mifreprefentation  of  fatSs,  and 
the  court  fpoke  of  with  great  refped. 

And  indeed,  it  is  very  true,  but  then  this  is  colourable  only, 
and  fuch  colours  (hall  never  impofe  upon  the  court. 

There  are  three  different  forts  of  contempt.  Thres-kind-  of 

rontcmprs,  fran- 
^  .    .  .  •       dalizing    the 

One  kind  of  contempt  is,  fcandalizing  the  court  itfelf.  court  j  a^urmp 

parties  J  and  pre- 
"r»i_  1      fi         •/•  r    1  •  •        %      n        i"dicing   man- 

1  here  may  be  Iikewife  a  contempt  of  this  court,  in  abuiing  kind  before  a 
parties  who  are  concerned  in  caufes  here.  caufc  it  heard. 

There  may  bealfo  a  contempt  of  this  court,  in  prejudicing 
4nankind  againft  perfons,  before  the  caufc  is  heard. 

There  cannot  be  any  thing  of  greater  confequence,  than  to. 
keep  the  ftreams  of  juftice  clear  and   pure,  thdt   part  es    may 
proceed  with  fafety  both  to  themfelves  and  their  character*.   ' 

H  h  4  The 
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The  printer  of  The  cafc  of  Rakts^  thc  Printer  of  the  Glouceftir  Journal  ^<> 
ihe  GlMctfier  publiflicd  2  libcl,  in  one  of  the  Journals^  againft  the  com- 
lir^^cxuil'^^  miincncrs  of  charitable  ufes  at  Burford,  calling  his  advertife- 
tnztii  A  Hue  and  meot,  A  hue  and  cry  after  a  Cotnmijfton  of  Charitable  Ufes^  wai 
^7/^''"!^.^''""  of  the  fame  kind  as   this,   and  the  court  in  that  cafe  com- 

miJponcfCtJri'  •,       f   ,  • 

tabUVJes,  was     mitied  him. 

held  to  be  a  libel, 

Haa  ibe  court  commilted  him*  -^ 

Printing  a  brief  There  are  feveral  Other  cafcs  of  this  kind  ;  one  ftrong  in- 
W)rethccai.fe  ft^^^,^    where  there  was  nothing  reflcdliny:  upon  the  court,   ih 

comes   onisa  »  -n  i  •  j.i-rir  \. 

cont::mp'»  as  ir  the  die  ot  Captain /'err)',  who  printed  his  brier  before  thc 
isprtjiidiungthe  ^aufe  Came  on  ;  the  offence  did  not  confift  in  the  printings  for 
ga7d "^ to"the^^"  ^^y  "^^^^  "^''X  ^'^^  ^  printed  brief,  as  well  as  a  written  one,  to 
tocriii,  counlcl  ;    but  the  contempt  of  this  court,    was  prejudicing  the 

world  with  regard  to   the  merits  of  the  caufe    befoire  it  wa$ 

heard." 

Upon  the  whole,  there  is  no  doubt,  but  this  is  a  contempt 
of  the  court. 

With  regard  to  Mrs.  Read^  <he  publiflier  of  the  St.  yames^s 
Evening  Po/i^  by  way  of  alleviation,  it  is  faid,  that  (he  did 
not  know  the  nature  of  the  paper  j  and  that  printing  papers 
and  pamphlets  is  a  trade,  and  what  fhe  gets  her  livelihood  by. 

If  a  printer  But,  though  it  is  true,  this  is  ?.  trade,  yet  they  muft  take 

prints  any  thing  care  to  do  it  with  prudence  and  caution  ;  for  if  rhcy  print  any 
thatisl.bcllous,  jj^jj^      j^^j  is  libellous,   it  is  no  excufe  to  fay,  that  the  printer 

It  u  no  excufe  to  o  »  y'.      ,      .  ^'  - 

iav  that  he  had  had  no  knowledge  of  the  contents,  and  was  int?rely  ignorant  of 
pokaowiedgcof  its  being  Hbellous;  and  fo  is  the  rule  at  law,  and  I  will  al- 
iU  conteo.i,      ^^yg  adhere  to  the  ftridt  rules  of  law  in  thefe  cafes. 

Therefore  Mrs.  Read  muft  be  committed  to  the  Fleets  ac- 
cording to  the  common  order  of  the  court  upon  contempts. 

But  as  to  Mr.  Huggonfon^  who  is  already  a  prifoner  in  the 
fleets  I  do  dot  think  this  any  motive  for  compaflion  ^  becaiifc 
thefe  perfons  generally  take  the  advantage  of  their  being  pri- 
foners,  to  print  any  libellous  or  defamatory  matter  which  is 
brought  to  them,  without  fcruple  or  hefuation. 

Itisamitiga*  If  thefe  printers  had  difclofed  the  name  of  the  perfon  who 
tion  of  the       brought  this  paper  to  them,  there  might  have  been   fomethinff 

printer  fcofrtfrie,  -  .,   -  -    -         -  r    .      -         rr  i  i  l  •     t 

if  he  will  difvo-*^*"  ^^  mitigation  or  their  offence  ;   but  as  they  think  proper  to 
verthepMf.n     conceai    it,   I    muft  order  Mrs. -R<r^^  to  be  committed  to  thc 
SAotfil  *'''^''''''  ^'^^  tiuggonfon   to   be  taken   into  dofe  cuftody  of  the 
warden  of  the  FUa. 

Cntw 
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Gnen  an  Infant  verfus  Ekins^    Burnaby  and  Elizabeth  his  wtfe^  Cafe  292. 
and  others^  December  b^  Ij ^2, 

A  Bill  was  brought  by  the  plaintiff,  who  is  theeldeft  fon  of 
the  defendant  5«r«^^j^,  by  E/izabith  his>wife,  who  was 
the  only  daughter  of  Mr.  Green^  deceafed,  by  his  firft  wife,  to 
have  thetrufts  the  will  of  Mr.  Green^  his  grandfather,  perform- 
ed, and  to  have  nnarriagc  articles,  made  before  the  marriage  of 
hi$  father  and  mother,  carried  into  cxecutipn,  for  his  benefit. 
Upon  the  following  cafe. 

Mr.  Greeny  who  was  a  brewer,  had  iflue  by  his  firft  wife,  the  TheqiicflJonwit^ 
defendant  Elizabeth^   who,  in  his  life-time,  had  privately,  and  wh.ther  the 
without  his  confent,  married  Mr.  finrnaby\    and  by  his  Iccond  |^X!f^°f  ^^^ 
wife  had  iffue  another  daughter,  named  Frances^  who,  at  the  perfonai  eftatc, 
time  of  making  this  will,   and  at  his  death  was  an  infant ;   and  ^'^"^  ^^^  <*«*^*» 
having  a  very  confiderable  real  eftate,  and  a  very  large  perfonal  daughicrt^the 
cftate^  devifed  feveral  particular  legacies  to  his  wife,  and  to  Mrs.  time  it  will  ved 
Burnaby^  and  his  daughter  Frances'^  and  gave  directions  to  have  *"  the  plaint  ff 
his    trade  carried  on  after  his  death,  for  the  benefit  of  thofe  muft^bracru"ma- 
who  (ht)uld  be  intitled  to  the  rcfidue  of  his  eftate  :  And  all  the  lated,  or  whether 
refidue  of  his  perfonal  eftate,   he  devifed  to  any  fon,  he  ftiould  u„d!f^(i5'off 
have  by  his  wife,  at  his  age  of  twenty-one;   and  if  no  fon,  then  and  goes  to  the 
to  his   daughter /'r^ywf^j,    to  be    paid   to  her  at    her   age   of '^"^  °*^^  *'''»  of 
twenty-one,  or  marriage  :  But  if  it  fliould  happen,    that  his  ^LordHard^ick» 
daughter  Frances  fliould  depart  this  life  before  twenty-one,    or  was  of  opimon, 
marriage,  and  he  (houid  have  no  other  daughter  born  of  his  fe-  ^^^j^^^^*^^^ 
cond  wife,  who  fliould  attain   twenty-one,  or  marriage,  then ^'^dTTpar/l/ 
and  in  fuch  cafe,  if  his  daughter  Elizabeth  Burnaby  fhould  \iZvtf^''if^«e,tiUtbt 
jflTue  of  her  body  one  or  more  fon  or  fons,  he  gave  and  bequeath-  ^7'/^  » ^^•^* 
ed  the  refidue  of   his  perfonal  eltate  to   fuch  fon  of  his  iaxd 'vep, 
daughter  as  fliould  firft  attain  the  .age  of  twenty-one;    but  if 
his  daughter  fhould  have  no  fuch  fon  or  fons,    or  having  fuch 
fon   or  fons,    none  fhould  attain  the  age  of  twenty -of^e,    then, 
and  in  fuch  cafe,  he  gave  and  bequeathed  the  refidue  of  his  per- 
fonal eftate   to  William  Eakins  Pier^    sl  defendant  in  this  caufe, 
fubjcd  to  the  payment  of  4C00/.  to  the  daughter  of  his  daugh- 
ter Burnaby^  in  manner  therein  mentioned^ 

Mr.  Green^  foon  after  making  this  will,  died,  and  with* 
in  half  a  year  after  his  death,  Frances^  his  daughter,  died 
an  infant,  and  the  plaintiff-*  being  intitled,  when  of  age,  to 
the  refidue  of  this  eftate,  brought  his  bill:  And  upon  this 
part  of  the  cafe,  the  only  queflion  was,  whether  the  intereft  of 
the  refidue  of  this  perfonal  eftate,  fiom  the  death  of  Frances^ 
the  daughter,  to  the  time  it  will  veft  in  the  plaintifl?",  or  any 
othir  fon  of  Mrs.  Burnaby^  muft  be  accumulated,  and  wait  on 
the  contingency ;   or  whether  (as  the  defendants  cgntend)   it 

is 
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is  an  intcreft  undifpotoi  of,  and  goes  to  the  next  of  kin  of 
Mr.  Green^  the  tcftator. 

MlixahetbBurna'  As  to  the  marriage  articles,  the  cafe  was,  Mrs.  EUzabith  Bur* 
fy,  by  an  agree-  jj^f^y  ^gg  under  an  agi cement  in  writing,  made  on  her  father 
h)ir"father\nd  *"^  mother's  marriage,  intitled  to  the  fum  of  6000  A  and  had 
mother's  mar  alfo  expedancits.  on  the  death  of  her  father  ^  and  Mr.  Bur- 
t'*?*^""Mf*^^  iw^y's  marriage  with  her  being  private,  he,  juft  before  the  mar* 
^«r»^,juft  be-  riagc»  drew  up,  and  figned,  a  very  (bort  paper,  by  way  of  ar- 
#bre h'l ma  riage,  tides,  whcrcby  it  was  agreed,  that  every  thing  which  (hou)d 
tb^bVhc"'  co«ic  to  Mxs.Burnaby^  by  her  father's  death,  or  otherwife, 
•greed,  that  fliould  go  to  them  for  their  refpedivc  lives,  and  after  the  death 
ewy   thing       ^f  (he  furvivor,   to  the  heirs  of  the  body  of  Mrs.  Burnahy^   by 

%ifhich  fliould         u-        L  <.  -"       / 

ctineio£//«f.    him  begotten, 

hetbf  by  her  fa- 

Jj^jj  t*to^h«m  ^^'  ^^^  *'^^*  ^^"'  ^^^  plaintiff,  it  was  infifted,  that  thefc  ar- 
for*rhe^irrefpec-  t^cles  ought  to  be  executed  for  his  benefit,  and  a  fettlement 
five  lives,  and  made  on  the  eldeft,  and  other  fons,  as  in  all  cafes  of  this  kind 
^'the'lL^vffo^^  had  been  done:  But  the  eldeft  fon  being,  under  the  grandfa- 
t«  the  heirs  of  thcf's  will,  intitled  to  a  very  great  eftate,  and  the  younger 
ithe  body  of  children  of  Mr.  Burnaby  having  a  very  fmall,  or  no  proviiion^ 
£^^i*:*A5^  it  was  infifted,  that  the  court,  in  this  cafe,  would  fo  conftruc 
f«iis  was  aliffii.  the  articles,  that  the  whole  fhould  go  to  them,  or  that  a  pro- 
tation  to  the     vifion,  at  Icaft,  (hould  be  made  for  them  out  of  this  fund. 

heirs  of  the  wife,  '  ' 

it  vef^ed  in  her 

only,  aad  the  As  to  the  point  of  the  rcfidue,  Mr.  Solicitor  General  infifted^ 

buftand  w^nfcnt-  ^^at  the  word  nfidui  carried  only  that  which  would  be  fo  at  the 
the' 6000V  to  be  time  when  the  will  took  effed,  the  death  of  the  teftator  :  For 
fettled  on  her      if  the  teflator's  daughter  had  then  been  of  age,  an  immediate  di- 
foongerciuldren.  y\f^Q^  might  have  been  made  of  it,   and  the  remainder  men  can 
take  no  more  under  this  defcription  than  (he  wouid  have  done ; 
that  if  this  was  land,  it  is  clear,  that  till  the  contingency  hap- 
pened, the  eftate  would  defcend  to  the  heir,  and  he  would  have 
the  intermediate  profits  ;  fo  where  a  particular  fund  is  given  ort 
""  a  future  contingency,  the  legatee  cannot  have  it  till  that  hap- 

pens, and  till  then  it  is  undifpofed  of,  and  the  next  of  kin  muft 
take  it  4x  provijione  legis  :  For  this  purpofe  he  cil^d  the  cafe  of 
Chapman  verfus  Blijfety  before  Lord  Taibst.  Cafes  in  his  timij  145. 

Where  the  teftator  devifcs  the  refidue  ^^r  t;^r3j  A  pr^«/f, 
no  future  intereft,  which  accrues  after  the  will  takes  place, 
can  be  part  of  it,  and  whether  it  vefts  then,  or  on  a  contingen- 
cy, is  not  material,  for  that  is  ftill  the  thing  given. 

This  refidue,  and  the  profits  of  it,  are  diftin<S  interefls,  and 
for  this  purpofe,  he  cited  Nicholls  verfus  OJborn^  2  P.  WilL  419. 
Jf  a  particular  legacy  is  given  on  a  contingency,   no  intereft 
is  due,  but  the  intereft  ftiall  fmk  into  the  refiduum  till  that  hap- 
pens^ 
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pens ;  and  fo  held  in  the  cafe  of  Houghtm  verfus  Harrifm^  be- 
fore your  Lordftiip,  about  a  year  ago,  {vidi  ante  329.)  Thi« 
holds  where  a  legacy  is  vefted  ^  folvendum  infuturo^  except  on- 
ly in  the  cafe  of  legacies  to  children,  where  it  is  allowed  for 
maintenance,  for  it  has  not  been  extended  to  'grandchildren. 

A  refidue  is  no  other  than  a  particular  legacy  cf  the  feveral 
things  which  the  teftator  dies  polTefTed  of  undifpofed,  and  is  the 
fame  as  if  particularly  mentioned,  and  enumerated ;  therefore 
this  muft  follow  the  rule  of  other  legacies  5  one  legatee  of 
this  fame  refidue  can  take  no  more  by  that  defcription  than  ano* 
ther,  yet,  if  conftrued  otherwife,  as  the  contingencies  on  which 
they  take  arife  at  different  times,  what  they  take  will  be  different. 

If  it  is  undifpofed,  it  was  contended,  that  this  being  the  in- 
tereft  from  the  death  of  Frances^  it  muft  be  diftributed  to  thofc 
who  were  the  next  of  kin  of  the  teftator  at  her  death,  and  fa 
her  next  of  kin  be  excluded  from  any  fhare,  becaufe  it  was  a 
contingency  to  arife  on  her  death. 

Lord  Chancellor, 

This  laft  point  ought  clearly  to  be  over-ruled,  for  in  all  dif- 
tribntions,  the  time  of  the  death  vefts  the  intereft,  though 
the  equitable  inteftacy  happens  by  contingency  afterj  Edwards 
and  Freeman^  Eq,  Caf,  Abr.  249.  has  been  cited,  as  a  cafe  , 
in  point,  to  prove  this ;  and  Studholm  verfus  Hodgfon^  be- 
fore Lord  Talbot^  July  17,  1734,  3  P.  Wms.  300.  was  cited 
as  in  point,  that  the  intereft  fhould  accumulate  as  part  of  the 
refidue. 

During  the  life  of  Frances  the  daughter,  the  profits  vefted  in 
her,  becaufe  the  refidue  did  fo;  as  it  was  a  legacy  payable  at 
a  future  time,  and  devefted  on  the  contingency,  and  {he  being 
a  daughter,  and  this  her  portion,  he  decreed  them  to  her  repre- 
fentatives. 

As  to  the  reft  of  the  profits  which  have  and  will  accrue  till 
the  devife  to  the  fon  of  Mr.  Burnaby  vefts,  I  am  of  opinion, 
that  the  intereft  and  profits  muft  be  confldered  as  a  part  of  the 
fefidue,  and  muft  accumulate. 

A  man  may  die  partly  teftate,  and  partly  in teftate  in  this '^^"8'' ?****? 
court,    though  not  at  law  :  But  there  is  a  great  difference  be-  courA^man'may 
twe^n  a  particular  diftindl  part  of  the  perfonal  eftate,  and  the  die  partly  teftate, 
whole  refidue  of  it,  for  when  the  whole  is  given,  it  is  a  contra-  *°^  ^1"'^  ^?^^" 
oi^iQn  in  terms  (o  Uy  any  part  of  that  eftate  is  undifpofed.        a  whole  refidue 

is  given,  it  is  a 
cootrjidlAion  to  fay  any  part  of  that  eftate  is  undiipofed. 

For 
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If  a  pftC  nil         Fbr  whatever  is  claimed,  h  claimed  as  a  part  of  his  eftate, 

"u^'^^^'rZ'^^^'f  and  yet  the  whole  refiduc  of  that  eftate  is   gjven   away  :   The 

terthc  teTbtor%  Tcfidue  of  a  perfonal  eftate  is  nothing  fixed,   but   a  fluctuating 

death,  it  is  pave    intereft,  and  if  the  perfonal  cftatc  is  increafed  by  any  event  af- 

and^wi'T^aras    ^^^  the  death  of  the  teflator,  it  is  part  qf  therefiduf,  and  will 

luch,  and  fo  will  P^^**  ^s  fuch  ;   why  then  not  the  intereft  of  that  rt^fiJue,  for  that 

the  jntertft  of     intereft  is  aflets,  and  part  of  the  eftate ;    for  if  legacies  are  given 

!hal  mtmft  is'   P^y*^^e  at  a  future  time^  and  at  the  death  of  the  teftator  the  af- 

a(ret<,  and  part    fets  arc  deficient,   but  by  profits  in  the  mean  time  accruing  is 

^ihcefbte.       become  after  fufHcient,  all  the  legacies  will  be  paid,  for  thofe 

profits   are  part  of  the  perfonal  eftate,    and,  if  fo,    are  part  of 

the  refidue  in  this  cafe.     The  only  plaufible  argument,  e  con^ 

ira^  is  that  which  is  drawn  from  real  eftates. 

But  there  arc  many  material  differences  between  the  profits 
of  a  real,  and  perfonal  eftate. 

For  in  the  cafe  of  real  eftates  the  thing  it  felf  is  not  difpof- 
ed  of,  buidefcends  in  the  mean  time,  and  the  heir  has  therefore  a^ 
chattel  intereft  till  the  contingency^  happens,  and  carries  the- 
profics  with  it. 

A  matetial  dif-       But  perfonal  eftate  dpes  not  defcend,  or  go  to  the  next  of 
*L*""^fi^^^f"    ^*'^»   ^^^  ^*  vefted  in  the  executor,  and  this  is  a  queftion  only 

fcai  and  i-erional  delating  to  the  truft  of  it,  where  the  intent  of  ihe  teftator  muft 
•ftatej  rents  nc-  prevail.  Another  difference  between  them  is,  that  in  the  one 
^rt  oVthr''^-  ^^^^  ^^^  '^"^^  "^^^^  could  become  part  of  the  perfonal  eftate, 
ibnaleflatc;  but  but  the  profits  of  the  perfonaf  eftate  are  the  eftate  itfelf.  The 
the  profits  of  the  teftatoT  has  confidered  this  as  his  perfonal  eftate  after  his  death. 
we^Uecfttte^it-  ^X  giving  dircdions  how  to  carry  on  the  trade,  l5^c.  and  the 
Jelf.  In  the  cafe  cafe  of  S/:/<5/^^//«  and  Hodgfon  is  in  point;  And  therefore  I  do 
of  real  ^flates      accordingly  decree  the  profits  to  accumulate, 

the  thing    illelf  o  /  * 

itnotdifpofedcf, 

Vut  d<fictnds  till       As  to  the  queftion  relating  to  the  6000/.  on  Mr.  Burnai/s 
the  con  ingcrcy   carriage  articlcs  J 

happens  j    per.o-  o  * 

n^il  eflae  neither 

deftcidi  nor  goes      I  think  that  is  a  point  of  more  difficulty,   for  the  eldeft  fon 
K»n  bu" is  vefted  ^^^^v^^'-y  g^^^^  provifion,  and  the  younger  children  have  none. 

lA  liic  executor. 

The  Rule  of  this  court,  where  articles  of  this  kind  are  made 
relating  to  real  eftates,  has  been  to  decree  a  ftri6t  fettlement. 

This  is  a  fum  of  money  not  articled  to  be  laid  out  in  land, 
thofe  rules  therefore  do  not  extend  to  this  cafe,  for  fuch  a  fet- 
tlement cannot  be  made,  it  muft  therefore  be  fettled  as  perfon- 
al eftate. 

To  fettle  this  as  land,  is  giving  the  elJeft  fon  a  greater  in-' 
tereft  in  it  than   he  would  have  if  it  was  land;    for   in   real 
eftate,  fee  would  ou\^  \\Ave2L  couUu^^wcY^wiih  remainder  over; 
here  it  would  vel\  ubtvAvxvOi^  \u\\\w\% 
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It  would  therefore  be  drawing  a  rule  In  this  cafe  by  ftnalogj 
from  real  eftates,  to  defeat  the  intent  of  the  parties. 

By  the  legal  conftrufiion  of  thefe  articles,  this  money  is 
vefttd  in  Mrs   Burnaby  abfolutely. 

And  if  that  is  the  legal  conftru<9ion,  I  cannot  make  any 
other  to  anfwer  the  intent;  why  (hould  I^  if  the  hufband  and 
wif«  will  confent  to  have  this  fettled  on  the  younger  children  \ 

The  only  objeSion  is,  that  by  holding  this  to  be  an  abfolutc 
intereft  in  the  wife,  you  veil  it  in  the  hufi^and. 

But  this  is  not  fo  here,  for  fhe  limitation  is  to  the  heirs  of 
the  wife,  and  therefore  vefts  in  her  only,  and  i^ot  in  him, 

«    I  may  compare  it  to  the  cafe  where  by  fcttlement  of  lands  Whew  by  fetiie. 
the  wife  has  an  eftate  ex  provifione  virL  the  court  have  refufed  J^^nt  the  wife 

r  .'      1        1  •         n  ^  X  '"       X  r       I  h.s  an  eftate  r« 

to  interpofe  to  lettle  this  eltate  otherwiie,  becauie  the  intent ^r«/,^o«tfwr/, 
will  prevail  fince  (he  cannot  alien  by  the  ftatute  of  the  i  ith  of  ^^^  «o«rt  has  re- 

'*/.«     «  fufed  to  interpofe 

^^*   7-  to  fettle  the 

eftate  oihcrwife* 
.    Therefore,  Mr.  and  Mrs.  Barnaby  confenting,  the  Chancellor 
4ecreed  this  to  be  fettled  on  the  younger  children. 


Siileman  verfus  JJhdotun  if  /?/*,  Dicmber  8,  1742,  Cafe  29 j. 

-/  I^HE  bill  was  brought  by  an  executor  to  have  fatisfa^Hon  A  creditor,  on 
I      out  of  the  eftate  of  the  defendant's  late  father  upon  a '^f  7,"""'^"?- 

'-J  .  XX'  i_         I    •      -n-*  /I     •  r  /   ces  of  this  caft, 

judgment  given  by  him  to  the  plaintiit  s  teitator,  for   120/- decreed  to  be  let 
The  defendant,  the  eldeft  fon  of  the  conufor  of  the  judgment,  >«  upon  the 
pr(>tc&%  .himfelf  under  a  fettlement  made  after  the  marriage  <>f  purchl/cTby^thc- 
his  father  and  mother  in  May  lix)^,^  in  which  the  father  was  father  and  hit , 
tenant  for  life,  the  mother  tenant  for  life,   and  the  defendant  ^°".*»  *"<*»   ^ 

/-   ^  •  .1  moiety  of  each 

jUlt  tenant  in  UlU  dlre^ed  to  be 

Told,  and  the 

In  1700,  the  father  made  a  (mall  purchafe  jointly  with  the  "?*'"7  •"*"? 
defendant  of  4/.  p^r  ann,  to  them  and  their  heirs.  applied  to  the 

fatisfadlion  of 

In  1708,  he  made  another  joint  purchafe  with  his  youi^eft  ^"  J"*^snient* 
fon  of  5/.  p£r  ann.  for  105/.  and  fettled  it  by  way  of  provifion 
jfor  younger  children,  and  paid  the  purchafe  money  for  both 
eftates,  and  continued  in  poiieliion  till  his  death,  which  hap^ 
pencd  in  1735, 

The  fons  afterwards  entered  upon  thefe  fmall  eftates. 

The  plaintiff  infifts  that  ail  the  eftates  arc  fubje£l  to  his  judg- 
t«ent  for  120/.  and  that  the  fettlement  in  1694  was  after  mai- 
riage^  and  therefore  voluntary. 


47t  -      CASES  Argued  and  Determinecl 

The  plaintiff  having  a  right  prima /acuy  Lord  Hardwicke  ptxt 
it  upon  Mr.  Attorney  General  to  begin  as  council  for  the  de«» 
fendant. 

Who  infifted  that  the  father  was  not  indebted  at  the  time  of 
the  fettlement^  that  it  was  made  in  conflderation  of  a  marriage 
portion  of  two  hundred  and  fifty  pounds,  and  executed  37  years 
before  the  judgment,  which  was  not  confefled  till  I72i>  and 
made  too  in  purfuance  of  an  agreement  before  the  marriage. 

But  if  the  proof  ihould  fail  us  here,  the  portion  of  the  wife 
at  leaft  will  help  us  ;  and  it  is  incumbent  upon  the  plaintiff  to 
fhew  that  it  was  not  paid  at  the  time  the  deed  bears  date. 

For  though  there  is  no  receipt  for  the  two  hundred  and  fifty 
pounds  indorfed  upon  the  deed,  yet  it  is  no  objedion,  becaufe 
at  that  time  receipts  upon  the  back  were  not  fo  frequent  as  they 
are  now* 

Befides,  this  court  will  not  give  a  judgment  creditor  a  bettei^ 
right  than  he  has  at  law,  and  therefore  he  ought  to  have  his  re* 
medy  there. 

The  father  and  the  fons  were  joint  purchafers  of  the  feveral 
cftates  in  1700  and  1708,  and  therefore  the  fons  were  no  trul^ 
tees  for  the  father,  as  they  were  capable  of  taking  the  whole  by 
furvivorfhip,  and  upon  the  death  of  the  father  all  bis  right 
ceafed,  and  the  whole  veiled  in  the  fons. 

Mr.  Floyer  of  the  fame  fide  infifted,  that  in  cafes  of  voluntary 
fettlements,  whether  the  court  will  deem  them  fraudulent  or  not, 
depends  upon  the  circumftances  of  the  perfon  at  the  time ;  here 
the  father  executed  it  for  the  benefit  of  younger  children  : 
He  cited  the  cafe  of  Duranda  verfus  Cookiy  before  Lord  Chan* 
cellor  Kingy  and  Sagittary  verfus  Hide^  2  Vern.  44, 

Several  depofitions  were  read  to  prove  the  father  of  the  de^ 
fendants  in  good  circumftances  in  1694,  in  1700,  and  in  1708^ 
the  times  when  the  marriage  fettlement  and  the  joint  purchafi^ 
were  made. 

Mr.  Brown  for  the  plaintiff. 

Said  It  was  highly  improbable  that  the  father's  only  view  la 
the  purchafes  fliould  be  a  provifion  foe  the  children. 

Becaufe  with  regard  to  the  eldeft  fon,  the  whole  eftate  under 
the  fettlement  in  1694  was  fecured  to  him,  fo  that  he  was 
fully  provided  for :  And  therefore  with  refpeS  to  the  plaintiff 
Jie  can  be  confidcred  lu  tvo  other  light  than  a  ftranger  would  be, 
who  had  joined  \\\  a  puicVv^fc^  mV^vi^^  l^.xici^i  ^Ixic^.i'^fcadant. 


in  the  Time  of  Lord  Chancellor  Hardwickb.  47^ 

This  IS  taken  on  the  footing  of  a  jointenancy,  and  therefore 
is  improper  as  a  provifion  for  a  child,  becaufe  the  father  might 
have  fold  a  moiety,  or  if  the  Ton  had  married  and  even  had 
children,  and  yet  had  died  before  the  father,  the  other  moiety 
would  have  furvived  to  the  father. 

All  thefe  circumftances  (hew  that  it  was  merely  a  purchafe 
for  the  benefit  of  the  father  without  any  view  to  the  advance- 
ment of  the  children,  and  it  would  be  of  dangerous  confequencc 
to  fuiFer  a  father,  by  purchafing  in  jointenancy  with  a  fon, 
to  prevent  creditors  from  being  fatisfied  out  of  fuch  eftates^ 
upon  the  fon's  fetting  up  a  right  of  furvivorfliip,  which  did  not 
accrue  till  fome  years  after  the  debt  exifted. 

There  is  one  great  difficulty  he  faid  upon  the  plaintifF  in 
this  cafe,  and  that  is  to  prove  what  the  circumftances  of  the 
defendant's  father  were  twenty  years  before  the  judgment,  for 
people  who  have  been  in  good  circumftances,  are  credited  a 
long  time  after  they  are  in  a  failing  way,  and  therefore  it  is  ' 
very  difficult  to  point  out  the  precife  time  when*  the  father  de- 
clined in  his  circumftances. 

As  there  is  no  other  eftate  belonging  to  the  father,  'and  the 
whole  is  covered  by  joint  purchafes,  the  plaintifF  muft  lofe  bit 
debt,  unlefs  thefe  eftates  are  liable. 

Lord  Chancellor, 

As  to  fome  things  this  cafe  is  extremely  clear. 

Firft,  as  to  the  fettlement  in  1694,  though  made  after  mar-  The  fettlement 
riage,  yet  being  in  confideration  of  a  portion  which  for  any  1°  i694f  l>ang 
thing  that  appears  was  paid  at  the  time,  I  am  of  opinion  it  o"a**p^tk^ 
cannot  be  impeached  by  fubfequent  creditors.  '    at  the  time, 

though  made 

The  fecond  queftion  is  as  to  the  joint  purchafes,  the  firft  was  ^nn^^'im' 
-made  by  the  father  and  his  eldeft  fon  on  the  ilth  of  Septemher^  peached  bjfub- 
1700,  and  the  confideration  money  is  admitted  to  have  been  ^'^^****^'***!* 
paid  by  the  father. 

The  fecond  purchafe  was  in  1708,  and  made  by  the  father 
and  William  AJhdown  the  youngeft  fon,  and  the  whole  purchafe 
money  was  advanced  by  the  father. 

It  has  been  infifted  on  the  part  of  the  defendants,  that  thefe 
two  purchafes  are  to  be  confidered,  with  refpe£l  to  a  moiety  and 
on  account  of  the  furvivorfhip,  as  an  advancement  of  the  fons,^ 
and  confequently  they  are  intitled  to  retain  the  eftate^'^and  not 
liable  to  the  plaintiff's  judgment. 
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Though  the  Now  as  to  that,  the  general  rule  has  been  admitted^  and  has 

father  pays  the  been  long  the  dodrine  of  this  court,  that  notwithftanding  the 
whole  confider-  father  pays  the  whole  money,  yet  if  the  purchafe  is  made  in 
Ju^^ha^hJ  made*  the  namc  of  a  younger  fon,  the  heir  of  the  father  ihall  not  infill 
in  thr  name  of  a  it  IS  a  truft  for  the  father. 

youngrr  Ton, 

the  heir  cannot  maintain  ic  is  a  truft  Lt  the  father. 

But  the  prefent  cafe  differs  from  this  rule,  or  anj  other  that 
I  remember. 

In  the  judgment  And  if  I  can  find  any  material  diflTerence,  I  {hall  in  my  own 
ofloidflurd'    judgment  be  inclinable  to  relieve  the  creditor,  for  though  it 

v;tcke,  the  caiea    jo  y    »r  t  t  l  tt  /.t 

have  gone  full  may  be  proper  J/are  aectfis^  yet  1  have  thought  the  cafes  hare 
far  enough  in  gone  full  far  cnough  in  favour  of  advancements,  and  that  I 
'TeUntt      ought  not  to  carry  it  further. 

Thercafonwhy  It  muft  be  admitted  that  in  fome  of  the  cafes  which  have 
t  purchafe  in  thajj^,^  jjgf^re  the  court,  the  father  has  continued  in  pofleffion 
though*thepof.  wherc  the  purchafe  has  been  m^de  fingly  in  the  name  of  the  fon, 
ieiBon continued  and  yet  held  an  advancement  of  the  fon,  and  for  this  reafon, 
fcj*bcln  held  an  ^^^^^^^  ^^^  father  is  the  natural  guardian  of  the  fons  during 
ad^anwment  of   their  minority. 

the  fon,  18,  be-  ■  "    ^        ^ 

piufe  the  father  frai  hia  natvralguardita  durioa  hi*  minority « 

A  purchafe  in  Here  the  purchafe  is  in  the  names  of  father  and  fdn  as  join- 
father^^dfon  tenants,  now  this  does  not  anfwer  the  purpofe  of  an  advance- 
asjoirttenanfs/  ment,  for  it  intltlcs  the  father  to  the  pofiefEon  of  the  whole  till 
is  no  advance-  ^  divlfion,  and  to  a  moiety  abfolutaly,  even  after  a  divifioo,  be- 
Ji*itdoe8  notan- fi^cs  the  father's  taking  a  chance  to  himfelf  of  being  a  furvivor 
fwer  the pjarppfe,  of  the  Other  moiety  :  nay^  if  the  fon  had  died  during  his  mi* 
^^J^*^®***  nority,  the  father  would  have  been  intitled  to  the  whole  by  vir- 
,^  poiieAon'of  tue  of  the  furvivorlhip,  and  the  foa  could  not  have  prevented 
^  whole,  and    it  by  feverance,  he  being  an  infaat, 

even- after  it  a 

moiety,  befidtf  the  chance  of  the  other  moiety  by  furvivorfhip. 

WhiKtafatherin  Suppofe  a  ftronger  cafe,  that  the  father  had  taken  an  eftair 
^Sat^nit^**^^^®  purchaO}  to  bimfclf  for  life,  with  remainder  to  his  fon  in 
himfelf  for  life,  fee,  fliould  this  prevail  againft  the  creditor  ?  no,  certainly,  for 
with  remainder  thg  plaintiff^s  father  having  the  profits  for  life,  and  the  fon  only 
S  llletther  hi  ft  remainder,  the  eftate  would  have  been  liable. 

the  profits  for  / 

life,  the  cilate  i<  ^Mt  to  the  creditor* 

,  A  material  cpnfideration  for  the  plaintiff  is,  that  the  father 
might  hare  other  reafons  for  purchafing  in  joint-tenancy^ 
namely,  to  prevent  4ower  upgn  the  eftate^  and  other  char* 
ges^  &r^ 

*  Then 


ih^'the  Timtt  ot  Lord  Chancclfor  HAiipwick^.  4$i  ' 

iThen  confider  how  it  ftands  in  refpe^l  of  the  creditor  ;  a  ^^  <lie  fatter 
lather  here  was  in  poffeffion  of  the  whol6  cftate,  and  muft  ne-  onht^^hoif^C? 
ceflkrily  appear  to  be  the  vifible  owner  of  it,  and  the  creditor  tate,  and  necef-* 
tdo  would  have  had  a  right  by  virtue  of  an  elegit  to  have  laid  ^j"'y  appe*»ed 
hold  of  a  moiety,  fp  that  it  differs  extremely   from  all  the  fo  that  thcTre? 

iDther  cafes.  ditor  by  ao  ele- 

gif  mijjht  !»?• 

Now  it  IS  viery  proper  that  this  court  Ihotild  let  itfelf  loofc  moiety%hith* 
as  fair  ai  pof&ble,  in  order  to  relieve  a  creditor,  and  ought  ^i^"^*  it  from  all 
to  be  governed  by  particular  circumftances  of  cafes.  ^^  othe*  safci. 

-  Ai|d  what  can  be  more  favourable  for  the  plaintiff^  than  that 
fcvery  foot  of  the  eftate  is  covered  by  thefe  purchafes ;  and  un- 
lefs  I  let  him  in  upon  thefe  eftates,  the  plaintiff  has  no  poffi- 
bility  of  being  paid. 

It  is  not  neceffary  that  a  man  (hould  actually  be  indebted  at  Not  hec^^ffarv  a 
the  time   he  enters  into   a  voluntary  fettlement  to  make  it  "^^  ,f**!"L**^^^ 

^         t    1       ^       r       • «-  '       t  •  •  /  •  i_  •     t^    •         •         tctually  indebted 

frauduleot;  for  if  a  man  does  it  with  a  view  to  his  being  iil-  at  the  time  he 
debted  at  a  future  time,  it  is  equally  fraudulent,  and  ought  to  «"ters  imo  a  vo- 
befetafidej  and  therefore  I  fliall  decree  the  creditor  in    this  J"f';7,^^'^^- ., 

r  1       I        •  i         A  .    •      1  1     ^   I    «  .       ^       ment  to  make  it 

cafe  to  be  let  m  upon  the  eitates  jointly  purchafed  by  the  fa-  fraudulent;  for 
thcr  and  fon.  '  '^  ^.«  ^"^^ «  with 

a  view  to  his  be* 
.        •       ii  iftg  indebted  at  a 

I  tbmk,  taking  it  ^11  together^  this   prefent  cafe  comes  very  future  time,  it  is 
hear  thecaft  o(Chri/l*s  Hofpital  verfus  Budgin  et  Ux\  %  Fern.  l^^^^J"*^)^^ 

^Sj*   *  afide. 

Lord  Hardwicke  ordered  and  decreed  that  the  eftate  of  the 
deftndatnt^s  father  which  was  in  mortgage,  and  a  moiety  of 
the  pi-errtiffes  purchafed  in  1700,  and  alfo  a  moiety  0/ the 
|>remtfl[es  purchafed  in  1708,  be  fold,  anrf  the  money  arifing 
by  falc  of  the  mortgaged  premiffes  be  applied  firft  in  payment 
of  the  mortgage^  and  in  the  next  place  towards  fatisfaftion  of 
what  (hall  be  found  due  to  the  plaintiffs  for  principal  and 
intereft  on  their  judgment  and  cofts  thereon,  and  in  this  court; 
artd  if  that  is  not  fufHcieht,  then  the  money  arifing  on  the 
fale  of  the  two  moieties  (hall  be  applied  towards  fatisfadiiort 
of  what  (hall  be  remaining  due  to  them ;  and  his  LordQiip 
decreed  that  the  furplus  of  the  money  arifing  by  the  fale  of 
the  premifles  purchafed  in  1700,  (hould  be  paid  to  the  de* 
fendant  John  AJhdowne^  and  the  furplus  of  the  money  arifing 
by  falc  ot  the  premifies  purchafed  in  1708,  (hould  be  paid  tc^ 
the  defendant  IFlUiam  AJbdowne. 


*  There  a  hu/band  lent  out  moa&y  ia  the  names  of  himfelf  and  his  wife  upon  mort* 
gages  and  bonds,  and  dies. 

Lord  Keeper  Harccurt  look?fd  upon  the  wife  to  be  in  nature  of  a  joint  purchafcr  | 
and  decreed  (he  was  intirled  to  the  mortgages  and  byndt  againft  the  heirs  at  law>  buf 
mdmitted  in  caj':  of  creditors  it  might  be  fraudutenti 

Vol.  Ih  I  i  ie^mout 
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Cale  294.       Sijmoar  verfus  Benjut^  JUot  and  Hbns^  Decmhir  15,  174^4. 

Tliepfindpalre- fTT^Hfi  two  t)nncipal  regiftcrs  in  the  prerogative  officii  ot 
^^xvV^ST  A  Canterbury  diragreeing  about  the  appointment  df  k  clerk 
dt^dng  about  in  this  office  i  the  deputy  regifter  took  upon  him  to  nominate 
the  appointiDttt  |he  defendant  Jiboty  who  for  a  twelvemonth  officiated,  and 
dlput^^^Iw^at.  conftantly  received  the  fees,  amounting  to  500/.  in  the  whole* 

cd  ySk^t,  who 

for  a  twehremonth  officiated^  and  lecdved  the  fees,  amoonting  to  500 1.  Lord  Hardwicke  held,  as  U 
was  the  officer  de  h€to,  be  bad  a  rsfbi  t9  tbt fiated  fees,  and  to  r^ain  tbtm  vtitbout  actauat ;  mid  dij» 
mjfed  the  biU  as  agnifi  ban  vfkb  afis. 

The  plaintifF,  who  is  one  of  the  regifters,  infills,  that  Ah-- 
bot  ought  to  be  allowed  only  a  fmall  falary,  as  an  under  offi- 
cer, and  that  he  is  liable  to  account  to  him,  and  the  other 
principal  regifter,  for  the  whole  profits. 

Lord  CHAKCBLtoK, 

There  is  no  foundation  at  all  for  this  bill ;  for  to  be  furt 
Mr.  Abhoty  as  he  is  appointed  to  officiate  in  this  place,  is  tht 
offiar  defaSlo^  and  of  confequence  intitled  to  receive  the  ftat- 
rd  fees,  and  to  retain  them.  Without  account;  nor  is  thert 
any  other  perfon  Who  can  maintain  an  adion  for  them  befidet 
hlmfelf ;  and  therefore  the  bill  muft  be  difmii&d,  as  againft 
him,  with  cofts. 

The  next  queftion  is,  in  whom  the  right  of  nomination  of 
the  office  of  clerk  to  the  regifter  belongs,  whether  it  is  the 
right  of  the  furviving  grantees,  under  the  grant  of  the  late 
archbifliop  ?  And  I  am  of  opinion  it  is  in  the  furviving  gran« 
tees. 

Not  only  the  pecuniary  profits  are  declared  by  the  grant  to 
go  to  the  cejiuy  que  trujisy  but  it  is  alfo  declared,  that  they 
ihall  have  the  nomination  of  the  deputy,  but  to  be  approved 
of  by  the  archbifliop,  and  his  fucceflbrs. 

This  office  has  been  compared  to  the  cafe  of  an  advowfon^ 
but  that  is  only  a  bare  prefentation,  where  the  bifliop  has  a 
right  to  prefent  on  lapfe,  and  has  nothing  more  to  do  but  to 
fee  it  filled  with  a  proper  perfon. 

But  the  cafe  of  an  office  is  extremely  different,  becaufe  of 
the  labour  and  fkiil  required,  and  the  perfon  being  punifl)* 
able  if  he  does  any  thing  fraudulent  in  the  exercifc  of  it,  or 
IS  guilty  of  any  a£ls  of  extortion. 

Upon 


ih  tke  Time  of  Lord  Chancellor  Hardwicke.  483 

tjpon  the  whble^  Mr.  Seymour  and  Mr.  Bennet  have  the  fole  The  right  of  no- 
,Hght  of  nominating  the  clerk;  but  if  they  cannot  agree  about  Jf^^'^^V^  * 
the  npmiiiation,  the  court  cannot  help  it.  ISLrX  in  tS 

furviving  gran- 
ixtf,  in  the  grant  of  the  late  arcU)iii^  Doaor  ff^ake. 

It  is  likfc  the  cafe  of  a  t>rerentation  ";  if  there  are  feveral  a/-  ^^^heie  there  are 
t«v  due  irufts^  and  they  do  not  all  agree>  there  can  be  no  no-  f*!?*L^^'?  ^' 
knination ;  or^  as  in  the  cafe  of  jointenants  and  tenants  m  com-  ^tion,  and  they 
xnon,  <irhile  they  have  a  joint  intereft,  and  before  feverance,  ^^  «<»*  *Jt  agree, 
they  muft  all  agree,  or  no  ad  can  be  done.  t^Zon.  "t> 

jointenants  before  feverahc^  thty  nftft  all  tgree,  oTtto a£l  can  be  done. 

but  then  I  ihay  do  here  as  ih  a  partition  cafe,  where  there 
arc  parceners  of  art  advoWfon,  who  cannot  agree  in  one  pen-  ^^^*  ^^^^  a^ 
fon,  the  court  will  dircft  the  parceners  to  draw  lots^  who  fd  Won/ who 
Aiall  have  the  firft  prefentation.  cannot  agree  in 

one  perron^  the 
court  will  diiea  them  to  draw  lots  who  fhall  have  riapji  prefentation. 

$0  here  t  will  do  the  fame,  artd  diredl  the  ig\d\nt\S  Seymout^  ^rd  Hardwicke 
land  the  defendant  5i?ii«^/,  to  draw  lots,  who  (hall  nominate  f^^^f^^^^J^^^ 
ilrft  a  clerk  to  fill  up  the  vacancy,  which  is  niiade  by  the  death  \^ti,  '^hTfh^ 

mf  Mt.  SptO'vUk  firft  nominate* 

^  clerk,  to  fill  up 

a  late  vacancy* 

LwdTenham  verfus  tierberty  t)ecetnhr  17,  1742.  Cafe  20  c. 

THE  plaintiii^  brought  his  bill,  in  order  to  eftablifb  a 
right  to  an  oyfter  fiflheryj  and  to  be  quieted  in  the  pof-  The  defendant 
fei&on  of  it^  againft  the  defendant  Herbert^  who  claims  the  demumd  to  the 
Ipiece  olf  ground  where  this  fifhery  is,   as  belonging  to  his  ^J.^^^^*  ^^\* 

«»anor.  bli/h  a  right  to 

an  oyfter  fiihery, 
nnd  to  be  ^*M(ed  i^  thepolTefliota  vf  it,  as  being  a  matter  properly  triable  at  law.  Lord  Hardwicke  dc 
elared,  that  where  the  right  of  a  fijbery  is  in  difpute  only  between  two  .brds  ofmanotSy  they  can  neither  come 
tere,  tilt  it  hjirfi  tried  at  &w,  and  therefore  allowed  the  demurrer,    2  Eq.  Caf,  abr.  164,  pi,  31, 

The  defendant  demurred  to  this  bilU  as  it  is  a  matter  pro- 
perly triable  at  law. 

Lord  CHANcELLok, 

Undoubtedly  there  are  forte  cafes^  irt  which  a  man  may,  by 
a  bill  of  this  kind,  come  into  this  court  firft ;  and  there  are 
•thers  where  he  ought  firft  to  eftablifh  his  right  at  law. 


I  i  a  It 
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It  IS  certain,  where  a  man  fets  up  a  general  exclufive  rigbt 
^^*an1^iu-*'*^  where  the  perfons  who  controvert  it  with  him  arc  vcr- 
6ve  "right,  and  numerous,  and  he  cannot,  by  one  or  tw6  a^ons  at  Ia#, 
the  perfont  who  quici  i\^^i  right,  hc  may  come  into  this  court  firft,  which  is 
Tumero«,  'Ii!d' callcd  «  bill  of  peace,  and  the  court  will  direft  an  iffue  to  de- 
he  canoot  by  termine  the  right,  as  in  difputes  between  lords  of  manors  and 
one  •^j|^"^?*^J^  their  tenants,  and  between  tenants  of  one  manor  and  another ; 
2c*may  come'  for  in  thefe  cafes  there  would  be  no^nd  of  bringing  a.Atdns 
here jfi^,  which  of  trcfpafs,  fincc  cach  aSion  would  determine  only  the  par- 
ArJ«*^d*the^^^^'*^  ^^Sf^^  ""  queftion  between  the  plaintiff  and  defendant.' 

court  will  direft 

an  iflue  to  determine  the  right,  as  betweCta  lords  of  manors  and  their  tenants,  or  tenants  of  one  mansr 
'  and  another. 

As  to  the  cafe  of  the  corporation  of  Tori  and  Sir  Limel 
Pllkington,  the  plaintiffs  there  were  in  pofTefEon  of  the  right  of 
fifbing  upon  the  river  Oufe^  for  nine  miks  together,  and  had 
conftantly  exercifed  that  right  \  and  as  this  large  jurililifikNi 
entangled  them  with  different  lords  of  manors,  it  would  have 
been  endlefs  for  the  corporation  to  have  brought  aftions  at 
law. 

But  where  a  queftion,  about  a  right  of  fifhery  is  only  be- 
tween two  lords  of  manors,  neither  of  them  com  c^mi  imt$  ibis 
court  till  the  right  ii  firft  tried  at  law. 

.    .  Lord  Tenham  does  not  charge  in  this  cafe  any  pofieiEon  for 

the  laft  38  years,  fo  that  this  is  in  the  nature  of  aii  ejedment 
bill;  the  plaintiff  fays,  that  this  piece  oi  gxoMtii  afte£  cooperta 
belongs  to  him  ;  Mr.  Herbert  infifts  it  belongs  to  him  \  fo 
that  this  may  very  properly  be  determined  at  law,  as  it  is 
a  mere  fingle  queftion,  to  try  the  right  between  two  perfons  j 
and  it  is  not  like  the  cafe  of  the  corporation  of  Tork^  who 
muft  have  gone  all  round  the  compafs  to  have  come  at  their 
right  at  law. 

Therefore  the  demurrer  muft  be  allowed. 


Cafe  296.     Blanchard  vtxi\x%  Hilly  December  18,  1742,  Laft  feal  afiir  Mi- 
chaelmas term^ 

movedlt"lf in.  A  ^^''^?  ^as  made  on  behalf  of  the  plaintiff  for  an  ifl- 
jundiion  tore-  XjL  junSion,  to  fcftrain  the  defendant  from  making  ufe  of 
ftniin  the  defend-  the  Great  Mogul  as  a  ftamp  upon  his  cards,  to  the  prejudice 
tL^/^^/Vrmp^f  ^^5  P'*^"^'ff>."PO'*a  ^"ggeftio^  that  the  plaintiff  had  the 
on  his  cards,  fole  right  to  this  ftamp,  having  appropriated  it  to  himfelf» 
J"P'uk!  l\    conformable  to  the  charter  granted  to  the  card-makers  com- 

lOic  ngnt   to  be  \         rr-  y-»r         i  1         T-.-     /* 

in  the  pJaiQt  fF,    P^^^J  ^Y  King  Charles  the  I  irft. 

havia^  ap^iropri- 

aud  the  {lamp  to  hinifelf,  conforma\)\e  to  t\\t  tV^artct  %t^Tvx^t^  to  \!tia  cvl^-tcv^k^T?  company  by  Kill 
Charles  thj  Firft.  "Lord  Hardwicke  denltd  tht  injwtiRion,  And  JaU,  ttVnrw  tiq  vu^ftuw  <;J  r^mxi\9H 
frader  fr,fn  making  ufe  of  the  Jawe  iwark  witb  a««tbcr. 
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Lord  Chancellor, 

I  think  the  intention  of  the  charter  is  illegal,  though,  in- 
deed, all  the  claufes  that  eftablifii  the  corporation,  and  give 
theoi  power  to  make  by-laws,  are  legal. 

In  the  firft  place,  the  motion  is  to  reftrain  the  defendant  from 
jnakiog  cards  with  the  fame  mark,  which  the  plaintiff  has  ap- 
propriated to  himfelf. 

And«  in  this  refpe£i,  there  is  no  foundation  for  this  court  to 
|j;rant  Aich  an  injunction* 

Every  particular  trader  has  fome  particular  mark  or  ftamp ; 
.hut  I  do  not  know  any  inftance  of  granting  an  injundion  here, 
to  reftrain  one  trader  from  ufing  the  fame  mark  with  another  ; 
tsld  I  think  it  would  be  of  mtfchievous  confequence  to  do  it. 

Mr.  Attorney  General  has  mentioned  a  cafe,  where  an  adion 
at  law  was  brought  by  a  cloth-worker,  againft  another  of  the 
fame  trade,  for  ufmg  the  fame  mark,  and  a  judgment  was  given 
that  the  adion  would  lie.     Popb*  !$!• 

But  it  was  not  the  lingle  aft  of  making  ufe  of  the  mark  that  a  cloth-worker 
was  fufficient  to  maintain  the  aSion,  but  doing  it  with  a  frau-  ^*i  maintain  aa 
dulenc  defign,  to  put  oft  bad  cloths  by  this  means,  or  to  draw  anothcr^of"the 
away  cuftomers  from  the  other  clothier  :  And  there  is  no  dif-  fame  trade,  fof 
fcrence  between  a  tradefman's  putting  up  the  fame  fign,  *"'<*  ^°|re !t  is  d'wic 
making  ufe  of  the  fame  mark,  with  another  of  the  fame  trade,    with  a  fraudulent 

defign  to  put  off 

In  the  cafe  of  monopolies,  the  rule  the  court  has  governed  jj^w  away 
itfelf  by,  is,  whether  there  is  any  aS  of  parliament  under  which  cuftomers. 
this  reftriAion  is  founded. 

.But  the  court  will  never  eftablifh  a  right  of  this  kind.  This  court  will 
claimed  under  a  charter  only  from  the  crown,  unlefs  there  has  n«^r  cftablini  a 
be?n  an  adion  to  try  the  right  at  law.  under  a  chaitcrp 

unlefs  there  has 

The  court  would  not  do  it,  even  in  the  cafe  of  the  fole  print-  try"tter?fh°it 
ing  of  Bibles  and  Common-prayer-books,  till  a  trial  was  firft  hw» 
bad. 

If  the  injunflion  is  to  be  obtained,  it  muft  be  upon  the 
charter  of  the  crown* 

But  then  It  muft  be  confidered  upon  the  intention  of  the 
^barter^  what  was  the  end  of  diredting  the  marks  there, 

I  i  3  I  take 
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TOt  wuoM  aT      I  take  this  to  be  one  of  thofc  monopolies  which  were  fo  fre-* 

feftvqiMfiHfr    qu^nt  in  King  fames  the  Firft's  time,  and'  continued  through 

^«MitheFirft*t  1(11  his  feign,  but  did  not  laft  long  in  his  fucccflbrs  :  I  obferve 

S?**j*fu  *°"C    ^OQ,  the  ^application  for  this  very  charter  was  in  King  fam§$ 
tmoed  through      .    V-  n^9    5  C        •  "^    i  .    j     mi     t      t       •    ^••'        <? 

all  hit  reign,  but  ^heFirfts  time,  though  not  completed  till  the  beginning  of 

did  not  lafliong  King  Cborlii  the  Firft's  reign, 
to  nit  tactxOmt  ■  ^ 

In  the  firft  place,  the  defign  of  granting  this  charter,  wu 
to  raife  a  fum  of  money  for  thp  crown. 

Here  is  a  claufe  likewife  for  prohibiting  the  importation  of 
cards  from  foreign  parts ;  Could  fuch  a  claufe  bQ  fupported 
pow  ?  Impo^ble  !  As  it  is  intirely  illegal 

There  is  another  claufe  that  confines  the  making  of  cards  tpi 
ZonJoa^  and  ten  miles  about  it,  which  is  a  plaii\  monopoly,  and 
diredly  againft  law* 

The  duty  here,  is  two  killings  a  grofs  upon  cards  i  and  th^ 
receiver  intjtled  to  one  half  of  the  duty,  under  tKe  cbarter. 

There  is  an  authority  to  the  card-makers,  to  feal  their  own 
cards ;  and  every  particular  maker  ihall  have  his  own  ftamp  or 
mark,  fo  that  the  receiver  of  the  duty  m^y  know  who  is  thp 
maker  of  the  cards, 

The  defign  of  this  was,  that  it  might  be  plain  to  the  re- 
ceiver, who  the  cards  belonged  to,  and  that  the  receiver  migh( 
be  enabled  yearly  to  ipake  up  his  account  relating  to  the  duty; 

Now  as  this  was  illegal,  the  payn^ent  of  this  duty  has  been 
difcontinued  long  fince, 

This  then  appears  to  have  been  the  primary  end  of  thcle 
marks. 

There  is  another  claufe  in  the  charter,  that  in  order  every 
card-maker  may  know  his  cards,  from  another  card-maker, 
each  trader  (hall  lodge  his  mark  or  ftamp  with  the  receiver,  (§ 
trivent  any  fraud  upon  our  loving  fubje£fs% 

This  is  a  colourable  end,  but  if  any  weight  was  to  be  laid 
upon  thefe  colourable  recitals,  it  would  be  eftaWifliing  every 
other  monopoly. 

For  all  the  world  knows,  that  there  is  a  pompous  recital  in 
I  every  monopoly,  of  i\\e  ^T^^X»\j^fit?iX  %<5i  trade,  accruing;  froi^ 

•^  fMch  charters  qf  rcftt\^'vpTi^ 
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There  is  another  thing  obfervable  too^  that  it  is  impoffible 
to  carry  this  claufe  into  execution  |  for  the  duty  being  illegal, 
and  funk,  the  receiver  funk  with  it,  fo  that  there  is  no  p^rfon 
to  receive  the  ftamps  or  marks* 

An  objection  has  been  made,  that  the  defendant,  in  uflng  this 
mark,  prejudices  the  plaintiff  by  taking  away  his  cuftomers. 

But  there  is  no  more  weight  in  this,  than  there  would  be  in  The  objedion  of 
an  objcflion  to  one  innkeeper,  fettine  up  the  fame  fien  with  *^«  defendant's 

on^tKlr  r     »  &      t-  3  taking  away  the 

mers  by  ufing  the 

There  is  a  faft  fet  out  by  the  defendant  in  his  anfwer,  which  ^»««  m»k,  it  o( 
is  not  at  all  denied  by  the  plaintiff,  that  the  card-makers  ufe  "ha^to'^one  iLa- 
quite  different  marks  from  what  they  did  formerly  ^  which  {hews  keeper's  retting 
this  charter  is  grown  obfolete,  or  otherwife  all  card-makers,  if  "p  »*>«fam«fi&« 
they  obferved  the  charter,  would  adhere  to  that  fort  of  ftamps  ^'    ***®*  '^'' 
which  are  direded  under  it. 

Upon  the  whole,  there  are  no  grounds  in  this  cafe  to  grant 
^n  injunction  againft  the  defendant,  till  the  hearing  of  the  caufe. 


A 

lor  a 


Benmt  verfus  Lee^  Decmher  20,  1742,  Cafe  297. 

Petition  had  been  prefented  on  behalf  of  Framh  La^  heir  Lord  Hardwire 
at  law  to  Sir  Francis  Lee^  grandfather  of  Sir  John  La^  ^^  whether 
'or  a  bill  of  review  upon  a  fuggeftion  of  new  evidence  difco-  hefore*he  ^mei 
vered  fince  the  decree,  in  the  former  caufe,  and  which  was  not  of  age,  put  in  a 
in  his  power  at  the  time  of  the  decree,  and  this  was  fupportcd  ""^  answer,  fo 

k«  «a:ji       *  at  to  rehear  the 

b7  affidavits,  caufe  over  again  I 

for  if  there  iboiild 

The  material  evidence  that  is  infifted  upon  is  a  deed  of  fet-  ^mtrfhe^fc'*^ 
tlement  in  1684,  niadc  by  the  father  of  Sir  John  Let^  in  which  cond  hearing,  he 
all  the  ufes  under  that  fettlement  are  fpent,  and  the  reverfion  may  wuhas 
in  fee  is  defcended  upon  Francis  La  and  his  brother  iJ/VAtfr^  {^"/J^JJ^^^^J^^J 
Lety  who  is  an  infant,  in  gavelkind.  which  would  oc« 

cation  inftaitc 

It  was  argued  on  the  part  of  Richard  Lee^  that  he,  being  an  ^"*"**'** 
infant,  cannot  be  precluded  by  the  decree,  from  varying  his 
defence  in  the  former  caufe  even  before  he  comes  of  age. 

Lord  Chancellor, 

The  doubt  with  me  is,  whether  an  infant  can,  before  he 
comes  of  age,  put  in  a  new  anfwer,  fo  as  to  rehear  the  caufe  all 
over  again  ;  for  if  there  (hould  be  a  decree  againft  him  upon 
the  fecond  hearing,  he  may  with  as  much  realon  put  in  a  third 
anfwer,  and  make  the  proceedings  cndlefs,  and  by  this  means 
leave  it  jn  lie  power  of  a  guardian  to  put  m  a  u^>w  wvWi^i  ^^"t 

I  i  4  V\\sv 
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him  every  ye^,    during  bis  minority,  and  oecafion  infinite 
vexation  ♦. 

On  the  fide  of  the  pWintiff  Bennet  they  fct  up  three  recove* 
ric§  in  1703,  1718,  and  1736,  which,  if  they  t^kc  in  the 
Ke*iti/h  eftate  claimed  by  the  defendants,  is  a  complete  bar  to 
the  petition. 

Some  objeSions  being  made  to  the  validity  of  thefc  recove- 
ries, the  caufe  was  ordered  to  ftand  over,  th^t  the  petitioners 
may  have  time  to  look  into  them. 

Cafe  298,  Baker  verfus  Harty  Decmher  22,  174a. 

The  parties  in-  rTK  HERE  was  an  order  made  juft  before  the  laft  long  va- 
?e7foi?ihe^.°''  A  cation,  for  the  appointing  a  receiver  of  the  rcrtts  of  an 
pointment of  a    eftatc  in  the  ifland  of  Sheppy^  belonging  to  the  late  admiral 

receiver,  take        Hofier. 

Vpon  them  to  •' 

print  it  with  ^  ^    .    ,  -,         -        •»*•«  .  ...t 

leciui  of  the  It  bemg  ncceflary  for  the  Matter  to  inquire  mto  the  circum- 

laatcriaifaftsin  ftanccs  of  the  pcrfon  propofed  for  a  receiver,  and  likewife  of 
lant^rtb^^rder,  ^^'s  furetics,  it  was  impoffible  to  complete  it  before  the  long 

and  difperfe  it  vacation,  fo  that  the  parties  interefted  in  this  affair  were  appre- 

among  the  te-  hcnfivc  that  the  tenants  would  pay  their  rent  into  an  improper 

ot*her  partiM^n-  hand,  and  therefore,  upon  confult^tion  with  the  Matter  bow 

fifted  this  was  a  they  might  prevent  this  inconvenience,  he  advifed   them  to 

^urt°''^^LonJ*^  print  the  order  with  the  recitals  of  the  moft  material  fafis  in 

Har<hvickeht\A  the  caufc,  rclevaut  to  the  ordcr^  and  to  difperfe^it  among  the 

it  to  b.  no  con-  tenants,  which  was  done  accordingly. 

tempt,  but  ffid  ^  ' 

It  the  fame  time         «  ,  ...  /.  1  t  .».•        ^     -.t. 

Jiedidnotap-  Some  other  parties  in  the  caufe  apply  now  by  petition  to  the 

froveof  fucha    court,  inCfting  that  the  printing  this  order  was  a  contempt  of 

^ra^ce.  ^i^jj  ^ourt,  and  efpecially  the  recital  part  pf  it,  which,  as  it  is 

lingle  and  detached  from  the  reft  of  the  caufe,  may  look  in  thp 

eye  of  the  world  as  a  rcflcdion  upon  the  perfons  named  in 

them. 

Lord  Chancellor, 

I  am  very  far  from  approving  of  the  method  which  has  been 
taken  of  printing  this  order,  but  will  always  difcountenancc 
'  fuch  pradlice  whenever  1  meet  with  it. 

As  to  this  particular  cafe,  it  is  not  at  all  alike  the  cafe  of 
fiuggonforiy  the  printer  of  the  Champion^  bccaufe  there  he  did  not 
verbatim  print  the  proceedings  in  the  caufe,  between  the  executory 

»-- - -I  ■ ■■>.!,  ■.,..,■■■  ■         .  I  ...  ,  ^ 

*^-'  *  ;\r  g  iri  the  caCecf  RicbmouA  ^Ux'  \t\(\i^  Ta^'/<:«r,  i  P.  Wrr.s.  755.  it  was  held 

that  an  infant  ag%mvc<i  \a'  a  dvcxct  \%  tvot  Vk^uw^  \^  'iSvx^  vJiW^n-s^  vA t^^^^  hut  may  ap- 
ply  as  foon  as  he  tWxnUs  i\  to  ttvet^t  w.-.  ^'cv^  tiv^^j  ^ci \Vvs.  ^vCcv^xVi  V\\q\\^'<vv%;.^  \^. 
iiwring,  or  orisu.ii  biW,  AVWdtir.^^^tdAX^  x:sx^  tYx^v%  vtv  vV^i^vTsx^^  ^^^^«.v 
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of  major  Roach  and  his  widow,  but  by  way  of  narrative  took 
upon  him  to  abufe  fome  perfons,  who  had  made  afE4avits  in 
the  caufe,  and  likewife  the  executors,  and  therefore  extremely 
different  from  the  prefent  cafe ;  for  here  does  not  appear  the 
leaft  intention  of  reflecting  upon  the  perfons  named  in  the 
printed  order,  but  done  merely  by  the  advice  of  the  Mailer,  to 
prevent  the  tenants  from  paying  the  rent  improperly,  and  to 
impound  it  in  their  hands,  till  there  Ihould  be  a  perfon  ap-p 
pointed  by  the  Mafter  to  receive  it. 

I  could  with  that  the  orders  of  this  court  were  framed  with  As  themtmier 
the  fame  fimplicity  as  orders  made  by  the  courts  of  common  pirns'' n**'*^' 
law  ;  and  to  be  fure  in  a  great  many  inftances  they  might  j  but  ftlndmp,  Luh 
in  fome  fpecial  orders,  the  recitals  of  the  principal  fa<fts  which  HardivUke  (iud 
induced  the  court  to  make  thefe  orders,  are  neceffarily  inferted,  aiterthe*courf 
gnd  as  the>  drawing  orders   in  Chancery  have  been  for  a  long  of  them,  but 
time  praSifed  in  this  manner,  I  will  not  take  upon  me  to  alter  '^'^«<*  they  wem 
,he  courfe  of  them.  K:^;- 

98  orders  made 

As  to  the  complaint  itfelf  in  the  prefent  cafe,  I  am  of  opinion  ^^  ^^  couruor 
upon  the  particular  circumftances,  and  plain  intention  of  doing  ^**""^"    '^' 
it,  that  though  it  is  pot  a  pradice  I  approve  of,  yet  it  was  in- 
nocently done,  and  confequently  was  no  contempt  of  this 
courts  and  as  to  this  part  of  the  petition  his  Lordfliip  ordered 
the  fame  to  be  difmiifed, 

Davy  \tr{\xs  Barber  J  January  ij^  1742.  Cafe  290. 

SI  R  George  Carey  and  Mr.  JVtUiam  Carey  had  feveral  eftates  in  Where  a  parcli%- 
the  weft  of  England^  which  were  very  much  incumbered  5  ^h"«i  »<J; 
on  the  death  of  Sir  Gi?^r^^  his  eftaie  defcended- to /j^7//^7;«  ;  d"^Vo^ 
William  died,  and  Mr.  Barber  married  his  heir  at  law,  who  by.  lives*  the  court 
that  means  became  intitled  to  both  thefe  eftates,  and  had  like-  .*"^V^f«^« 
wife  a  confiderable  mortgage  upon  them  which  was  prior  to  i^Sk'was  pro. 
any  of  the  incumbrances.  per  to  be  paid  by 

him  on  that  i|f* 

In  1 727,  three  bills  were  brought  by  Mr.  Davy  and  others, 
who  were  creditors  of  Sir  George  and  of  ff^illiamy  againft  Barber^ 
in  order  to  have  a  fatisfadion  out  of  thefe  eftates. 

Under  a  decree  for  fale  of  thefe  eftates,  Mr.  Phillips  bid  8020  A 
and  in  1730  was  confiimed  the  beft  purchafer  at  that  fum. 

Mr.  Phillips  was  defirous  of  being  let  into  pofleflion  in  pur- 
fuance  of  his  purchafe,  but  Mr.  Barber  has  continued  in  pof- 
feilion  to  this  time  as  mortgagee,  and  it  was  but  lately  chat; 
bis  mortgage  was  fatisfied. 

By  reafon  of  this  delay  feveral  lifehold  eftates  are  dropped 
in,  and  by  that  means  the  eftates  which  Mr.  Phillips  bought 
are  now  worth  2000 1,  more  than  they  yjw^  ^X^X\^UvafcV^'«'^^ 
fonBrmcd  the  bctt  purchafer.  "Vl^x^ 
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Mr.  pumps  petitions  to  be  let  into  pofleflion,  and  Mr.  Barkr 
and  the  creditors  pray  that  the  bidding  may  be  opened. 

Mr.  Phillips  and  Mr.  Barber  came  to  an  agreement  in  court, 
that  Mr.  Phillips  Ihould  pay  Mr.  Barber  1300  /.  more  than  the 
purchafe  money,  and  in  conilderatian  thereof  Mr.  Phillips 
Ihould  be  let  into  pofleifion. 

Lord  Chancellor, 

I  am  of  opinion  that  the  proper  diredion  will  be,  that  the 
X3C0  /•  be  added  to  the  fum  of  8126/.  which  Mr.  Pbiilips  in 
the  name  of  Mr.  Hamlyn  had  before  bid  for  theeftates  in  queftion, 
and  that  Mr.  Barber* s  mortgage  be  paid  in  the  iirft  place,  and 
thereupon  he  muft  affign  his  mortgage  to  trufiees,  to  be  approved 
of  by  the  Mailer,  in  truft  to  attend  the  inheritance  purchafed 
by  Mr,  Hamlyn ;  that  fuch  deeds  as  relate  to  other  eftates  as 
well  as  the  purchafed  eftates  ought  to  be  lodged  in  the  hands^ 
of  the  Mafter  for  the  benefit  of  all  parties,  fubjeft  to  further 
order,  and  Mr.  Hamlyn  to  be  at  liberty  to  take  copies  of  them, 
and  the  refidue  of  the  money  to  be  placed  out  in  the  bank,  to 
the  credit  of  the  accountant  general,  and.  thereupon  Mr.  Hamlyn 
to  be  let  into  pofleffion. 

The  irepping  in  In  the  weft  of  £;f^/0W  eftates  are  conftantly  let  out  upon 
ofiiTM  oneftatet  jjygg  and  fmall  convcntionary  rents  referved,  but  the  chief 
SwgUnd^  UcQo-  pronts  arife  from  the  dropping  in  of  lives,  which  is  not  con- 
idered  not  u  ac*  fidered  as  accidental,  but  as  part  of  the  annual  proiics  of  the  eftate* 

cidenttj,  bat  at  ^  ^ 

aaao  F  »•  Yrom  1 7 30,  when  the  report  was  abfolutely  confirmed,  nei- 
ther Mr.  Hamlyn  nor  Mr.  Phillips  have  been  let  into  poffeffion, 
but  have  been  obftruded  by  Mr.  Barber^  who  feems  to  have 
bad  fome  grounds  for  it  on  account  of  a  large  mortgage  on  thefe 
eftates  prior  to  any  body,  and  it  was  but  reafonable  that  he 
ihould  be  fatisfied  ;  however,  the  cftate  is  worth  a  great  deal 
more  by  the  dropping  in  of  lives  than  it  was  at  the  time  the 
Mafter's  report  was  confirmed. 

The  queftion  then  is,  who  i$  to  have  this  advantage,  or  what 
recompence  is  to  be  made  for  it  ? 

^T^  ^"nva^tc'  ^^^  ^^  ^^  ^^^^  vf\\tv\  purchafes  of  this  nature  are  made  un-r 
TOniradi^doI!  not  ^c*^  private  contrafts  between  particular  perfons,  there  is  no 
pay  Che  purchafe  great  difficulty  in  the  matter,  for  then  a  time  is  generally  fixed 
jrnoneyatthc      ^^^  payment  of  the  purchafe  money,  and  if  the  purchafer  does 

time  nxed,  he  f^    J  ^  .,,.,  f»«i_-^n. 

vjii  be  charge,  not  p^y  the  money,  then  he  will  be  chargeable  with  interelt  5 
ablewiihinteieftj  and  as  hc  muft  bear  any  lofs  which  happens  in  the  eftate,  fo 
I^/h)""fotkI-  J'^^wife  will  he  be  intitlcd  to  any  profits  which  arife  from  it; 
wife  will  be  be    befides  it  is  in  the  breaft  of  the  court  whether  they  will  decree 

iatitletl  to  zny 
pro£ia  thic  drife  fjom  the  cftate. 
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the  contra£b  to  be  fpeciiically  curried  into  execution,  when  any 
extraordinary  advantage  arifes  by  an  accident  of  this  nature:  and 
in  other  kinds  of  cafes  the  court  has  coniUered  biddings  a  good 
deal  under  their  difcretion,  fo  that  if  thej^  think  proper  they 
inay  leave  the  party  to  his  remedy  at  law. 

But  the  prefent  cafe  i$  of  a  different  nature,  being  » bidding 
tinder  a  decree  of  this  court,  and  upon  which  this  court  muft 
finally  malce  a  determination. 

The  purchafer  here  has  plainly  a  confiderable  advantage  by 
the  dropping  in  of  lives,  and  had  it  not  been  for  the  agreement 
now  made  between  Mr.  Barber  and  Mr.  Hamlyn^  I  fliould  have 
inclined  to  direS  an  inquiry  what  intereft  was  proper  to  be 
paid  by  the  pui  chafer  j  for  if  the  court  was  not  tp  give  fuch 
diredion,  there  would  be  amanifeft  injuftice. 

But  in  confideration  of  Mr.  Hamlyn^s  agreeing  in  court  to 
pay  1 300  /.  more,  I  do  think  he  is  intitled  to  the  advantage 
arifing  from  the  dropping  in  of  lives, 

Spinks  verfus  Robins  and  Cope ;    and   by  a  crofs  bill  Rabins  Cafe  300. 
verfus  Spinks^  Tr^nt  and  other Sy  January  2*]^  '742- 

THE  original  bill  was  brought  by  the  plaintiff  as  a  refi*  5.  by«coaka 
duary  legatee  of  the  late  Mr.  Spinks  to  have  it  placed  out  ^^^^^/*^ 
for  his  benent  by  the  defendants  the  executors  of  the  will,  ^\tct  to  Mary 
and  was  merely  of  courfe  ;  but  the  material  queflion  arofe  on  ^^^^^eb Robing 
the  crofs  bill  and  upon  this  cafe.  "^I'^uiZ- 

cits  are  paid,  the 
whole  to  the  fiirvivor;  each  of  the  legacies  directed  to  rrmain  in  the  executor*s  hands  till  legatees  attain  %u 
S,  afterwards  enters  into  two  bonds,  one  toMary,  and  another  to Sarmby  reciting  he  was  defirous  to  provtdt 
for  their  maintenance  j  each  of  the  bonds  were  in  the  penalty  of  4000  /.  for  fecuring  2000  /.  provided 
they  marry  in  his  life-time  with  hisronfent,  or  in  cafe  they  (urvive  him.  As  the  principal  fums  glve^ 
by  the  bonds  are  upon  two  contingenciesy  they  ought  not  (o  de  con^dered  as  a  fatisfa^Upn  of  th^  lf£tfitf 
under  the  cudi^il, 

Mr.  spinks  the  teftator  by  a  codicil  without  any  date  gives 
1000/.  a-piece  to  the  plaintiffs  Mary  znd  Sarah  Robins  (the 
daughters  of  Mrs.  Robins  a  widow,  with  whom  he  lived  for 
feveral  years  till  the  time  of  his  death),  and  if  cither  of  them 
ihould  die  before  their  legacies  were  paid,  then  he  gave  the 
whole  to  the  furvivor,  and  direded  that  each  of  the  laid  two 
legacies  (hould  remain  in  the  hands  of  his  executors,  till  they 
attained  the  age  of  21. 

He  afterwards  enters  into  two  bonds,  one  to  Mary  and  the 
other  to  Sarah  Robins y  reciting  that  for  divers  good  caufcs  and 
confiderations  he  is  defirous  tp  make  a  provifion  for  ^nd  to* 
"V^ards  their  maintenance. 
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Each  of  the  bonds  were  in  thepenalty  of  4000  /.  for  fecuring 
2000  /.  a-piecc  to  them,  provided  they  (hould  marry  in  his  life-* 
time,  with  his  confent,  or  in  cafe  they  (hould  furvive  him. 

Mr.  Attorney  General,  council  for  the  defendants,  in  the 
crofs  caufe  infifted,  that  the  bonds  are  to  be  confidered  as  givea 
in  fatisfa£lion  of  the  legacies  under  the  codiciL 

A  legicy  to  a  And  for  this  purpofe,  cited  Tapper  verfus  Chalcroft^  1 1  Feb. 
ST  wm  oThe7  >739»  M^^^  ^^^^  Hariwicke ;  where  it  was  held,  that  a  legacy 
father,  held  to  to  a  daughter,  under  the  will  of  her  father,  was  fatisfied  by  his 
be  fatisfied  by  giving  her  a  marriage  portion  afterwards  :  He  cited  likewife 
mJ^^^l^onHartop  ycrCus  mUmore,  i  P.  fTms.  bSi,.  and  >iiw  verfw 
.ffteiward«,        Poweily  2  Vtrn,  115.  Wibb  and  IVibby  Ventr.  347, 

Mr.  ChuU^  for  the  plaintiffs  the  R.obins's^  cited  Atkinfin  verfus 
JVebb^  2  Virn.  478.  and  infilled  that  the  words  for  and  towards 
the  maintenance  in  the  bond,  ix  vi  Urmtni  imply,  that  ic  is  not 
the  whole  he  intended  to  give  them,  and  therefore  the  1000/, 
under  the  codicil  may  be  confidered  as  an  additional  portion. 

]Lf0RD  Chancellor, 

The  general  rule  which  has  been  laid  down  in  the  cafes  is,^ 
where  the  portion  has  been  actually  paid. 

But  I  do  not  remember  any  cafe  that  comes  up  to  the  prefentu 
where  the  principal  fum  is  given  upon  two  contingencies,  one 
of  marrying  with  confent  in  his  life-time,  and  the  other  in  cafe 
they  (hould  furvive  him,  fo  that  it  might  never  takeeiFe£l,  for 
they  might  marry  without  his  confent,  or  die  before  twenty-one^ 

The  cafes  that  have  been  cited  to  me  have  been  of  portions 
from  parents  to  children,  there  the  prefumption  is,  that  the 
parent  is  paying  the  debt  of  nature. 

I  wiirnot  fay,  but  there  may  have  been  cafes  alfo  between 
collateral  relations,  as  between  uncle  and  niece,  (landing  in 
loco  parentis :  but  I  do  not  remember  in  any  cafe  between  flran-t 
gers,  where  a  man  fird  gives  a  legacy  by  will,  and  afterward  in 
his  life-time,  a  different  fum  to  the  fame  perfon  by  bond,  that 
the  one  has  been  held  to  be  in  fatisfadion  of  the  other;  for 
to  extingui(h  a  legacy  by  fuch  a  conftruQion,  would  be  a 
very  extraordinary  ftretch  of  this  court. 

The  words  by  which  the  legacies  are  given  in  this  will  are 
not  at  all  in  the  terms  of  a  portion^  neither  is  the  word  portion 
fo  much  as  mentioned. 

What 
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What  weighs  with  me  very  ftrongly  is,  that  the  money 
given  by  the  bond,  is  upon  a  contingency,  and  therefore  ab* 
folutely  uncertain,  whether  one  (hilling  of  the  principal  fum    * 
will  become  due  or  not. 

Now,  in  the  conftruSion  upon  double  portions,  it  has  al- 
ways been  of  weight,  that  they  were  both  certain. 

Formerly,  the  circumftance  of  time  when  the  portion  was 
to  be  paid  had  fome  weight  in  determinations,  but,  latterly,  it 
has  been  laid  out  of  the  cafe. 

Here,  it  would  be  extremely  unjuft ;  for  if  either  of  thefe 
gentlewomen  had  married  in  the  life- time  of  Mr.  Spitiksj  without 
confent,  it  would  have  been  a  forfeiture  of  the  bond. 

Mr.  Attorney  General  fays,  that  it  was  contingent,  but 
when  the  event  takes  place,  it  is  certain. 

Now,  a  cafe  may  be  put,  which  will  clear  the  prefent  cafe 
from  Mr.  Attorney's  objcdion. 

For,  fuppofe  a  man  gives  a  legacy  to  another,  to  whom  he  A  legacy  left  t» 
is  indebted,  this  is  a  fatisfa£lion,  if  it  is  equal,  or  exceeds  L*'?a?' "* . 
the  debt:   But  where  a  legacy  is  given  upon  a  contingency,  is  equal»  or  ex.  1 

it  has  never  been  held  to  be  a  fatisfadiion  ;  for  in  thefe  cafes,  ««>8  the  debt  j 
it  muft  be  fo  at  the  time,  and  not  uncertain  whether  the  le-°?^,*^* '5 
gacy  Will  take  efieci  or  no.  coatingency. 

This  cafe  is  within  the  fame  reafoning,  and  ought  to  be  de- 
termined accordingly. 

Lord  Hardwtcke  declared,  therefore,  that  the  2000  /.  and 
intereft  at  the  rate  of  /\.  per  cent,  due  upon  the  bond  entered 
into  by  the  teftator  to  Mary  Robins^  now  married  to  Robert 
Trent ;  and  alfo  the  legacy  of  looo  /.  given  by  the  codicil  of 
Mr,  Spinks  to  Mary  Robins^  with  the  intereft  thereof,  are  fub- 
je(Sl  to  the  trufts  in  the  articles  entered  into  by  Mary  Rabins 
with  Robert  Trent^  and  decreed  that  the  articles  be  performed  ; 
and  that  what  (hall  be  found  due  for  the  intereft  of  the  two 
fums  of  1000/.  and  2000/.  before  the  marriage^  be  paid  to 
Robert  Trentj  the  huft)and  ;  and  what  (hall  be  found  due  for 
the  arrears  and  growing  payments  of  the  intereft  of  the  1000/. 
from  the  time  of  the  marriage,  to  be  paid  to  Mary,  the  wife, 
for  her  feparate  ufe,  according  to  the  articles  ;  and  that  what 
(hall  be  found  due  for  the  arrears  and  growing  payments  of 
the  intereft  of  the  2000  /.  from  the  time  of  the  marriage  until 
a  fettlement  fliall  be  made,  be  alfo  paid  to  Mary,  for  her  fe- 
parate ufe. 

Mellor 


449  CASES  Argued  and  BtixxiihttJi 


Ctle  301*  Aiilt§r  verlus  Las^  February  5^  1742.     Rihearings. 

1 H I S  cafe  came  before  the  Chancellor  upon  ah  appeal 
from  the  RqIU% 

H*  pltihtiff*!  ^  mortgage  was  made  of  an  cftate  ty  the  pJaintiPs  grandt- 
gramifacber*  in  father,  Thcmas  Mtlkr^  in  1689,  to  John  and  Janus  TVhiubiadi 
x689,iDortg^  the  ^//^A^tfir  afterwards,  on  the  5th  of  Juru^  1689,  mort- 
tod^n?o The  8*8^^  ^^^  ^*°*^  eftatc  to  Cartwrigbi  and  John  Heywoodj  and 
)^<£cA6>they  their  heirs,  for  fecuring  20o/.  to  which  Thomas  and  his  foil 
•ft«^'<^"^  y#fci  Mellor  were  parties  j  and  Cartwright  and  Heywood^  in  or- 
2J?ij*^jy  'der  to  fccure  to  thetnfelves  the  intereft,  made  2I  leafe  to  the 
wW»  and  their  plaintiflPs  father,  John  MeUor^  dated  the  12th  oijum^  1689, 
li^,foraoo/.  and  to  his  affigns,  for  5000  years,  at  the  r^nt  of  twelve 
tiiciotereMea<'-P^^'^^^  a  year,  for  the  three  firft  years,  and  ten  pounds  a 
MchedUtetothe  year  for  tnc  remainder  of  the  term ;  and  if  in  the  fpace  of 
[J^^^'j^J^^*  three  years,  the  200/.  was  paid,  and  the  intereft,  then  the 
WtohlkafligM,  premifTes  were  to  be  re-conveyed. 

fos  500b  yean y 

at  12  /.  a  yeair  rent  for  the  three  firft  years,  and  lo  A  a  yfear  rent  for  the  remainder  of  the  term  y  and  if 
at  three  years  end,  the  aoo/.  was  paid,  and  intereft,  then  the  premiflTes  were  to  be  reconfeyed  :  Receipta 
given,  fometimes  for  intereft,  and  fometimes  for  a  rent-charge,  the  laft  in  1730,  the  200  A  lent  waa 
diarity-money,  direded  to  be  hid  out  in  the  parchafe  of  lands  in  fee,  and  the  rents  to  be  applied  for 
clothing  24  needy  houiekeepers.  In  1738,  the  pUuntiffgave  notice  he  wouJd  pay  in  the  money,  but  thd 
defendant  refufed  to  take  it,  and  infifted  it  was  an  abfolute  purchafe,  andfo  decreed ty  the  Mafler  t>f  tlfd 
lUUs  j  mU  m  Mffealy  Lord  Hardwicke,  Mwg  if  tbefamt  opiniwi,  affimud  the  decrte. 

Receipts  have  been  given  finc6,  fomfetime^  for  intereft,  arid 
fometimes  for  a  rent- charge;  the  laft  receipt  was  in  1730, 

The  200  /.  lent,  was  money  left  under  one  Sutton's  will  in 
1687,  and  direded  to  be  laid  out  in  the  purchafe  of  lands  ih 
fee  in  Lancajbirej  or  Chejkirtj  and  the  rents  of  it,  whien  pur- 
chafed,  to  be  applied  towards  clothing  24  aged  and  needy 
houfe-keepers. 

The  plaintiff,  the  20th  sA  January^  ^73^9  gave  notice  that 
he  would  pay  in  the  money,  but  the  defendant,  a  new  truftee 
of  the  charity,  refufed  to  take  it,  and  iniifted  upon  it  as  an 
abfolute  purchafe  :  and  was  fo  decreed  by  the  Mafler  of  tb$ 
RoUsf  fTtlliam  Forttfcut^  Efquire, 

The  eftate,  at  the  time  of  the  mortgage,  was  worth  500  /• 
only,  but  would  fell  now  for  900  /• 

Lord  Chancellor, 

To  be  fure,  the  rules  of  this  court  relating  to  mortgages 
ought  to  be  adhered  to,  that  borrowers  of  money  may  not 
be  opprefledt 

There 
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There  are  two  general  queftions  in  the  prefent  cafe* 

Firjl^  As  to  the  contrafi.  Whether  it  is  a  tranfa£lion  that 
h  in  its  nature  a  mortgage,  or  a  defeafible  purchafe,  and  fubjcA 
to  a  repurchafe  \ 

Secondly^  If  oi^igihally  intended  as  a  mortgage^  Whether 
length  of  time  will  not  be  a  bar  to  redeeming  ? 

As  to  the  firji^  There  is  a  difference  between  fucb  art 
agreement  as  this,  which  relates  to  a  rent-charge  iiTuing  out 
9?  land,  and  an  agreement  whidh  relates  to  the  land  it  felf^ 

So  likewife  the  cafe  of  creating  a  rent-charge  out  of  lands, 
and  mortgaging  a  rent-charge,  is  of  different  confiderations^. 

Where  a  man  takes  a  mortgage,  it  is  not  barely  adequate  to 
the  payment  of  the  intereft,  or  even  to  a  perpetual  payment 
of  the  intereft,  but  generally  the  eftate  is  double  the  value  of 
the  principal  money  lent. 

If,  indeed,  any  fetters  had  been  laid  upon  redeeming  the  WImk  a  mort^ 
mortgaged  eftate,  by  fome  original  agreement,  either  in  the  B^^ce  by  agree- 
mortgage  deed,  or  a  feparate  deed,  it  would  not  avail,  where  it  Sbe°moTt **"  ** 
is  done  with  a  deflgn  to  wreft  the  eftate  fraudulently  out  of  deed,  or  a  fepa- 
thc  hands  of  the  mortgagor,  "*«  <>"«»  fett^t 

®  ®  the  redemption, 

-,  ,  .       -       ^        ,  ,        .  .  .        ,  with  a  fraudu- 

But  where  IS  the  fraud,  or  the   inconvenience,  \n  the  pre-  lemdefigntoget 
fent  cafe  ?  The  land  it  felf  is  riot  parted  with,  but  it  is  merely  ^*  ***f^*  't  wi.| 
felling  a  rent-charge,  ftridlly  adequate  to   the  confideration        ****^ 
given,  the  200  /.  and  inftead  of  having  a  chance  for  the  whole 
eftate,  the  lender  of  the  money  is  contented  to  buy  the  intereft 
for  ever,  by  way  of  rent- charge. 

I  have  faid  thus  much  in  general ;  and  now  I  come  to  the 
particular  circumftances  in  this  cafe* 

From  the  agreement,  and  from  the  articles  themfelves  in 
1689,  it  appears  plainly  to  be  the  intention  of  the  parties, 
that  after  the  end  of  the  three  years  the  intereft  (bould  be 
changed  into  a  rent- charge,  and  be  irredeemable. 

The  objeSion  is,  that  the  court  will  not  permit  a  claufe  in 
the  fame  deed,  or  in  another,  which  (hall  fetter  the  redemp« 
tion ;  and  the  obfervation  is  very  right,  when  applied  to  the 
.cafe  of  a  common  mortgage. 

But 
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But  what  has  been  faid  by  the  defendant's  council,  with 
regard  to  the  charity,  is  very  material,  (not  that  I  will  lay 
down  a  general  rule,  with  regard  to  all  charity  money  lent  oa 
mortgage),  for  here  a  fum  of  200/.  is  left  by  one  Sutton^ 
which  is  not  to  be  laid  out  at  intereft,  but  to  be  invefted  iit 
land  in  fee-fimple,  fo  that  the  truftees  of  this  charity,  being 
under  an  inability  of  treating  in  the  common  way,  have  put 
it  in  this  method,  and  it  is  the  will  itfelf  that  has  laid  a  foun- 
dation for  tranfa£ling  it  in  this  mknner,  and  has  delivered 
the  defendants  from  the  fuggeftion  of  oppreffion  and  irnpo* 
fition. 

In  coihmoa  It  IS  material,  in  the  prefent  cafe,  that  here  is  no  covenant 

mortgages,  the  in  the  deed,  for  the  repayment  of  the  mortgage  money,  which 
"^tfor^nml  Ojews  a  plain  intention  of  purchafing  a  rent-charge. 

aient  of  the 

mortgage  money      In  general,  indeed,   this  is  no  rule  againft  redemptions  in 

isno  bartoaxe-  ^  jj-  r         l         u.u-  ru 

demptioo.  Common  and  ordmary  cafes,  though  there  is  no  fuch  covenant ; 
but  here  it  is  explanatory  of  the  whole  fcheme,  and  intention 
of  the  parties. 

■  .4  . 
The  agreement  is  to  take  a  rent-charge,  at  the  rate  only  of 
5  pir  cent,  which  was  extremely  fair,  confidcring  the  intefeft  of 
money  kept  up  long  after  at  61  per  ant, 

FIoyer2Lnd  Lavington^  i  P.  Wms.  261.  is  the  only  cafe  that 
comes  near  the  prefent.  Bonhamvedas  Newcomb^  2  Vent.  364. 
went  upon  a  different  reafon,  and  is  an  exception  out  of  the 
general  rule  *. 

I  do  not  fingly  found  my  opinion  upon  the  nature  of  the 
contraft  in  the  principal  cafe,  but  on  the  great  length  of  time^ 
for  this  bill  is  brought  at  the  diftance  of  48  years. 

Where  amort-  And  though  it  is  very  true,  that  the  court  will  not  fuffer  a 
gageehasbcenin^Qjpjj^Qj,  and  plain  mortgage  to  be  redeemed,  where  the  mort- 
Knts^anT profits  gagee  has  been  in  perception  of  the  rents  and  ptofits  for  a 
foraconfiderabicconfiderable  time,  becaufe  it  would  be  making  the  mortgagee 
wUUot^dcc"^^  a  bailiff"  to  the  mortgagor,  and  fubjeft  to  an  account;  yet,  iii 
a  redemption,  at  this  cafe  o^  a  rcnt-charge,  there  would  be  no  fuch  inconye^ 
it  would  bemak-  Qiencc,  for  thc  pcrfon  might  eafily  account. 

ing  him  a  bailifF  '^  &  /  . 

to  the  mortga' 

gor.  ' 


But 
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But  confider  how  much  the  value  of  money  is  altered  fince 
1689,  *"^  likcwife  the  value  of  the  rent-charge. 

For  if  the  purchafcr  was  to  reconvey  his  rent-charge  now  in 
1742,  he  could  not  poffibly  purchafe  another  with  the  200/. 
that  would  produce  more  than  7  /.  a  year ;  therefore  if  the  perfon 
who  had  a  right  tb  redeem  had  come  fooner,  fomething  more 
might  have  been  faid. 

There  is  ftill  another  reafon,  that  it  would  make  property 
precarious ;  for  if  after  the  three  years  it  became  an  abfolute 
eilate,  then  it  is  a  freehold,  and  would  be  conveyed  as  fuch ; 
if  confidered  as  a  redeemable  intereft,  then  it  is  only  perfonal 
eftate ;  this  would'  create  great  confufion,  and  render  it  very 
difficult  for  perfons  either  to  difpofe  of  their  property^  or  to 
fettle  what  kind  of  conveyance  is  proper. 

Therefore,  this  bill  has  been  properly  difmified  at  the  Ralb^ 
fo  much  upon  general  rules,  as  upon  the  particular  circum- 
Aances  of  the  cafe,  and  upon  the  likenefs  there  is  between  this 
and  the  cafe  of  Floyer  verfus  Lavington. 

Hi&Lordlhip  affirmed  the  decree,  but  gave  no  cofts  of  either 

fide. 


Attwrnty  Gerural  verfus  Sawtell,  February  8,  1742.  Cafe  302, 

THE  queftion  was,  Whether  copyhold  lands  furrendered  siry.r.  devif- 
by  Sir  John  Tajh^  to  the  ufe  of  his  will,  and  devifed  by  edcopyholdimcdt 
him  in  charity,  would  pafs,  as  the  teftator  had  not  fxgned  the  bV£d'2fcI«** 
laft  fheet,  nor  was  there  any  witnefs  to  it.  furrendered  to 

the  ule  of  hit 
v^ill,  which  confified  of  eleten  (heetSi  the  two  firft  of  which  he  figned,  and  died  before  he  figned  the  reft, 
nor  were  there  any  witnelfes.     Lord  Hardwicke  held  it  to  be  a  good  appointment  of  tie  copy  bold  efiau  fit 
tbe  charity,  under  the  fiat,  of  ^^"^Wm,  .  ^ 

A  Scrivener  had  orders  to  ingrofs  it,  but  the  teftator  being 
in  extremis^  the  rough  draught,  confifting  of  eleven  (befcts,  was 
brought  to  him,  and  he  Agned  only  the  two  firft,  but  died  be- 
fore he  could  fign  the  reft. 

It  was  proved  in  the  caufe,  that  the  teftator  afked,  before 
he  figned  the  will,  whether  it  was  according  to  his  diredions, 
and  the  Scrivener  aflured  him  it  was. 

In  fupport  of  the  will>  was  cited  Wagjlaff' \ti{\x%  Wagfiaff^ 
2  P.  IVms,  258. 
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The.  Chancellor,  though  the  will  was  not  figned  in  the  lift 
Iheet,  and  without  witneSes,  held  it  to  be  a  good  appointment 
of  the  copyhold  eflate  for  the  charity,  according  to  the  ftatute 
of  43  Eliz.  c,  4,  9f  Charitable  Ufes. 

Cafe  303.  -Dr.  7r/i/rverfus  Keith,  February  12,  1742. 

LorA Harthvicke  Ti  Jf^-  Keith,  mlnifter  of  ^tfjP-/}7/V  chapel,  which  was  chapel 
ofcr-ralod  allthe  jy/j^  of  cafe  to  Saint  George's  parifh,  Hanover-Square,  of  which 
r^motion'to^^"  ^^^  plaintiff  is  the  redor,  being  cited  into  the  bifliop  of  Londou*% 
quafh  the  wric  couft,  for  officiating  as  a  clergyman  of  the  church  of  England, 
lldhlfd'^lU  ^»^**^"^  being  licenfed  by  the  bi(hop,  and  having  been  denoun* 
was  fufficient  to  ccd  excommunicate  forty  days,  for  contumacy  and  contempt 
warrant  the  of  the  ecclefiaftical  laws ;  upon  the  bifhop's  certificate  into 
'^^^j^^j;***  Chancery  of  this  faft,  the  writ  oi fignijficavit  ifTucd  ;  and  at  a 
eapiendo.  former  feal  it  was-moved  to  quafh  the  writ,  upon  the  following 

exceptions. 

Firjl/ Thzt  the  particular  caufe  of  the  excommunication  is 
not  fet  forth. 

Secondly,  No  particulars  are  mentioned  in  what  manner  Keith 
ofEciated,  or  performed  divine  fervice. 

Thirdly,  That  it  is  not  faid,  that  he  has  performed  divine 
fervice  fmce  the  monition.  . 

Fourthly,  It  is  not  faid,  that  at  the  time  of  the  excommuni- 
!.  cation,  he  officiated  within  the  diocefe  of  jL^^^^m. 

Fifthly,  It  is  npt  faid,  by  what  perfon,  or  in  what  manner, 
the  excommunication  was  pronounced. 

Sixthly,  That  it  does  not  appear  when  the  excommunication 
was  pronounced. 

La^  exception  was,  That  Mr.  Keith  is  within  the  toleration 

aa. 

The  defendant  having  obtained  an  order  niji,  the  plaintilPs 
counfel  this  d(^j  fhtwtd  caufe,  why  the  writ  fhould  not  be 

quafhcd. 

In  fupport  of  it  was  cited.  The  King  verfus  Bunardj  i  ?• 
Wm$.  435- 

And  for  the  exceptions.  The  King  verfus  Fowler,  Salk  293, 
-and  The  ^een  verfus  Hill^  SalL  294.  and  8  Co^  68.  John 
Trollop's  cafe. 
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Lord  Chancellor^ 

This  is  a  cafe  of  as  great  eotifequence  to  the  good  go- 
vernment and  difcipline  of  the  church  as  can  poffibly  happen. 

I  can  take  notice  of  nothing  but  what  appears  upon  thB 
SIGNIFICAVIT  ;  and  the  queftion  before  me  is,  Whether  there 
is  fufEcient  to  warrant  the  court  to  iflue  the  writ  of  ixcommu^ 
nicato  capiendo^ 

Now,  if  this  gentleman  is  out  of  the  jurifdiftion,  he  is  not 
without  remedy,  for  he  may  go  to  a  court  of  common  law 
after  fentence,  as  wel[  as  before. 

The  firft^  and  material  exception  is ^  That  the  particular  caufe 
of  the  excommunication  ought  to  be  fet  forth* 

It  is  not  neceiTary  for  the  ecclefiaftical  court  to  Ihew  they 
have  rightly  proceeded,  for  if  they  have  not,  you  have  a 
xemedy  by  appealing  to  a  higher  eccleiiaftical  jurifdi£tion. 

Here  is  certainly  a  defcription  of  the  principal  caufe,  and 
if  fome  of  the  matters  mentioned  are  within  the  jurifdidion; 
it  is  fufficient. 

It  is  not  like  the  cafe  of  the  King  and  Fowler^  which  was 
held  uncertain,  as  it  was  in  the  disjunftive,  Tythes  or  other  ec* 
clifiaftical  duesy  fo  that  it  might  be  ecclefiaftical  dues  only ;  if 
it  had  been  tithes  and  other  ecclefiaftical  dues,  it  would  have 
been  well  enough. 

As  to  preaching,  there  is  no  pretence  for  his  doing  it  without 

licence  from  the  biftiop  ;  the   fame  as  to  the  adminiftring  of 

the    facrament,  and  celebration  of  marriage ;  for  the  canons 

of  1603,  confirmed  by  a£t  of  parliament,  are  exprefs  as  to  that 

matter.' 

Here  the  ground  of  the  contumacy  is  defcribed  fpecially, 
which  is  more  than  is  necefiary,  for  where  the  caufe  is  fuffici- 
ent, it  may  be  fet  forth  generally. 

The  fecond  exception^  That  it  is  not  mentioned  in  what  man- 
ner Keith  officiated,  or  performed  divine  fervice,  and  there- 
fore it  might  be  in  his  own  houfe,  or  a  private  chapel. 

But  the  word  officiating  ought  not  to  be  fo  conftrued  ;  for 
reading  prayers,  or  a  fermon,  in  a  private  family,  is  not  per- 
formiog  divine  fervice. 

K  k  z  Dwimt 
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Dlvlmfirvici  is  the  expreffion  made  ufe  of  in  feveral  a6ls  of 
parliament,  particularly  in  the  aft  of  uniformity,  I3tsr  14. 
Car.  2.  cap,  4.  fea.  17.  relating  to  the  fervice  in  IVelJb  :  In 
feveral  other  a£ls  of  parliaments,  that  dired  the  reading  of 
proclamations,  the  order  is,  that  it  be  read  after  divine 
fervice. 

The  word  §fficiate  relates  to  his  office  as  a  prefby  ter,  which 
rnuft  mean  his  doing  it  in  a  publick  manner. 

It  is  not  indeed  necefTary  for  a  minifter  to  have  a  licence 
from  the  bilhop  of  the  diocefe  for  every  particular  cafe,  but 
yet  the  bifhop  may  fufpend  him  wholly  where  he  is  irregular, 
till  he  fubmits  to  perform  his  duty  properly  :  And  it  is  not 
here  a  defcription  of  the  caufe,  but  of  the  contempt  only,  for 
which  he  has  excommunicated  him. 

Thi fourth  ixcipthfi^  That  it  is  not  faid,  at  the  time  of  the 
excommunication,  be  officiated  within  the  diocefe  of  Lmdnt^ 
and  therefore  has  been  cited  out  of  the  diocefe,  contrary  to  the 
ftatute  of  23  H.  8.  r.  9. 

It  is  not  averred,  indeed,  that  he  was  refldent  in  the  diocefe 
at  the  time  of  the  excommunication  pronounced,  but  being 
faid  in  the  libel  to  be  within  the  diocefe,  I  will  not  pre-< 
fume  he  was  not  commorant  when  the  monition  iflued  ;  and 
to  this  point,  the  cafe  in  J  P.  IVmt.  435.  was  properly 
cited. 

There  is  another  anfwer  to  this  objedion  ^  that  a  man  nay 
be  refldent  in  one  diocefe,  and  come  into  another  and  com- 
mit the  offence  charged  upon  him  in  the  figmficavHy  and  this, 
for  the  purpofe  of  being  cited,  is  a  refidence  fufficient^  and  he 
may  be  profecuted  in  the  diocefe  where  he  committed  Ihe  of- 
fence, and  unlefs  he  was  fo  confidered,  there  would  be  no  re- 
medy. Vide  DoSlor  BlQckmort^%  cafi^  in  Hard,  Rep.  ^^i.  PL  i. 
Trin.  17  Car.  2. 

The  fifth  exception^  That  he  is  not  faid  to  be  a  perfon  in  holy 
orders  who  pronounced  the  fentence  of  excommunication* 

The  averment  in  the  fignificavit  is  fufficient,  for  the  woHs 
are,  a  perion  lawfully  authorized,  which  ukes  in  the  capacity 
of  the  perfon  doing  it. 

Sixth  exception^  That  it  does  not  appear  when  the  excommu* 
nication  was  pronounced. 

Now,  t\\^  fignificavit  only  avers,  that  he  continued  c<mtama« 
cious,  bui  the  Urminuia  ^w^^.and  the  terminus  ad  quem^  is  never 
fct  forth,  \;v 
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The  laft  exception  was,  that  Mr.  Keith  is  within  the  tolera- 
tion aa,  the  ift  of  fV.  gj?  M.  c.  18. 

The  2l&  of  toleration  was  made  to  protect  perfons  of  tender 
confciences,  and  to  exempt  them  from  penalties  ;  but  to  ex- 
tend it  to  clergymen  of  the  church  of  England^  who  a£i  con- 
trary to  the  rules  and  difcipline  of  the  church,  would  intro- 
duce the  utmoft  confufion. 

Lord  Chancellor  declared,  that  all  the  exceptions  muft  be 
over-iTuled.' 


Lingood  verfus  Eade^  January  15,   1742.  Pleas  and  demurrers.  Cafe  304^ 

THE  plaintifF  preferred  his  petition  on  the  26th  of  J/^rrA  A  plea  to  a  bill 
laft,  to  fet  afide  the  award  in  the  matter  between  him  ^^^^c^nlwlr^    ' 
znd  Eiidey  which  was  difmifled,  but  without  prejudice  to  his  and  for  a  general 
bringing  a  bill  for  the  like  purpofe  5  he  brought  a  bill  accord-  S^®*?"'.'  ^^^^ 
ingly  againft  the  arbitrators  and  Eade,  and  prays  by  it  that  he  lowed  it  a/againft 
may  have  an  infpedion  of  all  the  accounts,  from  which  the  the  general  ac 
arbitrators  framed  their  award,  and  that  it  may  be  fet  afide,  and  ^",1^"*  ^^^^^ 
that  the  defendant  Eade  may  account  generally  for  all  tranfac-  was  not^  predod' 
tions  during  his  partnerfliip  with  th6  plaincifF.  edat  the  hearing 

from  objeAing  to 

The  defendant  ^^A  pleads,  that  in  former  caufes  between  fraud  or  par- 
him  and  the  plaintifF  in  this  court,  an  order  was  made  the  :8th  tial'ty  in  the 
of  November  1740,  at  the  requeft,  and  by  the  confent  of  the  "^*'"^^"* 
parties,  that  all  matters  in  difference  between  them  relating  to 
their  joint  dealings,  or  otherw'tfe,  (hould  be  referred  to  CharU 
ton^  tsfr.  and  the  award  to  be  made  on  the  ifl  oi  May  then 
next ;  and  by  a  fubfequent  order  of  court,  with  the  confent 
of  the  plaintiff's  counfel,  the  time  for  making  the  award  was 
enlarged  till  the  iH  of  November^  and  by  a  third  order  till  the 
jfkof  February  i  that  the  arbitrators  met  forty- five  times  and 
upwards  (the  plaintifF  and  defendant  being  prefent  at  the 
greatcft  part  of  the  meetings),  and  having  fully  heard  and  ex- 
amined the  plaintifF  and  the  defendant  and  their  feveral  wit- 
neifes,  made  their  award  within  the  time  limited;  and  among 
^ther  things  declared  that  they  had  taken  an  account  of  the  outjiand* 
ing  debts  due  to^  or  owing  by  or  from  the  complainant^  and  the  de^ 
fendantj  or  either  §f  ihem^  on  account  of  their  joint  dealings^  and 
they  awarded  that  each  Jhould  pay  and  dif charge  one  equal  moiety  of 
the  feveral  debts  therein  mentioned^  [that  is  to  fay)  to  Samuel  Tor  in 
92/.  I  ox.  9//.  to  Slingfby  Bethel  82/.  18  J.  7.d,  and  to  John  Hide 
15/.  which  the  f aid  arbitrators  found  to  be  then  remaining  due  from 
the  complainant  or  defendant^  or  one  of  them  ^  on  their  joint  accounts  y 
b^  the  fame  more  or  lefs  than  as  above-mentioned. 

Kk3  •^That 
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*<  That  the  arbitrators  have  fet  forth,  in  a  fchedule  to  their 
'*  award,  an  account  of  fundry  debts  aod  effeds  owing  to  the 
<*  partnership,  amounting  to  5C94/.  14 j.  2/  which  debts 
^^  and  fecurities  they  awarded  to  belong  in  moieties  to  the 
*^  plaintiff  and  the  defendant  \  and  for  the  better  getting  in 
^^  the  fame,  the  arbitrators  did  thereby  recommend  it  to  the 
*^  defendant  and  the  complainant  to  confent  that  an  order 
^'  might  be  made  by  this  court,  for  the  appointing  a  ptopcr 
•^  perfon  converfant  in  mercantile  affairs,  to  collefl  in  the 
*^  fame  for  their  joint  ufe,  and  in  cafe  either  of  the  parties 
"  (hould  refufe  to  confent  thereto,  the  arbitrators  did  make  it 
^'  their  humble  requeft,  to  this  court,  to  order  the  fame,  as 
«^  the  mofl  probable  means  to  prevent  future  litigations  be«> 
*^  tween  the  faid  parties. 

^^  That  the  arbitrators  did  award  and  declare,  that,  exclufive 
**  of  the  above  matters,  there  was  then  due  from  the  plaintiff 
^^  to  the  defendant  9194/*  19^-  td,  onajuft  balance,  which 
**  they  awarded  to  be  paid  by  the  plaintiff  to  the  defendant  bjr 
•*  inftalments  of  200c/.  on  each  payment,  with  intereft  at 
*'  4  per  cent,  from  the  2d  of  the  fame  February. 

**  That  laftly  they  did  award,  that  upon   payment  of  the 

**  faid  9194/.    19  J.   6d.   by  the  plaintiff,  his  executors,  (5fc. 

**  to  this  defendant,  his  executors,  bfc.  they  the  faid  plaintiff 

**  and  this  defendant,  their  refpe^^ive  executors  and   admini- 

*'  flrators,  fhould  mutually  execute  and  deliver  to  each  other 

**  refpedively,  a  good  and  fufficient  releafe  and  difpharge  (the 

•'  form^whereof  to  be  prcvioufly  fettled  by  one  of  the  Matters 

**  of  this  court,  in  cafe  this  court  (hould  be  pleafed  to  give  di- 

**  rcflions  for  the  fettling  thereof),  whereby  the  faid  parties 

•*  (hould  refpedtively  releafe  to  each  other,  all  matters  in  dif- 

**  fercnce  between  them,  relating  to  their  joint  dealings,  (^c. 

**  The  defendant  for  plea  further  faith,  that  all  the  faid  par- 
**  ticular^  fo  awarded  are  fair  and  juft  ;  all  which  matters  and 
*'  things  the  defendant  pleads  in  bar  to  the  plaintifPs  bill,  and 
^*  fubmits  to  the  court  whether  he  is  obliged  to  make  any  fur- 
♦'  thcr  or  other  anfw^?r. 

'  Mr.  Murrayy  counfel  for  the  plaintiff,  confined  himfelf  to 
the  obje6tions  againft  the  award,  becaufe  he  faid  the  plea  of  thq 
^ward  mud  fall  to  the  ground,  if  the  award  itfelf  is  not  good. 

An  award  mufl  be  the  Judgment  of  the  arbitrators,  and  final 5 
find  it  has  been  held  to  be  a  bad  award,  where  the  arbitrators 
dired  that  cofts  (hould  be  paid  according  to  taxation. 

The  15rft  objeflion  he  took  was,  that  here  the  arbitrators 

9W9fd)  that  the  debts  A^t  from  the  partnerfhip  (hould  be  paid 
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in  moieties,  by  Lingood  and  Eadty   and  then  mentions  only 
three  debts,  fo  that  in  this  refped  it  is  not  final. 

The  fecond  objeftion,  that  the  arbitrators  recommending  it 
to  the  parties,  to  confent  that  an  order  might  be  made  by  this 
court,  for  the  appointing  a  proper  perfon  to  receive  in  the 
debts  due  to  the  partnerfliip,  is  deputing  a  third  perfon  to  do 
^  an  aQ,  which  ought  to  have  been  done  by  themfelves,  and 
therefore  is^ot  properly  their  own  judgment. 

The  third  objeflion,  that  the  arbitrators  ought  to  have  fet- 
tled the  releafe  themfelves,  and  not  have  left  it  to  be  done  by  a 
Mafter  under  the  order,  and  diredkions  of  this  court;  and 
cited  I  Salh  71,  Glovir  v.  Barru. 

That  upon  the  whole  it  was  not  a  complete  award,  and 
therefore  the  plaintiff  fhould  be  admitted  to  goon  with  his  bill 
for  an  account,  notwithflanding  the  award. 

Mr.  Attorney  General,  counfel  for  the  defendant  Eadi,  in 
anfwer  to  the  fecond  objeSion,  with  regard  to  the  rcceiver,y&/V, 
the  arbitrators  could  not  do  otherwife,  as  it  was  uncertain  what 
would  be  got  in,  and  therefore  they  could  not  award  the  exaiS: 
fum  to  each  of  the  parties,  but  to  be  divided  when  received. 

Lord  Chancellor  then  put  this  cafe  to  Mr.  Attorney  General 
(which  came  before  him,  when  he  was  Chief  Juftice) ;  Arbi- 
trators had  awarded  that  each  of  the  parties  fhould  give  fecu- 
rity  to  perform  the  award,  but  left  it  to  a  third  perfon  to  fettle 
tbe  fecurities,  and  for  this  reafon  held  it  to  be  a  void  award  ; 
compare  now  this  cafe  with  the  prefent,  where  the  arbitrators 
have  referred  it  to  a  third  perfon  to  get  in  the  debts  due  to  the 
partnerfliip. 

To  this  Mr.  Attorney  General  faid,  the  award  is  final  as  to 
the  property,  but  the  means  of  afcertaining  that  property  is 
only  recommended  to  be  left  to  a  perfon  appointed  by  the 
court;  in  the  cafe  mentioned  by  your  Lordfhip,  the  arbitra- 
tors adually  transferred  to  a  third  perfon,  a  power  which  be« 
longed  foleJy  to  themfelves. 

As  to  the  obje£tion  that  the  award  is  bad,  becaufe  the  form  of 
the  releafe  is  left  to  a  Mafler  ;  as  long  as  the  fubflantial  part, 
the  awarding  a  releafe  of  all  demands,  is  provided  for  by  the 
arbitrators  ;  the  bare  leaving  it  to  a  Mafter  to  fettle  the  form 
of  the  xeleafe,  can  never  vitiate  the  award. 

Mr.  Murray  the  Solicitor  Gc;neral  faid  in  reply.  The  arbitra- 
tors here  have  awarded  things  out  of  the  fubmiffion,..  that  aSc£ts  ..:. . 
the  juftice  of  the  cafe  between  the  parties,  which  vitiates  the  ' 
whole  award,  and  confcquently  is  no  bar  to  the  account. 

K  k  4  LoftD 
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Lord  Chancellor, 

Thoygh  the  bill  is  brought  for  two  purpofcs,  yet  one  is 
confequential  to  the  other^ 

Firft,  to  fet  afide  the  award. 

Secondly,  for  a  general  account. 

Improper  to  The  prayer  of  the  bill  to  fet  afide  the  award  muft  be  founded 

M«t  tofet^^  "P^"  *^^  fraud,  corruption,  or  milbehaviour  of  the  arbitrators i 

award  afide  for  it  would  be  improper  to  come  into  this  court  to  fet  it  afide 

merely  for  an  merely  for  an  objeQion  in  point  of  form. 

cbjeAioa  in  point  /  ^  •■ 

ot  fof  ni« 

The  other  part  of  the  bill  is  the  original  right  he  had  before 
the  award* 

I  muft  confider  the  plea  as  it  is  pleaded  to  the  latter  part  of 
the  bill,  the  general  account. 

For  to  be  fure,  the  plaintiiF  is  intitled  to  an  account,  unlefs 
the  award  is  a  bar,  and  therefore  the  court ^muft  enter  into  aU 
the  legal  objedions  againft  the  award,  which  a  court  of  law 
would  have  done,  as  it  is  infifted  on  by  the  plea  to  prevent  the 
general  account. 

Coortt  of  law  I  own  I  have  been  a  good  deal  doubtful  as  to  the  nicety  that 
fornjcriy  ofed  too  coupts  of  law  have  ufcd,  in  determining  awards  ;  for  th^  have 
SetermlniBg^  *°  formerly  gone  fo  far,  as  to  make  it  almoft  impoffible  for  arbi- 
iwardi.  trators  to  do  what  is  the  main  intention  of  the  fubmiffion,  the 

putting  an  end  to  differences  between  parties. 

Thp^  arbitrators  But  now  courts  of  law  themfelves  have  in  fome  meafure  de- 
refer  ccfts  to  be  parted  from  very  ftrift  rules,  as  where  arbitrators  refer  cofts  to 
^Uot'lTtiate  ^^  taxed,  the  judges  have  compared  awards  to  judgments  at 
the  awa;d  at  law,  which  though  they  muft  have  certainty,  yet  the  officers  tax 
**v-  cofts,  and  therefore  where  arbitrators  give  fuch  dire&ions  it 

fliall  not  vitiate  the  award;  though  in  the  old  cafes  it  has  been 
held,  that  arbitrators  could  not  in  any  inftance  delegate  their 
power. 

If  c(njrt«of  It  may  poffibly  be  worth  while  for  me  to  confider,  as  courts 

toke^gM^er^u-  ®^  '^^  themfelves  have  relaxed  from  their  rigour  and  nicety  in 

titude  in  deter-  determining  awards,  whether  courts  of  equity  may  not  ftill  take 

mining  awards  greater  latjiudc  :  but  I  am  unwilling  to  do  this,  becaufe  it 

Uw,  ^t^ouM  '  would  introduce  confufion  and  uncertainty,  and  make  awards 

introduce  con-  a  mixed  cafe,  partly  determined  by  arbitrators,  and  partly  by 

fafion  and  un-  ^^c  authority  of  this  court  5  and  therefore  I  chufe  rather  to  con- 

certainty:  better  n  r  \r  \ 

therefore  to  ad-   nne  my  fclf  to  one  rule, 

liece  to  one  lule.  A9( 
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As  to  the  firft  ohjeftion,  with  regard  to  debts  due  from  the  A«  corns  of  law 
partnerfhip,  I  will  not  lay  any  weight  upon  it,  for  as  courts  ^yY^lfer^Sw 
of  law  have  faid,  they  will  never  make  a  prefumption  to  over-  a  prefumptira  to 
turn  an  award  5  fo  neither  will  I  in  this  cafe  prefume  that  <»^<^'""/"  *"-w 
there  are  any  other  debts  due  from  the  partnerfhip,  than  what  ^"1  a'co^urtof 
^re  mentioned  by  the  arbitrators  themfelves.  equity. 

As  to  the  fecond  objection,  with  regard   to  the  receiver.  Where  an  award 
which  is  recommended  by  the  arbitrators,  I  own  I  have  great  "  ^^^  5°  • 
doubts  i  but  as  the  juftice  between  the  parties  is  thef  material  g^J^f^^*^'^* 
thing)  and  the  award  being  good  to  a  common  intent,  anfwers  purpofe  of  partieB 
the  purpofe  of  parties  in  fubmittin?  to  a  reference,  I  am  of '"  ^"*>*n«twg to 

.    \       \    ,     r  Jv*    •  r  f        r    V  '     r  •  -i     a  reference,  the 

opinion  It  IS  lufncient,  for  in  cafes  of  this  fort,  in  mercantile  court  wiU not iet 
^Ifairs,  which  cannot  admit  of  certainty,  it  would  be  too  nice  it  afide  upon  (c4- 
to  defeat  awards  upon  obje£lions  of  this  kind,  objeftiopt. 

It  has  been  faid  by  the  plaintifPs  counfel,  that  the  arbitra-  Ifarbitratonde- 
tors  recommending  it  to  the  parties  to  confent  that  an  order  **^j*jJg^j^^^^J*J" 
might  be  made  by  this  court,  for  the  appointing  a  receiver,  totally  void. 
isfc,  and  in  cafe  of  the  parties  refufal  to  confent  thereto,  the 
requefting  the  court  to  order  the  fame,  is,  a  delegation  of  their 
power,  which  arbitrator^  cannot  do. 

And  to  be  fure,  if  they  have  delegated  their  power,  the 
award  is  void  for  the  whole. 

3ut  Mr.  Attorney  General  fays,  what  the  arbitrators  have 
done  in  this  refpeA,  is  at  mod  but  furplufage. 

Yet  if  it  afFe6ied  the  juftice  of  the  things  fubmitted,  it 
would  not  be  furplufage. 

But  this  feems  to  me  to  be  only  a  recommendation  of  the 
arbitrators  to  the  parties,  which  is  not  tying  them  down  to 
fubmit  that  a  perfon  fhould  be  fo  appointed,  but  Jeaves  them 
at  large ;  and  if  the  parties  do  not  approve  of  this  fcheme, 
why  then  it  is  furplufage  pnly,  and  not  a  delegation  of  their 
power. 

The  queftion  is.  Whether  the  arbitrators  awarding  that  the 
debts  due  to  the  partnerfhip,  when  received,  (hall  be  divided 
in  moieties  between  the  parties,  is  fufBcient  j  and  I  am  of  opi- 
nion it  is,  for  the  arbitrators  had  no  controul  over  the  debtors 
themfelves,  who  might  pay,  if  th^y  pleafed,  the  whole  to  one 
of  the  partners, 

To  lay  it  down  for  a  rule  that  s^rbjtra^ors  muft  chalk  out  Arbitratornee* 
particularly  the  method  in  which  the  award  is  to  be  carried  pJJti?^hJiy°the 
into  execution,  would  be  too  nice,  and  overturn  a  great  num-  method  in  whkl^ 
|>er  of  awards  !  for  if  this  do6lrine  was  to  prevail,  fuppofe  one  f^*  *'*'^'^  *?  *® 
ofthe  parties  (hould  rcleafe  a  debt  due  to  the  partnerfhip,  it  txtlZ^^^su  "*^* 
^o^l^  be  ^  preach  of  the  award,  for  qui  dirimit  medium  dirimit 
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When  aiUtrm* 
ton  hare  award- 
ed releafes,  the 
leavbg  it  to  the 
court  CO  give  di< 
legions    to    a 
Mafter  to  fettle 
the  form,  dors 
not  ▼itiau  an 
Awaid. 


fimnf^  and  the  other  party  could  have  no  remedy,  but  either 
to  bring  an  action  or  a  bill  for  carrying  the  award  into  exe- 
cution, which  would  make  it  endlefs,  and  no  award  could 
ever  be  effectual  to  finifh  difputes  between  parties. 

I  cannot  think  of  any  other  method  the  arbitrators  could 
have  purfued  ;  for  though  it  has  been  faid  at  the  bar,  that  they 
might  have  diredled  the  parties  to  give  fuch  perfon  as  the  arbi- 
trators fliould  appoint  a  letter  of  attorney  to  get  in  the  debts^ 
yet  this  would  not  have  been  advifeable,  becaufe  if  the  per- 
fon fo  deputed  had  proved  infolvent,  it  would  have  been  doubt- 
ful whether  the  arbitrators  themfelves  might  not  have  been 
liable. 

The  lafl  objeAion  is,  the  arbitrators  leaving  it  to  a  Mafter 
'  to  fettle  the  form  of  the  releafe. 

Now  the  general  rule  in  regard  to  making  awards  is  this, 
that  arbitrators  (hould  award  each  party  to  give  a  releafe,  and 
if  they  do  not,  it  is  at  the  peril   of  the  -parties* 

Here  it  is,  in  the  firft  place,  fully  and  completely  defcribed 
in  the  award,  what  the  parties  (hould  do  in  point  of  giving 
releafes,  and  then  follows  the  reference  to  tbe  Mafter  to  fettle 
the  form* 

If  the  award  had  faid,  th?,t  the  releafe  ftiould  be  fettled  by 
the  court  firft,  and  then  the  arbitrators  would  conflder  whe- 
ther they  ftiould  order  a  releafe  between  the  parties,  this  would 
have  been  very  different,  and  I  fliould  have  inclined  to  think 
it  a  delegation  of  their  power,  and  the  award  confequently 
void. 

But  here  they  have  awarded  releafes,  and  only  leave  it  to 
the  court,  if  they  think  proper,  to  give  di regions  to  a  Mafter 
to  fettle  the  form  j  and  it  would  be  very  extraordinary  when, 
I  think,  the  arbitrators  have  done  all  that  is  neceflary,  and 
there  is  no  occafion  for  the  court  to  interfere ;  yet,  becaufe 
they  have  faid,  we  leave  it  to  the  court,  therefore  I  muft 
interpofe  merely  for  the  fake  of  making  that  a  bad  award, 
which,  without  my  interpofltion,  would  be  a  good  one. 

Upon  the  whole,  I  am  of  opinion  the  award  is  good  to  a 
common  intent,  and  the  plea  copfequently  muft  be  allowed 
jagainft  the  general  account  ;  but  the  plaintiff"  is  not  pre- 
i:luded  at  the  hearing  of  the  caufe  from  obje&ing  to  the  award 
for  fraud  or  partiality  in  the  arbitrators. 
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Anon,    February  18,  1 742,  firjlfeal  after  Hilary  term.  Cafe  305. 

AN  attachment  ifTued  againft  a  perfon  out  of  this  court,  when  an  ae- 
and  the  QierifF  had  the  body  in  cuftody,  and  took  a  bail-  ?!5^"^^^  ***« 
bond  for  his  appearance,  which  he  delivered  to  the  plaintiff,  *p«"fon*^and  the 
who  moved  at  a  former  feal,  that  the  flieriff  might  bring  in  ^eriff  takes  a 
the  body  j  and  the  court  made  a  rule  upon  him  to  £hew  caufe  ^*^^-''on<i  ^o'  ^^ 

I       1     -^  1 .  1  1     .         .        1       1      J  appearance,  and 

why  he  did  not  bring  in  the  bodyw  ddiveri  it  10  the 

plaintlBF,    the 
court  will  difcharge  a  rule  made  upon  the  fherifF  to  {hew  caufe  why  he  does  not  brhig  in  the  body  ;  for 
the  plaintiff  is  not  without  remedy,  as  he  may  move  on  a  cept  carfut  returned  for   a  melTenger  to  tb« 
county  where  the  ptrrfon  lives. 

The  counfel  for  the  (heriff  fhewed  for  caufe,  that  he  had 
delivered  over  the  bail-bond  to  the  plaintiff,  and  had  not  the 
cuftody  of  the  body  now. 

Lord  Hardwicke  allowed  the  caufe  ihewn  by  the  (heriff,  and 
difcharged  the  rule  ;  for  the  plaintiff  is  not  without  remedy, 
as  he  may  have  a  meffenger  into  the  county  where  the  perfon 
lives,  which  is  now  a  motion  of  courfe  upon  a  cepi  corpus  re- 
turned, though  formerly  the  court  allowed  meffengers  to  thofe 
particular  jurifdidions  only  where  the  iheriff  had  the  amerce- 
ments themfelves ;  but  the  rule  now  is  to  fend  a  meffenger 
into  every  county  generally  without  any  reftrifiion. 


Francis  Emesy  adminijirator  of  his  wife  Elizabeth  Emes^  plaintiffs  Cafe  306. 
Thomas  Hancock  defendant.     Between  the  feals  after  Hilary  term 
1742. 

r  HO  MAS  Hancock,  grandfather  to  Elizabeth  the  plaintiff's  r.  H.  Mlkt 
late  wife  and  to  the  defendant,  on  the  2d  of  June^  1729,  h7hld\l*rci 
made  his  will,  (**  reciting  that  he  had  furrendered  all  his  dered  tothcufc 
^'  copyhold  lands  to  the  ufe  of  his  will)  and  did  thereby  give  of  his  will,  ro 
«  and  devife  the  faid  lands  to  his  wife  Elizabeth  and  her  af-  ijifa'Iftcr";, 
^*  figns  for  life,  and  after  her  deceafe  to  his  fon  Stephen,  till  his  ceafe  to  hi«  (en 
**  grandfon  the  defendant  Thomas  attained  the  age  of  23,  and  Stephen,  till  the 
**  no   longer,    and    fo   foon    as    his  grandfon  attained    that  grandfon' attain^ 

ed  the  age  of  %^, 
>ild  as  foon  as  he  attained  that  age,  givas  it  to  him  and  his  hrirf,  on  conditio^  that  he  pays  to  Elixan 
hetb  Hancock  60/.  within  two  years  after  he  attains  23,  and  in  default  of  payment  of  rhe  60/.  then  the 
teftator  gave  EliTsabttb  Hancock  a  power  to  enter  and  receive  the  rents  till  the  6oi,  was  paid. 

The  teftatsr  died  foon  after  making  his  will;  EUnabetb  Hancock  married  the  plaintiff,  and  lived  till 
the  defendant  attained  his  age  of  23,  but  died  within  the  t^yo  years  after  he  attained  that  age«  Lor4 
Hwrdwicke  decreed  the  60  /.  to  be  raifed  out  of  the  copyhold  lands,  and  to  be  paid  to  the  plaintiff. 
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'^  age,  then  he  gives  it  to  his  faid  grandfon,  his  heirs  and 
V  affigns  for  ever,  $h  this  canditian  that  the  /aid  grandfon^  his 
**  htirs  or  ajjignsy  Jhould  pay  or  cauft  to  be  paid  unto  his  grand^ 
'*  daughter  Elizabeth  Hancock  the  fum  rf  Jixty  pounds  within  two 
**  years  after  his  faid  grandfon  attained  his  age  of  twenty-three^ 
*'  and  if  his  /aid  grandfon  Jhould  happen  to  die  without  if/ue  0/  his 
**  body^  then  he  gave  and  devi/ed  the  /ame  to  his  /on  Stephen  Han- 
*'  cock  and  his  heirs ^  on  condition  of  paying  the  fum  of  one  hundred 
**  pounds  to  Elizabeth  Hancock  within  one  year  after  his  /on  Stephen 
**  Hancock  enjoys  the  /aid  premij/es  by  virtue  of  this  lafl  devife  ; 
*^  and  his  will  further  was,  that  if  his  faid  grandfon  or  fon 
*^  (hould  make  default  in  payment  of  the  faid  fum  of  fixty 
**  pounds,  then  it  Jhould  be  law/ul/or  his  /aid  grandaughter  Eli- 
**  zabeth  Hancock^  her  executors  and  admimjirators^  to  enter  into 
•*  the  faid  premiflcs,  and  the  rents  thereof  to  receive  and  take 
**  till  the  fixty  pounds  fhould  be  paid." 

The  teftator  died  foon  after  making  his  will,  and  his  fon 

•  Stephen  proved  it :  Elizabeth  Hancock  married  the  plaintiff,  and 

lived  till  after  the  defendant  her  brother  attained  his  age  of  23, 

but  died  before  the  two  years  were  expired  after  bis  attaining 

that  age. 

It  was  infifled  by  Mr.  IVilbraham  and  Mr,  Capper^  counfel 
for  the  plaintiff,  that  the  fixty  pounds  was  a  vefled  legacy^ 
and  tranfmiilible  to  Elizabetb^s  reprefentative. 

The  cafe  of  Lowther  verfus  Condon^  6  June,  1741,  upon  a 
rehearing  before  Lord  Hardwicke^  was  principally  relied  upon 
for  the  plaintiff. 

Mr.  5r«f<;ii  for  the  defendant  infifted  that  the  60/.  fhould 
fink  into  the  inheritance,  as  the  time  of  payment  was  not 
come. 

He  cited  Carter  verfus  Blet/oey  2  K  617.  Tour  nay  verfus 
Tournay^  Prec.  in  Chancery  290.  and  Hall  verfus  Terry^  Nov,  8j 
J 738,  before  Lord  Hardwicke,     Vide  i  Tra^y  Atkyns  ^0%^ 

Lord  Chancellor, 

All  thefe  cafes  depend  upon  circumflances  ;  the  prefent  is  a 
particular  kind  of  cafe,  and  differs  from  all  the  others. 

The  court  has  often  in  thefe  cafes  laid  a  good  deal  of  weight 
upon  a  child's  dying  before  marriage,  and  before  the  portion  is 
wanted,  but  here  Elizabeth  Hancock  was  married  fome  years 
^efgre  (he  died. 

What  is  the  operation  and  effcA  of  the  devife  in  point  of 
law  ?  I  take  it  to  be  a  conditional  limitation,  and  therefore 
whatever  right  Elizabftb  gained  thereby  is  a  le^l  eftatc% 
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She  need  not  have  reforted  here,  on  the  common  fuggeftion, 
that  as  none  but  an  heir  at  law  can  take  advantage  of  a  con* 
dition  broken,  that  (he  is  without  rerticdy  at  law  ;  for,  upon 
default  of  payment,  it  is  fpecially  provided  for  by  the  will, 
that  (he,  her  executors  and  adminiftracors,  fhall  have  a  power 
of  entering  and  holding  till  fatiffied  :  fiecaufe  Elszabith  died 
within  the  two  years,  is  it  cither  a  breach  of  the  condition,  or 
an  excufe  for  not  paying  the  fixty  pounds  ? 

It  is    faid  the  condition  is  become  impoffiblc;  but  I  am  of  A  bond  given  to 
opinion  it  is  not  5   for   in  point  of  law  the  condition   fubfifts,  ^  pavabieata. 
notwithftanding  flie  died  within  the  two  years  :  Suppofe  a  bond  wiXou  "nTSing 
given  to  J.  payable  at  a  future  time,  without  naming  his  ex-  his  exfcuton,  if 
ecucors,  adminiftrators  or  affigns,  why,  if  y/.  dies  before  that -^- ^'^  **«^<*»'^    . 
time,  his  executors,  though  not  named,   would  be  in  titled  to  execo^tMs'wIlI 

fue  upon  t)ie  bond.  ^    be  intitlcd  to  fue 

upon  the  bond. 

If  the  hufband  then,  as  adminiftrator  in  this  cafe,  could  re- 
cover  it,  even  at  law,  has  it  been  ever  held,  that  becaufe  hehas 
a  legal  remedy,  therefore  equity  will  not  give  it  him,  but  ought 
to  adhere  to  its  Arid  rule$,  and  leave  him  to  law;  confider 
what  confufion  this  would  make;  for  evert  after  the  admini- 
firator  has  recovered  a  judgment  at  law,  the  defendant  wotild 
have  a  right  to  come   into  this  court,  upon   payment  of  the  » 

fixty  pounds  for  a  redemption,  and  this  would  occafion  a  cir- 
cuity, and  two  fuits  inftead  of  one,  an  inconvenience  which 
this  court  always  avoids. 

The  teftator*s  appointing  two  years  after  his  grandfon  jft- 
tained  twenty-three,  for  raifing  the  fixty  pounds,  fcems  to  be 
done  merely  for  the  convenience  of  the  eflate. 

The  cafe  of  Tournay  verfus  Toufnay  comes  the  neareft  to  this  ; 
but  there  the  child  for  whom  the  provifion  was  made  died  very 
young,  at  five  or  fix  years  of  age,  fo  that  the  portion  not  be- 
ing wanted,  the  court  exercifed  a  difcretionary  power, .  and 
would  not  raife  it,  ,    ..  .,     . 

Here  is  a  further  circumftance,  for  the  will  (ays,  if  mj  faid 
grandfon  jhoulddie^  &c.     Vide  The  words  of  the  wi/L 

Suppofe  Thomas  Hancock  had  died  within  the  two  years  (for  if 
he  hi&d  died  after,  Elizabeth  would  have  been  intitled  only  to 
the  fixty  pounds)  and^che  money  had  not  been  paid,  and  he  had 
left  a  fon,  and  the  fon  had  likewife  died  within  the  two  years, 
and  then  Elizabeth  had  died  before  the  year  was  out,  which  the  ' 
tefiator  had  allowed  to  Stephen  Hancock  for  pi^yment  of  the  100/. 
would  not  the  plaintiff,  as  reprcfentative  of  Elizabeth^  been  in- 
titled  to  the  100/.  ?  Moft  certainly  he  would  ;  and  the  cafe  of 
King  veifus  IVithers^  Cafes  in  L^rd  Talbot*  s  Time  iij,  is  for  this 

purpofe 
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pnrpofe  diredly  in  point;  and  from  hence  may  be  argued,  that 
the  intention  of  the  teftator  was,  that  his  grandaughter  ElU 
zabitb  ihould  have  one  or  the  other. 

Upon  the  whole,  I  fee  no  equity  at  all  for  taking  the  por- 
tion from  Elizabetby  or  fending  her  reprefentattve  to  law,  and 
therefore  I  (hall  decree  the  fixty  pounds  to  be  raifed  out  of  the 
copyhold  land,  and  paid  to  the  plaintiff  accordingly. 

Cafe  307.  Darwent  verfus  PFaltoriy  Fihruary  22,  1742. 

WbcreoneMft-  fT^  HE  queftion  was,  if  a  bill  is  brought  againft  one  part* 
■erisot&torthe  J^  u^j.  for  a  joint  demand,  and  the  other  is  not  amenable 
tili^^rbcfote  ^^  ^^^  court,  being  out  of  the  kingdom ;  whether  the  partner 
Secoort  (hall    before  the  court  fhall  pay  the  whole,  or  one  moiety  of  the  debt. 

iftcf  the  whole 

•fajointde-  »  ^ 

woMk.  Lord  Chancellor^ 

Upon  conddering  this  cafe,  I  am  of  opinion^  that  the  X)art» 
ner  before  the  court  ought  to  pay  the  whole. 

Where  a  aefend-  This  is  analogous  to  the  proceedings  in  courts  oflaw,  and 
Mt  ceonot  be  Hkewife  in  this  court ;  for  where  a  defendant  is  out  of  the  reach 
iT^  ^ntstoihe  ®^  ^^  cburt,  and  cannot  be  made  to  appear,  it  amounts  to  the 
6aie  thing  at  if  fanie  thing  as  if  the  plaintiff  had  taken  out  prbcefs  for  want  of 
proceft  had  been  ^^  appearance,  and  carried  it  through  the  whole  line  of  pro* 
^rJ"p-  ccfstoafequeftration. 
pearance,  and 
carried  on  to  a  le^ueftration. 

In  this  cafe  it  is  in  vain  to  take  out  procefs,  becaufe  the 
joint  debtor  is  out  of  the  kingdom. 

In  equity  3P0U  An  ixception  for  want  of  parties  here,  is  in  the  fame  nature 
mnc^foT  with  a  pVea  in  abatement  at  law,  but  if  you  go  upon  the  merits 
^nt  of  parties,  there,  you  can  never  take  take  it  up  again  :  Now,  in  equity^ 
at  the  hearing  you  may  take  exceptions  at  the  hearing  of  the  caufe*  or  you 
^.r/Vor  may  demur  for  want  of  parties.  ^  " 

cannot  plead  it 

in  abatement  at  law,  after  yon  have  gone  upon  the  meriti. 

Athw,  wherr  In  the  firft  place,  what  is  the  method  of  proceeding  at  law^ 
^0x1^  not  ^"  ^^^^  ®^  *  J^'"^  demand,  if  one  of  the  creditors  will  not  joia 
join  in  the  ac-  in  the  adion,  he  is  fummoned  and  fevered  5  if  he  will  not  pro* 
tion,  he  it  Aim-  ceed  jointly  after  fummons  and  feverancc,  then  the  other  ere- 
^T^nt^V'  ditor  has  judgment  quodfequaturjilum. 

othicr  hat  ludg- 

On 
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On  the  other  hand,  if  there  are  two  joint  debtors,  the  credi-  where  anadion 
tor  muft  bring  his  action  againft  both  ;   but  if  one  only  appears,  is  broaght  a^ainft 
and  the  creditor  carries  it  on  through  the  whole  line  of  procefs  'J^K"*  ^l^ll 
to  an  outlawry,  againft  the  perfon  not  appearing,  then  he  may  ly  appears,  the 
proceed  folely  againft  the  other,  arid  fliall  have  judgment  for  creditor  may 
his  whole  debt  againft  the  perfon  appearing,  and  judgment  only  fo/hls"^whole^ 
by   default  againft  the  perfon   who  does   not   appear,  which  debt  againft  the 
is  all  that  he  can  do  with  regard  to  the  latter;  for,  as  to  his  P^^°" ^r*!*"^* 
goods,  they  are  forfeited  lo  the  crown  upon  the  outlawry.         ^^^ml  the*pcr- 

fof\  who  docs  not 
The  proceedings  upon  the  ad  for  making  procefs  in  colirts^PF«"« 
of  equity  efFetSlual  againft  perTons  Who  refufe  to  appear,  5  G. 
2.  c,  T-S^f*  !•  are  as  follows,  **  Upon  the  defendant's  not  ap- 
pearing, the  court  may  order  the  bill  to  be  taken  pro  confeffi^ 
and  make  fuch  decree  as  (hall  be  thought  juft,  and  may 
**  thereupon  iffue  procefs  to  compel  the  performance  by  an 
immediate  fequeftration,  or  by  caufing  the  poffeffion  of  the 
cftate  or  effeSs,  demanded  by  the  bill,  to  be  delivered  to  the 
plaintiff,  or  ocherwife,  as  the  nature  of  the  cafe  (hall  require.' 


.  »>  . 


Before  the  afl,  you  might  carry  it  on  through  the  whole  line 
of  procefe  againft  a  defendant,  who  did  not  appear  to  the  fe- 
queftration^ and  no  further;  but  you  might,  notwithftanding^ 
fet  down  the  caufe  againft  the  other  defendant,  and  have  a 
decree  for  the  whole. 

If  you  could  do  this  before  the  a£t  of  parliament,  where  a 
perfon  was  in  the  kingdom,  but  obftinately  refufed  to  appear, 
miich  more  ought  the  court  to  make  a  decree  Againft  one  part- 
ner, where  the  other  is  out  of  the  kingdom,  that  an  accouitt 
Ihould  be  taken,  and  that  the  whole  which  appears  to  be  due  to 
the  plaintiff  feould  be  paid  by  the  defendant,  the  partner  who  is 
.brought  to  a  hearing  ^  and  his  Lordfhip  ordered  it  accordingly. 

Fitzir  verfus  Fitzer  and  Supbifis^  Fthruary  22,  1742.  Cafe  3c8# 

LORD   Rivers  by  his  will  gave  an  annuity  of  50/.  a  year,  ^^^  j^^^^  ^ 
•  during  life,   to  Catharine  Adair ^  now  Fitzer^  the 'plaintiff' will  ga?e  aa 
in  tnis  caufe,  payable  quarterly,  and    by  a  codicil,    direfled '"""'^y^^S?^* 
that  all  his  lands  fliould  be  charged  with  the  payment  of  it.       ^holfttwL^t, 

in  1726,  married 
tHe  defendant  Fitxer\  in  1718  they  agreed  to  part  ;  by  a  deed  of  reparation,  the  ho/band  covtoanted  t» 
lliow  her  14/.  perantik  out  of  hit  own  eflate,  and  24/.  moxty  to  be  paid  ^arterly,  out  of  the  an* 
nuity  of  50/.  and  zz  /.  a  year  to  hit  daughter,  by  the  plaintid^,  for  her  maintenance,  to  be  paid  quar- 
ittXy. 

The  bill  is  brought  againft  the  hu/band,  and  Stefbens,  a  creditor  of  his,  fince  the  execution  of  th« 
^ed  of  (eparate  maintenance,  to  have  the  trufts  or  that  deed  performed.  L»d  Hardzvt'cke  dstrted  tft- 
cording  to  the  prayer  of  the  bill  at  againft  the  hu^and\  and  at  tg  Stephens,  that  befoouldnvt  rtkafe  his 
claim  upon  the  annuity,  till  the  pUintiff  bad  paid  him  bit  dAt^ 

In 
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In  1726  Ihe  married  the  defendtnt  ^//z^,  and  in  1738  they 
agreed  to  part,  ^nd  bj  a  deed  of  feparatidn  the  hufband  cove-» 
nanted  to  allow  her  a  fcparate  maintenance  of  t^L  per  amn.  out 
of  his  own  eftate,  and  24/.  more  to  be  paid  quarterly  to  her 
out  of  the  annuity  of  50  A  and  12/.  a  year  to  his  daughter  by 
the  plaintiff,  to  be  paid  quarterly^  to  fuch  perfon  as  fliould 
maintain  the  daughter* 

The  bill  was  brought  by  the  wife  and  daughter  againft  the 
hu(bind,  and  againft  StepbenSy  who  is  a  creditor  of  the  huf- 
band's,  fince  the  execution  of  the  deed  of  feparate  maintenance^ 
and  to  whom  all  his  eftate  real  and  perfonal  has  been  affigned, 
purfuant  to  the  diredioos  of  the  infolvent  debtors  ad,  xGeo* 
2.  c.  22.  to  have  the  tiuft  of  the  deed  performed* 

It  was  infifted  by  the  defendant  Stephen's  counfel,  that  this 
was  a  voluntary  deed,  being  made  after  marriage,  and  with  re* 
gard  to  creditors  is  fraudulent  and  of  no  confideration,  and 
clearly  within  the  St.  ef  i^  Eiiz.  c.  5.  Twyn/s  cafe,  3  C^.  81. 
and  Eq.  Caf.  Ahr.  148.  were  cited  to  (hew  that  natural  Jove  and 
affedion  is  no  confideration. 

For  the  plaintiff  it  was  infifted  that  the  13  Eli%.  fays  only 
that  it  fliall  be  a  good  confideration,  and  not  a  full  and  aidequate 
confideration  :  and  that  this  conveyance  if  for  a  good,  though 
not  an  adequate  one,  has  taken  it  out  of  the  ftatute.  Vide 
Jones  verfus  Marjby  Caf.  in  Cb,  in  Ld.  Talbot^ s  time  64.  was  cited. 

They  argued  likewife  from  the  inconvenience  that  would 
arife  if  fuch  a  conftru6iion  fliould  prevail,  as  is  contended  for 
by  the  creditor's  counfel,  becaufe  it  would  be  almoft  impoffible 
to  make  a  fettlement  of  feparate  maintenance,  that  would  be  of 
any  force,  which  though  they  are  not  defirable,  yet  are  too 
often  necefiary  things,  for  the  hufband  by  contrading  debts  af- 
terwards would  have  it  in  his  power  to  defraud  the  wife,  and 
deprive  her  of  any  maintenance* 

The  true  conftrudion,  they  faid,  upon  the  ftatute  was^  that 
where  a  deed  is  merely  voluntary,  and  intended  as  a  fraud,  that 
it  fliould  be  confidered  as  fraudulent  againft  creditors,  but 
where  there  is  fome  confideration,  though  not  a  full  one,  that 
it  fliould  be  otherwife. 

The  creditor  had  him  in  execution  only  for  50/.  and  12 
years  afterwards  the  hufl^and  took  the  advantage  of  the  infol* 
vent  debtors  a£t. 

Lord  Chancellor, 

Have  you  any  inftance  of  it's  being  held  in  this  court,  that 
'  a  conveyance  from  a  huft>and  to  a  wife  without  any  pecuniary 
confideration  moving^  from  the  wife,  has  been  held  to  be  good 
"*:  creditors  ? 

Mr. 
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Mr.  Attorney  General,  council  for  the,  plaintiff,  faid,  that 
indeed  natural  love  and  affedion  alone  would  not  be  a  con- 
lideration ;  but  here  there  is  a  very  good  one,  the  maintenance 
of  the  wife  and  daughter;  for  fuppofe  the  wife  had  inftituted 
a  fuit  in  the  fpirituai  court  for  alimony,  and  the  hufband  by 
way  of  defence  had  infifted  there  upon  his  deed  of  feparate 
maintenance,  they  would  have  confidered  it  as  a  provifion  in 
that  court,  and  given  fentence  againft  the  fuit,  which  (hews 
that  the  ecclefiafticd  court  do  not  hold  it  to  be  voluntary^  but 
binding  upon  the  parties. 

Lord  Chancellor, 

The  queftion  is  with  regard  to  the  deed  of  feparation  in 
17389  and  the  trufts  declared  in  it,  whether  they  are  fraudu- 
lent within  the  13  Eliz.  againft  the  defendant  Stephens  the  cre- 
ditor* 

It  is  certain  that  every  conveyance  of  the  hufband  that  is  Every  volonrary 
Toliintary,  and  for  his  own  benefit,  is  fraudulent  againft  ere-  J^e'J^J^""^*?^ 

ditorS.  fraudulent 

againft  creditor!. 

Confider  then  whether  this  truft  deed  is  not  fo. 

The  plaintiff  before  marriage  was  intitled  to  a  rent-charge  Though  a  huf- 
cf  so/,  a  year  for  her  life  from  Lord  Riven*s  eftate,  (he  giarries  boMd'Jo*^^^. 
the  defendant  Fitzir^  and  for  fome  time  afterwards  they  lived  ttln  his  wif^u4 
together  as  man  and  wife,  and  though  the  hufband  by  law  is^^'i^ityetthe 
bound  to  maintain  his  wife  and  child,  yet  ftill  the  funds  out  of  ^r;ch°th'cmain- 
which  the  maintenance  is  to  arife  are  liable  to  his  creditors*       uunce  i«  to 

arifcy  a)%  liable 

This  being  fo,  he  conveys  the  annuity  to  truflees  to  fccure  *^  ^"  ««ditori» 
the  payment  of  24/.  per  ann.  to  tbci  wife,  and  12  A  to  the 
daughter. 

It  has  been  infifted  on  the  part  of  the  plaintiff,  here  is  a  fuf« 
ficitnt  valuable  confideration,  though  it  Was  admitted  on  all 
hands'  that  natural  affedion  alone  is  not  one  5  but  I  by  no 
means  allow  this  is  a  confideration,  for  if  it  was,  a  hufband  and 
wife  need  only  agree  to  put  fome  part  of  his  eftate  out  of  his 
power,  by  vefting  it  in  truftees  for  her  feparate  ufe  in  order  tqi 
defraud  the  creditors. 

The  cafe  in  the  fpirituai  court  put  by  4be  Attorney  General  The  decrees  ja 
is  upon  themifbehaviour  of  the  hufband,  and  is  the  determina-  J^^/f*^^'J"/^^^ 
tion  of  a  court  of  juftice,  who  have  jurifdiilion  in  thcfe  cafes  :  „ony  and  ^ 
befides,  their  decrees  for  alimony  and  maintenance  are  only  maintenance 
againft  the  pcrfon  of  the  hufband,  and  do  not  aftcd  any  part  of  ^^^^|f^|Jf^j"^ 
the  eftate,  fo  as  to  take  it  from  thehufband's  creditors.  hafband,  but 

affe^  not  th^ 

A  provifo  in  the  deed  of  feparate  maintenance,  that  if  the  ^^^^^^^^ 
wife  contraSs  debts  whereby  the  hufband  is  chargeable,  then  fc<MsiViMis.x^i!«^> 
Vol.  II,  h\  iwt^^^ 
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the  deed  is  to  be  void  ;  Co  that  notwithftanding  this  deied  (he  may. 
a:  any  time  diiavow  it,  and  take  up  goods  according  to  her 
r  ink,  for  here  is  no  covenant  on  the  part  of  the  truftees  to  in^ 
demnify  the  hufband,  but  refts  barely  upon  the  agreement,' 

It  has  been  argued  for  the  plaintifF,  ihit  the  hufband  is  de- 
livered from  the  burden  of  maintaining  his  wife  and  daught<;r. 

But  here  is  no  covenant  from  the  truftees  or  relations  of  the 
wife,  th.it  the  hufband  fliall  not  be  obliged  to  allow  her  a  greater 
mainrenance ,  or  tha:  the  hufband  fhall  be  difcharged  from  fuch 
maintenance. 

It  is  flill  ftronger  with  regard  to  the  daughter,  for  (he  was 
an  infant  at  the  time  the  deed  was^txecuted,  and  could  not  be 
bound  by  it;  and'befides  the  father  by  nature  is  obliged  to 
maintain  her;  fo  that  the  parties  are  not  bound  at  all. 

Then  confider  it  as  an  affignment  which  the  hufband  himfelf 
may  mijce  ufe  of  to  fence  iigainfl  creditors,  and  confe'quently  it 
is  fraudulent. 


This  cafe  flapds  quite  abftrafled  and  naked  from  any  cafes, 
where  there  may  be  a  covenant  by  relations  of  the  wife  to  in- 
demnify the  hufband  againft  debts  of  the  wife;  but  I  will. not 
now  determine  what  the  conllrutSion  of  even  fuch  a  deed  would 
be,  with  regard  to  a  hufband's  creditors. 

Confide  ations         This  is  not  like   the  cafe  of  Jcnes  verfus  Marjh,  for  there 
tf€norrol)e        jQc/.  was  paid   by  the  wife's  relations,  and  I  am  not  to  weigh 


nwigheo  in  too 
Mklct  ftaks. 


confiderations  in  too  nice  fcales. 

The  next  thing  which  has  been  infifled  on  for  the  plaintiffs, 
is,  that  fuppofing  no  fuch  deed  hal  been  executed,  as  it  was  a 
rent-charge  of  the  wife's  before  rv.arrirtge,  and  the  hufband  had 
become  a  bankrupt,  the  court  would  not  have  decreed  it  to.  the 
affignces  during  the  life  of  the  hulband,  unlefs  they  had  firfl 
agreed  to  fecure  fome  provifion  for  the  wife. 


'  This  is  the  cafe  of  a  freehold  of  a  wife,  and  devifed  to  her  for 
life,  and  during  the  coverture  the  hufband  might  have  a  legal 
remedy  by  Gii^rtfs  for  the  arrears  :  but  he  could  not  have  con- 
veyed  it  away  to  her  prejudice,   for  if  fhe  had,  furvived,  fLc 


The  huftjnd 
dnring  the  co-  , 
vertvn'  had  a 
legal  remedy  by 
di^r,  (s  tor  the 

•nnu^'y*  w^:rhcut  ^ould  have  bcen  intitled  to  the  rent-charge  again 

b«ing  firft  obligi-d 
to  make  a  pro- ' 
vifton  tor  hit 
mitt* 


Would  the  court,  where  this  is  the  cafe,  have  hindered  -the 
hufband  of  his  legal  remedy  by  diflrefs,  till  he  had  .firft  made 
fonie  provifion  for  his  wife  :  I  appiehend  by  no  means,  any 
more  than  they  would  do  it  where  a  man  marries  a  woman 
feiitd-of  lands  in  fee. 


And 
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And  even  in  the  cafes  of  aifignments  of  bankrupts  eftates,  orC'«<^*'^ors  in 
in   the  late  cafe   oi  Jew/on   verfus  Moulfon  ^  e  con* :  061.  27?  arein'th^ertothe 
1742,  vide  ante  417,  the  court  have  not  determined  that  credi-  jntereft  'he  huf- 
tors  are  not  intitled  to  the  intereft  the  hufband  has  in  the  wife's  ^^^^^  has  in  the 
chofe  in  a6iion  during  his  life,  but  have  recommended  it  to  them  ^,^„^  jj^-ng  hit 
to  allow  a  grofs  fum  to  the  wife  by  way  of  provifion,  and  to  life. 
take  the  reft  to  themfelves  to  prevent  a  greater  trouble. 

His  Lordfliip  decreed  that  upon  the  plaintiff  Mrs.  F//z#r's 
paying  the  defendant  Stephens  the  remainder  of  his  debt,  that 
Stephens  fliould  releafe  all  his  right  tp  the  annuity  to  the  truftec 
of  the  deed  of  feparate  maintenance. 

He  decreed  likewife  the  trufts  of  the  deed  to  be  performed, 
as  againftthc  defendant  Fitzer  the  hufband. 

Cofts  were  given  to  the  creditor  only. 

P<?^r^, verfus  Clarkj  February  22,  1742:  Cafe  309. 

A  Bill  was  brought  by  a  leffee  for  21  years,  under  the  Dean  Where  you  dravr 
and  Chapter  of  I^tnchejier,  againft  a  Lord  of  a  manor,  ^^^J"'^'^*^»^^°° 
and  the  tenant  of  a  particular  houfe,  that  it  might  be  pulled  °aw,VVmuft** 
down,  as  it  is  obftruded  the  plaintiff's  way  to  his  fields,  and  to  have  all  the  par- 
be  quieted  in  the  poffeiEon  of  the  way  for  the  future.  ^'^^  ^^^""'^  ^^"^ 

^  *  •'  court,  who  are 

neceffary  to 

The  defendant's  council  objefled  for  want  of  parties,  be- make  the  deter- 
caufe  the  Dean  and  Chapter  of  Winchejiery  who  are  the  owners  mination  com- 
of  the  inheritance,  are  not  brought  before  the' court.  quVt'the 

quedioA* 

Lord  Chancellor, 

If  the  relief  can  be  only  temporary,  it  muft  be  left  to  law; 
for  in  cafes  of  this  kind  the  court  will  not  interfere  unlcfs  they 
can  make  a  lafting  and  permanent  decree,  that  (ball  for  ever 
quiet  and  fettle  the  right,  and  will  not  decree  it  for  a  particular 
term  only.  ^ 

The  plaintiff  here  might  as  well  have  been  a  tenant  for  one 
year  as  twenty-one,  or  even  a  tenant  at  will. 

If  the  queftion  was  concerning  a  right  of  common,  though 
a  leafeholder  might  eftablifli  it  at  law,  yet  i-f  he  brings  a  bill 
here  to  eftablifh  fuch  right,  was  it  ever  done  without  having 
the  owner  of  the  inheritance  before  the  court;  the  fame  rule 
holds  upon  a  bill  brought  by  a  leffee  for  tithes,  or  for  eftablifli- 
ing  a  modus  ;  fo  is  the  pradtice  of  the  exchequer,  for  the  gene- 
ral rule  is,  that  if  you  draw  the  jurifdid^ion  out  of  a  court  of 
law,  you  muft  have  all  perfons  parties  before  this  court,  who 

LI  2  will 
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"will  be  neceflary  to  make  the  determination  complete,  and  to 
quiet  the  quefiion. 

The  cafe  of  Bvjb  verfus  ffyiernj  Pnc.  in  Ch.  530.  is  dif- 
ferent from  the  prefent,  becaufe  the  defendant  there  refted  en- 
tirely upon  a  forfeited  mortgage,  and  did  not  fet  forth  who  the 
owner  of  thfe  inheritance  was,  or  pray  that  he  might  be  made  a 
party ;  upon  the  whole,  this  is  a  good  objedion  for  want  of 
partief. 

A  decree  againft  As  to  the  objcAion  of  Rot  Slaking  the  reft  of  the  freeholders 
the  lord  of  a  ^nd  leffces  of  the  manor  parties,  if  they  do  not  think  proper  to 
rildTo^boWcrt  difpute  the  plaintifPs  right,  the  plaintiff  is  not  obliged  to  bring 
In  fed,  or  free-  them  before  the  couft  |  but  if  they  (bouM  not  fubmit  to  the 
hoMen  ^^^^*  right  he  claims  of  the  way,  a  decree  againft  the  lord  of  a  manor 
^    ^^*  will  not  bind  copyholders  in  fee,  or  freeholders  for  life,  bul 

they  may  controvert  the  right  notwithftandtng. 


who 
parttcfl  to  it* 


Cafe  310.  Sbudst  vtftvLS  J^fyUj  Fitruary  25,  174a. 

TH  E  bill  was  brought  againft  the  executors  of  Sir  Jt/^h 
Jeiyll  for  a  legacy  of  1000/. 

A  legjK;y  of  Sir  Jofeph'%  will  was  dated  the  j^th  of  A%  1738,  foon  after- 

uX^fbi  wiUof  ^*'^*'*  ^'■-  ^^^'^^^  ^^^  plaintiflPs  late  hufband  made  his  addref- 
5?  to  the  plain-  fcs  to  her,  and  fome  time  in  July  following  applied  to  S'xxjtjepbj 
tiff,  not  fatisfifd  who  was  her  uncle,  for  his  approbation,  who  being -iatisned 
by  the  500/.       ^jjj^  j|^^  match,  faid  he  would  give  him  500/.  but  as  it  waa 

ftiveii  upon  the  .i».i  .  "^.  •••• 

marriage  in  the  not  Convenient  to  let  him  have  the  nioney^  he  would  draw  a 

teOator's  life-     notc  payable  to  him  on  the  2^th  of  March  1 739,  and  lodge  it  in. 

^^**  Mr.  HiW%  hands,  to  be  dclivwed  to  Mr.  Shudal  after  the  iiar- 

riage  was  had,  (which  he  did  accordingly),  and  alfo  faid  that  he 

woufd  leave  fomething  to  his  niece  by  his  will,  but  that  he 

would  not  be  put  under  any  obligation  of  doing  it. 

Upon  the  ujth  of  Avgufi^  I73S>  Strjofepb  died  without  re- 
voking his  will,  and  the  very  next  day  the  plaintiff  and  Mr, 
Sbudalvftxt  married. 


The  queftion  Is,  whether  the  legacy  of  1000/.  given  to  the 
plainiifF  under  iht  will  is  fatisfied,  by  the  500/.  given  upon  the 
marriage  in  the  teftator's  life-time.  »^ 

Mr.  Solicitor  General  for  the  plaintiff^ 

Argued  that  this  cafe  is  not  within  ^he  general  rule  of  pre- 
fumptive  fatisfadlion^  for  when  it  has  been  fo  conftroed,  it  ts 
where  the  bequefi  under  the  will  is  exprefsly  given  to  a  daughter 
for  a  portion  j  and  cited  Hartm  rerfus  H^hitmon^  i  P.  IV.  681. 

Heic 
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Here  the  legacy  of  looo/.  is  given  generally  to  the  plaintifF, 
who  is  the  teftator's  grand  niece :  there's  no  ground  to  ima* 
gin?  that  bccaufe  the  tefta tor  gave  500/.  in  his  life-time  to  the 
hufbaod,  he  intended  it  fhould  go  in  part  fatisfa<Slion  of  the 
plaintifPs  legacy.  Vide  Spinks  verfus  Cdpt^  Jan.  27,  1742.  Be- 
fiJiS,  the  note  given  to  the  hufband  was  by  no  means  for  her 
benefit,  for  it  might  have  gone  to  his  executors,  nor  was  there 
any  fettlement  made  by  thehuiband  in  confideration  of  thefum 
fo  advanced,  and  he  is  now  dead  infolvent. 

Mr.  Attorney  General  for  the  defendant  the  executor  faicf, 
that  as  the  teftator  was  confulted  on  the  match,  and  not  her 
own  father,  Sir  y^/5'/^  ftands  \n  Uc9  panntisy  and  confequent* 
ly  from  the  nature  of  the  cai^  it  was  intended  as  a  portion.  • 

A  ftrong  circumftance  to  (hew  his  intention  with  regard  to 
tUe  plaintiff*,  is,  that  notwithflanding  the  teftator  had  given  to 
another  niece  Margartt  Hill^  a  legacy  of  1000/.  yet  upon  ad* 
vancing  to  her  afterwards  500  /•  upon  her  marriage,  he  told  his 
Secretary  Mr.  M$rUmiry  that  now  (he  fhould  have  but  500/. 
under  the  will :  and  though  it  does  not  appear  that  he  ex- 
preiTed  himfelf  in  the  fame  manner  upon  the  marriage  of  Mrs. 
Shudaiy  yet  it  is  mod  natural  to  fuppofe  that  his  intention  was 
the  fame. 

The  Chancellor  made  two  queftions  in  this  cafe. 

Firft,  Whether  there  is  a  prcfumption  of  farisfaftion,  or  an 
ademption  of  the  legacy,  by  what  Sir  Jojiph  Jtiyll  did  after- 
wards in  his  life-time. 

Secondly,  If  there  is  not  a  general  prefumption,  then  whe- 
ther there  is  any  thing  in  the  caufe  which  amounts  to  a  proof 
that  he  intended  it  as  a  fatisfa£lion. 

This  muft  depend  upon  the  note,  and  the  evidence. 

Sir  Jofipb  by  his  will  has  given  to  the  plaintiiFby  the  name 
of  Elizahith  Parfonsy  and  to  Ann  Parfins  her  fitter,  a  general  ler 
gacy  of  1000  /•  a-piece 

About  ten  weeks  after  Mr.  Shudal  acquaints  Sir  J^fepb  Jeiyll 
with  his  intention  of  marrying  the  plaintiff,  who  approved  of 
the  match,  and  immediately  drew  a  note  for  500/.  payable  to 
Shudal  the  2%tb  ofMarth  next. 

After  this  convcrfation,  and  the  giving  of  the  note,  it  ap- 
peard  to  have  been  the  intention  of  the  parties  tp  have  married 
in  a  fortnight  or  three  weeks  at  farthcft. 

LI  3  The 
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THc  qucftion  is,  if  there  is  any  prefumption  to  be  drawri 
from  hence. 

I  am  of  opinion  that  if  the  cafe  retted  here,  it  would  not 
create  a  prefumption  of  fatisfa&ion  either  of  the  whole  lOOo/. 
or  part  of  it. 

Where  a  father  -pi^^  general  runof  cafes  is  upon  a  father's  making  provifion 
^Ji^ally^^nlcT  z  hy  way  of  portion  for  a  daughter  in  his  life-time  :  this  is  truly- 
will  toa<i2u.,h-  faid  to  be, a  debt  of  nature  from  a  parent  to  a  child,  and  though 
ter,  bcmuitbc  ^^  ^1^^  ^  legacy  ffcnerallv  under  a  will,  yet  he  muft  be  under- 
inrtn  it  as  a  pjr- ftood  to  mean  It  as  a  portion  ;  and  therefore  if  he  gives  aiuni 
tion,  and  if  he  afterwards  to  her  upon  her  marriage,  it  is  for  the  fame  end, 
^Ilw^r*^!  fum   ^^^  confequently  an  ademption  of  the  legacy. 

on  xnairia^e,  iiU  an  ademption  of  the  legacy. 

^j^^j  This  court  to  be  fure  leans  ftrongly  againft  double  portions, 
•rewbatU'.is  or  double  provifions,  and  whether  the  portion  given  in  the  life- 
court  ftronely  (ji^e  is  lefs,  or  not,  is  no  ways  material ;  but  all  thefe  cafes 
^'^hctbfrthc'po"-  differ  extremely  from  a  bounty  given  by  a  remote  relation, 
tion  given  inths  though  I  will  not  fay  but  there  may  be  cafes  between  collateral 
life-time  be  icfs  relations  which  would  be  confidered  as  an  ademption  ;  for  fup- 
wa^s  material,  pof^  a  child  to  be  an  orphan  without  father  or  mother,  undec 
wbcre  an  cr-  che  care  of  a  collateral  relation,  who  by  h.s  will  gives  her  a 
phan  18  under  legacy,  and  ejcprefl'es  it  to  be  for  her 'portion,  and  afterwards 
latVaWtiat  on,  makes  a  provifion  for  her  in  his  life-time,  I  fbbuld  be  inclined 
and  hr  by  will     to  ihiiilc  this  an  ademption. 

gives  her?,  ie  ^acy, 

which  is  ex?r*flfcd  to  be  for  her  portion,  and  afterwards  provides  for  her  in  his  life- time  j  Lord  Hardwieke 

inclined  to  think  this  would '  be  an  ajcmptioo. 

But  in  the  prefent  cafe,  the  plaintiff's  father  is  living,  and 
a  collateral  relation  only,  her  great  uncle^  gives  her  a  general 
legacy  :  now  I  do  not  know  any  cafe  where  fuch  a  <relation'§ 
giving  a  general  legacy,  and  afterwards  advancing  the  fame 
perfon  in  his  life- time  has  been  held  to  be  a  fatisfadion,  and 
therefore  differs  from  the  cafes  of  fathers,  or  grandfathers,  ftand- 
jng  in  loco.poi^ntis. 

The  chief  flrength  of  this  cafe  depends  upon  the  fecond 
queftion,  whether  from  the  proofs  which  have  been  read  it 
appears,  that  the  teftator  intended  it  as  a  fatisfadtion. 

In  the  cafes  of         J. am  of  opinion  that  the  evidence  does  import  quite  the  con- 
^^^^^Ixof^^'  ^^^'■y^  ^"^  P^*"^^  declarations  have  been  conftantly  admitted  ii;i 

darations  have   aU  thefe  cafes. 

always  been  ad- 

Jnitufd.  Sir  Jofeph  JAyWs  faying  to  Sbudal  that  he  would  leave  the 

plaintiff  fomething,  but  that  he  would  not  lay  himfelf  under 
an  obligation  to  do  it,  for  fhe  muft  take  her  chance,  imports^ 
that  he  intended  to  give  her  a  legacy  by  the  will.. 
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*  But  how  h  itpofEble  for  a  court  of  jufticc  to  fetde  what 
was  the  quantum  tlie  teftator  intended  ;  and  can  I  imply  that 
he  intended  to  leave  her  no  more  than  500/. 

Suppofe,  even  in  the  cafe  of  a  father,  he  had  given   500/.  Sunpore  a  father 
to  a  daughter,  or  to  the  huiband,  as  a  'poriion,  and  had  faid,  f'^^s »  d.)u,h;er 

X        ,  •  T  11    1  1  i-  I   •  1  -11        .  500^    as  a  por- 

at  the  lame  time,  1   will  leave  her  fomethmg  by  my  will,    but  tion,  in  mr. 
will   not  lay    myfelf    under    any    oblisraticm,  and    you    muft  riaec,  and  fays,  I 
take  the  chance  ;  a  court  of  equity  would  not  have  held  this  ^ '^*  l^"*'^  u^^ 

»  J  ■r,,  ^f*^.  M  lorTiCth  ng  by  my 

to  be  ademption  or  the  legacy  under  the  will.  wili.but  wiiinoc 

,  oblige   rryiVlf  fo 

But  it  is  faid,  the  con^ru6lion  in  this  cafe  muft  be  by  way  not' be an^adlrop- 
of  analogy  to   what  Sir  Jofeph  ^Jekyll  has  done  with   regard   to  uon, 
another  great  niece,  Mrs.  Margaret  Hill, 

But  though  he  has  altered  his  will,  as  to  one  perfon,  I  can  The  altering  a 
•  never  take  it  to  be  an  evidence  of  his  intention  to  alter  the  le-  will  as  10  one 
gacy  of  another   perfon  ;  and  therefore,  the  inference  to   be  be*tjken"as^ar[ 
drawn  from  hence,  makes  rather  for  than  againft  the  •  plain- evidence  of  the 

^j^  tcftator's  in  en- 

tioni  ro  alter  the 
le{>acv  as  Co  an- 

As,  therefore,  I  am  of  opinion,  that  even  a  father  giving  his  other'. 
daughter  a  portion  in  hisr  life-time,  and  accompanying  it  with 
fuch  declarations,  would  i\ot  have  been  an  ademption  of  any 
legacy  bequeathed  to  her  under  a  will,  a  fortiori  I  ought  in 
this  cafe  to  decree  the  executor  to  pay  1000/.  to  the  plaintiff, 
with  intereft  at  4/.  per  cent,  from  one  year  after  the  teftator's 
death  :  I  (hall  give  no  cofts  on  either  fide. 

Middlecome  verfus  A^arlow^  February  28,  1742.  \^^\t  311. 

yf  Who  was  intitled  to  a  leafchold  eftate,    and   a   (hare  in  ^-  '"titled  to 

jTi  ,  ^  ,  .-    1  r     I       .  /-         \      t.  ^ooL   marries 

•^-^*    the  relidue  of  her  fathers  perfonal  eltate,  amounting  to  ;;hiift  an  mfant, 
500/.   marries  during  her  infancy  j  the  hufband,  by  deed  after  the  hufband,  by 
marriage,  agrees   with    her  father's  executors   that  ^he,500 /.  ^^^"''^^^^^'^'^^^^^ 
fliail    be  fettled  to  her  feparate  ufe  for  lif^,  and  after  her  death,  ^oo/.  ihali  be 
to  the   iflue  of  the  marriage  ;  and   in   the   deed   is  a    provifo  to  her  it^paMie 
empowering  the  truftees   to  advance  the  hufband  "all  or   any  JJ^^^^^jJ^^*  ^^^^^ 
part  of  the  money  by  way  of  loan.  to  the  iffuc  of 

the  marriage  j 
in  the  deed  was  a  provifo,  empovering  the  truftee  to  lend  a  part,  or  the  whole,  to  the  huiband  ;  be 
lent  him  the  500/.  and  in  fourteen  months  after  he  bt-came  a  bankrupt  5    the  truftee  brought  his  bill  to 
be  admitted  a  creditor      Lord  HardwUke  decreed  be  pould  come  in  at  a  creditor  under  the  commijjion  fcr 
the  money  belaid  to  tbe  bujband. 

In  purfuance  of  this  provifo,  the  truftees  lent  the  hufband 
all  the  money,  and,  fourteen  months  after  the  execution  of 
\\i^  deed^    he  became  a  bankrupt. 

3L  1  4  The 
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The  bill  is  brought  by  the  trufteet  to  be  a^dmitted  creditors 
under  the  cominiffion* 

The  defendant,  the  affignee  of  the  bankrupt,  infifts  this  was 
ndt  a  loan  by  virtue  of  the  provifo  to  the  hufband,  but  a  pay-r 
ment  to  him  of  the  legacy. 

Receipts  were  produced  under  the  hufband's  hand,  for  mo«r 
ney  due  on  account  of  the  legacy,  one  of  which  was  before  tb^ 
deed,  for  the  fum  of  one  hundred  pounds^  the  reft  after  the 
execution  of  it. 

Lord  Chancellor, 

The  queftion  is.  Whether  this  deed  is  upon  fuch  a  confide^ 
ration  as  to  prevail  againft  creditors. 

Lfettl«neiit  ^     I  am  of  opinion  it  is  j  for  if  a  man  marries  an  infant,  and 
yi«y  is  gooa^'  makes  no  manner  of  provifion  before  marriage,  a  fettiemept 
'      tiM  imr-  made  afterwards  is  good,  wheire  there  is  no  proof  of  his  being 
^J.y     indebted  at  the  time. 

at  tne 
J  and  the 

wife,  wheo  mar-  In  the  prefeut  cafe,  it  is  very  far  from  being  an  unreafonable 
md,  an  lahnu   fettlement,  as  there  was  no  part  of  the  hufband's  eftate  fettled^ 

This  is  not  within  the  meaning  of  the  13  £/ik.  which  con* 
fines  it  to  fuch  conveyances  as  are  made  to  defraud  creditors  | 
now  at  the  time  this  deed  was  made,  there  was  not  (o  much  a^ 
a  fingle  creditor  5  (o  that  even  taking  it  at  law,  it  would  be 
difficult  for  the  creditors  to  come  at  it. 

If  there  was  any  doubt  as  to  the  time  of  the  execution,  it 
might  be  a  ground  for  direAing  an  iifue  ;  but  the  evidence  is^ 
that  it  was  executed  about  the  time  it  bears  date. 

NSntber  th«  Imf-  This  being  fo^  if  you  confider  it  upon  the  general  equity  iq 
^^ij^*^'  ^^^^  court,  neither  the  hufband,  |iorany  perfon  (landing  in  his 
hb  place,  »n"    pl^cc,  caA  havc  the  fortune  of  the  wife^  without  making  a  prOf 

Jiave  the  wife* t     yifion. 
fortune  without 

tei,  ' '  If  the  trufiees  of  the  hulband  have  done  the  fame  thing  witJuL 

regard  to  the  wife,  which  the  court  ^ould  have  obliged  them  to 
do,  how  is  it  unreafonable  ?  For  though  I  ^gree  the  court 
would  not  havedireded  this  fettlement,  fuppoflng  thehufi)and( 
bad  any  eftate  of  his  own  to  fettle,  yet  it  was  very  proper,  as 
there  is  no  confideration  of  the  hufband's  fide,  and  as  the 
fdurt  would  have  done  juft  the  fame  thine^  upon  the  Maf* 
ter's  reporting  this  to  be  the  circumftance  of  the  cafe^  there  is 
no  jground  to  call  it  an  unreafonable  fettlement* 
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The  court  never  weighs  nicely,  what  will  be  the  particular  if  a  fettkment  b« 
advantage  on  one  fide  or  the  other  under  a  fettlcmcnt,  if  it ^j^ftiJ^S"2lli^ 

is  j  uft  in  general,  ,  tage  on  one  fide 

or  the  other  wiU 

Though,  after  the  execution  of  the  deed,  the  receipts  are  *****  ^^^  ^ 
given  as  for  a  legacy,  yet  it  muft  be  taken  to  be  upon  the 
footing  of  the  deed  of  truft,  and  therefore  I  muft  decree  the 
plaintiff  to  come  in  as  a  creditor  under  the  commiifion  for 
fucb  money  as  he  paid  to  the  hulband  after  the  deed  was  exe- 
cuted. 

^W  verfus  Brianty  March  3,  1742.  Cafe  312.    '^ 

THE  plaintifPs  wife  was  intitled  to  the  refidue  of  her^^^j^  ^^j.^ 
grandmother's  eftate  under  her  will,  and  likewife  was  aUtnto/dMrguu 
left  executrix,  and  durante  minon  atate  her  father  was  a^dmi-  mnore  ^ate  of 
niftrator  :  at  the  time  of  her  marriage  with  the  plaintiff,  he  wi«"e5SS m 
was,  by  agreement,  to  have  8oo/.  from  the  father,  which  in  refiduary  legatee  , 
the  fettlemcnt  is  mentioned  to  be  a  portion,  and  in  confidera-  ^^^  grandmo- 
tion  of  natural  love  and  afFedion.  ^,ttt6,  when^Ae 

married  with  the 
plainttflr,  that  he  ihould  have  800/.  which  in  the  iettleinent  it  called  a  fmioMs  Lord  Hsrdfoicke  re* 
fufed  ro  decree  an  account  of  the  grandmother's  perfooal  eftate,  at  (he  had  been  dead  twenty  jeart  j  bi|t 
^iie^ed  ih?  father's  repreiientative  ihould  account  /or  his  ptffonal  eftate  at  to  the  800  /•  ealy^  aa^ 
f ncercft  at  4  /i  /M*  teni.  from  the  niurriage. 

It  was  infiiled  for  the  plaintiff,  thatt  he  is  intitled  to  an  ac-^  ^ 
count  of  the  refidue  of  the  grandmother's  eftate  from  the  re- 
prefentacive  of  his  wife's  father;  and  that  the  800/.  paid  by 
her  father  upon  her  marriage,  was  not  in  fatisfa£tion  of  this 
refidue,  efpecially  as  it  is  exprefTed  to  be  given  for  natural 
love  and  affedion ;  and  as  the  father,  at  the  time  of  the  mar* 
riage,  was  worth  at  leaft  8000/.  and  had  only  this  daughter 
and  one  fon,  his  counfel  argued  it  was  not  probable  be  meant 
it  as  a  fatisfafiion* 

That  conftraftiire  fctiifaAioni  muft  be  drawn  from  drcuniN 
i^ances. 

That  there  is  no  cafe  to  be  produced,  where  a  father  is  in* 
^bted  to  a  child  on  account  of  a  demand  under  the  will  of 
a  collateral  relation ;  that  before  the  demand  is  liquidated^ 
his  giving  a  fum  as  a  portion  to  this  child  has  been  held  ta 
be  a  fatisfadion  of  this  demand  :  for  this  purpofe  was  cite4 
Pra.  in  Chan.  Chi4lej  verfus  Ui^  22&.  and  Barnham  verfu4 
PhiUipSy  heard  about  a  year  ago  befo^t  Lord  fiarduricii. 

The  counfel  for  the  defendant  refted  cbiefiy  upon  the  parol 

declarations  of  the  plaintiff  and  his  wife,  foon  after  the  mar^ 

riage,  that  the  800/.  was  intended  botjh  at  a  portfoo,  and 

9    fatis(a^iox^    likewife   as    iq  the    r^i^duf;  Af  the    grand^ 

9  W»tk«'V 
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mother's  eftate,  and  the  depofitions  of  fix  or  feven   witneflls 
were  read,  which  were  very  full  to  this  point. 

To  jencounter  this,  on  the  plaintifPs  fide  was  read  the  evi- 
dence of  the  father's  declarations  before  and  after  the  mar- 
riage ;  that,  he  faid,  his  mother  had  left  500/.  at  leaft  to  his 
daughter;  and  that  he  would  give  yohn  JVood  (the  plaintiff) 
1000/..  and  make  a  man  of  him  ;  and,  not  above  fix  weeks 
before  his  death,  faid  to  the  plaintiff,  thou  knoweft  I  owe 
thee  a  great  deal  of  money,  and  thou  fliall  not  be  wronged 
of  a  farthing. 

Lord  Chancellor,' 

The  plaintiff  is  intitled,  of  courfe,  to  what  remains  due 
upon  the  800/. 

•  The  doubt  is,  whether  there  ought  to  be  an  account  taken 
of  the  grandmother's  cftatc. 

I  am  of  opinioHi  there  are  no  grounds  to  diredl  fuch  an  ac- 
count. 

If  I  was  to  do  it,  after  fuch  a  length  of  time  as  twenty 
years,  for  fo  long  the  grandmother  has  been  dead,  it  would  be 
laying  down  a  rule  that  muft  create  great*  confufion,  * 

The  firft  queftion  is.  Whether  there  is  a  pre fumptive  fatis- 
fa^ion  of  the  legacy  to  the  plaintifPs;  wife,  under  the  grand- 
mother's will,  by  the  800/.  being  advanced  to  her  by  the  fa- 
ther on  her   marriage. 

I  do  not  think  any  certain  riile  can  be  laid  down,  but  the 
cafes  muft  depend  upon  their  particular  circufnftanccs. 

In  tnoft  cafes  a  •  There  arc  very  few  cafes  where  a  fatherS^ill  ndt  be  prefumed 
father  will  be     ^q  j^^yg  ^^M  the  debt  he  owes  to    a  daughter,  when,  in    his- 

•refumed  to  h^ve  ,.^       •        ,    i_  •  i_         •  •  r  \  . 

paid  the  debt  he  life-time,  he  gives  her  in  marriage  a  greater  fum  than  he 
owes  a  daughter,  owed  her  :  for  it  is  very  unnatural  to  fuppofe  that  he  would 
^henin  his  life-  ^j^^^^^  ^^  leavc  himfelf  a  debtoT  to  her,  and  fubica  to  an   ac^ 

titne  ne  gives  ner  '  j 

ft  greater  fum  in  COUttt. 
marriage.  . 

Portion,  not  only  \  The  word  poHion^  to  bc  fure,  may  imply  a  fortune  out  of 
iu^^of  thcT"^  *^  father's  eftate  ;  hut,  on  the  other  hand,  it  relates  likewife. 
ther'sefUtV  bLt  ^o  what  the  wifc  brings  with  her  in  marriage,  and  anfwers. 
jnay  alfo  relate  to  to  the  word  dos  in  Latin  ;  fo  that  it  is  as  properly  and  natu- 
bHn^vvithTIr  ''^'^^  applied  to  this  fenfe  as  the  other,  and  no  argument  in 
in  marriage,  and  favour  of  the  plaintiff  is  to  be  drawn  merely  from  the  teraii 
anfwers  to  the   A^r//V^  bting  made  ufe.  of  in  the  marri^ge-fetjlement, 

yfox^  doi  in  La-;  «-»  ...  «. 

f//?.  .'»«'•.  .    .     }.  A* 
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As  to  the  cafe  of  Chidley  verfus  Z^^,  the   ground    Sxrjohn'^^^^''^'^^^ 

Trevor  went  upon  was,  that  the  hulband  knew  nothing  of  the  lu^e^of '^thc'^dc^* 

legacy  to  the  wife  from  the  collateral   anceftor,  and  'therefore  cree,  in  the  cafe 

held  it  was  not  fatisfitd  by  the  portion,  though  it  was  a  much  ?^ ^^'^'^Z?'^"^ 

larger   fum   than  the  legacy:   but  I    muft  own  I  think  that  fl/oJiid\ave  been 

was  an  extreme  hard  cafe,  and  I   believe  I  fhould  have  been  inclined  to  haf« 

inclined  to  determine  it  otherwife.  -  determined  it 

otherwue*' 

The  other  cafe  was  Barnham  verfus  Phillips^   heard  before . 

me  in  1741. 

There  the  father,  a  freeman  of  London^  made  his  will,  and  A  fremaii  of 
divided  his  eftate  according  to  the  cuftom,  and  the  dead  mzn^s^f^'^f  "^  ' 

,        1      •  r    .  i  •  •  r  111,  /-  1        .     divided  his  t^t^ 

part  he  deviled  among  his  wife  and  children;  afterwards,  in  according  to  the 
his  life-tim??,  he  marries  one  of  his  daughters  and  gives  her  <=^^on»»  ^<*  d«- 
1000/.  wh!ch  the  court  declared  to  be  a  fatisfadion  of  ^^^^^it-'^^^l^^^t 
orphaniije  ibare,  but  not  as  to  her  fhare  in  the  dead  man's  mong  his  wifo 
part,  bec^.ufe  ii  was  uncertain,  at  the  time  the  will  was  made,  *"*^  children  ^ 
to  w^at  fum  it  would  amount.  /  gavcTdanghtcr 

1000/.  in  mar- 

If  the  prefent  cafe,  therefore,  retted   upon  the  prefumption  a"f!tisVa£Uon  o? 
only,  I  ihould    be  of  opinion  that  the  800/.  was  a  fatisfac- the  orphanage 
tion  for  the  refidue  under  the  grandmother's  will.  .  ^*7>  tut  not  «• 

°  to  her  iharc  it^  * 

the  dead  inaa*4 

It  hay  been  faid  the  legacy  was  unliquidated,  and  no  ac-  part. 
count  has  been  taken  of  the  grandn)other's  eftate  to  this  day; 
;5ind  if  there  were  any  grounds  to  think  that  the  refidue  under 
her  will  was  more  than  the  fortune  given  to  the  plaintifPs 
wife  in  marriage,  it  might  be  a  reafon  for  diredting  an  ac- 
count of  this  eftate,  but  50a/.  is  admitted  to  be  the  utmoft 
amount. 

The  evidence  on  the  defendant's  fide,  with  regard  to  the 
declarations  of  the  plaintiff  and  his  wife,  are  very  llrong,  and 
applied  diredly  to  the  point  of  fatisfadion. 

And,  on  the  other  fide,  there  are  only  lopfe  arid  genera} 
declarations  of  the  father,  that  be  was  indebted  to  the  plain- 
tiff-.   .  ' 

Lord  Chancellor  deer  ted  zn  zccount  of  the  father'^  perfonal  From  1725,  the 
eftate  as  to  the  800  /.  only,  and  intereft  at  4  /.  per  cent,  from  ^'""^  ^^rd&'ng 
the  marriage  againft  his  reprefentative  ;  the  plaintifPs  counfcl  OreTtieal!  the 
prefTed  very  much  for  5 /.  percent,  but  from  1 725,  the  time  €<>"'*  J»»ve  ne?tr 
Lord  Chancellor  King  had  the  feals^  the  court  have  never  di-^^^f^Jj;"^  ' 
refted  5  /.  per  cent^  ,cent.  intwtft  ^i 

*         ^       •         '   '  ,     thaiB  cafet, 

Failkinf 
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Cafe  313,     ValHant  wtx(\x%  DodemaJy  March /^^  I742>  ot  Lord  ChancilUr'$ 

houfe. 

Tbe  defendant 

having  exainiacd  rYlHE  bill  was  to  be  relieved  againft  ^  colluiive  afSgnment 
fJix.Brifi^,ji^     I      ^^g  ^y  the  defendant  Dadenuad  of  i  leafe  to  one  Laf^ 

clerk,  in  coart«  'ff*  -r-  •        t.       r*i  •  1  .t  •'• 

the  plaintiff  e«-  ^«">aprifoner  in  the  tueij  in  order  to  avoid  paying  aground 

hibiccd  iniero    rcnt  to  the  plaintitf";  the  defendant  Dodimead  had  examined 

Slmmi«r»>i«!'  ^^'  Br/y?w,  clerk  in  court  in   the  caufe,  who  demurred  to 

to  which  A#^-*  the  plaintiff's  interpgatories  on  a  crofs  examination. 

mmttttdg  tor  that 

he  kn«w  Mching  of  the  mattert  iaqoircd  «^  except  what  canoe  to  hit  knowledge  as  the  defendant's  ckrk 

m  €mt}9  m  a^Mt :  l^d  CkoMCtUor  mftr^ruUd  tbe  dgmurrer,  tmd  orderid  bim  to  wfwtr  tbe  inter  rmg^cria. 

The  demurrer  was,  for  that  he  knew  nothing  of  the  feve- 
ral  matters  inquired  of  by  the  interrogatories,  befides .  what 
came  to  his  knowledge  as  clerk  in  court,  or  agent  for  the  de^ 
fendant,  in  relation  to  the  matters  in  queftion  in  this  caufe, 
and  therefore  fubmittcd  to  the  court^  whether  he  ihould  be 
obliged  to  anfwer  thereto. 

Lord  Chancellor, 

This  4eMurrer  Thefe  demurrers  ought  to  be  held  to  very  ftriS  rules  ;  I  am 
coverttoooMich,  ^f  Qpj^j^j  there  arc  feveral   objedions   to  this  demurrer,  I 

It  ought  to  con-    ;.    A    .  ,  I    y  I      /•  1       I  *."*.. 

dude,  that  he  think  It  covers  too  mucb,  and  is  very  looieJy  drawn,  for  all 
knew  AothiD<    demurrcrs  of  this  fort  ought  to  conclude,  that  be  knew  no* 

^'rioV^of 'hi?"  ^'^^'^g  ^"'  ^y  ^^^  information  of  bis  client. 

clmit. 

Thi  firji  objiSiion  made  againft  this  demurrer  is,  That  it 
appears  in  this  cafe,  that  the  matters  inquired  after  by  the 
plaintifPs  interrogatories  were  antecedent  tranfa^lions  to  the 
cooimencement  of  the  fuit,  the  knowledge  whereof  could 
not  come  to  Mr.  Brj/low^  as  clerk  in  court,  or  folicitor. 

Wliareatlaw  The  fecond  ohje^ionj  That  this  is  a  crofs  exam ination^  and 
the  perry  caila  wherever  at  law  tbe  party  calls  upon  his  own  attorney  for  a 
fwrwitnfft,*tl^  witnefs,  the  other  fide  may  crofs-examine  him,  but  that  mujft 
other  fide  may    be  only  relative  to  tbe  fame  matter,  and  not  as  to  other  points 

crofa-eiamiiie  £  ^y^^   ^^^^ 

\kim  to  the  poiQt 
i^  the  caufe. 

The  third  otji^toHf  That  it  is  too  general ;  for  the  words  arey 
that  be  knew  nothing  but  as  clerk  in  court,  or  4fg€»i. 

^o«BiUi,roliot»ry  l^ow,  the  word  agint  is  very  extenfive  and  uncertain^  for 
pr  attorney,  «say  no  perfons  are  privileged  from  being  examined  in  fucb  cafe^ 
t^w^^^X'rvH^  but  perfons  of  the  profeiEon,  as  counfel,  folicitor,  or  attor* 
In  fuch  ca(c»,    ncv,  for  an  agent  may  be  only  a  ftcward,  or  fcrvaiu. 

)l)^t;iotanJte9t.  yj^ 
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The  fourth  ohjeSf  ion  J  That  one  of  the  interrogatories  was  an 
enquiry  concerning  the  proving  of  the  deed  of  aflignnient, 
which  was  exhibited  ;  I  am  of  opinion,  that  he  ought  to  an- 
fwer  to  this,  though  he  fhould  be  privileged  a$  to  other  ihatters. 

'  Lord  Hardwicki  feemed  chiefly  to  rely  on  the  cafe  ^f  ^^^  DoBg^toipAng 
Seuth-fea  Cempany  ztid  Dolliffe^  which  was  this  :    Mr.  DoWffe^  abrwidMafuper- 
upon  his  going  abroad  as.  fupercareo  to   the  South-fea  com-  ^J^'^^ga^jjjj 
pany,  entered    into  articles,  wherein   was   a  Covenant  from  the  &«//».//4i 
Mr.  DMffe^  not   to  demur   to  any  bill  the  company   (hould  company  he 
bring  within  two  months  after  tws  return  to  England^  which  ^JIJ  toTnVwil 
time  was  altered  to  fix  mpnths.  they  night  briai 

within  two 
montht  after  hit  return,  which  which  was  altered  nfterwarda  to  fm:    Gamhier,  who  drew  the  articles, 
demurred^  at  council  to  the  company,  to  DtWffii  examintof  him  }  the  demurrer  over^rukd^fw  that  vjbM 
he  knew  was  as  the  conveyancer  cnly, 

Mr.  Dolltffe  wanted  to  examine  Mr.  GamHer^  who  had. 
fettled  the  articles  touching  the  time,  which  Mr.  DoUiffe  fug* 
gefts  was  altered  without  his  privity  or  knowledge. 

Mr.  Gamhlir  demurred,  as  beinjg  eounfel  for  the  company, 
but  the  demurrer  was  over-ruled,  for  that  what  he  knew  was 
as  the  conveyancer  only. 

It  was  heard  before  Lord  Chancellor  King^  and  Lord  Hard* 
/wide  was  eounfel  in  it. 

« 

For  the  plaintiff  was  cited  C«/f;  vcrfus  Pichring^  Vtntr.  197.* 

/ 

L^rd  Cbancilhr  over*rul|:ed  the  demurrer. 


Godwin  verfus  Winfmore^  Marth  10,  1 742.  Cafe  314^ 

A    Bill  was  brought  by  a  widow  for  a  cuftomary  eftatc  in  xhef  theroftlit 
jf\^  land   at  fPorcefier ;    .the   hufl)and*s   father  bpught  the  pi^inttfir^  huf- 
lands,  which  were  conveyed  to  him  and  2>.   and  the  heirs  of  band  bought 
the   father;    the   father  dies  after  devifing  the  lands  to  the ^«^;7;„'J^['^" 
hufband  in  tail;  2>.  furvived  thehufband.  which i^ere cop* 

Tcyed  to  Iv^^  ^nd. 
X).  and  the  heirs  of  the  father,  who  dies,  after  devifing  the  lands  to  hit  fon  in  tui,  whp  def ;  Hvin^  D^ 
the  pla  ntiif  lays  the  cuftooa  for  the  whole,  as  her  fr^  bench.     JLord  Hardioickefaid,  this  ivat  a  demand^ 
efcu^Qmary  dower  %ut  of  the  truft  of  afreeUU  efiate^  and  difmijfed  ber  bill* 


•  Afdicitor  wa:  produced  eenceming  a  rtfmre  if  u  clause  in  a  will,  fuppofed  U  be  don» 
hy  bis  client ;  but  it  appearing  that  this  dikovery,  of  which  he  was  new  about  to  give 
e/idencc,  had  been  made  before  tbe  retainer  of  him  asfolia'tor,  the  court  were  of  opinion* 
that  he  might  befworn  $  otherwife,  if  he  had  been  retained  his  folicitor  before ;  the  fame 
law  of  an  attorney  or  eounfel.  Cuttt  verfus  Pickering,  Ventr.  197.  See  the  ^ucAion 
refpe^ing  the  examinatioii  of  the  profeffiofl  fully  difcd&d  m  Rayn.  Read,  on  fiat.  I775> 
4^i  P*  III. 

The 
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The  cuftom  Is  laid  for  the  wife  to  hare  the  whole  lands  a$ 
her  fne  bench. 

.  Lord  Chancellor^ 

Tfc»t  a  wife  is        It  is  an  eftablifhcd  doSrine  now,  that  a  wife  is  not  dowable 
rJl^rt^Jfciif  ^f  *  truft-eftate;  indeed  a  diftinftion   is   taken  by  Sir  Jof^pb 
••wtneftabliih- J^^y/,   \n  Banks  verfus  Sutton^   7.P.W,  632.   in  regard    to  a 
cdao<biiif.       truft,  where  it  defcends  or  comes  to    the  hufband   from  ano- 
ther, and  is  not  created  by  himfelf ;  but  I  think  there  is  no 
ground  for  fuch  a  diftindion,  for  it  is  going  on   fuppofitions 
which  hold  on  both  fides  ;  and  at  the  latter  end  of  the  report, 
^\r  Jofephjekyll  (terns  to  be  very  diffident  of  it  himfelf,  ^nd 
refted   chiefly  on  .another  point  of  equity,  fo   that  it  is   no 
authority  in  this  cafe. 

In Ftfiiii  verfus  But  there  is  a  late  authority  in  direfl:  contradidion  to  the 
Sutton,  Sir  Jo  diftindion  above-taken  in  Banks  verfus  Suttony  the  cafe  of  the 
fi^jeiyiUook  jfturney  General  vtx{u?.  Scott,  before  Lord  Talbot.  Caf.  in  Eg. 
regard  to  a-truft,  in  Lord  Talbot  s  time,  1 35* 

where  it  de- 
scends CO  the  hufband  from  another,  and  not  created  by  himfelf;  but  Lord  Ta/bot  afterwards^  in  the  cafe 
•f  the  jSttorney  General  verfus  Seott,  determined  diie£lly  contrary  to  this  diftinftion. 

In  Verrion^s  cafe,  n^Rep.  I.  a  wife  was  held  not  to  be  dowable 
of  a  ufe>  before  the  ftatute. 

I  think  the  wife  here  cannot  have  the  cuftomary  dower. 

The  only  cafe  for  the  plaintiff,  is  Otway  verfus  Hudfors^ 
2  Vern,  583,  there  it  was  free  bench,  and  is  fo  called  here, 
but  appears  plainly  to  be  only  cuftomary  dower. 

itistadyingfeif-  Free  bench  is  merely  a  wldow's  eftate  in  fuch  lands  as  the 
€d  of  the  hufband,  hufband  ^//Vjy>/^<:/^,  not  that  he  is  feifed  of  during  the  co- 
and  not  a  feifin   yefjure,  as  dower  is. 

4unng  the  cover-  ' 

tiire,  intitles  the 

widow  to  her        There  were  many  circumftanoes  in  the  cafe  in  2  Vern.  581. 

free  bench.  and  it  was  decreed,  on  the  endeavour  of  the  hufband,  to  get 
the  legal  eftate  furrendered,  and  refufal  of  the  truftees,  and 
grounded  on  his  will ;  but  as  to  the  general  dodrine  at  the 
latter  end,  that  is  not  warranted  by  the  decree. 

The  demand  here  is  of  cuftomary  dower  out  of  the  trufl  of 
a  freehold  eftate,  the  legal  eftate  ftanding  out  in  D.  Lord 
Hardwtcke  difmifled  the  bill,  but  without  cofts. 


Ex 
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£x  Parte  Bennet,  March  29,  1743.     •  Cafe  315, 

T  INGOOD  being  indebted  in  feveral  large  fums  of  nwney  where  a  crrfitor 
-^  to  Bennett   and  there  being  fome  difpute  as  to  the  quantum  f^  1700/.  agrees 
of  the  debt,   Bennet,  who  apprehended  Lingfod  to  be  a  failing  railing* mtn?'' 
man,  came   to  an  agreement  with  him  in  1741,  to  refer  the  to  fake  eleven 
difpute  to  arbitration,  and  articles   were  accordingly  entered  *'^^*"8^ '"^**« 
into,  by  which  it  was  agreed,  to  leave  to  arbitrators  the  adjuft-  by  inftalments*- 
ing    the    fum    that  fhould  be  due  to  Bennet^    which,  when  it  and  the  debtor, 
fhould  be  fo  fixed,  Bennet  was  to  take  of  Ltngoody  at  the   rate  ^^^^\^^^  ^ 
of  eleven  (hillings  in  the  pound  only  ;  the  arbitrators  awarded  comes  a  bank* 
1700/.    to  be- due  to  £/««^/,   out  of  which,   deducing   nine '"ptj  Lord 
fhiilings  in  the  pound,  in  purfuance  of  the  articles,  there  re-  fj^\^'^^^)^  T.^*, 

To/  uu  1  1  n.  t.-ni     »«cJined  to  think 

mained  948  /.    i  j.   which  was  to  be  paid   to  Bennet  by   inltal-^ the  1700/.  and 

ments  of  25  /.  every  quarter  of  the  year.     Lingood  pz\d  the  firft,  not  the  amount 

and  fot  the  fecond,  gives  Bennet  two  notes  payable- at  a  future  tion  only"^mieht 

day,  which  Bennet  accepts,   but  before  they  were  6ue^  Lingood^e  proved'under 

becomes,  a  bankrupt.     Bennet  infifted  before  the  commiflioners,  the  commiffion 

that  he  had  a  right  to  prove  his  whole  debt  of  1700/.    but  the  ^    *"  ^uptcy* 

dommiflioners  doubting  whether  he   ought   to   come   in  as  a 

creditor  for  any  more  than  the  compofition  of  948  /.   I  s.   and 

r^fufing   to  a'dmit  him,  even  for  that  fum,  unlefs  he  would 

give  up,  for   the  benefit   of   the  creditors   in  general,  feveral 

bonds  entered   into  by  Lord    Clanrickard^   and   others,   to  Lin^ 

gf^d^  and  by    him  delivered    to  Bennet  as  a  further  fecurity  ; 

he   petitioned  the  Chancellor  upon  both  thefe   points,    to   be.  • 

let  in  under  the  commiflion  for  his  whole  debt  of  1700  /.  and  to 

keep  the  bon  ds  notwithftanding. 

Lord  Chancellor, 

The  queftion  is.  Whether  Bennet  Ought  to  be  admitted  a 
creditor  for  948  /.  i  x.  only,  which  is  the  fum  due  upon  the 
compofition  or  for  the  whole  1700  /. 

Bennetts  acceptance  of  the  two  notes  from  Lingood^  inftead 
of  the  money,  is  a  waver  of  the  particular  default  in  the  pay-, 
ment  of  this  inftalment :  But  then  the  qiieftion  is,  with  re- 
gard to  the  defaults  which  have  been  made  fince  Lingood  be- 
came a  bankrupt. 

Now  the  general  rule  of  equity,  with  refpeft  to  compofi    Where  a  creditor 
tions  of  debts,  has  been  rightly  laid  down,   that  the  court  will  fp^jotakeiefi 
not  dilpenfe  with  the  pomt   of   time  m    compcfitions  ;    for  provided  it  be 
where  a  creditor   agrees  to  take  lefs   than  his  debt,  fo  that  it  P**'^  precifeiy  at^ 
b.'  paid   precifely  at  the  da]^,  and  the  debtor  fails  of  payment,  j^^^^J;^*^^^^^^^ 
he   cannot  be  relieved.    Eq,  Caf  Abr.  28.  fe£i,  3.     This  was  payment,  the 
Jfi  the  cafe  of  common  creditors  and  debtors  :    But  the  quef-  f^"*="! ''''}'  ^f 

^  .         equity  18  that  he 
^'On  cannot  be  rclk- 


toakfttpt* 


4tt  ClASES  Argttelantf  DettrMmed 

ttM  hefe  if,  between  a  creditOTt  and  a  debtor  who  becomes  a 
bankrupt,  by  which  other  perfons  are  interefted,  the  credit* 
ors  at  large. 

^ti^^y  Comrnkfiooeray  aftor  a  man  becomes  a  bankrupt,  compute 
^yv^CTw-  iAte>^^  up^  debet  no  lower  than  the  date  of  the  commiffion, 
fuu'uktatttou  hecaufe  it  is  a  dead  fund^  aad  in  fuch  a  ihipwreck,  if  there  is 
i^SL  d^ttof  ^  ^v^fiE^  ^^  P^^  ^  ^^1^  perfgn,  in  this  general  lofs,  it  is  at 
tecm^fiU  nach  as  can  be  expeded. 

•it  bccaoic  it  it  a 

VaderoMiatof  Btit  then  the  cafe  of  a  compofition  differs,  for  it  is  brdke 
fMliament,  a  (^y  ^Y^^  default  of  the  debtor,  as  he  is  guiltjr  of  a  crime  and  a 
Sl^^gttuV  of  ^^^  ^^  becoming  a  bankrupt ;  and  though  the  genius  and  turn 
m  cnne  ot  tort,  of  bankrupt  ads  is  altered  of  latCt  yet  it  is  by  the  old  wSt%  of 
.^_,  ^    parliament  confidered  as  a  wrong. 

Therefore,  whatever  the  accident  is,  which  happens  to  the 
debtor,  it  (hall  not  affed  a  creditor,  who  has  compounded 
to  take  a  led  fum  than  the  original  <kbt. 

trpon  the  reafon  and  juftice  of  the  thing,  it  would  be  verjr 
hard,  after  Mr.  Bmnit  had  agreed  to  reduce  his  debt  So  eleven 
fliillii^.in  the  pound,  if  he  fliould  not  be  ataiitted  to  pcore 
the  whole  1700/. 

Next  queftiott.  As  to  the  bonds  deHivered  to  Bmmi  hf  Lia* 
gnd^  before  his  bankruptcy* 

If  it  had  been  a  mortgage  af&gned  to  Benrnt^  I  fliould  have 
direded  the  mortgaged  premifies  to  be  fold,  and  if  the  produce 
arifmg  from  the  fale  bad  not  been  fuiScient,  I  i/^ould  have  or- 
dered that  Benmt  fliould  be  admitted  under  Ae  commiffion,  as 
a  creditor  for  the  dcficieoc/. 

The  doubt  is.  Whether  he  can  be  admitted  to  prove  the 
whole  fum,  uniefs  he  will  deliver  up  the  bonds. 

I  do  not  remember  this  cafe  has  ever  come  before  me  finee 
I  have  had  the  feals* 

If  they  had  becnjoint  bonds  from  the  bankrupt  and  another 
perfon  to  Btnmt^  he  might  have  come  in  for  his  whole  debt 
under  the  commiffion,  without  being  compelled  to  deliver  up 
fuch  joint  fecurities,  as  he  was  entitled  to  get  in  what  he 
could  from  the  co-obligor* 

I  do  not  abfolutely  determine  the  point  now,  but  will  dire£b 
the  commiffioners  to  inquire  what  has  been  received  by  th^ 
creditor  Mr.  Bennet  from  thefe  bonds,  and  to  ftate  likewifi:  the 
nature  of  them,  and  to  certify  the  fame  to  the  court* 

<  Binntt 


ih  th€  ITime  of  Lord  Chancellor  Harowicrs.  gtm 

Mmut  vcrfus  £//,  March  23,  I74.«,  upon  a  paltiw  fir  a  bill  of  Cafe  316. 

revUw. 

Lokb  Chancellor, 

THI  S  is  a  cafe  of  very  great  confequence  to  the  praflice  where partfet 
of  the  court,  it  comes  before  me  upon  two  petitions  5  •PP^y^'"'^**^*Jj* 
one  is  on  the  petition  of  Francis  Leoj  a  perfon  of  full  age,  who  upTn  liw^matter 
prays  that  he  may  rehear  the  caufe  which  was  determined  the  difcovcred  after  a 
aS^th  of  June  laft,  (vide  ante  under  the  tkle  Bennet  v.  Fade)^  AeTtban^tT* 
and  that  he  may  likewife  exhibit  a  bill  againft  the  plaintiff,  one  relevant,  f«r  Its 
of  the  heirs  at  law  of  Sir  John  La^  to  eftablifh  an  entail  under  being  new  matter 
the  will  of  Sir  John  Lee's  father  in  1690.  Thl" tef«d!* 

'  biU. 
The  other  is  on  the  petition  of  kUhardLeoj  an  infant,  and 
m  party  in  the  caufe,  who  claims  under  the  fame  entail  a  moiety 
of  an  eftate  in  Kent^  being  gavelkind,  with  his  brother  Francis 
Li€  the  other  petitioner,  and  as  to  the  freehold  eftates  of  tht 
late  Shrjohn  Lee^  he  claims  only  a  remainder  after  Francis. 

The  original  bill  was  brought  by  Bennet  and  others,  coheirs 
of  Sir  John  Lee^  to  fet  a«6dc  the  feveral  deeds  and  conveyances  by 
which  Sir  John  Lee  diiinherited  them,  upon  a  fyggeftion  of  in- 
fanity  and  fraud,!  for  the  contcft  there  related  to  the  fanity 
and  capacity  of  Sir  John  Lee^  and  charged  doubly,  that  if  not 
abfolutely  infane,  yet  of  a  weak  underftanding,  and  therefore 
if  the  court  could  not  fet  the  deeds  afide  for  infanity,  yet  for 
fraud  and  impoiition  upon  a  weak  man  they  might. 

The  decree  was  founded  on  the  latter  charge,  and  the  con- 
veyances were  fet  afide  as  obtained  againft  a  weak  and  impro- 
vident perfon,  and  the  eftate  direded  to  be  reconveycd  to  Ben^ 
netf  i^c.  and  Francis  Lee  was  ordered  to  join  in  the  conveyance ; 
but  Richard  Lee  as  an  infant  had  a  day  to  fhew  caufe  after  he 
comes  of  age. 

The  petition  is  founded  on  different  rights;  Sir  John  Lee^ 
father  of  Sir  John  Lee^  made  a  will  in  1690,  and  after  giving 
an  eftate-tail  to  his  fon,  limited  to  Francis  Lee  the  grandfather 
of  the  petitioners,  the  remainder  in  tail  of  his  5iirry  eftate,  and 
the  remainder  in  fee  of  his  Kentijh  eftate. 

It  was  infifted  by  Mr.  Bennetts  counfel,  that  this  remainder 
to  Sir  Francis  Lee^  both  in  the  Surry  eftate  and  the  Kentijh 
eftate,  were  well  barrrd  by  a  recovery  fuffered  of  the  former  by 
Sir  John  Lecy  the  fon,  on  his  marriage  in  I703>  and  of  the 
latter  in  17 18,  and  that  confequently  the  court  will  not  fuffer 
a  new  bill  in  the  nature  of  a  bill  of  review- 

Vol,  II,  Mm  Now 


in  th«  t" tme  of  Lcird  Chancellor  If  AuwicKt^  ||f  * 

1  will  lay  it  down  fo  ftrong,  that  /V#»cii  Lh  had  better  Idfe 
the  cftatc  if  he  had  ever  fo  good  a  right,  than  the  public  fuffcr 
from  fuch  a  precedent* 

For,  in  the  laft  caufe  he  brought  a  crofs-bill  upon  the  very  w^^it.  ,.«rty 
point  of  the  fanity  of  ZxtJJm  La^  and  examined  a  multitude  j;^^,^V«*«<* 
of  witneffes  to  prove  him  fane  :  aiid  to  let  him  in  the  next  day,  XrH^'iSSr 
and  in  the  fecond  caufe  to  contradiA  what  he  attempted  to  wt^ned^  u 
prove  in  the  firft,  would  introduce  all  the  perjury  in  the  !?^*^^^**»^,^ 
world  :  for  where  the  fame  point  came  in  queftion,  and  where  ^In^'tm^ 
he  endeavoured  to  prove  in  direi^  eontradiSion  to  what  he  does  ^"^^^^  ^i» ««  a 
now,  is  a  pradice  the  court  will  never  fufier.  [^S!  whlTSi 

aittmptid  to 
pioft  la  th«  fltft^  as  it  mvil  Aecti^rlly  iatraduvt  v««j^M|i 

The  great  difHcuhy  is  with  regard  toltithmrd La  the  Infant 

For  he  corner  upon  the  foundation  of  that  right,  an  infant  J«^^  li^ktarf 
has,  to  make  the  bell  defence  the  nature  of  the  cafe  will  aU  JSlJI^i^^** 
low:  for  when  infants  come  of  age  they  are  certainly  intitled  «iiiwtr» m)4 if 
to  put  in  a  new  anfwer,  and  to  make  a  better  defence  if  they  can*  ^^  ^•mim 

This  rule  is  founded  upon  the  reafoning  of  all  other  courts, 
where  the  parol  is  allowed  to  demur,  till  the  infant  comes 
of  age* 

For  at  law  where  even  the  fuit  is  brought  by  an  infant  as  A^la#t)i#€oaH« 
demandant,  the  courts  in  fome  cafes  will  admit  the  parol  to  Jji^^tiw  illiri^ 
demur,  but  then  they  make  a  difterence  between  droitures,  and  to Tmlr,  ttim 
poircfforv  actions  x  vidi  the  rules  of  the  common  law  as  to  l^  >^^t«  ^^  ^^it  it 
p^i^i  dimmriHg  in  MmM%  cafe,  6  C#,  3*  &t^\!dt-^* 

In  equity  too,  even  where  the  infant  has  been  plaintiflT,  the  Thit  court  hat  * 
court  has  in  fome  few  inftances  given  him  a  day  to  (hew  caufe^  *«»«>««  f^w 
as  in  the  c^e  of  Sir  J^hn  N^ir  v*  Uif  Egi^lmmt  but  then  TiXt^Xft 
there  were  fume  extraordinary  circumftances  **  ^  wm  \\Mf^x^ft\ 

«  J«y  t«>  ih«w 

There  is  no  fuch  thinst  as  a  difference  in  this  court  between  bt^M  r«t^I«l!. 
writs  of  right  and  poileilory  adions^  for  the  decrees  here  ase»«nrw««umiiwi« 
the  fame,  and  one  has  not  more  forcc^  or  is  more  binding  than*^*^ 
the  other* 


^  The  p(«tntifi*Sir  ]jW<it«V^nr,  an  Inftinti  txhthittJ  hii  fftition  to  Lord  ChanctI- 

\<ixVjtr\(rtfi>x  leave  to  bnn|  x  new  bill,  Oitwlnf  thftl  hi*  ««uie  \i\\  httn  mtfmin»|ed 
by  hu  former  £»)i€itor,  \xA  mtluni  out  tht  Cftint  by  «Adavu«  )  tht  tourt  S^^a  him 
k^ve  CO  brini  a  new  hiU. 

The  defendant  Ladv  E^ngl^m  apreftHnf  fiMn  the  o^er  to  the  Nouft  of  l.oHt|  M 
wa»  let  into  the  pod'efTion  oi  v\<  prrmiflVit  which  (he  clAimeJ  under  acon«t^«ti<e  ftoni 
Sir  t'if^fkiki  «V<tff>;Vr,  her  Atft  huibjtnd  and  uncle  of  Sir  7^«*t,  who  brought  a  btll  to 
be  relieved  atninlt  thia  conmaoet  at  unduly  obtainid )  but  thty  |pvt  lt4W  to  thf 
t^l  intiri  10  Hic^  caufe  wirhm'ftx  mooiht  after  bt  cam<  of  9%t*  Sir  ^e^  Ndfitt  f* 
LMljf  FjF>»r^**,  »  /*.  /^W'  40l« 

M  m  a  It 


i 
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Now  as  to  Mr.  Francis  Lee^^hchzs  no  right  by  the  courfe  o# 
the  court  to  be  let  in  to  make  a  new  ^fence,  or  to  put  in  % 
better  anfwer^  fo  that  it  is  only  by  a  bill  of  review  he  can  be 
admitted,  and  this  not  unlefs  there  is  new  mattei^  difcoVered 
fince  the  laft  bill,  and  if  he  brings  himfelf  within  this  rule,.  t« 
be  fure  he  is  in  titled. 

Two  queftions  will  artfis  as  to  him. 

/ifr/?.  Whether  the  enuil  in  the  will  of  1^90  is  new  mzt^ 
ter,  unknown  to  him  at  the  time  of  the  original  eauie,  and 
came  to  his  knowledge  fince. 

SiC9fulfyi  If  it  did)  whether  fo  material,  as  to  indiice  ihi 
court  to  put  the  parties  to  the  expence  of  a  new  hear* 
Ug. 

Now  it  appears  to  me  plainly^  that  be  wa9  acquainted  wit6^ 
this,  antecedent  la  the  publication  of  the  caufe  '^  for  that  the 
will  was  known  to  him  is  admitted  by  himfelf  in  his  aofwer, 
and  taken  notice  of  in  the  bill  itfelf. 

The  only  way  his  counfel  avoid  itc^Js,  that  though  he  had  . 
notice  of  the  right  under  the  will,  yet  he  had  no  notice  of  the 
fettltment  and  recovery  on  Sir  John  Leis  marriage  ^  this  is  n^ 
anfwer,  for  it  was  incumbent  upon  Mr.  Francis  Luto  look  out 
for  the  limitations  under  the  fettiement  on  Sir^a/6»  L^^'s  mar* 
riage ;  for  as  there  was  a  limitation  ftanding  out  in  Francis 
Lecy  whether  it  took  tffcSt  now  ox  hereafter^  it  was  very  proper 
he  Oiould  make  ufe  of  this  title,  againft  the  heirs  at  law  of  Sir 
John  Lee^  becauie  luch  a  limitation-  was  a  fufficieat  bar  to 
them,  and  their  bill  brought  in  contradi&ion  to  this  very  title 
claimed  by  Francis  La  under  the  will. 

In  all  thefe  cajfes,  where  parties  apply  for  leave  to  bring  a 
new  bill  upon  new  matter  difcovered  after  a  decree,  they  muft 
fhew  that  it  is  relevant ;  for  the  court  will  not,  merely  becaufe 
k  is  hew  matter,  dire^  a  new  biU  to  be  brought,  wbi^rt  it 
will  be  entirely  vain  and.  fruidedsr 

Therefore,  upon  a  former  petition,  I  direfled  the  recovery  to 
be 'looked  into,  itisit  Francis  Lei ^  counfel  might  have  ihcv||i 
'^         ibme  errors  in  it,  which  they  have  not  been  able  to  dp. 

But  then  it  is.  faid  Sir  John  Lee  was  infane  at  the  time  cif 
Ihe  recovery  fuffercd  of  the  Kentijh  eftate. 

To  let  Mr.  Francis  Lee  bring  a  new  bill  upon  this  footing 
would  be  mofl  extraordinary.. 

I  will 


in  the  I'itnc  of  Lbrd  Chancellor  FtARDwicREi  Jjif' 

1  will  lay  it  down  fo  ftrong,  that  Francis  Lie  had  better  Ibfc 
the  eftate  if  he  had  ever  fo  good  a  right,  than  the  public  fuflFcr 
from  fuch  a  precedent. 

For,  in  the  laft  caufe  he  brought  a  crofs-bill  ujion  the  very  Where  a  party 
point  of  the  fanitjr  of  ^ixjohn  Lee^  and  examined  a  multitude  jn^/c/^w«fe 
of  witneffes  to  prove  him  fane  :  arid  to  let  him  in  the  next  day,  XtTmb^tf 
and  in  the  fecond  caufe  to  contradid  what  he  attempted  to  witntffcj  to 
prove  in  the  firft,  would  introduce   all   the  perjury  in  the '^^J]|.^  *j p*'* 
world  :  for  where  the  fame  point  came  in  qucftion,  and  where  ^llv^^xi"^^ 
he  endeavoured  to  prove  in  dire£l  contradi6iion  to  what  he  docs  ^"^"  ^^^  »n  z 
now,  is  a  praflicc  the  court  will  never  fuflFer.  [r^ia  what  hi 

attbtnptfcd  ttt 
prove  in  the  firft,  at  it  Roft  liecefTarilj  introduce  perjurji 

The  great  difficulty  Is  with  regard  toRicbardLii  the  infants 

For  he  comes  upon  the  foundation  of  that  right,  an  infant  itif^^  ivhienoir 
has,  to  mike  the  beft  defence  the  nature  of  the  cafe  will  al-  pJ^i^'i^^^J* 
lowt  for  when  infants  coihe  of  age  they  are  certainly  iatitled  anfwer,  aiid  If 
toputinaneWanfwer^  and  to  make  a  better  defence  if  they  can.  ^iJey  can  tomato.. 

This  rule  is  founded  upon  the  reafoning  of  all  other  courts, 
where  the  parol  is  allowed  to  demur,  till  the  infant  comes 
of  age. 

For  at  law  where  even  the  fu!t  is  brought  by  ah  ihfaht  a^  A^ia#thecoiiMi 
demandant,  the  courts  in  fome  cafes  will  admit  the  parol  to  2^™®^*^*^«»'^i^ 
demur,  but  then  they  make  a  difference  between  droitures,  and  to  dtmtir^,  even 
poflTeflTory  actions  :  vidi  the  rules  of  the  common  law  as  to  the  w)>»e  thefuit  i9 
par,l  demurring  in  Marka^  cafe,  6  Ce.  3.  iSas  dl'^' 

iDandaoti 

In  equity  too,  even  where  the  infant  has  been  plaintiflT,  the  This  court  hat  * 
court  has  in  fome  few  inftanccs  given  him  a  day  to  (hew  caufej  |n^o«ne  few 
as  in  the  cafe  of  Sir  John  Napier  v.  Lady  Effingbami  but  then  In  inftntf  wh*re 
there  were  fome  extraordinary  circumftances  *•  te  was  plaintiff, 

a  day  to  /hew 

There  is  no  fueh  thing  as  a  difference  in  this  court  between  be  on  «tVaord"- 
Writs  of  right  and  poffcffory  aftionsj  for  the  decrees  here  are  nanr ciicumftan. 
the  fame,  and  one  has  not  more  force^  or  is  more  binding  than-^*** 
the  other. 


*  Thie  plaintiff  Sir  foim  tJaftir,  an  infant,  eihibited  his  petition  to  Lprd  Chancel- 
lor P^rrlrr,  for  leave  to  bring  a  new  bill,  fliewing  that  his  caufe  had  been  mifmanaged 
by  hi«  fonder  folicicory  and  making  out  the  fam^  by  affidavits  ;  M  court  gave  him 
leave  to  bring  a  new  bill. 

The  defendant  Ladv  kjfinglaih  appealing  frptn  the  order  to  the  Houfe  of  Lor<1s»  (h€ 
was  let  into  the  poiTeffion  ot  the  pr^miffts,  which  Ihe  claimed  under  aconve«ati<e  from 
Sir  Theopbilui  NafnTy  her  flrft  huiband  and  uncle  of  Sir  John^  who  brought  a  bill  to 
be  relieved  afainfi  thit  conveyance  at  unduly  obtained  ;  but  they  gave  le^ve  to  thQ 
pK'intiff  to  /hew  catife  wirhin  fix  moolhs  after  he  camQ  of  age*  Sir  ^i^  Naj^itt  «• 
Lady  Effn^bum^  i  P.  JVmt  40 1. 

M  m  a  It 
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It  has  been  objeSed,  that  the  infant  comes  too  earljT, '  snd 
ought  to  ftay  till  he  is  of  age. 

I  have  been  looking  into  a  note  I  have  of  Sir  yohn  NapUr*% 
cafe,  by  which  it  appears  that  Lord  Chancellor  King^  in  giv* 
ing  his  opinion,  agreed  with  Sir  Jofeph  Jeh/ll  as  to  Sir  yobn*% 
putting  in  a  better  anfwer,  but  difagreed  with  him  as  to 
amending  the  bill,  and  faid,  as  he  was  of  age,  he  might  be  at 
liberty  to  rehear  the  caufe. 

The  prefent  cafe  difFers,  for  here  the  perfon  comes  beford  he 
is  of  age,  and  prays  he  may  be  allowed  to  put  in  a  better  an«- 
fwer  now. 

Ab infant  18 pro-  lam  of  Opinion,  provided  there  is  a  foundation  for  it  upon 
^rin  fPP*3;;"8    the  merits,  that  the  infant  before  he  comes  of  age  is  proper  in 

to  put  in  a  better  ,  '  .  ,  -  o  r      r 

anfwer,  where  he  applying  to  put  in  a  better  anlwer. 
might  not  Ee  able 

fi^c^iiVcc*  I  <•<>  no^  ^^J  ^^'^^  's  of  courfe,  but  it  muft  depend  npon  err- 
when  be  is  of  cumftanccs  here;  if  the  infant  did  not  put  in  a  better  anfwer 
«ge,asthefaa    j^q^    he  mi^ht  not  perhaps  be  able  to  come  at  the  fame  evi- 

lic  wants  to  ext-   ,       ^       ,       \     .       r 

mine  to  is  of     dcncc  when  he  is  of  age. 

long  ftandiogy 

wnfjue'^nt!^^^^^      Indeed  if  It  depended  upon  deeds  only,  Which  would  be 

very  oid^  and      forthcoming  as  well  when  he  is  of  age,  as  now,   it   would 

may  die  before     \^  other wi fe  ;.  but  the   witneffes  to  Sir  John  Lee* s  infanity,, 

•"*♦«•  »t»a-  f^^aring  to  a  faft  of  very  long  (tanding,  muft  be  advanced  in 

years,  and  may  very  probably  die  before  he  comes  of  age. 

Beiides,  deferring  it  would  be  putting  the  infant's  eftate  to 
the  hazard ;  for  though  I  do  not  fay  it  will  happen  in  this  cafe, 
yet  a  perfon  who  is  put  in  as  a  receiver,  may  imbezil,  or  prove 
""         infolvent. 

I  (hall  now  come  to  the  merits^ 

If  it  refted  fingly  upon  the  entail,  and  S\x  John  Lei  was 
compos  imntis  when  the  recovery  was  fufFcred,  it  would  be  very 
wrong  to  let  the  infant  keep  up  this  cpntefty  where  no  fruit  is 
to  be  expe<9ed  from  it. 

But  it  is  infifted  that  S'wjohn  La  was  mn  compos^  or  if  not 
quixe  infane,  yet  fo  weak  and  of  fucH  a  mean  capacity,  that  he 
was  in  no  part  of  his  life  capable  of  fuffering  a  recovery. 

Now  the  infant  has  a  right  to  fay,  my  intereft  has  not  been 
confuked  in  this  caufe;  for  I  ought  to  have  been  allowed  to 
join  with  the  plaintiff,  and  to  have  infifted  on  carrying  the  in- 
capacity of  Sir  John  Lee  fo  far  back,  as  to  over-reach  the  reca- 
ytty  of  the  cftatcs  in  1703  and  1718.^ 

Therefore 
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Therefore  he  is  juftified,  in  faying,  that  his  guardian  has 
niftaken  his  cafe  entirely,  and  I  cannot  in  juftice  refufe  him 
putting  in  a  better  anfwer,  and  making  the  bcft  defence  he 
can. 

Now  this  will  introduce  Mr.  Francis Leeh  right;  for  though  Where oneparty 
he  cannot  amend  his  anfwer,  or  put  in  a  new  one,  or  hring  a  ^"^^"^p^^^*'^^^^*" 
new  bill,  yet  if,  upon  a  defence  fet  up  by  another  perfon,   it  the  mie  fet  ui> 
fhould  come  out  to  be  the  ju (lice  of  the  cafe,  that  the  entail  by  another, 
of  the  Kintijh  G&ite  is  ftill  in  being,  why  then  Mr.  Francis  Lee  in  h"s^own  chj^, 
will  by  the  cuftom  of  Kent  be  intitled  to  a  moiety  :   for  there  yet  he  may  ap.' 
are  many  cafes  where  one   party  fets  up   a  title  inconfiftent  p*"  *°  *^*^«  * 
with  the  title  fet  op  by  another  party,  and  though  he  fails  in  thing  undcrSie 
his  own  claim,  yet  he  may  appear  to  have  a  rtght.to  fomething  other's  chim, 
utider  the  other's  claim;  and  this  court  cannot  confiftently  f/jf '" '*;*^^f^ 

.  1    .    n  •        1        .        1  .         >  .  'the  court  will 

With  juftice  deprive  him  of  it.  i>ot  deprive  him 

/  of  it, 

I  will  not  abfolutely  determine  this  point  now,  but  will 
fufpend  that  part  of  the  decree  which  dii-efts  Mr.  Francis  Leg 
to^*oin  in  the  conveyance  of  the  Kentijh  cftate  until  this  quef- 
tion  is  fettled,  and  difmifs  Mr.  Francis  Lee's  petition  as  to 
every  thing  elfe. 

GouldwttivLS  Tancred^  March  23,  1742.  Cafe  317, 

THE    plaintiff  being  a  mortgagee  in  poffciEon  of  Mr.  it  being  referred 
Tancred's  eftate,  brought  a  bill  againft  ^him  to  redeem,  toaMafterto 
or  that  he  might  be  foreclofed  ;  and  it  being  referred   to  a  i^^^een  Tmort- 
Mailer   to  take  the  account,  he  made  his  report,  which  was'gagor  ami  morr- 
confirmed  as  long  ago  as  the  year  ly-^b.     The  defendant  peti-  P,f  *""**"» 
tions  now  for  a  bill  of  review,  upon  three  fuggeltions  :  J*-irlt,  furc,  his  report 
That  the  Matter  in  taking  the  account  has  not  made  any  rcfts,  was  confirmed 
or    funk   the    principal  of   the   mortgage.     Secondly,    That  'T^fTT'^^.* 
there  are  three  years  omimon  in  the  account  ;  and    1  nirdly,  dif'miffed  thedc- 
That  there  is  matter  come  to  hisknowledge,  fubfequent.tothe  fendam's  peti- 
Mafter's  making  his  report,  though  it  exilted  at  the  time.         ^^onjoxabilUf 

sppeare  i  the  de« 

Lord  Chancellor,  fenJant's  agent, 

r¥-»i  ••  i-  t«  •••  t  tuir/t.    •ttofocyandfo- 

This  is  a  very  unfavourable  application  when  the  Matter's  licitor  attended 
report  has  been   confirmed   fo  long,  and  where  the  defendant  ^^^^«"Wc»»« 
might  properly  have  excepted  to  the  report,  upon  everyone  of '^^.''"l^J^gfl)^^^*,^^ 
the  fuggeftions  which  he  now  makes  for  the  bill  of  review.      Mafter,  which 

bouiid  the  party* 

It  has  been  faid  by  his  counfel  to  ftrengthen  the  application, 
that  the  defendant,  being  an  unfortunate  man,  has  lain  in 
prifon  fome  part  of  the  time,  and  forced  to  leave  the  king- 
dom for  the  rett. 

This  is  thrown  in  to  move  compaffion,   for  all  perfons  in 
the  defendant's  cafe,  who  are  incumbered,  are  liable  to  fuch 
accidents^   and  if  I  was  to  give  any  weight  to  it,  a  creditor 
M  m  3  ^t^NiW 
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would  He  under  very  great  hardlhips,  and  the, faying  inverttd^ 
for  a  Undir  then  would  becomi  aflave  to  the  borrowir.  '*' 

Here  the  defendant's  agents,  attorney,  clerk  in  court,  (#<v 
^ittended  the  fettling  the  account  before  the  Mafter,  which 
muft  bind  the  party,  or  there  would  be  no  end  of  controver- 
iied  :  and  yet  the  whole  tendency  of  this  application  is,  tha^ 
all  may  be  fet  loofe  again  :  this  makes  me  fay  it  is  a  ihoft  un-« 
favourable  application  ;  but  however,  if  juftice  is  with  che  4<^ 
fendant,  it  ought  to  prevail. 

The  petition  is  upon  thw  grounds  : 

Firft,  that  the  Mafter  has  not  made  ^ny  refts,  or  funk  tli^ 
the  principal. 

It  is  very  true  the  rule  of  the  court  in  dircding  an  account 
between  a  mortgagor  and  mortgagee  is,  that  wherever  the 
grofs  fqm  received  exceeds  ihe  intereft,  it  fhall  be  applied  Cq 
iink  the  principaU 

Where  the  fum  But  this  IS  often  attended  with  great  hardfhips  to  mort-r' 
mirt^rccilffor*  6^g^^^>  where,  as  in  this  cafe,  the  fum  was  large,  4000  /.  prin«* 
ccd  to  enter  on  cipal,  and  the  mortgagee  forced  to  enter  upon  the  eftate,  and 
the  eftatf,  he  could  oiily  fatisfy  his  debt  by  parcels,  and  is  a  hailiff  to  the 
to^in^a^o^nf ^^  mortgagor  without  falary,  fubjeft  to  an  account ;  and  there* 
but  the  Mafter  fore  truly  faidt  the  Mafter  is  not  obliged,  for  every  trifling 
ii  not  obliged  for  fjjjajl  cj^cccd  of  intereft,  to  apply  it  to  fink  the  principal :  nor 

a  fmall  exceed  of  ,      ^    1  ^u   *  ^l  ^  l  1   -j  •     j  c  • 

intereft  to  apply  *o  *  know  that  the  court  has  ever  laid  it  down  for  an  invaru 
it  to  f^nk  the  able  rule,  that  the  Maimer  muft  always  in  tai^iag  fuch  account* 
pri«cipai,norii   ^akc  annual  refts. 

|t  an  invariable 

^^k>  that  m  taking  fu(:h  acctunt  he  muft  mak<  annual  refts. 

The  leave  of  the  Jf  a  bill  of  review  be  brought  to  reverfe  a  decree,  upon  liew 
a^e^d  before**a  "i^tter,  in  fuch  cafc  the  plaintiff  in  the  bill  of  review  mu(| 
hilW review  ifor  have  the  leave  of  the  court  for  filing  fuch  bill  *,  but  there  is  no. 
mev>matt€r  czn    ^^^^  of  leavc,    if  the  bill   of  rcvicw  be  brought  to  reverfe   a 

befiledj  other-     ,  ^'  ur  .r  -^tj 

^i/r,  if  brought  decree  upon  error  appearing  01^  tb^  fa^c  tjicreofi  vtdi  4-»o?4 
\o  reverfe  a  de.  BacorCs  ordinances^ 

cree  upon  error 

UczoriV'^^  ^      ^  ^^\^  *?>  ^feis  has  always  ^ecn  iinderftood  tp  h^  th?  rule  |, 
and  the  courfe  of  proceedings  (hew  it. 

AJefend^^otmay  Fpr  when  a  bill  of  review  is  brought  for  error  apparent,  th? 
ind^demur"^*  Conftant  qiethod  is,  for  the  defendant  to  put  in  a  plea  a^id  dc^ 
again  ft  opening    murrcr,  a  plea  of  the  decree,  and  a  demurrer  againft  opening, 

the  vnroiaient     the  inrolment. 

toaUilloficv'.ew 

fcrouglu  for  error  apparent,  and  on  the  plea  and  demurrer  the  co\irt  will  jpdge,  whetl^cj  there  are  ^condt 

for  openujj;  the  inri>inient. 

So  that  in  effefl:,  you  cannot  bring  a  bill  of  review,  w|tbp^C 
having  tne  l^^ye  oi  tVvt  cc^ua  \iv  (oo^e  for  if  It  is  for 
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fcattcr  apparent  in  the  body  of  the  decree,  then  upon  the  plea 
and  demurrer  of  the  defendant  to  the  bill,  the  court  judges, 
whether  there  are  any  grounds  for  opening  the  inrolment,  if 
it  'n  for  matter  come  to  the  plaintiflPs  knowledge  after  the 
pronouncing  the  decree,  then  upon  a  petition  for  leave  to 
bring  a  bill  of  review,  the  court  will  judge  if  there  is  any 
foundation  for  fuch  leave. 

The  fecond  ground  is,  that  there  are  three  years  omitted  in 
the  account  by  the  Mafter. 

Now  this  is  likewife  error  apparent,  and  might  have  been 
excepted  to,  and  therefore  falls  within  the  fame  rule  with 
the  other. 

The  third  ground  is,  that  there  matter  came  to  his  know- 
kdge  fubfequent  to  the  Mailer's  making  his  report. 

And  this  is  a  proper  ground  for  a  bill  of  review,  fuppofing 
the  evidence  came  up  to  it,  but  it  turns  out  quite  other  wife  ; 
this  being  fo,  the  petition   muft  bedifmifled. 

lFoodh$ufe  ytxi\xsShipky^  it  e  contra^  March  17,  I742»  Cafe  318. 

TH  £  original  bill  was  brought  by  Hannah  Woadhoufi  to  be  Lord  Haxdwich 
relieved  asainft  a  bond,  obuined  from  her  by  the  de-  of  opinion,  that 
^       ,  I  •  r  .  on  the  original 

fcndant  upon  this  cafe.  bni  the  plaintiff 

was  intitled  to 
be  relieved,  and  declared,  though  none  of  the  circamftances  fingly  might  prenil  on  the  court  to  overturn 
herbonc^,  yet  they  were  fufficient  altogether;  but  thechief  of  them  was,  the  encouragement  this  m'ght 
give  to  difobedience^  and  the  fraud  on  parents  j  and  on  the  whole  decreed  it  to  be  delivered  up  cu  b« 
cancelled. 

The  defendant  who  was  a  taylor  by  trade,  and  entitled  to 
a  fmall  real  eftate  of  about  14/.  per  ann,  in  the  year  1730 
niade  his  addrefles  to  the  plaintiff,  who  was  then  about  the  age 
of  26  years,  and  was  the  daughter  of  a  man  who  wasefteemed 
in  the  neighbourhood  to  he  a  perfon  of  fubftance,  and  who 
could  give  her  about  500  /.  for  her  fortune  :  the  courtfhip  had 
been  carried  on  fometime  before  it  came  to  her  father's  know- 
ledge, who,  as  foon  as  he  was  acquainted  with  it,  declared  a.great 
diflike  of  the  match,  and  forbid  the  plaintiff -giving  the  de- 
fendant any  encouragement  j  notwithflanding  Which,  the 
courtihip  was  carried  on  in  a  clandeftine  manner  till  yanuary 
J732,  when  the  defendanr  met  the  ph\ niiff  2it  MacclesfM^  a 
market-town  in  the  neighbourhood,  and  there  at  an  alehoufe 
the  following  bonds  were  executed,  no  body  being  prefent  ex- 
cept the  witnefTcs ,  who  were  two  ftrangers,  and  were  called  in 
for  that  purpofe,  videlicet^  *'  A  bond  from  her  in  the  penalty 
**  of  600/.  with  condition  that  if  the  above  bound  Hannah 
^^' IVoodhoufe  do,  on  or  before  the  expiration  of  13  montl^s 
**  after  the  dcceafe  of  her  father  Robert  Woodhoufe^  acco-xiing 
«*  to  the  ufage  and  ceremony  of  the  church  of  England^ 
^  cfpoufe  and  marry  the  above  named  iJ<?//>i&   Shepteyy  if  the 
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*^  above  named  Ralph  Shipley  will  thereunto  aflent,  and  the  laws 
^*  of  this  realm  permit  the  fame,  or  if  it  (hall  happen  the  faid 
^  Hannah  Woodhouft  (hall  not  nor  will  not  marry  and  tiike  to 
*<  hufband  the  {zii  Ralph  ShipUy  as  aforefaid,  but  (hall  happen 
^^  to  marry  with  fome  other  perfon,  then  the  faid  Hamnah 
*^  Woodhoufi  (hall  and  will  well  and  truly  pay  or  caufe 
^'  to  be  paid  unto  the  faid  Ralph  Shipley  the  fum  of  500  /•  of 
*'  lawful  Britijh  money,  at  or  iqimediately  after  failure  of 
*<  fuch  marriage ;  but  if  it  (hall  happen  that  the  faid  Hannab 
**  fVoodhoufe  (hall  die  before  the  time  limited  and  appointed 
^*  for  the  faid  marriage,  then  the  faid  Hannah  fVoodbeufe  (hall 
*'  leave  and  give  the  (aid  Ralph  Shepley  10  /.  as  a  token  of"  her 
*'  love,  to  buy  him  a  fuit  of  mourning  with,  then  this  obU« 
*^  Ration  to  be  void,  or  elfe  (hall  remain  in  full  force, 

A  bond  from  him  in  the  like  penalty,  ^^  with  condithn^  that 
if  the  above  bounded  Ralph  Shepley  do,  on  or  before  the  ex« 
pi  ration  of  thirteen  months  after  the  deceafe  of  Rakeri 
IVoodhoufey  father  of  the  above-named  Hannah  Woodboufi^ 
according  to  the  ufage  and  ceremony  of  the  church  of  Eng^ 
landy  efpoufe  and  marry  the  faid  Hannah  fVoodhcufej  if  the 
faid  Hannah  JVoodhoufe  will  thereunto  afTent,  and  the  laws 
of  the  realm  permit,  or  if  it  (hall  happen  the  faid  Ralph 
Shepley  (hall  not  nor  will  not  marry  and  take  to  wife  the 
faid  Hannah  JVoodhoufe  ar  aforefaid,  but  (hall  happen  to 
marry  with  fome  other  woman,  then  the  faid  Ralph  ShepUy 
doth  hereby  covenant  and  agree  to  forfeit,  furrcnder  and 
yield  up  unto  the  faid  Hannah  Woadhoufe  for  her  own  ufe  ail 
his  eftate  real  and  perfonal  in  Macclesfield  park,  and  SoffUT" 
ford  booths,  or  el/ewhere  by  fea  or  land  j  but  if  jt^  (ball 
happen  that  the  faid  Ralph  Shepley  (hall  die  fore  the  time  li- 
mited and  appointed  for  the  faid  marriage,  then  the  faid 
Hannah  Woodhoufe  is  to  have  to  her  own  ufe  one  half  of  all 
the  faid  Ralph  Sheplef%  e(l:ate  both  real  and  perfonal  that 
he  (hall  be  pofTefTed  of  at  the  timer  of  his  deceafe,  then  thi$ 
obligation  to  be  void,  or  elfe  to  remain  in  full  force." 

An  jndorfcrnent  on  the  back  of  ShepUf%  bond  :  Memorandum^ 
f<  that  before  the  fealing  of  this  bond  that  Ralph  Shepley  dotb 
**  promife,  covenant  and  agree  that  he  will  fettle  and  alTurQ 
^*  the  within  named  Hannah  Woodhoufe  a  yearly  dower,  ac-r 
^<  cording  to  wh^t  portion  (he  (hall  have,  and  make  her  a  good 
^<  a(rurance  as  the  law  diredeth,  either  of  lands,  money  or 
f ^  living,  that  (hall  pleafe  her  j  if  this  faid  Hannah  Woodhoufi 
^^  (hall  hs^ve  child  or  (:hildren,then  (he  (hall  have  one  half  of  his 
♦*  eftate,  and  the  child  or  children  theothe^half  that  he  (hall  die 
•'  ppflefTed  of,  or  that  niay  by  any  means  belong  to  him,  or 
^*  his  inheritance,  that  may  either  fall  to  him  by  fea  or  land  | 
••  and  if  this  faid  Hannah  Woodhoufe  (hall  marry  this  Ralph  Shep^ 
**  //y,  and  have  no  children  by  him,  then  (hefliall  pay  to  Sara^ 
r  Sbfffley  20  /.  pf  lawful  i^opey  ^s  a  legacy,  and  then  all  his 

\  ,  J4nd5, 


\ 


!n  the  Time  of  Lord  Chancellor  Hardwickb.  }fjf 

^'  lands,  livings,  goods,  chattels,  money  and  znj^  thing  that 
•*  fhall  ever  belong  to  him,  or  that  ever  did  in  his  life-timet 
*'  that  has  not  been,  received,  fhe  fhall  have  and  peaceably  en- 
**  joy,  and  take  for  her  own  ufe  and  at  her  own  difpofing  both 
*^  in  her  life  and  at  her  death,  unto  which  I  have  put  my 
*«  hand.     R.  S. 

Upon  the  examination  of  the  witnefTes  to  the  bonds  it  ap- 
peared they  differed  in  their  account  of  the  execution,  one 
faying  the  bonds  were  read  over  before  execution,  the  other 
that  they  were  not  j  one  that  they  were  exchanged,  the  other 
that  both  of  them  remained  in  the  cuflody  of  the  defendant; 
and  in  fact,  at  the  time  the  anfwer  was  put  in,  they  were  both 
in  the  hands  of  the  defendant :  after  this  tranfadion,  the  ex- 
ecution of  thefe  bonds  remained  unknown,  and  the  inter- 
courfe  was  continued  till  May  1736,  when  the  plaintifPs  fa- 
ther died,  who  by  his  will  left  her  a  fortune  of  about  340/* 
the  13  months  expired,  and  then  the  plaintiff  filed  theorigt-^ 
nal  bill  to  be  relieved  againft  her  bond,  and  dying  foon  after, 
the  caufe  was  revived  by  the  prefent  plaintiff  her  admlniflrator* 

The  crofs-bill  was  brought  by  Ralph  Shipley  to  have  fatisfac* 
tion  for  this  bond  out  of  the  affets  oi  Hannah  Woodhoufe^  alledg- 
ing  he  was  always  ready  and  willing  to  have  married  her,  but 
was  prevented  from  having  any  accefs  to  her  by  her  brothers* 

Mr.  Attorney  General  and  others  for  the  plaintiffs  infifled, 
that  this  bond  ought  to  be  delivered  up,  and  relied  firfl  upon 
the  *circumflances  of  fraud  attending  the  execution  of  thefe 
bonds,  the  inequality  of  the  circiimflances  of  the  parties,  and 
the  circumflance  of  both  the  bonds  being  now  in  his  cuf« 
tody.  I 

Secondly,  That  here  was  no  breach  of  the  condition,  in  re- 
gard the  plaintiff  never  married  any  other  perfon,  and  becaufe 
he  had  not  fhewn  any  tender  on  his  part,  or  refufal  on  her  part, 
to  perform  the  contrail. 

Thirdly,  That  fuppofing  the  condition  was  broken,  and  the 
bond  fairly  obtained,  yet  that  the  bond  was  of  fuch  a  nature, 
as  that  a  court  of  equity  for  public  confiderations,  and  the  ge- 
neral inconveniencies  that  would  attend  the  permiffion  of  fuch 
fort  of  contrads,  ought  to  fet  it  afide ;  and  it  was  compared  to 
marriage  brocage  bonds;  bonds  obtained  by  folicitors  from 
their  clients  j  bonds  from  young  heirs,  ^c,  that  it  was  in  re- 
ilraintof  marriage,  tends  to  encourage  improvident  matches, 
and  difobedience  to  parents,  and  would  be  void  both  by  the 
civil  and  canon  law  |  and  the  cafes  of  Key  verfus  Bradjhawy  2 
Vern.  102,  and  Bdhr  (^n4  hU  wft  verfus  Wbite^  2  Vnnn  215. 
wipre  cited, 

Mr. 
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Mr.  Brawn  and  other  counfel  for  the  defendant  infifted  that 
there  was  no  circumftance  of  fraud  in  obtaining  the  bond,  fuf^ 
ficient  for  a  court  of  equity  to  fct  it  afide  :  that  fhe  was  of  full 
age ;  that  it  was  a  fuitable  match  ;  that  the  obligations  were 
mutual,  which  (hewed  no  defign  of  fraud  :  that  the  bargain  ap« 
peared  to  be  moft  beneficial  on  her  fide  ;  that  as  to  the  breach 
of  the  condition,  there  is  no  occafion  to  prove  a  tender  at  law^ 
for  a  plaintiff  may  declare  generally  upon  the  bond,  and  the^ 
defendant  mud  have  pleaded  performance,  payment,  or  a  ten«< 
der  and  refufal,  and  from  the  circumftances  it  appears  he  was 
always  ready  to  have  performed  his  contradl :  that  as  to  the 
neceffity  of  marrying,  although  the  condition  is  inaccuratety 
penned,  yet  upon  the  whole  it  appears  to  be  the  intention  and 
agreement  of  the  parties,  that  the  bond  fhould  be  forfeited  if 
ihe  refufed  to  marry  the  defendant :  that  there  was  nothing 
improper  or  unreafonable  in  this  agreement ;  nor  doth  thia 
cafe  fall  within  the  inconveniencies  in  the  cafes  which  have 
been  mentioned  ;  for  being  of  full  age  fhe  had  a  right  to  dif- 
pofe  of  herfelf,  and  if  fhe  parted  with  the  liberty  of  marriage^ 
it  was  for  a  valuable  confideratibn  ;  that  this  was  a  contriaS 
for  the  breach  of  which  (if  there  had  been  no  bond)  damages 
might  have  been  recovered  at  law  :  which  likewife  the  eccle^ 
liaftical  courts  would  enforce,  confequently  neither  unequita<« 
ble  nor  improper,  nor  can  the  adding  a  penalty  vitiate  the 
contrail  itfelf:  that  fuch  penalty  ought  to  be  confidered  as 
the  ftated  damages  fettled  betwixt  the  parties  themfelves  :  that 
the  arguments  drawn  from  the  reflraint  on  marriage,  the  prof> 
moting  improvident  matches,  and  difobedience- to  parents, 
prove  too  much,  becaufe  they  tend  to  (hew  that  all  fuch  con- 
frads  are  void  in  themfelves,  which  they  certainly  are  not. 
The  cafe  of  Atkins  v.  Farr^  vide  i  Tra.  AtL  287.  were  cited  as 
in  point,  before  Lord  Hardwicke^  Feb.  28,  1739*  in  that  cafe 
the  defendant  Ftfr^' had  given  the  plairuifPs  daughter  in  her 
life-time  a  bond  in  the  penalty  of  500/.  conditioned  for  the 
payment  of  500/.  if  he  did  not  marry  her  within  the  twelve- 
month from  the  date  of  the  bond  ;  the  defendant  did  not  marry 
her  within  the  time,  but  clandeftinely  got  the  bond  from  her  j 
ihe  died  foon  afterwards^  and  the.plaintiff  her  mother  took  out 
adminiftration  to  her  daughter,  and  brought  a  bill  for  the  500 iL 
and  infifts  that  upon  the  breach  of  the  condition  the  bond  be* 
came  abfolute,  and  the  500/,  vefted  in  the  daughter,  and  was 
tranfmiffible  to  the  plaintiff  as  her  reprefentative  ;  the  defender 
^nt  infifted  that  the  obligee  was  an  orange  girl  at  the  playhoufe, 
and  a  common  ftrumpet,  that  it  was  turpis  conira^us,  and  ought 
not  in  a  court  of  equity  to  be  parried  into  execution,  but  failed 
in  his  proof:  the  Chancellor  was  of  opinion  that  it  was  a  good 
bond,  and  the  penalty  in  the  nature  of  ftated  damages  betweei^ 
the  parties;  and  therefore  decreed  thedefendant  to  pay  the 500/, 
to  the  plaintiff  as  reprekntative  of  her  daughter  the  obligee. 

Lord 
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Lord  Chancellor, 

This  is  a  new  cafe,  and  in  the  decree  which  I  (hall  make  I 
ihall  not  found  myfelf  on  any  circumftanccs  of  aSual  fraud 
appearing  in  it  j  for  though  there  may  be  fome  fufpicion  arif* 
ing  from  the  manner  of  the  execution  of  this  bond,  yet  f 
think  there  is  not  fufficient  foundation  to  decree  on  the  a6^ual 
fraud  ;  the  parties  being  both  of  full  age,  the  bonds  mutual^ 
imd  their  circumftanccs  not  greatly  unequal. 

And  as  I  (hall  go  upon  the  nature  of  fuch  bonds,  I  (hall  begii| 
Ijrith  mentioning  the  points  I  give  no  opinion  upon  at  prcfenc, 

FIrft,  I  do  not  give  any  opinion  what  would  be  the  judg«» 
l&ent  of  this  court  on  fuch  bonds  entered  into  by  parties  botli 
tqnMyfuiJuriSf  having  an  abfolute  power  over  themfelves  an4^ 
their  fortunes,  and  where  the  parents  are  not  living ;  neither 
do  I  give  any  opinion  that  fuch  bonds  would  be  void  in  all 
cafes  between  pcrfons  not  fui  juris  to  all  purpofes,  tho*  this  cafe 
^nd  Atkins  v.  Farr  fall  under  very  different  confiderations,  for 
that  was  of  the  firft  kind  before  mentioned  ;  but  there  was  alfo 
fomcthing  of  the  pramium  pudoris^  anrf  his  defence  was  her  ba4 
charaSer,  which  was  not  proved  :  tho*  indeed  that  cafe  is  con- 
trary to  the  general  rule  of  the  civil  law  :  in  the  prcfent  cafe  I 
^m  of  opinion  that  I  ought  not  to  decree  fatisfaftion  of  this 
bond  on  the  crofs-bill,  but  AivtSt  it  to  be  delivered  up  to  bo 
cancelled  on  the  original  bill  ^  ^nd  the  points  upon  which  { 
found  my  judgment  are  theie. 

That  bonds  of  this  fort,  where  parents  are  living,  are  liable 
to  great  fraud  and  abufe;  that  to  decree  in  favour  of  fuch  ii 
bond  would  be  a  great  encouragement  to  perfons  to  Jie  upon 
the  catch  to  procure  unequal  marriages,  againft  the  copfent  of  \ 

parents,  and  though  they  dare  not  folemnia^^  the  marriage  in 
the  life-time  of  jhe  parent,  but  only  engage  the  affedion,  and 
draw  the  unfortunate  perfon  into  a  bond  to  forfeit  their  whole 
fortune,  as  is  the  cafe  here,  yet:  it  is  of  very  dangerous  confe* 
qucnce,  and  tends  \o  bring  great  misfortunes  into  families. 

Another  principal  ground  of  my  opinion  is,  that  this  tends 
to  encourage  difobedience  to  parents,  and  indeed  is  a  fraud  and 
impoficion  on  the  ps^rent,  though  there  is  no  aduai  fraud  a$ 
|)etween  the  parties. 

In  this  cafe  (he  lived  with  her  father,  and  was  difpendent  on  Tho'aparentbM 
him  for  her  portion,  and  he  confidered  her  as  a  child  to  be  ad-  Ttn^i\^^^' 
vanced,  and  though  a  parent  has  no  power  by  law  to  prevent  riageorhifchiid, 
^he  marriage  of  his  child,  yet  it  is  expeded  that  (he  (hould  J'\*'^'J^^'i,'* 
fake  his  confent  and  approbation,  and  by  the  I^WS  of  fome  Jh^^'ia^.V  foi^ 
f:ountric8  th^t  is  made  ncceffary,  counjbui  oece(- 
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Cmnpared  to  the  It  is  therefore  afraudon  the  father,  who  thinks  his  child  has 
SSibcfo^Tmar-  f^bmittcd  to  his  opinion  of  the  match»  and,  in  that  opinion^ 
riage  to  ret«ra  makes  a  pfovifion  for  her,  to  advance  her  in  marriage,  which, 
a  pMt  of  the  iiad  he  known  of  the  hond,  he  would  not  have  done,  or  might 
SbTfrand^u  ^^^e  done  in  fuch  a  manner  as  would  have  prevented  the  aiar« 
Bot  betweea  the  riage ;  it  is  therefore  in  fraud  of  the  father's  right  of  difpofing 
coatraaing  par-  ^f  jjjj  fortune  an^oog  his  children  according  to  their  deferts, 
yueattof  one  of  ><^d  may  be  compared  to  the  cafes  of  bonds  given  before  mar* 
tKeiD,  who  being  riage  to  reCum  a  part  of  the  portion ;  for  there  is  no  fraud  ia 
f!rf*'d*hVi^  ihofe cafes  between  the  contrafiing  parties,  but  on  the  parents 
4oced  the  court  or  friends  of  one  of  them,  who  are  deceived  by  fettling  lands 
tp  iitt'ifide  fuch  equal  to  the  portion  that  appears  to  be  given,  and  for  that 
reafon  fuch  bonds  have  been  fet  aflde :  Another  ground  of  re-* 
lief,  is  the  penalty ;  for  this  difFers  greatly  in  the  reafonable- 
fiefsof  it  from  executory  promifes,  where  the  jury  can  con« 
fider  the  whole  cafe,  and  whether  the  party  has  been  unwarily 
drawn  into  fuch  a  con  trad  or  not,  and  the  change  of  circum- 
fiances  fince  the  execution,  and  give  damages  accordingly; 
and  though  it  has  been  truly  faid,  that  a  great'  alteration  of 
circumftances  or  charader,  would  be  a  ground  of  relief  here, 
yet  that  cannot  be  offered  at  law  againft  the  penalty,  and  bonds 
tend  in  themfelves  to  prevent  fuch  circumftances  from  being 
properly  confidered  ;  bonds  Qf  this  fort  therefore  deferve  lefs 
favour  upon  this  account,  though  perhaps  that  alone  would 
not  be  fufficient  to  fet  them  afide. 

As  to  the  cafes  cited,  none  of  them  come  up  to  this;  2  Vim. 
102,  the  reafon  of  that  cafe  was,  the  inequality  of  circumftan- 
ces, and  the  party's  being  a  fervant,  and  the  danger  of  admit* 
ting  fuch  tranfa^ions  into  families ;  Baker  v.  IVhitc^  2  Vim. 
215.  went  upon  the  general  reftraint  of  ma/riage. 

There  are  fome  circumftances  further  attending  this  cafe, 
which  makes  it  unfavourable :  The  bonds  are  executed  in  an 
ale-houfe,  where  fhe  had  no  friend  ;  two  ftrangers  are  called  in 
to  witnefs  it;  and  the  witnefTes  differ  as  to  its  being  read  over : 
The  bond  executed  by  him  was,  at  the  time  of  her  death,  in 
his  hands;  one  witnefs  fays,  it  was  left  in  his  hands  at  the 
time  of  the  execution,  and  there  is  no  evidence  how  it  came 
into  his  hands ;  he  fays,  by  his  anfv^er,  fhe  gave  it  him,  but 
even  that  is  an  evidence  of  the  great  power  he  bad  over  her, 
and  if  there  was  no  mutual  obligation^  there  bad  been  no  co« 
lour  to  fupporC  this  bond, 

I  am  therefore  of  opinion,  that  on  the  original  bill  the  plain- 
tiff ought  to  be  relieved ;  and  I  fay  the  fame  in  this  cafe  as  Lord 
Cowpn  did  in  Flayer  \.  Lavington^  i  P.  JVms.  ^b%,  that  though 
none  of  thcfe  circumftances,  fmgly,  might  be  fufficient  to  over- 
turn this  bond,  yet,  altogether,  they  are  {0  ;  but  the  chief  of 
them,  and  which  has  great  weight  with  me,  is  the  encourage- 
ment this  might  give  to  difobedience,  and  thefrat/^dovi  parents^ 

As 
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As  to  the  cafe  made  by  the  crofs-bill,  I  am  not  very  clczr'^^ff^^'^ieU 
that  here  is  a  fufficient  breach  of  the  condition  ;  the  breach  J^J^'S^ 
infifted  on.muft  depend  on  the  firft  part,  for  in  the  fecond  it  condition  couia 
is  conjunftive,  and  the  payment  of  the  500/.  is  connefted  *"^e  |>^n  •%»• 
with  that  J  and  if  it  rcfts  on  the  firft  pant,  the  whole  penalty ^^^/^.J^^Jewing 
is  forfeited,  not  the  500/.  and,  it  is  pretry  ftrange  to  think,  a  tender  of  him- 
that  it  was  agreed,  if  (he  married  another,  that  fkfi  fhould  lofc  Wf,  by  writing, 
500/.  if  Ihe  only  refufcd  to  marry  the  plaintiff,  flie  muft  lofe  thought  hit  affent 
600/'  I  therefore  muft  have  decreed  the  600/.  penalty,  which. muft ha«e been, 
would  have  been  very  extraordinary.    As  td  the  tender^  I  doubt  '"f*f ""'/vl 
whether  a  breach  could  have  been  affigned,  without  his  i^evi^^xllBu 
ing  a  tender  of  himfelf,  by  writing,  or  fending  ;  though,  by 
the  circumftances  of  this  cafe,  a  perfonal  tender  might  have 
been  excufed,  and  I  ihould  think  the  afTent  of  the  man  muft 
have  been,  in  this  cafe,  an  a6lual  propofal,  and   the  firft  ad, 
like  the  cafes  put  by  Lord  Coke  upon  frank-marriage,  where  the 
modefty  of  the  fex  is  conildered  by  the  common  law. 

As  to  cofts  :  I  think  it  would  be  too  hard  to  make  him  pay 
them,  as  here  is  no  a6tual  frauds  and  he  might  think  he'had 
aded  fairly  by  her  -y  fince  therefore  I  decree  this  chiefly  oa 
publick  ami  general  confiderations,  there  fhall  be  no  cofts  on 
cither  fide. 

L9rd  Chancellor  decreed  the  bond  to'  be  delivered  up  to  be 
cancelled^  and  difmifled  the  crofs-bill. 


Harvij  Ytx(\x%  Philips y  Jpril  14^  IJ42'     On  Exaptions.         Cafe  ji^^ 

IT  had  been  referred  to  a  Mafter,  to  fee  whether  a  good  title  A  purcha^ 
could  be  made  to  a  purchafer  5  the  Mafter  reported  in  fa-  m»d€  an  oi>J«<?. 
r  ^L     -.-.1         r  1  ^-  ^  1  J  tiontoatitle 

vour  of  the  title  J  feveral  exceptions  were  taken,   and  among  for  want  of  a 
the  reft,  that  a  deed  of  bargain  and  fale,  faid  to  be  inrolled  at  deed,  which  hsA 
the  chapel  of  the  RqUs^  and  which  is  very  material  to  make  out  ^'"J"ck!SB^ 
the  title,  is  not  to  be  found  there.  hut'a)»id  nee  be 

found  ;  a  copy  oS 

A  copy  of  this  very  deed,  taken  at  the  Rolls  in  1632,  and  IVeftertJTbe^r' 
attefted  to  be  a  true  copy  by  five  witnefiTes,  was  produced  now  true  one  by  fite 

in  court.  wltnffit,  pro- 

duced  in  court : 
Lord  Hardwickt 

Lord  CHANCELtoR,  ^^'o^te^ 

fufficient,  erdo 

If  the  original  had  been  in  the  bands  of  a  private  perfon,  without  an  at* 
there  might  have  been  fomc  doubt ;  but  where  it  appears  to  ^*^"""* 
have  been  lodged  in  a  public  o£Eice,  and  the  copy  is  fo  very 
ancient,  I  am  of  opinion  that  it  would  have  been  fu^Bctent,  even 
if  there  had  been  no  atteftation  to  the  copy  :  Vide  i  Mod.  Mid^ 
Meot  V.  Joiner  4.  and  6  Mod,  225.  the  tWP  1^  fe&ions  in  the 
cafe  of  hanjon  v.  Davis. 
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Cafe  329.  ff^ood  verfus  Fnman^  Afril  15, 1743. 

AN  exception  was  taken  by  a  fequeftrator  toaMaficr^s  itfl 
port,  becaufe  he  had  not  allowed  hiiB  fijL  (hiUiogs  mf^ 
eight  pence  a  day  for  his  trouble. 

Lord  ChancblloR9 

Ai^veftntortt  I  do  not  remember  that  fix  {hillings  and  eight  pence  is  li 
fotedf^f &'  *^foI"^c  ftated  fee,  to  all  fcqueftrators,  whether  the  cfiaa 
8^!\<l^forh)s  feized  under  the  fequeftration.are  large  or  fmall  ;  and  ^as  the 
fee*  fequeftrator,  in  this  cafi^,  has  not  got  in  4-0  /.  in  aloioft  two 

years,  I  think  the  grofs  fum  the  Mafter  has  allowed  bim^  is 

fufficient  for  his  trouble. 


Cafe  321.  ^c  Marcbionefs  ofBlandfird  verfus  Tbi  Dowager  Dutchifs  ef 
Marlb9rougb  and  otkirs^  jffril  21  ^  1743* 

merctpcrfon  it  gill  was  brought  to  have  certain  manors,  lands,  ^c 
ileairtore  J\  P^^  of  the  truft-eftatc  of  the  firft  Dukeof  J&r/^srss/A, 
Without  any  de-  anofettled  upon  the  Marchionefs  in  marriage  with  the  Msrr 
^aionforany  ^uis  of  Bland/ordj  made  up  a  clear  3000 /.  a  year  out  of  the 
©r  t?bVSli^fJ,  afl^its  of  her  late  hulband,  whilft  he  was  in  poifeffion,  or  out 
parliamentary  or  of  the  aflets  of  Harriot j  late  Dutchefs  of  Marlb^ough^  or  w^ 
^'^"'""olUa!?''  of  the  aflets  of  the  prcfeni  Duke. 

floes  not  mean  ' 

only  fuch  as  are 

kJlfthc  h"d?'"*  ^^^  ^^^^  ^^^^^^  princip^Iy  upon  the  will  of  the  firft  Duke  of 
taai,  though  a  MarlboTough^  made  the  19th  of  Mar<b  172 1,  this  was  a  very 
fuauating  onr,  ftridt  fettlemeut  of  his  real  and  perfonal  eftaie ;  he  made  the 
?hcpowr"^'°  pcrfons  who  were  then  in  being  tenants  for  life  only,  of  the 
whole,  among  which  were  Harriot^  late  Dutchefs  of  Marlh* 
roughs  and  her  fon,  the  Marquis  of  Bland/ord. 

There  were  certain  powers  given  to  each  particular  tenant 
and  one  of  the  powers  is  fpecialfy  given  to  the  Marquis  of 
JBiahd/ordy  to  make  a  jointure  in  his  mother's  life-time,  not  ex- 
ceeding 4000/.  pir  ann.  and  this  to  arife  out  of  land  whicBi  he 
was  feidnl  of„  or  out  of  perfona)  eftate  when  laid  out  in  land. ' 

After  the  death  of  John  late  Duke  of  Marlboroughj  hzdyOo^ 
dolphin  was  in  pofleffion,  and  the  Marquis  of  Blandfird^  iier 
fon,  in  her  life-time,  married  the  prcfent  plaintiff,  and  by  ar- 
ticles of  marriage,  be  covenanted  to  fettle  out  of  the  eftate  of 
the  Ute  Duke  of  Marlhrougbj  to  the  yearly  value  of  3060^ 
for  a,  jointure,  over  and  above  all  reprifes,  purfaant  to  tb« 
power  given  him  under  the  will  of  the  late  Duke  oi  M€nrlH>* 
roughs 

*  7«^ 
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yulyy^  1729,  A  rettlement  was  executed,  or  deed  of  ap« 

pointment  of  th^  lands,  which  recites  the  will  of  the  Duke  of 
JMarlboroughj  the  Letters  of  denization  of  the  plaintiff,  to  en- 
able her  to  take  lands  ;  recites  the  cooflderation  of  marriagf , 
and  covenants  that  the  lands  fhall  produce  to  the  plaintiff 
3000/.  per  am*  clear  of  all  reprises. 

The  plaintiff  entered  into  the  lands  after  the  death  of  the 
Marquis  of  Blandford^  and  continiied  in  poiieffion  till  (he  mar- 
lied  Sir  William  JVyndham^  who  then  received  the  rents  and 
profits  till  the  time  of  his  death,  but  have  not  produced  3000/. 
«  jear  \  vnA  iammtmiius  annis  there  has  been  a  deficiency  of  6oo/# 

The  fr/I  quejiiony  What  is  the  true  conftrudlion  of  the  power? 

Secmdify  What  is  the  conftru£tion  of  the  articles  ? 

Thirdlyj  Whether,  upon  the  proofs,  there  appears  to  be  any 
deficiency  in  the  annual  value  of  the  lands  fettled  in  Jointure. 

fourthfyj  Whether  the  plaintiff  has  a  right  to  have  this  de* 
ficiency  made  good  againft  the  feveral  defendants. 

The  words  of  the  power  :  Provided  alfo,  and  my  will  ami 
meaning  is,  <<  That  Lord  Rialton  fhall  in  his  life-time  be  em- 
^  powered  by  any  deed  or  dee^s,  in  the  prefence  of  (wo  wit- 
•*  neffes,  or  by  will,  Vc.  to  fettle  upon  any  woman,  tfr.  he 
*'  (hall  marry,  for  her  jointure,  not  exceeding  4000/.  per 
•*  ann.  without  any  dedudion  or  abatement  for  any  taxes, 
*^  charges,  or  impofitions,  impofed,  or  to  he  impofed,  par- 
**  iiamentary,  or  otherwife,  fubje£t  neverthelefs  to  leafes  in 
^  being  at  the  time  of  fuch. jointure  made." 

I  think  both  fides  are  miftaken  in  the  conftrudtion  of  the 
power. 

For  the  plaintiflf^s  counfel  carry  it  too  far,  in  extending  it  to 
a  clear  rent-charge,  and  have  infifted  upon  dedti&ing  for  every 
Kttle  fum  laid  out  in  manuring,  or  any  way  relating  to  the  laa^. 

And,  on  the  other  hand,  the  dcfendant'is  counfel  faava  nar- 
rowed it  too  much,  by  infifting  taxes  and  impefitiene  oug^bt  io 
receive  a  limited  and  reftrained  fenfe,  and  mean  fuch  taxes  as 
are  fixed,  and  certain  in  their  nature,  which  the  land-ux  is 
not,  being  a  ftu£taating  one. 

I  think  the  land-tax  clearly  within  the  power,  for  it  would 
be  very  ftrange,  when  there  are  the  words,  impofed  or  to  be  im- 
pofed,  that  the  principal,  and  moft  confiderable  publick  tax  , 

could 
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Ihoutd  be  intended  to  be  excluded.  Vidi  Brtwflir  v.  SJgiOf 
Cartiiw^iS.     i  Salt.  igS.     5  ^m/.  368. 

AKAafbf  c»-  There  was  actufe  in  this  court  between  the  Bijk^  of  Ox* 
SiXSro?-*^/^'*"^  *^»  '»  »^8,  where  the  bifliop  covenanted,  that  he 
^utfyorcctra*   would  pay  all  charges  ordinary  and  extraordinary, 

•r4tiMuy»  docs 

Stt^t^hSl  L^^  Sonurs  confulted  with  Lord  Chief  Juftice  Tnhy^  and 
tai^  bccaufe  he  Mr,  Juftice  Jobn  Powelly  who  were  both  of  opinion,  the  bifliop 
SetdBrrother-  ^'^^  liable  to  pay  the  land-tax ;  and  the  decree  was  according  to 
wilbuitiMcafe'  ^heif  opinion  ;  but  then  the  judges  faid,  if  it  had  been  in  die 
mS  a  cMunoD  cafe  of  a  common  perfon,  it  would  have  been  otherwife,  becaufe 
C^^i^i^«  he  can  bind  his  heirs,  but  a  bifhop  cannot  bind  his  fucceflbrs. 
km. 

Now  a  perpetual  tax  has,  and  may  be  laid  upon  land,  as  for 
repairing  bridges,  &r.  but  tho'  certain  and  permanent  when 
fixed,  yet  not  certain  at  what  time  it  may  be  fo  fixed. 

The  beft  rule  is  to  conftrue  the  power  as  referring  to  fuch 
taxissLS  were  in  being  at  the  time  the  articles  were  executed. 

iriy  any  lect.  The  jointure  is  not  to  exceed  in  the  whole  the  annual  value 
t^^fjT  0^4000^  *"^»  >"  *"y  apprehenfion,  the  value  of  the  land  is  to 
fower>tberen  be  eflimated  as  it  flood  at  the  time  of  the  power:  If,  by  any 
aftexccfsintht  accideut,  after  the  execution  of  the  power,  there  fiiould  have 
Jj?jjj^|^il^  been  an  excefs,  it  would  be  for  the  benefit  of  the  jointrefs : 
ftaU  have  the  By  parity  of  reafon,  if  there  ihould  be  any  deficiency,  by  inun- 
htatSt^econtraf  ^^liQj^  or  cafualties,  the  jointrefs  muft  acquiefce  under  it;  to 
^ijTbJr'c^irf^  conflrue  it  otherwife,  would  make  thefe  powers  defultory.  . 

lita^Aenaft 

■c^^iticciMdcf  Upon  the  frfi  quejiionj  therefore,  the  meafure  of  the  charges 
the  jointured  eflate  is  to  be  freed  from,  muft  be  taken  from  ^be 
valuation  at  the  time  of  the  execution  of  the  power,  and  of 
fuch  charges  as  were  then  in  being. 

^hc  ficond  queflion  is.  As  to  the  conflrudiion  of  the  articlcsil 

A  great  inaccuracy  in  the  Drawer  of  the  articles,  for  Want 
^  of  purfuing  the  power;  nay  even  the  articles  and  fettlement 

have  not  fo  much  as  the  fame  words,  but  differ  in  many  places: 
amd  yet,  I  think,  they  ought  both  to  be  conftrued  fo  as  to 
make  them  confiftent,  and  by  this  means,  1  fhall  have  fome 
teafons  for  what  I  fay,  and  fome  foundation  to  fland  upoiu 

On  the  part  of  the  defendant,  an  advantage  has  been  at- 
tempted to  be  taken  from  this  expreffioni  that  the  jointure 
ihould  be  clear  of  reprifes. 

Now 
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Nfow  the  woW  nprifis  is  of  a  Very  un'celrtain  fignificatiohj  iteprifes  muft  be 
tad  ought  to  be  con&x\xtA  fecuhdum  fuhjeadm  fnatefiam.  2T/Jh/a7m 

matiriamm 

tor  the  gchui'ne  mcihing  6f  the  ^ord-.  Vide  CffweWs  InUr-  toweirsinterpn^ 
pretiTy  and  Blottht^s  Law  DiSfionary  ':  Bat  the  fees  of  ftc\vards  ^!^*  ^^Bhunts 
or  bailiffs  roentioAed  there  as  an'  oat-going,  ihuft  mean  the'cx'^if'^^'*"'^* 
fees  of  fteVtrards  or  bailiffs  of  the  crown  :  Sir  Henry  Spelman  is  meaning  of  re- 
a  far  better  antiquary  and  critick  than  eithet  of  them,  and  he  ^"^5*5  tut 
hlis  not  the  word  in  all  his  Gloffary.  «ot  JTwoh  m 

ill  his  GJoflary, 

The  articles  begin  ^ith  a  recital  of  the  pbwer^  and  the  in- 
tended marriage,  and  the  meahihg  of  thi^  inaccurate  drawer, 
under  the  woi-d  reprifeSj  #as  to  take  in  taxes,  chitgles  Or  im- 
poiitions,  impofed  or  to  be  iixipofed,  parliamentary  or  other- 
wife, ,  according  to  the  fuhjefit  matter,  and  purfuant  to  the 
power  to  which  it  refers-. 

Nothing  is  clearer,  thaii  that  the  Marquis  intended  to  fettle 
3000  L  per  dnn.  free  from  all  taxes  whatfoeve'r. 

Artd  if  the  conftru(aion  of  theartltles  fboiild  Be  doUbtful,  Articles  are  cbn- 
ffom  the  uncertain  fignificatiori  of  the  word  reprifesy  yet  taxes  fidered  in  this 
inferted  in  the  fetdement  may  explain  the  iheaning  j  and  thi§  ^^^'^  whkhTh" 
way  of  reafoning  will  hold  better  in  this  courts  becaufc  ar-  fettlement  may 
tides  are  confidered  here  as  ihinUtes  only,  and  the  fettlement  explain  more  at* 
may  afterwards  explain  more  at  large  the  meaniiig  of  the  fame  ^"^^^^ 
parties. 

Astothte  ihi^d  ^T\A  fourth  queJiidWy  relating  to  th'e  deficiency, 
though  the  plaintiff  took  a  collateral  covenant  from  the  Mar- 
quis o^  Blandfordy  that  the  land  fliould  continue  of  the  value, 
yet  this  has  nothing  to  do  with  the  power  ;  for  to  make  a  co- 
venant amount  to  an  execution  of  the  powei*^  is  not  agreeable 
to  the  rules  of  conftruclion  in  this  court. 

Therefore  the  plaintiff  miift  rely  upon  the  articles^  and  if  a  No  a;ffcfence 
deficiency  appear  there,  they  arc ^at^c^/^/^,   and  not  executed,  ^^'^""■'^ticJst 
and   there  is  no  difference  between  articled  unexecuted  in  toto^^'^l^^^^'^  -^^ 
<ix  in  part  only^  for  all    the  cafes  go   upon  this  ground,  that  pa:t,  tor  the 
what  is  covenanted  to  be   done,  is   confidered  as  done  ;   the  *'®""^  thecourt 
ruling  cafe  in  this  refpe6t,  is    Coventry  verius  Coventry,    Vide  what"^t"co'Je. 
Max,  in  Eq.    at  the  latter  endj  and   Lady  Clifford  and  L9rd  nanred  to  be 
Burlingun,    2  V,rn.  379.  t^^:^. 

The  plaintiffs  counfel  have  infifted^  (he  is  itititled  to  be  re-  The  inattention 
lieVed  under  the  he;^d  of  miftake,  and  I  think  very  rightly,  for  '^^  '*y^  ^^^ 

,.  .,  ^..  yo/?  inani«.i  woman 

the  inattention  or  laches   of  a  matned  woman,  cannot  hurt  cannot  ban  bw 
or   aftcft  her  right.  "jht. 

Vol.  Ih  N  II  >• 
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As  this  is  my  opinion  upon  the  whole, 

I  muft  declare  that  the  plaintifF  by  virtue  of  the  power  uiT- 
der  the  Duke's  will  and  the  marriage  articles  of  the  jj/iof 
Jprily  1729,  '^  is  incitied  to  fuch  a  jointure  out  of  the  truft* 
eftate  fubje(^  to  the  faid  power,  as  at  the  time  of  executing 
the  faid  articles  was  of  the  yearly  value  of  3000  /.  free  from  all 
incumbrances,  rent-charges,  rents- feek,  fee-farms,  quit- rents, 
'*  annuities,  ilipends  to  minifters,  penftons  and  procurations 
**  payable  thereout. 

**  And  alfo  free  from  all  parliamentary  taxes  or  impofitions 
**  of  fuch  nature  and  kind,  as  were  in  being^  at  the  time  of 
^^  executing  the  faid  power:  and  particularly  frond  the  land- 
^^  tax    then  \ix  being. 

And  I  decree  that  it  be  referred  'to  a  Matter  to  inqufre  and 
certify  whether  the  lands  and  tenements  comprifed  in  the 
articles  were  at  the  time  of  the  execution  of  the  faid  articles 
of  the  yearjy  value  of  3000  /.  according  to  the  rule  herein 
before  declared  and  laid  down,  and  if  not,  what  was  thede- 
ficency  thereof,  and  to  be  made  good  out  of  the  truft-eftatc 
acc9rding  to  the  faid  power. 

And  let  the  defendants  the  truftees,  with  the  approbation 
of  the  Mafter,  fet  out  and  convey  lands  and  tenements  of 
an  annual  Vdlue,  equal  to  fuch  deficiency,  according  to  the 
fruits  of  the  faid  power  to  the  plaintiff  for  her  life,  in  full  of 
the  refidue  .of  her  jointure* 

,Cafc  322.  VaUiant  verfus  Dodemedi^  May  2,  1742. 

As  at  law  an  rTT^  H  E  plaintiiFclaims  under  a  term  for  years  which  ori^ 
afligncc  of  a  ttrrm  J[^  ginally  belonged  to  one  iJfr^^r/,  and  after  having  bcco 
JhcUy  pet  ri"/  granted  to  different  perfons  at  laft  veiled  in  one  Charles  Grake, 
of  his  fubrequenc  his  rcfidu^ry  legatee,  and  one  Sedgewick  his  executor  :  In  May. 
itnt,  and  the      1727,  Sufon  Grake  created  a  new  term  out  of  the  old  by  grant- 

covenants  which  .'  •'jir  n-  1        1  i^  c         r  /••_ 

run  with  the  *"g  ^^  undcr-leafe  to  Ruhard  Jama  for  36  years,  rendring  the 
land,  a  fortiori  rent  of  70  /.  fir  onn.  The  executor  of  Charles  Grake  did  not 
eMr"^**sil*"  join  in  this  leafe,  and  therefore  only  the  equitable  intereft  in 
ftbtra!  I22I,  the  houfcs  paffed  by  it.  In  1728,  Richard  James  made  a  mort« 
ivhire  Lee  C.J.  gage  of  thcfc  houfes  to  VaUiant ;  afterwards,  on  the  31/?  of  May 

op?niot^tn**thif   *"  ^^^  ^^^^  Y^^^^  '^"T^"   ^'"  ^^^  reprefcotativcs  by   indenture 

and  another       affigned  to  VaUiant  a  term  of  39  years  and  a  half,  together  with 

fimiiar  cafe  in     another  reverfionary  term  of  20  years  in  thefe  premifies,  fo  that 

UrymUkelx^.  VaUiant  became  not  only  mortgagee  under  Richard  James^  but 

Najb,  was  intitled  iikewife  to  the  rent  of  70  /.  per  ann.  which  before 

belonged  to  Sufan  ;  Sedgewiek  was  no  party  to  this  deed  :   fooa 

after  the  execution   of  the  laft  deed  Richard  James  built  fomc 

new  houfes  upon  the  premiiTes,  in  confideration  of  which  yaU 

liant  agreed  to  pay  him  a  rent  of  20  /.  per  ann.  and  in  order  to 

%  fecure 
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fccure  the  payment  of  this  rent  in  1730,  Falllant  demifed  the 
premifTes  to  Rou/e  intruft  to  pay  20/.  perann.  to  Richard  James^ 
and  as  to  the  refidue  for  the  benefit  of  Valliant. 

.  The  confequenceofthefe  things  was,  that,  as  matters  then 
ftood,  Valliant  would  have  had  a  remedy  againft  Richard  Jamts 
for  the  70/.  per  ann,zxid  Richard  James  would  have  been  incitled 
to  a  dedudion  of  the  20  /.  per  ann. 

In^i^  1731,  Richard  James  makes  an  affignment  to  Dede* 
tnede  of  his  equity  of  redemption  io  the  36  years  term,  and 
ftlfo  of  the  rent  of  20/.  per  ann,  by  way  of  mortgage |  for  fe- 
curing  300  /.  lent  by  Dodemede  :  in  the  mortgage  deed  was  an  9 

exception  of  the  rent  of  20/.  per  ann.  and  likewife  of  four 
houfes  which  James  had  lately  built. 

On  the  jjth  of  Jufy^  '733>  other  fums  were  advanced  by 
D&demede  to  Richard  James yiLtnouniing  in  the  whole  to  1300/. 
or  1400  /.     ^ 

^  In  a  (hort  time  after  Dademede  enters  into  pofTeffion  as  mort- 
gagee, and,  whilft  he  was  fo  pofleiTed,  paid  the  rent  of  70  Lper 
nan,  to  FaUiant. 

In  i737»  a  fire  broke  out  which  confumed  five  of  the  houfts, 
.but  Dademede  had  infured  fome  of  them. 

i\bout  this  time  Dodemede  made  a  propofal  to  Valliant  to  fur- 
render  the  premiiTi^s  to  him,  and  in  order  to  induce  him  to  it 
offered  that  he  (hould  have  the  infurance  money,  amounting 
to  250  /.  and  that  he  would  fell  him  the  rent  of  20  /.  per  ann. 
for  300  /.  and  that,  if  he  would  not  agree  to  do  it,  he  would- 
alHgn  the  premifes  tp  any  body» 

Valliant  rejefied  this  propofal  without  making  any  on  his 
fide,  and  applying  to  the  fire-office  for  the  250  /.  infurance,  upon 
Dodemede'^  refufing  to  rebuild  the  houfes  which  were  burnt, 
and  Vallianf%  agreeing  to  do  it,  the  fire-office  paid  Valliant  the 
money  accordingly. 

Dodemede  took  a  good  deal  of  pains  to  find  out  a  perfon  who 
•  would  accept  of  the  affignment,  and  at  laft  prevailed  upon 
Lomax,  z  prifoner  in  the  Fleets  for  the  price  of  four  guineas^  to 
accept  of  it,  and  Dodemede  made  an  affignment  of  it  accord- 
ingly :  from  that  time  Dodemede  never  received  any  part  of  the 
profits  of  thefe  houfes. 

The  bill  is  brought  by  Valliant  and  others  againft  Dodemedi 
and  others,  praying  amongft  other  things  that  the  affignment 
made  by  Dodemede  to  Lomax  might  be  fet  afide  as  fraudulent, 
and  in  confequence  of  it  that  Dedomede  ihoald  be  obliged  to 
pay  the  rent  of  70  /.  per  ann.  to  Valliant. 
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Lord  Chancellor, 

As  to  the  arrears  of  rent  incurred  before  the  fire,  it  is  c*-* 
tremely  plain,  that  Dadomedi  is  liable  to  make  fatisfadion  to 
the  plaintiff,  becaufe  during  that  time  he  was  in  pofTeffion  of  the 
fents  and  profits  of  theeftate  \  however  as  he  has  made  an  aifign- 
ment  to  Lomaxy  Valliant  has  no  remedy  for  thefe  arrears  at  law,' 
and  is  under  a  neceffity  of  coming  into  this  court  for  itsaffiftance* 

'         The  next  queftion  is,  whether  Valliant  is  intitled  to  the  aid 
of  this  court  to  recover  the  arrears  which  incurred  after  the 
fire,  and  before  the  aifignment  to   Lomax ;  and  though  it  is 
^  more  doubtful  than  the  other  queftion,  yet  I  am  of  opinion  he 

is  intitled  ;  for  notwithftanding  the  accident  of  the  fire,  D^- 
medi  continued  in  poiTellion  of  the  honfes  which  were  unbumt, 
and  received  the  rents  of  the  under*tenants,  and  was  certainly 
liable  therefore  at  law  ;  and  as  Valliant  cannot  diftrain  on  ac- 
count oftheai&gnmentto  Lomax ^  he  ought  to  have  the  a£ft* 
ance  of  this  court. 

But  there  is  a  great  difference  in  regard  to  the  arrears  in* 
curred  fince  the  affignment  to  Lomax  \  and  it  would  be  going 
too  far  if  the  court  was  to  affift  the  plaintiff  againfl  Dodenudi  in 
this  refpefl,  for  the  law  fays  an  affignee  of  a  term  may  affign, 
and  thereby  get  rid  of  his  fubfequent  rent,  and  the  covenants 
which  run  with  the  land  ;  and  if  it  be  fo  at  law,  it  is  reafonable 
he  fhould  in  equity,  which  in  cafes  of  this  kind  follow  the 
law  y  though  indeed  it  is  true,  that  in  fome  fort  of  aflignments 
made  by  tenants  the  court  has  interpofed.  Vide  Treacle  verius 
Coksy  1  Vern.  165.  and  Phi/pot  verfus  Hoarey  Nov.  26,  i-j^u 
Videantey  ^.219. 

But  thefe  cafes  are  diflinguifhable  from  the  prefent,  and  par- 
ticularly the  laft,  for  the  great  point  there  was,  that  the  party  to 
whom  the  affignment  was  made,  or  pretended  to  have  been  made, 
a^Sled  really  as  an  agent  only  for  the  affignor  -y  there  was  ao 
propofal,  as  in  the  prefent  cafe,  to  furrender  up  the  premises 
to  the  landlord,  and  if  there  had,  the  court  declared  they  (houTd 
not  have  relieved. 

Whereas  here  there  was  an  exprefs^offer  by  Dodemede  to  fur- 
render  the  premiffes  to  Valliant  on  certain  terras^  which  by  no 
means  appear  to  be  unreafonable. 

Befides  too  here  was  a  general  calamity,  and  an  unforefecn 
one  from  fire;  and  as  Dodemede  lent  to  James  1300/.  or  1400/- 
tipon  theeftate,  which  he  is.  likely  to  lofe,  it  would  be  ex- 
tremely hard  to  oblige  Dodemede  to  pay  the  70  /.  rent,  fince  the 
affignment  to  Lomax^  efpeciajly  as  Valliant  has  received  the 
250/.  from  ihe  fire-office,  notwithftanding  £>5<5fe;/2f^  made  the 
afiurance. 

The 
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The  laft  queftion  relates  to  the  20/.  per  ann,  whk:h  was 
agreed  to  be  paid  by  Valiant  to  Richard  and  James^  whether  it 
ought  not  to  be  deduced  out  of  the  70/.  per  ann, 

I  am  of  opinion  that  it  ought,  whoever  is  intitkd  to  it,  the 
reprefentative  of  Richard  JameSy  or  the  defendant  Dodemede^ 
for  it  is  the  ordinary  direSion  of  this  court,  that  fuch  fort 
of  demands  (h;)uld  be  let  one  againft  the  other. 

Elizabeth  Hawiyns^    widow  of  Philip  Hawkyns^  vcrfus  Obyn^  Cafe  323. 
executor  of  Philip j  May  7,  1743. 

THIS  caufc  came  on  before  the  Chancellor  upon  appeal  AhufcanJmay 
from  the  Rolls.  bil^hyt'^n.Sf 

affigned  for  a  va» 

The  queftion  arofe  out  of  the  following  covenant  entered  *V^^^f  confidera- 
Into  by  Philip  upon  his  marriage  with  the  plaintiff  muft'be  an  af. 

figninent  of  that 

He  covenants  for  himfelf  with  truftees,  «  that  as  well  the  P".'*'!;}"J^^"p 

_,     .  ,  .  .  ,      r»,.      ,     ,   ,  .  .r  11         1         f  and  not  reft  only 

«<  0000 /«  portion  with  Elizabeth  nxs  wife,  as  all  other  fums  on  intention  and 

•*  of  money  which  fliould  be  given  or  bequeathed  to  Elizabeth  ^^^^''^^^^^  °^ 

•*  by  any  of  her  relations  during  her  coverture,  fliould  imme-  nj^/***  *  '**^*' 

•*  djately  after  the  deceafe  of  Philip   be  paid   by  his  heirs, 

**  executors,  ^r.  to  truftees,  in  truft  to  place  out  the  fame 

^'  at  intereft  on  land  or  government  fecurities,  and  the  inte- 

*^  reft  thereof  to  be  applied  for  and  cowards  the  maintenance 

**  of  the  children  of  Philip  by  Elizabeth^  and  the  remainder 

^*  of  fuch  intereft,  if  any,  together  with  the  whole  6000/. 

*^  to  go  or  be   paid  equally  among  his  children,  except  his 

*^  eldeft  fon,  to  fon^s  at  21,  to  daughters  at  21,  or  marriage; 

**  and  in  cafe  of  the  death  of  any  of  them  before  time  of  pay- 

•^  mcnt,  to  the  furvivors." 

"  Provifo,  in  cafe  there  fliould  be  no  iflue,  then  the  6000/. 
*♦  and  all  other  fums  of  money  that  during  the  marriage  * 
^*  fliould  be  given  to  the  faid  Elizabeth^  fliould  be  enjoyed 
*'  by  him  the  faid  Philip  HawkynSy  his  executors,  adminiftra- 
*'  tors  and  affigns,  to  his  and  their  own  proper  ufe  and  be- 
^»  hoof." 

On  the  4th  oi  Juney  1730,  Mary  LudloWy  mother  of  Eli- 
*'  zabethy  made  her  will,  '^  and  bequeathed  to  her  fon  and 
•^  daughter  EUzabethy  and  Philip  HawkynSy  2000 /.  to  be  en- 
**  joyed  by  them  and  the  furvivor  of  them,  and  if  there  was 
•*  no  ifllie  of  her  fon  and  daughter,  then  ftie  devifed,  after 
^*  the  death  of  the  furvivor  of  Philip  and  EUzabethy  the  2000/. 
^'  to  her  executor,  and  direfis  the  legacy^ to  be  paid  one  half 
•'15   months  after   her   deceafe,  and    the  remainder  in  two  f 

^*  years  and  a   quartefj  and   appointed  Lambert  Ludlow  folc  ', 

'^  executor, 

N  n  3  Lambert 


550  CASES   Argued  and  Determined 

LamhiTt  Ludlow  paid  looo/.  in  the  lifetime  of  Philip  Haw^r 

Philip  Hawiyns  the  hu(band  died,  but  left  no  Iffuc  ;  and  by 
his  will  "  devifcd  the  lOOo/.  which  remained  unpaid  by 
*'^  Lamhirt  Ludlow^  to  his  wife,  to  be  difpofed  of  as  (he  (hall 
^^  think  proper,  and  bequeathed  all  the  reft  and  refidue  of  his 
•*  real  and  perfonal  eftate  to  his  nephew  Thomas  Hawiyns  wheq 
^*  he  attained  21,  and  then  made  him  his  executor,  and,  in 
^^  the  mean  time,  devifed  all  his  real  and  perfonal  eftate  to 
^^  Ohin^  in  truft  for  Thomas  Hawiyns. 

It  was  heard  before  the  prefent  Majin  of  the  RolU  on  tl^ 
loth  of  Decembiry  1 742,  who  decreed  the  plaintiff  was  intitled 
to  the  intercft  of  the  2000/.  devifed  by  Mrs.  Ludlov^^%  will 
for  her  life. 

The  defendant  Obin  infifted  the  decree  was  wrong,  in  de- 
creeing the  intereft  of  the  2000/.  to  the  plaintiff  for  her  life, 
whereas  he  is  well  intitled  as  executor  of  Philips  under  the 
agreement  and  provifo  in  the  marriage-fettlement,  to  all  fuch 
fums  as  (hould  be  given  to  the  plaintiff  by  any  of  her  relation^ 
during  the  coverture,  and  therefore  is  not  obliged  to  pay  in- 
tereft tathe  plaintiff  for  the  lOOo/.  received  by  Philip  in  his 
life- time,  but  infifted  it  belongs  to  him  as  reprefefita^ive  of 
Philip. 

Mr.  Brown  cited  for  the  plaintiff  the  cafe  of  Tbompfon  verfus 
Butler^  Moon  522. 

Lord  Chancellor  :  I  am  of  opinion  this  is  not  a  fum  of  mor 
ney  at  all  within  the  meaning  of  the  provifo;  for  it  is  a  cove-r 
nant  merely  by  the  hufband,  and  confequently  an  agreement 
of  what  is  to  be  done  by  him,  his  heirs,  (^r. 

It  has  been  objefted,  that  tho'  it  fets  out  with  a  covenant 
of  the  hufband,  yet  the  provifo  is  attended  with  other  words, 
and  that  it  is  itfelf  a  covenant. 

But  then  it  muft  be  conneded  with  and  controlled  by  that 
covenant,  and  muft  relate  only  to  fuch  fums  of  money  as  fall 
under  the  defcription  of  the  firft  covenant,  which  is  relative 
to  nothing,  but  fuch  fums  of  money  as  came  to  EliTUihtth  dur- 
ing the  coverture,  to  which  Mr.- Hawkynt  might  be  intitled^ f 
and  the  covenant  therefore  thrown  in  on  purpofc  to  reftram 
Mr.  Hawiyns  from  difpo|i»g  of  it  to  the  prejudice  of  his  youn- 
ger children  5  for  even  the  fum  of  6000/  would  abfoiutely 
have  been  the  hufi^and^s,  if  it  had  iiot  been  for  tliis  covenant. 

It  was  faid  on  the  defendant's  part  likewife,  that  (a$  the 
covenant  runs  that  from  and  immediately  after  the  deceafe  of 
Piilip  Hawiyns^  hi$  heirs,  executors,  fcff .  fhoijld  pay  to  truf^ 
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tees  as  well  the  6000/.  as  all  other  fums  of  money  which 
(hould  be  given  to  Elizabeth^  &c.)  the  executors  muft  neccf- 
farily  receive,  or  how  will  they  be  enabled  to  pay  ? 

But  it  would  be  an  abfurd  thing  for  him  to  covenant  that 
his  heirs  fliould  pay  fums  they  could  never  be  intitled  to  re- 
ceive ;  nor  can  I  refirain  thefe  words,  to  prevent  any  future 
difpoAtion  that  the  hufband  might  be  inclined  to  mak.e  for  the 
benefit  of  the  wife  ?  s 

It  has  been  infifted  too,  in  order  to  make  .this  fall  within 
the  provifo,  that  the  hufband's  difpofition  in  his  life-time  would 
have  bound  |he  wife,  notwithftanding  (he  had  furvived  him, 
and  if  not  good  in  law,  yet  it  would  have  been  in  equity. 

1  will  not  fay,  but  the  hufband  might  have  difpofed  of  this 
poflibility  in»equity,  if  affigned  for  a  valuable  confideration  \ 
but  then  that  muft  have  been  upon  an  aflual  aflignment  of 
this  particular  thing,  and  here  it  refts  only  upon  the  intention 
of  the  parties,  and  the  conftrudtion  of  the  words  in  the  cove- 
nant. 

Upon  the  whole,  I  am  of  opinion,  this  is  not  fuch  a  fum 
of  money  as  was  intended  under  the  covenant;  and  it  would  be 
very  hard  to  make  a  ftrained  conftru£lion  of  the  deed  to  take 
away  this  looo/.  from  the  wife;  therefore  the  decree  muft  be 
affirmed.  ,     . 

The  Bailiffs  and  Burgeffes  of  the  Corporation  of  Burfotd  verfus  Cafe  324t 
Lenthail  and  others^  May  9,  1743. 


E 


XCEPTIONS  had  been  taken  to  the  decree  of  the  J^'^^f ^"^^'^,^^^^ 
defendants,  as  commiffioners  of  charitable  ufes,  and  39  tatirufes*^  ^'*" 


were 


exceptions  out  of  43  were   allowed;  but   there   being  fome  allowed  cofts  on 
doubt  as  to  cofts,  the  Chancellor  took  time  to  confider  it  till  thofe  exceptions, 

,  '  •    where  they  pre- 

tO-day.  ,  va.K-d,  and  on 

thofe  whf  re  thoy 

There  have  been  fix  precedents  brought  to  me,  in  which  f^n^ems  /rJu- 
cofts  were  given,  and  as  I  find  the  point  thus  fettled,    I  will  mled  to  coat. 
follow  the  juftice  of  thefe  cafes,  whatever  doubts  I  might  have 
had  originally  myfelf,  efpecially  as  there  are  no  precedents  on 
the  other  fide  to  the  contrary. 

The  firft  precedent  is  Chapman  verfus  The  Inhabitants  of  Ted- 
iury^  before  Lord  K^eepcr  Coventry ^  ^  Car.  i. 

The  fecond  was  in  Lord  Chancellor  Nottingham'^  time, 
February  29,  and  the  28th  year  of  Car,  2.  relating  to  the  lec- 
tory  and  parfonage  of  Cropland  in  the  county  of  Linaoln. 

•  N  n  4  The 
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The  third  was  before  Lord  Somiri^  which  began  in  the  year 
^693,  and  Ufled  fome  time,  relating  to  the  college  of  Brom^. 
ley^  a  charity  founded  by  l^ari^  bifliop  of  Rachefter. 

The  fo.urth  wa,s  before  the  ^i;ds  Commiffioi^ers, /H.  71 

1700. 

The  fifth  was  before  Lord  Keeper  Wright y  Chrijlcburcb  vcr^* 
Cus  The  Inhabitants  of  Ngwtgfty  the  4th  of  Q^.  jfnn. 

The  Cxth  was  Hancock  vcrfus  IValktr^  before  Lord  Cnupijc^ 
January  i^  IT  IS. 

It  is  faid  by  the  refpondent's  counfel,  that  thefe  precedents 
are  erroneous,  becaufe  there  is  no  authority  whatever  given 
to  the  Lord  Chancellor  to  award  cofts  by  the-ftatuce  of  cha- 
ritable ufes,  the  43d  of  Eliz. 

Kotwithftanding  If  the  court  wcre  merely  to  confine  themfelves  to  the  ver^ 
*omrniflion^of*  diij  of  a  jury,  or  a  decree  of  commiffioners,  they  muft  have 
charitable  ufrs,  (hut  their  eyes  as  to  the  evidence  before  the  jury  or  commii^ 
the  court  of  fioncrs^  becaufe  there  it  was  viva  voce^  and  from  hence  have 
iua"^rmira*fuit  arifen  thefe  precedents  j  for  the  court  finding  thefe  words  in 
to  be  inftituted  the  a^  of  parliament, yi<{?.  9.  That  the  LprdChaftceHor%  or  Lord 
«c[ther"fidk^is^  K^^per^  Jhall  and  may  take  fuch  order  for  the  due  execution  tf  all  tr 
bound  by  what  any  of  the  faid  judgments^  decrees j  and  orders^  as  to  t}^em  fhall  feem 
appealed  before  fii  and  convcnhnt^  have  put  it  in  the  (hape  of  an  original  caufe, 
enVbuTniTy  fct  '"  ^^^^^  ^*^^  exceptants  are  confidered  as  plaintiffs^  and  the 
forth  ne^v  mat-  refpondents  as  defendants^  and  put  in  an  anfwer  upon  oath  j 
^^*  and  in  the  examination  of  witnefTes  in  the  caufe,  neither  fide 

is  bound  by  what  appeared  before  the  cpmmiflioners,  but  may 

fet  forth  new  ipatter  if  they  think  proper. 

This  has  niade  the  court  all  along  confider  it  as  an  original 
caufe,  or,  otherwife,  the  court  would  have  known  nothing  of 
^  ^        the  merits. 

Therefore  the  court  have  mixed  the  jurifdiflion  of  bringing 
information  in  the  name  of  the  Attorney  General,  with  the 
jurifdidion  given  them  under  the  ftatute,  and  proceed  either 
way,  according  to  their  difcretion. 

It  is  faid  the  coiirt  ought  to  refort  back  to  the  original  ju- 
rifdid^ion,  in  point  of  coils,  upon  arguments  chiefly  drawn 
from  cafes  of  cofts  at  common  law,  and  the  old  adls,  llxp  ftat. 
^i  Marlehridgey  52  Hen.  3.   (now  Marlborough)^  &c, 

Jt  is  coufciencc*  But  courts  of  equity  have  in  all  cafes  done  it^  not  from  any 
thofjty^  dire6*s"'  authority,  but  from  confcience,  and  arb'itrio  boni  viri^  as  to 
this  Court  ingiv-  the  fatisfa6ti9n  on  oi^e  fide  or  other,  on  account  of  vexation. 

\^6  cyi^'       '"         "  ".  ^  ^  But 


I 


in  the  Time  of  Lord  Chancellor  HARpwicKf;  ^53 

But  ftill  it  is  faid  this  arireth  on  the  common  law  fide^  as  it 
comes- out  of  the  petty-bag.  •  ' 

The  return  of  the  commlffion  indeed  being  in  that  office, 
the  petty- bag  retains  the  proceedings,  yet  it  comes  before  the 
Lord  Chancellor  perfonally,  and  not  in  his  ordinary  or  extra-- 
ordinary  jurifdidion. 

I  fhould  be  glad  to  know  what  authority  I  have  to  give  c6(ls  In 
banjcruptcy,  if  I  cannot  give  cofts  here  ;  for  it  would  be  difficult 
to  fhew  from  the  bankrupt  a£ts,  that  I  have  any  fuch  authority. 

It  is  only  by  orders  figned  propria  manu^  and  procefies  of 
contempt. 

The  fame  as  to  commiffions  of  lunacy,  for  though  it  is  faid 
the  whole  of  it  arifes  from  the  fign  manual  of  the  king,  yet  I 
^m  of  opinion  it  does  not. 

Before  the  courts  of  ward(bip  were  ereded,  the  jurifdi£tion  After  tliecoait 
was  in  this  court,  both  as  to  lunaticks  aqd  ideots,  therefore  all  ^^^"^^  *»*• 
thefe  commiffions  were  taken  out  in  this  court,  and  returned  junflit^Ion'oTCr 
here,  and  after  the  court  of  wards  was  taken  away  by  adt  of  |"natick8  aad 
parliament,  it  reverted  back  to  the  court  of  chancery  ;  and  the  u^^/^u^^  i^ 

r- "  irri««ni-  'iti  back  tothCjCoi^lt 

»gn  ms^nual  or  the  king  is  a  Itanding  warrant  to  the  Lord  of  chancey,  to 
Chancellor,  to  grant  the  cuftody  of  the  lunaticks,  and  is  a  w^**™  »^  ©rigi- 
beneficial  thing  in  cafe  of  ideocy,  becaufe  the  king  could  not"*^   el*>«i;«^ 
only  give  the  cuftody  of  ideots,   but  the  rents  and  and  profits 
pf  ideots  lands  to  perfons. 

Therefore  it  is  not  an  authority 'in  ^he  Lord  Chancellor  Lord  chancellor** 
arifing  from  his  ordinary  or  extraordinary  lurifdiQion,  but  a *"5^°"JV" .^^ 

>  V  ,  J  j-f^      ,  .        f    •'  •        r  cafes  of  chan- 

perionai  one,  and  very  di^cult  to  maintain,  upon  a  nice  foun-  table  uks,  isa 
dation,  how  this  authority  of  cofts  did  arife,  but  falls  exaftly  perfonai  on«,  not 
within  the  cafes  of  bankrupts  and  ideots  :  l^Ue  The  cafe  of  the  *>«»"  *»'«  r^jn^^y 
forporatton  of  BewaUy^   i  r.  Wms^  207.  rclatmg  to  awarding  jurifdiaion. 
venires  de  vicineto  ^  de  corpore  comitaiusy  where  the  court  was 
governed   by  precedents  of  about  feven  years  ftanding,  before 
^he  ifluc  of  the  venire. 

So  likewife  in  the  cafe  of  juftices  of  peace,  they  have  taken 
upon  them  to  exercife  feveral  jurifdi£lions,  which  the  court  or 
king's  bench  would  not  have  allowed,  if  it  had  come  originally 
before  them,  * 

I  am  of  opinion' therefore,  I  ought  to  be  bound  by  thefe 
precedents,  efpecially  as  it  is  in  aid  of  juftice. 

The  queftlon  then  is,  What  ought  to  be  done  as  to  cofts 

above,  and  cofts  below. 

Aa4 


j54  CASES  Argued  and  Determined 

And  as  to  tlie  firft,  the  exceptants  ought  to  have  cofts  upon 
thofe  exceptions,  in  which  they  have  prevailed,  and  the  re* 
fpondents  coiU  in  thofe  where  they  have  prevailed. 

As  to  cofts  below,  it  niuft  reft  upon  the  agreement  made 
between  the  parties,  and  I  will  not  interfere. 

Cafe  325.     Tbi  SadUrs  Company  verfus  Badcock  and  otbersy  May  9,  1743. 


/fNN  Strode^  having  fix  years  and  a  half  to  come  in  the  kafe 
-^  of  a  houfe  from  the  plaintiffs,  on  the  27th  of  April  1734 


It  is  neceflTary 
the  party  injured 

Utereft  or  pro-  became  a  proprietor  of  the  Hand*in- hand  6fficey  by  infuring 
•erty  in  the  the  fum  of  4C0  /.  on  the  houfe,  for  feven  years,  and  on  paying 
the  time  V4po-  twelve  ftiillings  down,  and  three  pounds  fome  time  after,  the 
licy  is  made  out,  company  agreed  ^^  to  raife  and  pay  out  of  the  e£Feds  of  the 
"^r^h^^'""*  *'  contribution  ftock,  the  faid  fum  of  400 /•  to  her  and  her 
■nS  thctcfor^,"*'  **  exccutors,  admlnlftrators,  and  affigns,  fo  often  as  the  houfc 
after  the  leafe  of  <<  (hall  be  burnt  down  within  the  faid  term,  unlefs  the  di- 
tbe  hoofc  e«pir  ,c  redors  (hall  build  the  faid  houfe,  and  put  it  in  as  good  plight 
afligning  the  po-  .  as  before  the  lire  :  and  on  the  back  of  the  policy  it  was  lo- 
Kcy  decs  not  ob-  ««  dorfed,  that  if  this  policy  (hould  be  affigned,  the  aftignment 
lomak^g^"  "  muft  be  entered  within  twenty-one  days  after  the  making 
tlriafstothe     **  thereof. 


fjSi^t* 


Mrs.  Str$d£*s  leafe  expired  ztMidfumnur  1740,  the  houfe 
was  not  burnt  down  till  the  January  after  1740^  and  (he  made 
an  afEgnment  of  the  policy  to  the  plaintiffs  the  23d  of  /i* 
bruary  after,'  1 740. 

The  queftion  is.  Whether  the  plaintiffs,  the  aflignccs  of  Mrs. 
Strode^  are  intitled  to  the  400/.  infurance  money,  or  to  have 
the  houfe  built  again  ;  or  whether  the  houfe  being  burnt  down 
after  Mrs.  Strodis  property  ceafed  in  it,  the  company  are 
obliged  to  make  good  the  lofs»  to  her  affignee,  of  the  po- 
licy. 

The  company  made  an  order,  f^bfequent  in  time  to  Mr^* 
Btrode's  policy  in  1738.  ■  *  That,  whereas  Policies  expire  upon 
♦'  the  property  of  the  infured's  ceafing,  if  there  is  no  appli- 
^^  cation  of  the  infured  to  aflign,  or  to  have  the  lofs  made  up, 
»*  then  the  perfon  having  the  property  may  infure  the  faid 
**  houfe  in  the  faid  office,  notwithftanding  the  term  for  which 
<^  the  houfe  was  originally  infured  is  expired.    . 

There  was  evidence  read  for  the  plaintiffs,  to  fliew  that  they 
tendered  the  aflignment  to  the  defendants,  to  enter  in  their 
^opks,  but  they  refufed  to  accept  of  it« 
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Lord  Chancellor, 

During  the  progrefs.of  this  caufe,  while  the  defendants  fcem- 
(ed  to  depend  chiefly  upon  the  fubfiequent  order,  I  was  of  opi- 
liion  againfl  them. 

But,  upon  hearing  what  was  further  offered,  I  think  the 
plaintiffs  are  not  intitled  ^o  be  relieved. 

There  may  be  three  queftions  made  in  this  caufe. 

Firjl^  Whether  this  accident  which  has  happened  is  fuch  4 
lofs,  as  obliges  the  defendants  to  make  fatisfadion  to  the  plain- 
tiffs I 

Secondly^  Whether,  upon  the  terms  of  the  original  policy, 
the  office  is  obliged  to  do  it  ? 

Thirdly^  Which  is  rather  copfequcntial  of  the  former,  whc- 
jther  the  plaintiffs  are  properly  affignees  of  Mrs.  Strode  under 
Ithis  pojicy  ? 

If  this  master  refted  fingly  upon  the  policy  itfelf,  I  fhould 
liot  think  it  fuch  ^  lofs,  4s  would  oblige  the  defendants  to 
iniake  fatisfaftion. 

Under  this  policy,  the  ftate  of  the  cafe  is,  Mrs.  Strode  was 
pnly  a  leffee,  her  time  expired  at  Midfummer  1740,  the  houfe 
was  burnt  down  the  Januarj  after,  within  the /even  years  5  the 
plaintiffs,  the  Sadlers  company,  were  ground  landlords,  an4 
intitled  to  the  reverfion  of  th^  term  :  Upon  the  23d  of />. 
bruary  1740,  feyen  months  after  the  expiration  of  the  term 
and  one  month  after  the  fire;,  the  affignmcnt  w^s  made,  an4 
in  confideration  of  five  (hillings  only,  fo  tb^t  it  m^ft  be  tal^en 
^s  a  voluntary  affignment  as  it  ftan<]$  before  me. 

It  has  been  infifted,  on  the  part  of  the  defendants,  that  th^ 
plaintiffs  are  not  intitled  to  recover  as  ftanding  in  the  place 
pf  Mrs.  Strode^  becaufe  tt^t  had  no  lofs  qt  damage  her  intpre^^ 
peafing  before  the  fire  happened,. 

And  this  introduce)  the  fecond  and  third  queftions* 

I  am  of  opinion,  it  is  neceffary  the  party  infured,  lhoiiI4 
have  an  intereft  or  property  at  the  tiqic  of  jhe  ipfuring,  an4 
^i  ^be  tjme  ;^e  fire  h^ppeiis, 
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It  has  been  faid  fgr  the  plaintiflFs,  that  it  is  in  nature  of 
a  wager  laid  by  the  infurance  company,  and  that  it  does  not 
fignify  to  whom  they  pay,  if  loft« 

Now  thefe  infurances  from  fire  have  been  introduced  in  later 
times,  and  therefore  differ  from  infurance  of  (hips,  becaufe 
there  intereft  or  no  intereft  is  almoft  conftantly  inferted,  and  if 
not  inferted,  you  cannot  recover  unlefs  you  prove  a  pro- 
perty/ 

The  infuring  of  (hips  is  as  old  as  the  laws  of  Oln-M  and 
Rhodes  whofe  inhabitants  were  the  great  traders  of  the  world; 
look  into  the  books  that  treat  of  infuring,  and  you  will  find 
the  term  is,  averjio  periculi,  the  intention^  of  all  infurances 
being  to  avert  any  damages  or  lofs  the  infured  might  fuftain: 
Upon  this  principle,  in  all  modern  infurances  of  ihips  intinjl 
pr  no  intereft  is  introduced,  and,  between  the  fubjefts  of  differ- 
ent nations,  for  this  reafon,  becaufe  a  great  deal  of  contraband 
trade  is  carried  on,  and  I  believe  began  in  the  Spanijh  trade 
firft. 

The  common  law  leant  ftrongly  againft  thefe  policies  forfome 
time,  but  being  found  beneficia{  to  merchants,  they  winked  at 
Jt, 

New  laws  have  been  enaded,  which  make  it  felony  to  deftroy 
{hips,  and  the  temptation  to  it  has  arifen  from  intereft  andn^ 
intereft  inferted  in  policies. 

The  term  in  No  longer  ago,  than  when  I  firft  fat  in  the  Court  of  King's 

^Inf^ltJgis"^  ?^."^*^^  I  have  heard   thefe  infurances  called  fraudulent,  but 

w^/o  fericuii,    though  inconvenieuccs  may  have  arifen  from  thefe  words  to  the 

the  intention  be-  infurance  Companies,  yet  fome  inconvenience  too  may  arifeon 

ITam^aVVoHo'ft    ^^^  ^^^^^  ^^^^^  bccaufc,  if  any  perfon  may  infure,  whether  he 

the  injured  a^^\it  has  a  property  or  not,  it  may  be  a  temptation  to  burn  houfes*, 

M^.  to  receive  the  benefit  of  the  policy  :  By  the  firft  claufe  in  the 

deed  of  contribution  in  1696,  the  year  this  focicty,  called  the 

Hand'in-hand  office y  incorporated  themfclves,  the  fociety  are  to 

make  fatisfa£tion  in  cafe  of  any  lofs  by  fire. 

To  whom,  or  for  what  lofs,  are  they  to  make  fatisfaflion  ? 

Why,  to  the  perfon  infured,  and  for  the  lofs  he  may  have 
fuftained  ;  for  it  cannot  properly  be  called  infuring  the  thing, 
for  there  is  no  poffibility  of  doing  it,  and  therefore  muft  mean 
infuring  the  perfon  from  damage. 

By  the  terms  of  the  policy,  the  defendants  might  begin  ta 
build  and  repair  within  fix  days  after  the  fire  happens. 

It 
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It  has  been  truly  faid,  this  gives  the  fociety  an  option  to  pay 
or  rebuild,  and  ihews  mod  manifeftly  they  meant  to  infure  upon 
the  property  of  the  infured,  becaufe  no  body  elfe  can  give  them 
leave  to  lay  even  a.  brick^  for  another  perfon  might  fancy  a 
houfe  of  a  different  kind. 

Thus  It  ftands  upon  the  original  agreement ;  The  next  quef- 
tion  will  be.  Whether  the  fubfequent  order,  made  by  the  de« 
fendants  in  1738,  has  made  any  alteration  ?  ' 

I  am  of  opinion  It  has  not;  for  it  was  made  only  to  explain 
a  particular  cafe  in  the  policy  ;  for  it  might  have  been,  a  quef- 
tion,  whether  Mjrs.  Strode  could  have  come  before  the  expira- 
tion of  the  term,  to  have  examined  the  books  of  the  office,  and 
therefore  this  order  was  made  to  give  her  fuch  a  power. 

It  has  been  ftrongly  objeded,  that  the  fociety  could  not  makCw 
fuch  an  order. 

I  am  very  tender  of  faying,  whether  they  can  or  not. 

Becaufe,  on  one  hand,  it  might  be  hard  to  fay,  that,  as  a 
fociety,  they  cannot  make  any  by-order  for  the  good  of  the 
fociety. 

And,  on  the  other  hand,  it  would  be  a  dangerous  thing  to 
give  them  a  powe,r  to  make  an  alteration  that  may  materially 
vary  the  intcreft  of  the  infured. 

The  affignment  is  not  at  all  within  the  terms  of  this  order, 
becaufe  it  is  plain,  it  meant  an  affignment  before  the  lofs  hap- 
pened.  1 

Now,  with  regard  to  the  lofs  happening  before  the  affign- 
ment made,  Mrs.  Strode  was  in  titled  to  nothing  but  what  wa$ 
to  be  paid  back  upon  the  depofit. 

It  is  plain  fhe  thought  fo,  for  if  (he  had  imagined  {(he  had 
been  intitled  to  400/.  would  any  friend  have-advifed  her  to  m^ke 
a  prefent  of  it  to  the  plaintiffs  I 

The  cafe  of  Lynch  verfus  Dayrell,  in  the  Houfe  of  Lords,  the  Policies  of  ami- 
t3th  of  March  1720,  fhews  how  ftrift  this  court  and  the  Houfe  Iw^rA^!!*^''" 

rT  1  '         t  no*  r  f    •  9  i    /»  J  *****    ID  their      t 

of  JLords  are  m  the  conftruction  of  poncies  to  avoid  frauds  :  nature,  norin- 
Lord  Chancellor  King  was  of  opinion  there,  the  plaintiff^  had  ^^^^ ««  ^ 
no  right  to  the  money  under  the  policy,  becaufe  no  lofs  had  *„^^J^„'^j^^ 
happened  to  him,  he  having  no  intereft  in  the  thing  infured  at  perfon,  without 
the  time  of  the  fire,  and  that  policies  ate  not  m  the  nature  of  ^«  confcnt  of 
them  affignable,  nor  intended  to  be  affigned  from  one  perfon  to    *  ®  "* 
another^  without  the  confent  of  the  office. 

The  bill  here  muft  be  difmified. 
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Cafe  326,  Tymtt  veifus  H9pi^  May  10,  1^439  ^fhi  RtUs. 

The  Mafier  of  rj^  H  E  plaiiitifF  before  her  marriage  with  Jolm  Tfrrell  Wat 

the  Rolii  of  J^     k\ki  io  fee,  or  her  mother  Mrs.  Stanton  was,  of  an  eftate 

Me'vndcr  the  '"  Birhfljire^  and  in  confideracion  of  the  intended  marriage,  and 

hand  of  the  of  1500  /.  paid  to  Mr.  TjrtM  as  her  marriage  portion,  it  was 

hoflwid  ought  agreed  that  the  eftate  (hould  be  fettled  previoas  to  the  msrriaeei 

to    be   looked      r.  -    x.     x  -j^.i-      -  tr*  r 

ttpoo  M  part  of  ^^^  (n^t  one  moiety  might  be  enjoyed  by  the  plamtiff's  mother 
the  mariiage  for  her  life,  and  after  her  deceafe  by  the  plaintiff,  or  her  tniftees, 
^Sfao^d^M  for  her  fole  and  feparate  ufe,  exclufive  ofher  hufband,  and  that 
^t^f^  fet-  file  (hould  receive  the  rents  and  profits  during  her  hufband's 
tiement  %  and  life,  and  that  as  well  the  faid  moiety  after  the  plaintiff's  deceafi:, 
wodMTh^been  ^  ^^^  ^*^''  "*<>*cty»  (hould  be  fettled  upon  fuch  trufts  as  the 
fciieved  if  (he    plaintiff  by  any  deed  in  her  life*time  or  by  will  fliould  appoint. 

luid  brooght  a 

fcttftandrequaily  Mr.  Tyrr/// the  intended  hufband  undertook  to  procure  deeds 
lb,  as  brought     to  be  drawn  purfuant  to  the  agreement. 

•gaiot  the  afiig-  ^ 

aeetf  who  ftand 

io  his  place.  But  when  the  deeds  were  reading  over  tothe  plaintiff  in  order 

for  execution,  (he  obfervcd  there  was  a  miftake,  for  that  the 
moiety  of  the  premiffes  limited  to  her  mother  for  life,  was  aftc^ 
her  deceafe  limited  to  the  ufe  of  Mr.  Tyrrell  for  life,  and  not  to 
her  feparate  ufe,  as  had  been  agreed  ;  and  (he  refufisd  to  exe- 
cute unlefs  the  miftake  was  redified :  in  order  to  do  this  it 
was  then  propofed  by  the  truftecs,  that  Mr.  TyrrM  fliould  give 
a  note  or  writing  under  his  hand,  that  thej)laintiff  fliould  take 
and  receive  one  moiety  of  the  eftate  after  her  mother's  death 
for  her  fole  and  feparate  ufe,  according  to  the  agreement,  as  if 
the  fame  had  been  fo  fetiled  by  the  releafe  j  and  thereupon 
Mr.  Tyrnllj  previous  to  thc^execution  of  the  deeds,  gave  the 
plaintiff  a  note  or  writing  to  the  purpofe  aforefaid,  and  de- 
livered it  to  the  truftee  named  in  the  releafe,  to  keep  for  the 
plaintiff's  benefit. 

The  marriage  was  had  fliortly  after,  and  upon  the  9tb  of 
7«fy,  1739,  ^''^*  Stanton  the  mother  died,  and  on  the  14/A  of 
jtily^  1740,  a  commiffion  of  bankruptcy  iffued  againflr  Mr^ 
Tyrrell^  and  be  being  found  a  bankrupt,  Mr.  Hope  and  others 
were  chofen  afiignees,  and  being  got  into  the  receipt  of  all  the 
rents  of  this  moiety,  refufed  to  let  the  plaintiff  receive  theni, 
or  to  make  any  fettlement  for  fecuring  the  receipt  thereof  to 
her,  purfuant  to  the  agreement  before  her  marriage. 

The  bill  was  therefore  brought  againft  Hope^  and  the  other 
afiignees,  for  an  account  of  what  they  have  received  of  the 
rents,  and  that  a  moiety  of  them  for  the  future  may  be  aflured 
to  the  plaintiff  for  her  fole  slnd  feparate  ufe. 

Mr. 
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Mr*  Tyrrill  by  the  note  promifed  and  agreed  with  the  plaintiff' 
by  the  name  of  his  intended  wife  Mary  Stanton^  that  fie  Jhmld  en- 
joy  and  receive  the  ijfue  and  profits  of  one  mviety  of  the  ejiate^  then 
in  pojfejjion  of  her  mother  Mrs.  Jane  Stanton^  after  the,  deceafe  of 
her  mother* 

Mr.  Noel  for  the  defendants  infilled  that  both  note  and  deed 
muft  (land  together^  and  if  they  cannot,  the  deed  ought  to  con* 
troul  the  whole  becaufe  a  deed  is  of  more  authority  in  the  no- 
tion of  law  than  a  note  figned  by  one  perfon  only  ;  and  for  this 
purpofe  he  cited  Bawdes  ytdas  Jmhurji^  Eq.  Caf  Abr.  21. 

That  while  courts  have  tleeds  only  before  them  they  have  »* 
fure  foundation,  but  if  they  go  out  of  the  deeds,  witneffes  may 
beguflty  of  perjury,  and  therefore  the  court  has  always  leant 
ftrongly  againft  parol  evidence,  becaufe  this  may  err,  that 
cannot. 

That  as  no  body  was  prefent  when  the  note  was  given,  but 
perfons  in  the  intereft  of  the  plaintiff,  it  would  be  of  danger- 
ous conf<iqiience  to  lay  much  ftreffr  upon  fuch  evidence,  fcfpe- 
cially,  as  it  is  not  poflible  to  produce  any  on  the  other  iiide. 
Vide  Clarkfon  verfus  Hanaway^  2  P.  IVms.  203. 

That  (uppofing  the  veoxA  feparate  had  been  inferted  in  the 
note,  that  it  would  not  have  given  the  wife,  as  it  is  a  note  ta 
her,  zfeparate  inter efi  during  the  coverture.  Hoi.  113.  Clark 
verfus  Tbompfon^  Cro.  J^u.  571. 

yiv.  Brown  for  the  plaintiff  relied  upon  i\\t  czk  of  fFalker 
ytv{\k^Walker^  December. iiy  1 5740,  as  an  authority  in  point 
(with  regard  to  the  evidence  that  is  offered  on  the  part  of  tfa^ 
plaintiff^,  and  which  ought  to  be  allowed  upon  this  footing, 
that  it  was  a  fraud  in  the  hufband  to  draw  in  the  wife  to 
reft  upon  his  promife  without  altering  the  deed  ;  and  upon  thi» 
i^uggeftion  parol  evidence  may  be  admitted,  notwithftanding 
the  ftatutc  of  frauds  and  perjuries. 

Mafler  of  the  Rolls.  The  cafe  now  depending  arifes  upon  the 
itcd  executed  before  marriage,  and  uj»on  the  note  figned  be-^ 
lore  the  deed. 

The  firft  qucftion  is,  .what  relief  the  plaintiflF  would  have 
had,  if  it  had  been  a  bill  brought  againfl:  the'hufband. 

The  fecond  queftion,  if  fhe  is  intitled  under  this  bill  to  the 
fame  relief  againft  the  affignees  of  the  hu(band. 

I  (hall  confider  it  in  the  fame  light  as  the  counfel  have 
idone. 

Now 
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I^^Wf**^?***  i^ow  as  to  what  has  been  faid  with  regard  to  the  mifcfaie/^ 
^^  produced  hj  feparate  nuttnUManees^  I  Ihall  laj  that  out  of  {he 
I  kf  jodi-  cafe,  for  we  muft  not  be  diieded  by  what  we  think  of  it  in 
liwirirrm  ^^^  °^"  pritate  judgmenu,  but  upon  what  the  court  has  ju- 
^  wfaattbey     dkialljT  done  in  feparate  maintenances. 

tkink  of  them 

j^tmrnL'^*^       Then  as  to  the  firft  point. 

Upon  the  deed  to  be  fure  the  wife  can  haVe  nb  relief,  M 
there  are  no  words  in  it  that  can  convey  %  feparati  cftate  to  the 
wife. 

But  then  it  is  infifted  the  note  has  fupplied  this  defed  ; 
and  that  a  witnefs  has  explained  the  matter  fully. 

F«ol  eiridence  An  objedion  was  made  to  admitting  this  evidence  i  and  t 
Sdtr^lSr^'  cafe  cited  mEq.  Caf.  Abr.  21.  Bawdis  and  Jmhnrft^  where  evi- 
tlK  ^reement  dence  was  offered  to  (hew  the  ufes  of  a  marriage  fettlement^ 
kctwcen  the      but  was  not  admitted  there,   becaufe  it   was  not   finned  bv 

MVOct,  but  as  to  .1  ^    _«,*„  o  / 

KocMfionof    ^he  party. 

iicahiS  the  note 

*'«»r»  Here  the  note  infifted  on  is  figned  by  the  party  the  hufr 

band  himfelf. 

The  next  queftion,  how  far  I  (ball  give  weight  to  this 
evidence :  it  fays,  that  a  moiety  of  the  eftate  was  to  be  fet- 
tled to  the  feparate  ufe  of  the  wife  after  the  death  of  the 
mother  ;  now  if  the  matter  refted  fingly  upon  the  note,  nd 
parol  evidence  ought  to  be  admitted  to  explain  the  agreement 
between  the  parties. 

But  I  am  certainly  warranted  in  admitting  this  evidence,  fd 
(ar  as  it  goes  to  the  reafon  and  occafion  of  figning  this  notci 

The  next  confideration  what  efFed  it  (ball  have. 

I  readily  agree,  where  there  is  any  writing  executed  after  thi 
fettlement,  and  differs  from  it^  the  fettlement  (hall  controul  iti 

A  fcttlemcnt  But  if  I  take  the  evidence  into  the  cafe  with  regard  to  the 

Trilinr^ecited'^fon  of  giving  this  no  it  will  have  a  different  confider^ 
after,  but  the  ation  with  me,  becaufe  the  wife  rcfufed  to  execute  the  fettle- 
fartlei rcfufing  ment Without  it:  andiffo,  I  muft  conftrue  it  as  one  entire 
lettkmcnt  wkh-  agreement  before  marriage,  and  both  of  them  confiftent^ 

•ut  it,  they  muft 

^*?nd'"a*rc*-  ^^^  ^^  '^  P'^*^  here  was  a  new  agreement  between  th^ 
meVt? and  both'  parties,  and  that  it  was  upon  the  credit,  faith  ahd  footing  of 
coafiftenc.         the  note,  the  fettlement  was  executed  by  the  mother  and  the 

wife. 

t  At 
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As  to  the  fraud  which  the  plaintilPs  counfcl  have  fuggefted  Fraud  is  what  is 
in  the  cafe,  it  is  not  fo  clear;  becaufe  the  fettlement  was  read  tnTwlc^e'ihere 
to  the  mother  and  the  wife  before  execution,  fo  that  they  did  it  is  a  conceamieac 
with  their  eyes  open  :  now  fraud  is  what  is  done  in  fecret,  and  f^^'^  ^^^  '"k^k 
where  there  is  a  concealment  from  the  party  in  a  matter  which  concenirhim  in 
concerns  him  intereft.  intereft. 

I  cannot  fay  indeed  the  note  is  good  in  law  againd  the  mar- 
riage fettlement,  but  in  equity  it  ought  to  be  looked  upon  as 
part  of  the  marriage  agreement,  and  confequently  as  part  of  the 
fettlement,  and  therefore,  if  the  wife  had  brought  a  bill  againft 
•  the  hufband,  (be  would  have  been  intitled  to  relief. 

Several  cafes  have  been  cited  to  fhew  that  this  note  is  void 
in  law,  and  equity  :  but  upon  the  circumftances  of  this  cafe  I 
do  not  think  it  is. 

There  is  a  ftrongcafe  to  this  purpofe,  where  a  bond  is  given 
by  a  hufband  to  a  wife  before  marriage  to  fecure  a  fum  of 
money  to  her  ufe,  which  is  void  in  law,  and  yet  in  equity  will 
be  confidered  as  a  truft  for  the  wife. 

,  One  thing  more  before  I  leave  the  confideration  of  the  note 
is^  what  will  be  the  cfft£t  of  it. 

It  has  been  faid  by  the  plaintiff's  council  that  though   it  is  Though  the 
not  exprefled,  yet  it  is  implied  in  the  note,  that  fhe  (hall  have  iJ/^ate  nt^n'the 
this  moiety  to  htt  feparati  ufe.  note,  the  worcs 


Now  the  words  fiparate  ufe  indeed  are  not  in  the  note,  but 
there  are  other  words  which  amount  to  it. 

Thatjhe  Jhall  enjoy  and  receive  the  ijfues  and  profits  of  one  moiety 
cftheejiate^  &c. 

Which  can  admit  of  no  other  conftruftion  but  that  it  muft 
be  for  her feparate  ufe ;  for  to  what  end  (hould  (he  receive  it,  if 
it  is  the  property  of  the  huftand  the  next  moment  ? 

The  word  enjoy  too  is  very  ftrong  to  imply  zfeparate  ufe  to 
the  wife. 

The  fecond  queftion  is,  if  the  wife  is  intitled  to  the  fame 
relief  againft  the  aflignees  of  the  hufband,  as  flic  would  againft 
the  hufband  himfelf. 

It  has  been  infifted  by  the  defendant's  counfel  that  affignees 
are  truftces  for  creditors,  and  creditors  are  always  favoured 
in  law,  fo  that  when  they  have  the  legal  intereft,  they  ftiall 
have  the  equitable  eftate  againft  a  perfon  who  has  only  an  equi- 
table intereft. 

Vol.  II.  •  O  o  U 


enjoy  the  projiti 
imply  it. 
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It  muft  be  owned  the  legal  cftate  vefts  in  the  huiband,  and 
by  afiignment  in  his  affignccs,  and  the  general  rule  is,  that 
they  (tymd  in  the  place  of  a  bankrupt ;  but  I  think  it  does  not 
hold  in  every  cafe. 

The  wjrt  wiU  for  inftance  ;  Where  there  is  a  voluntary  conveyance  by  a 
T^^^'^^JoT'-  bankrupt,  the  court  may  carry  it  into  execution  againft  the 
^^ZTh*JS,'  bankrupt  himfelf,  but  not  againft  his  affignecs. 

fopt  ioto  €xeai- 

^JftTg^f  oth^.  ^^^  reverfc,  where  it  is  a  conveyance  by  the  bankrupt  for 
wtie  as  to  a  con-  a  valuable  confideration  before  an  ad  of  bankruptcy  committed; 
veyance  (or  a  va-  ^^  j^  ^^^  certainly  IS  here,  for  then  the  wife  takes  in  confider- 
^ri^l^b^ore^^dbTation  o(  marnage^  and  of  an  eftate  moving  from  her. 

baalLniptcy. 

The  cafe  for  Tayler  verfus  IVbitUr^  2  Vern*  564.  comes  very 
near  the  prefent  ;  for  there  the  legal  intereft  was  veiled  in  the 

aifignees. 

^^^  There  is  another  reafon  why  I  think  the  affignees  can  Be 
befoITmartikge  confidercd  no  otherwifc  than  as  the  bankrupt  himfelf,  becaafe 
the  hutband  what  has  been  done  upon  tht  marriagi  is  in  the  nature  of  a  tnft 
Sf  L^irt^of  ir  o"*y  ^^^  ^^^  ^''^«  =  *"^  therefore  if  the  hufbahd  is  only  a  truf- 
truftc«  for  (he  tee  for  the  wife,  the  affignees  of  courfe  muft  be  truftees  in  the 
wife,  his afligoee*  f^^^  manner  as  the  hufband  was. 

muft  be  to  too  ot 
courie. 

Taking  then  all  the  circumflances  together ;  as  fhe  would 
have  been  intltled  to  the  relief  ftie  prays  againft  the  hufband, 
fhe  is  equally  intitled  to  relief  againft  the  affignees,  but  with- 
out cofts,  as  it  was  their  duty,  being  truftees  only  for  the  cre- 
ditors at  large>  to  bring  a  cafe  fo  circumftanced  before  the  courtc 

Cafe  ^27.  ^^^^  \tv(MS  Duckenfieldy  May  14,  1743. 

Where  truflecs  fTT^  H  E  queftion  in  this  caufe  arofe  on  the  will  of  Mr.  73^» 
)t\iV^xzTt\^'^'x:  A  ^^^  ^o^^on  of  nri  :  who  in  the  firft  place  fays,  "  I  give 
and  wmmg  it  *^  '*  niy  who|e  real  eftate  to  my  fon  and  the  heirs  of  his  bwly, 
into  money,  or  <«  and  in  cafe  of  his  dying  a  minor,  or  without  iffue,  then  I 
at^hd^opt'iio?'*  "  g'v^  ^^^'"y  '^"^s,  tenements,  £2ff.  in  and  about  Tollerten^ 
it  will  br  fubj<ik  **  to  the  defendant  and  four  others  by  name,  for  fuch  charitable 
to  the  fame  truft  «<  ufgg  ^nd  purpofcs  as  I  (hall  direft  by  codicil  or  otherwife. 

•8  the  pcrfonal  *       *^  ^ 

cftate  is  applied 

to,  whetber  fold  **  And  as  to  his  pcffoual  eftate,  the  fame  truftees  are  to  dif- 
OT  kept  at  real  «  charge  a  fum  left  to  an  hofpital  in  Torky  and  feme  pecuniary 
**  legacies  out  of  it;  and  then  directs  them  to  call  in  and  dif- 
*'  pofe  of  the  refidue  of  his  perfonal  eftate,  as  they  or  the  furvi- 
**  vors  or  furvivor  of  them  fliall  think  fit,  and  to  apply  the  in- 
"  tereft  and  produce,  or  fo  much  as  they  (hall  judge  neceffary, 
*'  towards  the  maintenance  of  his  fon  till  his  age  of  twenty- 
*^  one,  and  upon  his  attaining  fuch  age  or  marriage,  to  pay  and 

**  deliver 
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^<  deliver  up  the  fame  to  his  hands  :  but  if  he  ihall  happen 
**  to  die  before  fuch  age  or  marriage,  the  teftator  fays,  I  then 
•*  will  that  the  refidue  of  my  perfonal  eftace  be  difpofed  of 
**  among  widows  and  orphans  of  diffenteris,  and  to  my  poor 
^^  relations  in  fuch  proportion  as  they  (hall  think  fit :  and 
**  makes  the  truftees  executors.*' 

Thi  Codicih 

**  Whereas  I  have  by  my  laft  will,  to  which  this  is  a  co- 
•*  dicil,  given  and  devifed  to  my  truftees  therein  named,  and 
.  **  their  heirs,  my  lands,  ^c.  in  Tollerton^  in  cafe  of  my  fon's 
**  dying  a  minor,  or  without  iflue,  for  fuch  ufes  and  pur- 
•*  pofes  as  I  (hall  dired  by  a  codicil  or  otherwife  :  now  I  do( 
**  hereby,  purfuant  to  that  claufe  in  my  will,  order  and 
•*  direct  in  that  cafe,  that  the  faid  lands  and  tenements  fliall, 
•*  at  the  difcretion  of  my  faid  truftees,  be  fold  and  difpofed  of, 
**  or  kept  in  their  hands  or  pofleffion,  and  that  the  purchafe 
**  money  ariftng  thereby,  or  the  rents  and  profits  thereof,  fliall 
*<  be  applied  and  diftributed  to  and  amongft  fuch  perfons,'or 
•*  to  and  for  fuch  ufes  or  purpofes,  and  in  fuch  manner,  as 
^*  I  fhall  by  any  writing  direct  and  appoint,  and  for  want  of 
•*  fuch  direction  and  appointment,  then  to  fuch  perfon,  or 
**  fuch  ufes  or  purpofes,  and  in  fuch  manner  and  propor- 
*'  tions,  as  they  the  faid  truftees,  or  the  major  part  of  them, 
**  or,  in  cafe  of  death,  the  furvivors  or  furvivor  of  them,  or 
**  the  heirs  of  fuch  furvivor,  fhall  judge  fit  and  convenient: 
**  I  do  further,  but  yet  only  in  cafe  of  my  fon's  dying  a  mi- 
**  nor  or  without  iflue,  give  and  devife  by  this  codicil  unto 
•*  my  abovefaid  truftees  my  dwelling-houfe  in  York  with  the 
**  appurtenances,  fqr  to  fell  or  keep  the  fame  in  their  hands, 
*'  and  apply  and  difpofe  of  the  purchafe-money,  or  of  the 
*'  rents  and  profits  arifing  from  the  laft  mentioned  premifles, 
<<  to  and  for  the  fame  ufes,  intents  and  purpofes,  as  all  the 
*<  other  lands  and  tenements  above  named,  that  is  to  fay,  fuch 
•*  as  I  (hall  by  any  writing  or  memorandum  direft  ;  or  for 
*'  want  thereof,  as  they  the  faid  truftees  (hall  judge  fit  and 
**  convenient/* 

The  teftator's  fon  is  dead  under  age  and  without  iflue. 

The  teftator  has  left  no  dircSions  by  writing  or  memoran- 
dum as  to  the  application  of  the  lands  at  TolUrtorty  or  hit 
dwelling-houfe  at  York, 

The  truftees  infift  upon  the  beneficial  intercft  in  both  : 
and  the  heir  at  law  of  the  teftator  claims  them  as  a  rcfulting 
truft. 

For  the  truftees  were  cited,  Floyd  verfus  SpilUtj  before  Jvord 
Talbot.  0 

And  for  the  heir  at  law,  Hohart  verfus  Tht  Counufi  sf  Suf- 
folk,  2  Ffrn,  644,  O  o  I  >^1^V 
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Lord  Chancellor, 

The  bill  muft  be  amended  ;  and  the  Attorney  General,  in 
behalf  of  the  charity  to  widows  and  orphans  of  difienters,  and 
to  tcftator's  poor  rotations j  muft  be  made  a  party. 

But,  however,  I  will  break  the  cafe  at  present)  which  is 
attended  with  fome  difficulty. 

The  general  qucftion  is.  Whether  there  is  a  refulting  truft 
for  the  heir  at  law  ? 

Secondly^  Whether  defendants  are  to  be  confldered  as  truf- 
tees  throughout  ? 

Thirdly^  Whether  they  take  any  beneficial  intereft  for  them- 
,  fel  vcs  ? 

Fourthly^' If  not.  Whether  they  are  truftees  for  the  heir  at 
law,  or  for  any  other  perfon  ? 

It  appears  to  me  a  very  ftrong  cafe,  from  the  intention  of 
the  teftator,  that  they  (hould  be  truttces  throughout)  both  as 
to  the  real  and  perfonal  eftate. 

I  have  looked  into  the  truftees  anfwer,  and  they  are  not 
fo  fanguine  as  to  infift  upon  a  beneficial  intereft,  but  only  fay 
the  heir  at  law  has  none^  and  that  upon  the  contingency  of 
the  fon's  dying  a  minor,  and  without  iflue,  the  intereft  de- 
volved upon  themfelves. 

It  will  be  extremely  difficult  to  give  the  truftees  a  beneficial 
intereft. 

The  devife  to  his  fon  is  an  immediate  devife,  and  what  fol- 
lows to  the  truftees  is  by  way  of  remainder,  in  cafe  the  foa 
die  without  iftue. 

It  is  admitted  that  if  the  teftator  had  given  no  dircdions  by 
his  codicil,  they  would  have  been  truftees  for  the  heir  at  law 
under  the  will.  S^e  before  the  devifes  of  the  perfonal  eftate^  and 
of  the  refidue  of  the  perfonal. 

The  general  queftion  is,  Whether  the  will  and  codicil  muft 
be  taken  together  ? 

Nothing  can  be  plainer,  than  that  the  teftator  has  treated 
therii  as  tiuftees  throughout,*  both  as  to  the  real  and  perfonal 
eftace,  and  has  only  given  ctiem  a  power  of  appointment. 

It 
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It  has  been  infifted  for  the  truftees,  that,  as  it  is  a  generial 
power  of  dirpofing,  it  amounts  to  a  devife  of  the  beneficial  in- 
tereft  to  them. 

It  will  be  ftraining  the  power  very  much,  to  conftrue  it  as 
giving  them  a  beneficial  intereft. 

Wherever  a  power  is  giyen,  whoever  takes  the  eftate,.  takes  whoever takfi 
from  the  grantor  by  whom  that  power  is  created,  and  not  from  "»^dei  a  power, 

the  power  itfelf.  take,  from  the 

*  grantor,  and  not 

iTom  the  power 

They  are  to  appoint  to  fuch  ufes  as  they,  or  the  major  part  of '  ^  ' 
them,  i^c.  (ball  judge  fit  and  convenient. 

If,  as  has  been  faid,  they  may  appoint  to  fhemfelves,  will 
not  the  major  part  be  ready  to  fay,  we  will  exclude  you,  or 
you,  becaufe  we  will  make  our  ihares  larger  ? 

Suppofe  they  were  to  difpofe  of  it  in  proportion,  may  not 
three  out  of  the  five  fay,  we  will  exclude  the  other  two  ? 

In  all  cafes  of  powers,  where  it  is  not  executed,  it  refults  to 
an  heir  at  law  ;  if  executed,  it  is  out  of  the  heir  at  law. 

It  has  been  infifted  for  the  truftees,  that  the  beneficial  intereft 
may  be  given  them  by  way  of  power,  as  well  as  by  exp^efs 
words. 

But  then  this  is  a  power  executable  eternally,  and  as  long  as 
the  world  endures,  becaufe  it  is  given  to  the  heir  of  the  fur- 
vivor. 

Mr.  Attorney  General,  for  the  truftees,  put  this  cafe  :  Sup- 
pofe five  perfons  Ihould  agree  amongft  themfelves,  that  fuch  a 
fum  of  money  or  eftate  be  difpqfed  of  by  them  as  they  ftiould 
appoint ;  this  would  be  a  good  agreement!,  and  if  they  made 
no  difpofition,  a  refuhing  truft  for  themfelves. 

But  this  appears  to  me  quite  a  diflFerent  cafe  from  a  power  of 
appointment  over  a  third  perfon's  property. 

Now  I  think  there  is  great  colour  to  fay,  fome  charity  was 
intended. 

/ 
The  teftator  had  both  real  and  perfonal  eftate  ;  thefe  truftees 
are  likewife  truftees  of  his  perfonal  eftate,  and  executors* 

O03  The 
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The  queftion  will  be.  Whither,  upon  the  codicil,  the  real 
eftate  may  not  be  conne£led  with  the  directions  the  will  has 
given  as  to  the  perfonal  eftate. 

Several  cafes  have  been  cited,  to  fliew  that  a  devife  of  real 
eflate  to  be  fold,  will  make  it  perfonal  eftate. 

Where  real  But  this  is  where  the  real  eftate  is  given  to  a  devifee  of  pcr- 

cftatc  is  given  to  fonal,  for  thc  payment  of  debts  and  legacies  ;  and  the  rule  of 
fonSrla^-'"  '^w  is,  that  it  is  affets  in  his  hands.    Fide  Mallabar  verfus  A/tf/- 
mcnt  of  debts,     lahar^  Caf,  in  Eq^  in  Lord  Talbot*  s  timcy  78. 
it  is  alTcts. 

A  bare  inten-  ^^  ^^^  Cafe,  cited  by  the  Solicitor  General,  of  Floyd  verfus 
lion,  or  even  Spiliety  there  was  this  farther  circumftance,  that  they  were  very 
negative  words,  ^^^j.  relations,  a  wife  andchiidretty  and  in  all  fuch  cafes,  infer-f 
an  heir  at  law  cnccs  of  bounty  have  been  drawn,  and  confequently  rebuts  any 
from  infiftingon  equity  the  heir  at  law  might  have  of  a  refulting  truft  ;  though 
mreTttitioi  uuft.  j^  -g  ^^^y  ^^^^^^  ^  ^^^^  intention  v/ill  not  exclude  an  heir  at  law, 
nay  negative  words  will  not. 

But  here  the  charity,  which  is  in  jthis  cafe,  is  of  anothei 

confideration. 

4. 

The  tcftator  has  given  a  power  to  thc  truftees  to  fell  this 
land  :  Suppofe  they  had  fold  it,  and  turned  it  into  money,  it 
abfolutely  becomes  perfonal  eftate ;  and  fo  via  'uerfdy  would 
It  not  then,  if  fold,  have  fallen  under  the  fame  direSions  with 
the  perfonal  eftate  ? 

It  is  true,  it  is  not  abfolutely  and  imperatively  direded  to  be 
fold  :  But  the  queftion  will  come  to  this,  as  the  teftator  has 
given  the  truftees  a  power  of  felling  and  turning  it  into  money, 
or  keeping  it  in  land,  at  their  option,  if  it  will  not  be  fubjeS  to 
the  fame  truft  as  the  perfpnal  eftate  is  applied  to, 'whether  fold, 
or  kept  as  real  eftate, 

I  am  of  opinion,  it  will  fall  under  the  fame  direSion,  be^ 
caufe  he  has  given  it  under  a  truft,  and  to  the  fame  truflees. 

This  is  the  ftronger,  by  reafon  of  the  abfurdity,  that  he 
fhould  give  it  to  truftees  who  cannot  keep  it  themfelves,  though 
his  particular  friends,  and  yet  may  give  it  away  to  ftrangers, 
if  they  thought  fit;  and  it  would  be  very  extraordinary,  that 
their  keeping  it  in  one  form,  or  both,  ftiould  change  the  nature 
of  the  devife,  and  intention  of  the  teftator. 

This  makes  it  a  confiderable  queftion  for  the  charity,  and 
his  poor  relations ;  and  therefore  the  caufe  muft  ftand  over,  and 
the  Attorney  General  be  made  a  party  in  behalf  of  the  charity, 

G99k 
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Cook  verfus  Duckenjield  and  others^  February  7,  1743.  Cafe  328. 

This  cauje  was  again  in  the  paper. 

Lord  Chancellor, 

THERE  can  be  no  doubt  at  all  but  it  was  the  intention  Amanbyem- 
of  the  teftator  to  give  it  from  the  heir.  powering  other 

perfons  to  dif- 
pofe  of  his  eftatCy 

The  firjl  general  queftion  is.  Whether  here  is  any  refulting  ^i^'ni^^^rirs  his 

^"^-  byh'sownattual 

dil'pofition. 

Secondly^  If  there  is  not,  Whether  the  defendants  are  to  take 
the  eftate  for  their  own  benefit  ? 

This  can  be  no  refulting  trgft,  for,  as  has  been  truly  faid,  a 
^an  may  difpofe  of  his  eftate  by  an  adlual  difpofition  himfelf, 
or  by  empowering  other  perfons  to  difpofe  of  it,  which  equaflly 
difinherits  the  heir  at  law. 

By  the  will,  "  in  cafe  of  his  fon's  dying  a  minor,  or  with- 
•'  out  iflue,  the  teftator  gives  all  his  lands,  tenements,  l^c, 
*'  to  the  defendant,  and  four  others,  by  name,  for  fuch  ufes 
**  and  purpofes  as  he  fliall  diredl  by  codicil,  or  otherwife/' 

The  codicil  takes  up  the  confideration  of  his  fon's  dying  a 
minor,  or  witnout  iflue  j  and  then  fays,  *'  I  do  hereby,  pur- 
*'  fuant  to  that  claufe  in  my  \^ill,  order  and  diredt  in  that 
^'  cafe,  the  faid  lands  and  tenements  fhall,  at  the  difcretion 
*^  of  my  faid  truftees,  be  fold  and  difpofed  of,  or  kept  in  their 
*^  hands  and  pofleflion." 

If  the  teftator  had  ftopped  here,  the. heir  at  law  indeed  would 
not  have  been  difinherited ;  but  it  follows,  '^  And  thdt  the 
*'  purchafe  money  arifing  thereby,  or  the  rents  and  profits 
*'  thereof,  fliall  be  applied  and  diftributed  to  and  amongft 
*'  fuch  perfons,  or  to  and  for  fuch  ufes  or  purpofes,  and  in 
*^  fuch  manner,  as  I  fliall  by  any  writing  diredl  and  appoint, 
^'  and  for  want  of  fuch  diredion  and  appointment,  then  to 
**  fuch  perfon  or  perfons,  or  fuch  ufes  and  purpofes,  as  they 
**  the  faid  truftees,  of  the  major  part  of  them,  or,  in  cafe  of 
*^  death,  the  furvivors  or  furvivor  of  them,  or  the  heirs  of  fuch 
**  furvivor^  fliall  judge  fit  and  convenient." 

This  comes  within  the  latter  part  of  the  divifion  of  a  man's 
power  over  any  branch  of  his  eftate,  by  diieding  another  perfoa 
to  difpofe  of  it,  ' 

O  0  4  It 
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It  was  faid  to  be  fo  vague  and  uncertain^  that  it  is  void  in 

itfclf. 

Adevifeto^.  But,  why  (hould  it  be  fo  ?  Cannot  a  teftator  do  it  as  to  a 
and  fuch  ufc.  as   fm-rle  perfoH  ?  To  A.  and   fuch  ufes  as  he  (hall  appoint,  was 

tw^  old  CI'  g"o^  b^'^or^  ^e  ft^^"^^  °^  "f^s  *"^  ^*"^  '  ^^^  ^^^"  ^-  **^^ 
JhVftauiieof  appoint,  the  cefiuy  que  ufe^  he  is  in  by  the  f(?offor  from  ;h^  bc- 
iifct  J  for  when    gi,^jiing,  and  not  by  the  appointer. 

he  appoints,  the     bo'  J  t  tr 

iejiuy  que  ufe  ii 

in  by  the  feof-         Js,  the  furvivqrSy  or  furvivor  of  them,  CS^c. 

for,  and  not  by 

thetppointer.  j^  .^  ^^^^^  j^  ^^^  confidcr  thIs  as  a  beneficial  intereft  for  the 

truftees,  it  might  be  liable  to  abfurdities  ;  but  when  you  con- 
fider  this  as  difmheriting  the  heir,  you  muft  try  whether  it  can 
be  carried  properly  into  execution,  to  any  ufe  or  purpofe,  ex-j 

clufive  of  the  heir. 

Where  a  teftator  If  a  tcftator  fays,  I  will  my  heir  fhall  fell  the  land^  and  does 
fays,  1  ^»»^|"y  not  mention  for  what  purpofe,  it  is  in  the  breaft  of  the  heir  at 
Und,^^lh^^^^^  iaw,  whether  he  will  fell  it  or  no,  and  he  may  chufe  to  keep  it, 
mentioning  for     and  who  Can  compel  him  to  do  otherwife  i 

what  purpofe, 

to  fcn;^°utif  he  But  when  the  teftator  appoints  an  executor  to  fell,  his  office 
appoints  his  ex-  fhews  that  it  is  intended  to  be  turned  into  perfonal  aiTets,  with-* 
h  tirL'd'.nto  ''   o"t  leaving  any  refulting  truft  in  the  heir. 

pcrfnnal  aflfets, 

andiejivcsno  Here  they  are  truftees  throughout  for  charity,  fo  that  it  is 

[bl^W?  ''"^^  *"  determined  for  what  it  fliall  be  fold,  and  if  there  are  no  words 
exprefllng  any  particular  purpofe,  it  muft  be  fpelt  out  by  cir- 
cumftances  ;  and  I  am  of  opinion,  on'  the  circumftances  of 
this  cafe,  that  the  heir  at  law  is  plainly  difinherited,  and  there 
is  no  refulting  truft. 

As  to  the  fecond  point,  it  is  as  plain  that  the  defendants  have 
no  beneficial  intereft,  for  feveral  parts  of  the  will  and  codicil 
fpeak  there  being  truftees^  fuch  as  indemnifying  them  againft 
any  cofts  or  charges  they  might  be  put  to,  and  feveral  other 
paftages  in  the  will  and  codicil  confirm  it. 

A  teftator  dc-  Giving  it  to  five  perfons,  whom  he  names  trufi:ees,    to  fuch 

pl&wtmheP"»^P^f^s  as  they,  or  the  major  part  of  them,  fhall  judge  fit^ 
names  truftees,  fliews  plainly  he  intended  no  benefit  to  them,  but  an  authority 
for  fuch  purpofes  only,  by  appointing  a  quorum  out  of  the  truftees. 

as  they,  or  the  '         '  .  *^       "* 

major  part  of  ^ 

them,  fhall  think  It  is  almoft  tionfenfe  to  fay,  that  he  did  not  intend  to  give 
ncfit'tTthe°n!*'^'  ^^  ^^^  charity,  becaufe  vefting  it  in  truftees,  to  give  to  fuch 
but  IS  an  au- '  pcrfons  as  they  think  fit,  would  be  putting  it  in  their  pov^er  to 
thority  only,  by  fell  the  cftate,  aiid  fink  the  money  in  their  own  pockets. 

appointing  a  quo-  '.  * 

,  rum  out  of  ihcnu 

Tt^erefor^ 
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Therefore,  this  naturally  leads  me  to  look  out  for  other 
particular  paflages  in  the  will,  to  fuch  charitable  ufes  and purpofis^ 
in  cafe  his  fon  die  a  minor,  or  without  iffue,  fo  that  the  whole 
turns  upon  the  fame  event,  the  ion's  dying  a  minor,  and  with^ 
out  ifTue. 

The  expreffion  in  the  codicil,  **  upon  fuch  perfons^  and  t§ 
*^  and  for  fuch  ufet^^  are  common  words  in  devifes  to  charity. 

The  defendants  too  are  the  very  perfons  who  are  the  truftees 
for  chanty  in  the  refidue  of  the  teftator's  perfonal  eftate,  and 
likewife  for  another  real  eftate  of  2p/.  per  annum. 

All  the  obje£lions  arifing  from  want  of  objedls,  or  from  cer- 
tainty of  time,  are  eafily  obviated,  upon  cop(lruing  the  teftator's 
intention  to  be  for  charity  ;  becaufe,  if  the  truftees  have  mif- 
applied  or  abufed  their  power,  they  might  h^ve  beep  called  to 
90  account,  at  the  relation  of  any  perfon,  in  the  n^iXK?  of  the 
attorney  general,  for  the  benefit  of  the  charity. 

The  defendants  were  direSed  to  lay  a  fcheme  before  tha 
Mafter  for  applying  the  teftator's  eftate  to  fuch  charitable  ufes 
and  purpofes,  as  fliall  anfwer  the  intention  of  the  teftator,  and  , 
alfo  for  the  application  and  diftribution  of  the  money  that  (hall 
be  coming  in  out  of  the  growing  rents  and  profits,  or  out  of 
the  money  that  fliall  arife  from  any  future  fale ;  and  in  this 
fcheme  the  defendants  were  to  have  a  particular  regard  to  the 
toor  relations  of  the  teftator,  and  their  circumftances, 

Wellington  verfus  Mackintojhj  May  13,  1743,  Cafe  319* 

t      It- 

THIS  came  on  before  the  Lord  Chancellor,  on  the  de-  Ow  partner 
fendant's  plea,  that  the  plaintiff^  and  he,  on  the^i5th  iif^^i^^^l^^^^ 
November y  1728,  executed  articles  of  co-partnerfhip,  by  which  todifcwerand 
they  covenanted  to    become  joint    traders,   as  BlackwelUhall^^^^^^^^^^^ 
fa£lors,  for  eight  years,  and  agreed,   in    cafe  any  difference  defendant^' 
fhould  arife  relating  to  their  bufinefs,  or  of  any  covenant  in  pJ"dcd  an  agf«^ 
the  articles,  it  ftiould  be  referred  ;  and  avers,  that  all  matters  ^fra^^iffer- 
in  the  plaintifPs  bill  relate  only  to  the  partnerfliip,  and  that  cncc  fhould  arife 
they  have  never  been  fubmitted  to  arbitration^  nor  did   the  ^t^cen  them, 
plaintiff  ever  propofe  a  reference,  or  nominate  any  perfon  to  fcrred*;*°and'that 
be  an  arbitrator,  though  the  defendant  offered,  and  was  al-  the  matters  in 
ways  ready  to  fubmit  all  matters  to  arbitration,  and  demands  ?.^  piaintiflF'a 

.      •  •  r  I       /I     1 1   r       t-  r  »>'^*  relate  only 

judgment,  if  he  (hall  further  ^nfwer.  to  the  partner- 

fliip,  end  yet 
have  never  been  fubmitted  to  arbitration^  nor  hat  he  ever  propofed  a  reference,  though  thedetendant  offerv 
ed,  and  was  alwayi  ready  to  d»  it.     Lord  Hardivicke  dijallvwtd  the  flea  j  for  at  it  is  a  bill  to  dijiover  and 
be  relieved  agttinfi  fravdij,  the  arbitrators  cannot  e9(amin^  on  oaft,  wbifb,  by  tbt  affretmtnt^  tbtyjbould  have  bad 
f  fowcr  of  doings 


\ 
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Lord  Chancellor, 

The  plea  ought  to  be  difallowed  in  this  cafe ;  and  yet  I 
would  not  have  it  underftood,  that  fuch  an  agreement  might 
not  be  made  in  fuch  kind  of  articles,  and  pleaded  ;  but  fuch  a 
claufe  fhould  have  in  it  a  power  given  to  the  arbitrators  to  ex- 
amine the  parties,  as  well  as  witnefles,  upon  oath. 

But  this  bill  is  to  difcover  and  be  relieved  againft  frauds, 
jm portions,  and  concealments,  for  which  the  arbitrators  could 
not  examine  the  parties  on  oath, 

Perfons  might  certainly  have  made  fuch  an  agreement  as 
would  have  oufted  this  court  of  jurifdi6)ion,  but  the  plea  here 
goes  both  to  the  difcovery  and  relief;  and  if  I  was  to  allow  the 
plea  as  to  relief,  I  could  not  as  to  the  difcovery,  and  then  the 
court  too  muft  admit  a  difcovery,  in  order  to  affift  the  arbitra- 
tors, which  is  not  proper  for  the  dignity  of  the  court  to  do. 


Cafe  330,     Bagjhaw  vcrfus  Spencer^    Hillary  Term  16  Gio.  2.     before  the 

Mafter  of  the  Rolls. 

The  Majier  of    f\^^  Benjamin  Jjhton^  being  feifed  in  fee  of  feveral  manors, 

tbe  RolUy  after  \^  lands,  mines,  ^c,  by  his  will  duly  executed,  devifed  the 
taking  fomc  time  ^^^g  to  miltam  Stencer  and  others,  their  heirs  and  affigns, 

tOCOnJliicrof  this  '  •  r  ^  r   ^  •••"gwa, 

caff,  declared  it  upon  trult,  out  Of  thc  fents  and  pronts,  or  by  fale,  or  mort- 
wai  his  opinion,  gage,  to  pay  all  the  teftator's  juft  debts,  and  afterpayment 
IL^  wiU  of^i'io  thereof,  he  devifed  the  fame  eftates  to  three  of  the  fame  truftees, 
Benjamin  Bag-  their  executofs,  ^c.  for  500  years,  upon  truft  to  pay  the  tefta- 
jha^,  was  in  ^qj-'^  legacies,  and  an  annuity  of  200/.  a  year  to  the  teftator's 
took  ^fuch  eft  ate*  fift^r  for  her  life :  and  after  the  determination  of  the  fa  id  eftates 
in  a  moiety  of  for  years,  he  devifed  the  fame  premiiTes  to  all  the  faid  truftees, 
the  premifTes,      and  their  heirs,  in  truft,  as  to  one  moiety^  (being  the  eftates 

and  confequcntly  .  _.       .       ',  rjii        r    r  x  -  \  ^,  *'**»**« 

the  recovery  was  m  queftion),  to  the  uie  and  behoof  of  his  nephew  Thomas  Bag* 
well  fuftercd,  and^^«;^  for  and  during  the  term  of  his  natural  life,  without  im- 
Imb^w?*  peachment  of  wafte  ;  and  from  and  after  the  determination  of 
that  eftate,  he  devifed  the  fame  to  the  truftees  for  the  life  of 
Thomas  Bagjhaw^  to  preferve  contingent  remainders  ;  and  from 
and  after  his  deceafe,  then  to  the  ufc  and  behoof  of  the  heirs 
of  the  body  of  Thomas  Bagjhaw  lawfully  begotten,  and  for 
want  of  fuch  iflue,  then  to  his  nephew  Benjamin  Bagjhaw^  for 
and  during  the  terra  of  his  natural  life,  without  impeachment 
of  wafte ;  and  fcom  and  after  the  determination  of  that  eftate, 
to  the  fame  truftees  for  and  during  the  life  of  Benjamin  Bagjhaw^  I 

to  preferve  contingent  remainders  ;  and  from  and  after  his  de-  1 

ceafe,  then  to  the  ufe  of  the  heirs  of  the  body  of  Benjamin 
Bagjlmw^  lawfully  begotten,  with  like  remainders  to  other 
nephews  3  and  amongft  other  legacies^  gave  loco/.  to  Ben-* 

jamin 
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jamin  Bagjhaw^  and  appointed  two  of  his  truftees  executors 
of  his  will. 

Thomas  Bagjhaw  dying  without  iffue,  Benjamin  Bagjhawy  in 
Trinity  term  1731,  brought  his  bill  againft  the  executors  and 
devifees,  and  alfo  againft  the  heir  at  law  of  the  teftator,  pray- 
ing an  account  of  the  perfonal  eftate  of  the  teftator,  and  alfo 
of  the  rents  and  profits  of  his  real  eftates,  that  his  debts  and 
legacies  might  be  paid,  and  in  particular  the  1000/.  legacy  to 
the  plaintiff  Benjamin  ;  that  a  commiffion  of  partition  might 
iffue,  and  that  the  plaintiff  might  be  let  into  poffeffion  of  a 
moiety  of  the  eftates. 

To  this  bill  the  defendants  put  in  their  anfwers,  and  the 
caufe  being  brought  to  hearing  in  1732,  at  the  RoUs^  his 
Honour  decreed,  that  an  account  fhould  be  taken  of  the  per- 
fonal eftate,  and  alfo  of  the  rents  and  profits  of  the  real  eftates, 
and  of  the  debts  and  legacies  of  the  teftator,  and  that  fo  much 
of  the  real  eftates  fhould  be  fold,  as  fhould,  with  the  perfonal 
eftate,  and  the  rents  and  profits  of  the  real  eftates,  be  fufficient 
to  pay  all  the  debts  and  legacies ;  and  a  commiffion  of  parti- 
tion was  direfled  to  iffue,  for  dividing  the  real  eftates,  or  fo 
much  thereof  as  fhould  remain  after  payment  of  the  debts  and 
legacies ;  and  all  further  direftions  were  referyed  till  after  the 
Mafter  fhould  have  made  his  report. 

In  1737,  the  Mafter,  to  whom  the  caufe  was  referred,  made 
his  report,  and  foon  after  Benjamin  Bagjhaw^  the  plaintiff,  died, 
whereupon  Catharine  Bagjhaw^  his  widow,  devifee  and  execu<» 
trix,  brought  a  bill  of  revivor,  and  fupplemental  bill,  upon  the 
former  proceedings  againft  the  furviving  devifees  and  executors 
of  the  will  of  Benjamin  AJhton^  and  alfo  againft  the  heir  at  law  of 
JJhtonj  to  whom  the  other  moiety  of  the  eftates  were  devifed, 
and  alfo  againft  the  heir  at  law  of  Benjamin  Bagjhaw ^  and 
againft  John  Statham,  a  devifee  under  the  will  of  Benjamin  Bag* 
foawj  charging,  by  way  of  fupplement,  that  Benjamin  Bagjbaw 
in  his  life- time,  by  bargain  and  falc  inrolled,  conveyed  his 
moiety  of  the  eftates  to  JVells  and  Hawkins^  and  their  heirs,  to 
the  intent  that  they,  or  oiie  of  them,  might  become  tenant  or 
tenants  of  the  freehold  of  the  faid  moiety,  in  order  for  the  fuf- 
fering  a  common  recovery  thereof,  which  was  thereby  declared 
thould  be  to  the  ufe  of  Benjamin  Bagjhaw  and  his  heirs* 

That  a  common  recovery  was  accordingly  fuffered,  in  which 
Benjamin  Bagjhaw  was  vouched,  and  being  therebv  made  tenant 
in  fee  of  the  moiety  left  to  him,  he,  by  his  will  cluly  executed, 
devifed  to  the  defendant  Statham^  and  his  heirs,  all  his  lead 
mines,  and  parts  and  fhares  of  mines  and  mineral  interefts; 
find  his  moiety  of  the  e/lati  in  queflion,  to  his  wife,  the  plaintiff  in 
fee,  and  appointed  the  plaintiff  his  fole  executrix^  and  died, 
leaving  the  defendant  FitTiherbfrt  his  heir  at  lawt 
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The  feveral  defendants  having  put  in  their  anfvirers  to  this 
bill  of  revivor,  and  fupplemental  bill,  and  the  will  of  Benjamin 
Bag/haw^  and  the  deed  leading  the  ufes  of  the  recovery,  being 
proved,  the  caufe  came  on  at  the  Rollsy  for  further  dire<5tions 
upon  the  Matter's  report,  and  this  fupplemental  matter  j  and 
the  general  queflion  between  the  parties  was,  whether  an  eftate 
tail,  or  an  eftate  for  life  only,  paffed  by  the  will  of  Benjamin 
Ajhton  to  Benjamin  Bagjhaw  \  if  an  eftate  tail  pafled,  it  was 
allowed  that  he  had  made  himfelf  tenant  in  fee  by  the  recovery, 
and  had  well  devifed  the  eftates  to  the  plaintiff,  and  the  de- 
fendant Staiham  ;  but  for  the  defendant  Spencer^  the  heir  at 
law  of  the  teftator  Ajhton^  it  was  infifted,  that  an  eftate  for 
life  only,  pafl'ed  j^that  the  recovery  nihil  operatur  to  affe£^  the 
remainder  in  fee,  to  the  right  ^eirs  of  the  teftator;  and  that 
Binjamin  Bagjhaw  being  dead  without  ilTue,  he,  as  heir  at  law 
of  the  teftator  Ajhton^  was  become  well  intitled  to  the  eftates 
in  queftion. 

Mr.  Noel^  counfel  for  the  plaintiff,  infifted  on  the  general 
rule,  that  where  there  is  i.  limitation  to  one  for  life,  with  a 
remainder  in  the  famp  inilrument,  to  the  heirs  of  bis  body, 
it  is  an  eftate  tail, 

A  teftator,  let  his  intention  be  what  it  will,  muft  devife 
according  to  the  rules  of  law  i  and  cited  SoulU  verfus  Gerrardy 
Cro.  Eiiz.  525. 

If  the  rule  be  right,  the  limitation  to  the  truftees,  to  pre*- 
ferve  contingent  remainders,  can  make  no  difference. 

I 

In  fupport  of  the  rule,  be  cited  Shelley's  Ca/e,  i  Co.  88.  h. 
and  King  and  Melling,  i  Fentr.  231.  and  obferved,  that  in  this 
cafe  there  was  a  power  to  make  a  jointure,  and  yet  held  to  be 
an  eftate  tail.  Broughton  verfus  Langley^  i  Lutw.  815.  and 
Goodwright  and  Pulling  i^Geo,  2.  at  a  trial  at  bar,  the  limita- 
tion there  was  to  the  heir  male  of  the  body  after  a  limitation  for 
life,  and  held  to  be  an  eftate  taiU 

He  faid,  he  had  hitherto  confidered  it  as  a  legal  eftate,  but 
the  rule  of  equity  is  the  fame  :  Here  is  a  truft  vefted,  nothing 
required  to  be  done  by  the  truftees ;  and,  to  (hew  that  trufts 
are  to  be  governed  by  the  rules  of  law,  he  cited  Bali  verfus 
Coleman^  2  Fern.  607.  Legat  verfus  Sewell,  2  Fern.  571, 

In  every  light,  therefore,  in  which  this  can  be  confidered,  it 
lippears  to  be  an  eftate  tail  in  Benjamin  Bagjhaw* 

Mr.ClarhyOf  the  fame  fide,  cited  Co,  Lit.  3JQ.  b,  and  Brei 
verfus  Rigden^   in  Plov^der^  340.     ShaW  YCrfvis  IVei^l^^    Qqf.  %i^ 
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Mr.  Wllbrahamy  of  the  fame  fide,  cited  IVatts  v.  Ball^  t  P. 
IVms.  105, 

Mr.  Cox  for  the  AtktiAznt  John  Statham^  who  ftands  in 
the  fame  light  with  the  plaintiff^  infilled,  that  though  the  truf- 
tees  in  this  devife  have  a  power  to  fell  the  eftates,  which  is 
performing  the  higheft  aft  of  owrierfliip,  yet  it  hath  conftant- 
ly  been  held  that  they  take  only  a  chattel  intereft,  and  if  fo,  it 
is  clear  that  fuch  eftate  and  intereft  will  not  prevent  a  fubfe- 
quent  devife  from  veiling  as  an  immediate  eftate,  fubjed  to  and 
charged  with  the  debts* 

And  cited  the  following  cafes  to  this  purpofe.  Carter  v.  Bar» 
nardiftony  I  P.  Wms.  509.  JluUbins  v,  Hutchins^  2  Fern.  404. 

Trinity  Term  16  Geo.  2.  the  Majier  of  the  Rolls  gave  judgment. 

Before  I  enter  into  what  feems  to  be  the  main  queftion  % 
\9htthtT  Benjamin  Bagjhaw  took  an  eftate- tail,  or  for  life,  by 
the  will  of  Benjamin  AJhton^  I  Ihall  confider  two  things  :  Firft, 
whether  this  eftate  ought  to  be  taken  as  a  truft  or  a  legal  eftate, 
and  Secondly,  whether  the  Matter's  report,  that  it  is  for  the 
benefit  of  all  parties  the  eftate  fhould  be  fold,  will  make  any 
difference. 

As  to  the  firft,  I  am  clear  of  opinion  that  this  is  a  truft-eftate, 
and  not  a  legal  eftate  :  it  might  have  been  otherwife,  if  no 
particular  eftate  had  been  given  to  the  truftees,  and  it  had 
been  given  only  for  the  payment  of  debts  generally  ;  and  in  this  • 

it  diff^ers  from  the  cafes  of  Gore  v.  Gore^    2  P.  fVms,  28.    Stan- 
hope V.  Thacker^  Prec,  in  Chan.  435, 

.There  is  no  doubt  but  that  if  an  eftate  is  devifed  to  a  man 
and  his  heirs  to  the  ufe  of  him  and  his  heirs,  that  this  would 
be  a  ufe  executed,  and  all  the  fubfequent  limitations  would  be 
truft-eftates  :  and  this  is  different  from  Popham  v.  Bampfield^ 
I  Vern.  79.  for  there  theeftate-tail  was  executed  by  the  ftiitute, 
and  is  like  CordeWs  and  Manning's  cafe. 

But  as  this  is  throughout  called  a  truft-eftate  in  the  decree, 
that  (hould  further  govern  this  cafe. 

Then  as  to  the  other  queftion,  what  difference  the  Mafter's  - 
report  will  make,  that  the  ejiates  are  proper  to  be  fold  for  the  benefit 
of  all  parties  \  I  think,  though  the  eftates  were  fold,  it  would 
not  have  given  the  court  a  handle  to  make  a  different  determi- 
nation, and  the  rather  becaufe  a  recovery  has  been  fuffered  on 
which  a  new  eftate  arofc. 

The 
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The  great  queftion  then  will  be  what  eftate  piffled  by  the! 
will  of  Benjamin  AJbton  to  Benjamin  Bagjbaw^  and  whether  b< 
took  an  efbte-tail,  or  for  life  only ;  and  though  I  think  this  a 
cafe  of  great  difficulty,  yet  upon  the  heft  confideration,  I  am 
of  opinion,  that  he  todc  an  eftate-tail. 

Eflatetare  to  be  And  with  regard  to  this,  I  (hall  take  it  as  a  fettled  maxim 
governed  by  the  ^j,^^  cftatcs  arc  to  be  governed  by  the  fame  rules  in   law  and 

lame  rules  m  ,  ..-i  /*•'«  ^  •i.r 

bw  and  equity,  equity,  and  technical  expreffions  at  law  are  to  receive  the  tame 
and  technical  interpretation,  and  in  fupport  of  this  many  cafes  have  been 
To?^.^t'^'^  cited.  Watts  V.  Ball,  i  P.  fVms.  143.  Dukt  of  NarfilTt 
fcme  interpreu-  cafe,  3  CA.  Ca.  48.  Cowper  V.  Cowper,  2  p.  Wms.  668.  Phi* 
ikMt  here.  //^,  y.  Philips^   I  P.  fFms,  35.     Pierce  v.  Read^    P§lUxf.   %^ 

Hopkyns  v.  Hopkyns^    7  March  1731.     Majfmghurg  v.  JJk^  l 

Vern.  295. 

Now  it  is  infifted  for  the  plaintiff  that  this  is  an  eftate-tail^ 

upon  the  rules,  that  where  lands  are  limited  to  a  man  for  life 

with  limitation  in   the  fame  deed  or  gift  to  the  heirs  of  bis 

^    body,  that  this  makes  an  eftate«tail ;  and  for  this  was  cited 

I  Co.  Shellfs  cafe,  ^c.     Smy  v.  June  ^  aPy  Cra.  EUz.  219. 

And  it  hath  lilcewife  been  infided,  that  adevife  of  lands  in 
the  fame  way  pafies  the  fame  eftate ;  and  for  this  have  bee^ 
cited  feveral  cafes.  King  v.  Mellingy  i  Ventr.-  Soule  v.  G#r- 
rardy  Cro.  EL  525.     Bail  v.  Coleman^  i  P.  fVms.  143. 

In  anfwer  to  this  it  hath  been  inftfted,  that  thofe  rules  are 

merely  artificial,  not  founded  in  juftice,  but  for  fupport  of  the 

feudal  tenures  ;  and  that  it  being  contrary  to  juftice,  judges 

ought,  from  the  common  fenfe  of  the  cafe,  according  to  Lord 

Hobart's  rule,  to  ihew  the mfelves  <?/?»//,  in  finding  outreafons 

to  fupport  exceptions  to  fuch  rules ;  and  feveral  cafes   have 

been  cited   in   fupport  of  this,  particularly  Zi^/ v.  Grey,  Sit 

^trbmatjonei  <f^  Jong^  ,  j^.  Raymortd '7^1  $y  and  2  Lev.  223.    Sir  Thomas  Jones 

LUU^l^G^rnX^M  ^^y^  in  his  report,  that  judgment  was  for  the  defendant :  but 

intireiy  nuflaken  that  IS  a  miftalce,  as  appears  from  the  reafon  of  the  cafe,  which 

*be  cafe.  15  contrary,  and  fo  are  the  other  books ;  and  though  it  is  faid 

in  Jones's  Reports  this  judgment  was  reverfed,  yet  that  is  a  mif- 

take,  for  in  Legate  v.  Sewell  in  i  P.  IVms  87.  it  appears  Mr* 

Juftice  Tracy  had  examined  the  record,  and  found  that  thf 

judgment  was  affirmed.     Vide  2  Vern.  43.     Peacock  v.  Spooner^ 

To  the  fame  purpofe  alfo  was  cited  Daffern  v.  Daffern,  %V$m^ 

•  xTr.  Atk.89.  362.  Hodgefon  v.  Bujfey  the  5/A  of  December  1740  *.  and  it  is 

iniifted  from  all  thefe  cafes  that  the  intention  of  the  parties 

may  even  on  deeds,  and  much  more  on  wills,  be  taken  as  an 

exceptioii  to  this  rule,  and  one  other  cafe  is  cited  to  this  pur* 

pofc  of  Trevor  v.  Trevor^  x  P.  Wms.  622* 

Thg 
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The  next  cafes  are  thofe  which  have  been  adjudged  and  de- 
termined in  cafes  of  wills,  on  which  the  rule  of  judging  by 
the  intention  of  the  teftator  hath  been  infifted  on  ;  and  for  this 
hath  been  cited  Borajion^  cafe,  '^Co,  and  Plowden  414. 

And  upon  the  general  queftion  hath  been  cited  Clark  v.  Day^ 
Moore  593.  Lodington  v.  Kime^  Eq.  Caf.  Ahr.  183.  Backhoufi 
V.  IVells^  cited  in  a  cafe  in  a  book  called  Modern  CafeSy  181. 
Leonard  v.  The  Earl  of  Suffix^  2  Fern.  526.  which  cafe  was 
mentioned  on  both  iides.  LordGlenorchy  v,  Bo/vilUy  Cafes  in 
Lord  Talbofs  time^  3.  Sands  v.  Dixwell^  December  8,  1738. 
♦  James  v.  Rtchardfon^  Pollex.  457.  Lord  Stamford  and  Sir*  iTr.  Atk# 
John  Hobart  on  Serjeant  Maynard's  will,  December  19,  1709,    ^^7* 

But  the  neareft  cafe  of  all,  and  which  is  infifted  to  be  in 
point  with  the  prefent,  is  Papillion  v.  Foyce^  2  P.  fFms.  471. 

Thefe  are  the  feveral  cafes  that  have  been  cited  for' the  de- 
fendant, and  I  (hall  now  confider  how  far  they  come  up  to 
the  prefent  cafe,  and  then  how  far  the  intent  is  to  govern  in 
cafes  of  deeds,  and  likewife  how  far  it  is  to  prevail  in  cafes  of 

wills. 

On  deeds  the  rule  is  certain,  and  I  hope  always  will  be  the  Deeds  aw  to  te 
fame,  that  they  (hall  be  controuled  by  the  rules  of  law,  and  ^P^^J^*^  ^    . 
the  intent  that  appears  on  fhc  face  of  the  deeds  ;  for  to  admit  the  intentThat 
of  other  conftrudions  would  let  in  the  greateft  uncertainty,  as  appears  on  the 
we  find  every  day  in  the  conftruftion  of  wills.  ^*^  °^  '^*"°** 

As  to  Lifle  V.  Grey^  it  differs  from  this  cafe  in  refpedl  of  the 
fuperadded  claufe. 

The  cafes  of  Daffern  v,  Daffern ;  Peacock  v.  Spooner^  i^c^ 
are  all  different ;  fo  is  Trevor  v.  Trevor  :  though  they  are  to  be 
fure  authorities,  for  what  they  determine  i  befides  the  reafons 
in  thofe  hold  not  in  the  cafe  of  wills. 

How  far  then  is  the  intent  of  the  teftator  to  be  obferved  ? 

It  is  laid  down  in  general,  that  it  is  to  be  obferved  ;  but  The  intent  of  the 
then  it  is  laid  down  as  general  too,  that  this  muft  be  confiftent  ^^J'^^  muftbo 
with  and  according  to  the  rules  of  law;  and  if  this  was  not  the  rules  oflaw, 
adhered  to,  the  greateft  incertainty  and  inconvenience  would  and  in  many 

follow.  cafes  hi.  intent 

has  been  reftraiA- 
ed,  as  where  he 

When  a  teftator  exprefTes  himfelf  in  inaccurate  words,  but  has  attempted  a 
(hews  his  intention,  the  law,  as  Lord  Coke  fays,  fliall  be  his  ^'^^^^^^[^^^^ 
counfellor  ;  and  this  is  what  I  take  to  be  the  meaning  o( Plow-  In  tail  from 
den  4f4,  and  there  arc  many  cafes  wherein  an  intent  is  fo  re-  alienation, 
ftrained,  as  where  a  perpetuity  is  attempted  to  be  made,  or  a 
reftraint  of  alienation  put  on  tenant  in  tail,  &c* 

%  Where 
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Wards  that  are    '   Where  the  teftatof  exprefles  himfelf  in  legal  words,  they  afS 
^nbtfui,  and      ^^^^  ^^  j^  j^f^    ^^  follow  thc  intent  arifing  by  other  words  thit 

afford  implication  t\ft%rrt^^t••  t         c  »_ 

only,  arc  not  to  are  douDtful,  and  afrord  implications  only;  for  w^hen  we  quit 

Wattendcdto,     a  clear  and  fettled  rule,  which  the  law  fcts  up  for  our  guide^ 

'  tor  bTtUprdrcd  *"^  follow  fuch  intent,  we  leave  certainty  for  incertainty  ;  and 

kimfeif  in  legal  we  muft  now  take  the  law  to  be  fettled,  that  where  the  ifiue 

^^^**  take  by  purchafe,  it  gives  the  anceftor  an  eftate  for  life  only ; 

but  the  cafes  cited  for  this  do  not  come  up  to  the  prefent,  for 

here  is  no  devife  over  to  the  heirs  of  the  body  of  the  iflue,  as 

was  in  thofe  cafes  of  LiJU  and  Grey^  and  Backhoufe  verfus  fFeUs; 

and  in  the  cafe  of  Lord  Glenorchy  verfus  BofviUe^  and  Sands  ^tx^ 

fuiDixweily  the  lands  were  devifed  to  the  truftees  to  convey, 

which  made  it  executory,  and  altogether  different  from  this  cafe, 

Afl)  verfus  Rouff  was  of  a  devife  of  money  to  be  laid  out  in 
lands ;  which  differs  from  the  rule  in  Shelley  s  cafe  and  Co.  LitU 

But  the  prefent  cafe  is  an  Immediate  devife,  and  not  of  a 
devife  of  lands  to  be  fettled. 

As  to  PaptUion  verfus  Voyce^  i  P.  Tf^ms,  471.  (which  I  haVc 
left  to  confider  laff,  becaufe  moft  material)  the  devife  *is  the 
fame,  only  there  it  is  of  a  legal  effate,  this  is  of  a  truft ;  but  that, 
as  I  have  faid  before,  I  fhall  conAder  as  making  no  di^erence. 

*"  And  had  this  cafe  ftood  unimpeached,  I  fliould  have  been 

very  unwilling  to  have  departed  from  it,  whatever  might  have 
been  my  opinion ;  but  in  P,  Wms,  it  appears  plainly  that  Lord 
Chancellor  JSr/»^  was  of  a  difi^erent  opinion,  and,  if  the  fupple-- 
mental  bill  had  not  been  brought,  would  have  reverfed  the  de- 
cree, and  foit  rather  ftands  an  authority  for  the  plaintiff;  and 
there  is  another  report  of  this  cafe,  where  it  is  faid  at  the  end 
of  it,  that  in  the  cafe  of  IVilliamsv.  Brown^  Lord  King  had  de- 
clared he  fhould  reverfe  the  decree.  Vide  Cafes  in  Chancery^ 
printed  in  1740.  page  2^' 

Then  confider  if  this  devife  be  executory  or  not,  though  all 
truftsare  in  fome  fort  executory,  yet  it  is  well  underflood  what 
an  executory  truft  is. 

As  to  thc  debts,  it  cannot  be  executory,  becaufe  the  truftees 
can  fell  no  more  than  is  fufficient  to  pay  the  debts,  nor  is  there 
any  provifion  for  laying  out  the  furplus  money;  for  after  thc 
debts  and  legacies  are  paid,  the  devife  is  immediate,  and  it  is 
the  will  I  ought  to  go  by,  and  not  what  hath  happened  fincc 
on  the  decree  and  the  Matter's  report. 

The  words,  with-      Confidcr  then  the  conftruftion  of  the  words  of  this  will, 
out  impeachment  and  then  let  us  examine  what  the  efFefl  is  of  the  limitation  to 

oi  wafte,  do  not 

give  a  power  inconiiftent  with  an  eftate  tail,  or  at  leaft  will  not  defeat  it* 

the 
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the  truftees  to  preferve  the  contingent  reihainders,  the  Words 
without  impeachment  of  wafte  give  a  power  not  inconfiftent 
with  an  eftate-tail,  or  at  lead;  would  not  defeat  the  eftate,  as 
faid  by  Lord  Talbot  ih  the  cafe  of  l,ord  GUnorchy  verfus  Bofville^ 
ahd  in  Shaw  verfus  Weigh,  no  weight  Was  laid  on  thefe  words 
to  reftrxm^  the  eftate,  and  if  words  can  have  a  reafonable  con- 
firudlion  not  to  defeat  eftates^  they  ought  to  be  fo  taken. 

As  to  the  intent,  from  the  limitation  to  the  truftees^  to  pre-* 
ferve  contingent  remainders,  they  do  not  with  certainty  ihew 
an  intent  not  to  give  an  eftate-tail,  and  might  be  inferted  with 
no  fuch  reafon  ;  we  fee  the  words  inferted  frequently  where 
there  could  be  no  reafon  for  them,  and  the  teftater  might  think 
this  limitation  neceflary  to  create  an  eftate-tail,  or  might  have 
inferted  the  words  to  rcftrain  an  alienation  by  the  tenant  in 
tail,  which  if  it  had  been  exprefled  could  not^  as  in  the  cafe  of 
Zionard  ^ni  the  Earl  oi  Suffix,  have  taken  effe£t. 

Great  inconveniences  have  arifen  by  departing  from  firifi  DefMurtlng  fbm 
1«rords,  from  the  uncertainty  it  produces,  and  I  could  wifh  that  ^oduc^d  1"* ch*' 
it  had  htver  been  allowed,  but  that  words  bad  been  left  to  le-  uiTcertainty^hat 

gal  COnftrudion .  it  is  to  be  wifhe4 

they  had  been 

The  Majlerofthe  Rolls  dcchttd  the  devife  in  Jjhton^s  will  was  conftruOioo. 
in  tail  to  Benjamin  Bagjhaw,  and  in  confequence  thereof  that 
the  eftate  (faould  be  fold,  and  the  money  arifing  from  fuch  fale 
be  paid  to  fuch  perfon  as  would  have  been  intitled  to  the  eftate 
itfelf  Under  BagJhavS%  will,  if  it  had  not  been  fold. 

^agjhaw  verfus    Spencer,   November  12,  1748,    on    an  appeal   Cafe  331. 
from  a  decree  at  the  Rolls^ 

LORD  Chancellor.     Nothing  which    has   happened  Lord  Har^w/V/t/ 
fince  the  will  of  Benjamin  AJhton  can  vary  the  will,  but  the  ^3"^J°/^P'""^'* 
rights  of  the  parties  muft  ftand  as  they  were  at  his  death  ;  and  Bagjh^tQQ\L\ 
if  a  furplus  of  money  arifing  from  the  fale  of  the  lands  is  now  ©niyancftatcfor 
to  be  laid  out,  it  muft  be  in  the  fame  manner  as  if  the  lands  Jj|«»  j^« 'evcrfed ; 

....  1       r      t     t  ^"^  decree  at 

originally  were  now  to  be  fettled.  the  Rolls, /ro 

Uinto  as  decreed  - 

Neither  can  the  recovery  fufFered  by  Benjamin  Bag/haw,  or{,^j\^7^7^ 
his  will,  be  of  any  fignification^  for  the  determination  muft  be  tail. 
the  fame  as  if  Benjamin  Bagjhaw  had  been  living,  and  prayed 
a  conveyance  of  the  moie^  himfeif,  according  to  Benjamin 
Jfiton*s  wilh 

Thert  are  two  general  queftions  upon  this  will :  ^^^^  ^^^^  ^^.^ 

fed  10  Benjamiit 

Pirjl^  Whether  the  eftate  dcvifed  to  Benjamin  JSagJhatv  was  a  Bagjbaw  was 
truft,  or  a  legal  eftate,  that  is,  a  ufe  executed,  or  a  mere  truft  ^^^^5^j;j[^^^*^ 
inequity?  ttuft  inequity, 

and  the  whole 
fee  being  devifed  to  iiie  truftttf^  no  }f£at  fee  cotild  be  limited  opon  St,  and  be  oould  tak^  ao  Icfai  aft^ie^ 

Vol.  II.  .     ...  ?  P  $e€ondl^^ 
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SeccnJfyi  If  it  is  a  truft,  whether  in  cftatc-UiI  pafles,  or  an 
eftatc  tor  life,  with  contingent  remainders  to  all  cbe  iffuc  of 
.  his  body. 

•  As  to  the  firft  queftion,  I  am  of  opinion  it  is  merely  a  tnift 

in  equity. 

The  devife  is  to  trufteis  and  their  heirs ;  which  carries  the  whole 
fee  in  law;  the  devife  to  fell  would  have  carried  the  fee,  if  the 
word  heirs  had  not  been  mentioned.  Shaw  verfus  ff^rigb^  £(• 
Caf.  Abr.  185.   April  2%^  1799. 

And    upon  this  ground  the  cafe  differs   from   C^rdelPt  cafe,     1 
Cro.  Eiiz.  315,  ^T^  Popham  vcr(vLS  Bampfield,    I  Fern.  79,  an4 
Carter  verfus  Barnardijion^  I  fVms.  505,  which  were  all  merely 
chattel  interefts. 

The  only  cafe  which  made  me  doubt  was  the  cafe  of  Lord 
Say  and  Seal^  but  that  was  only  an  eftate  pur  auUr  vie. 

In  the  prefcnt  cafe  the  whole  fee  being  devifed  to  the  truf- 
tees,  no  legal  fee  could  be  limited  upon  it,  and  Benjamin  Baf* 
Jhatu  could  take  no  legal  eftate. 

Benjamin  B.tg'  Ncxt  as  to  it's  being  good  by  way  of  executory  devife  :  by 
/ww'a  recovery  cxccutory  devife,  Benjamin  Bag/haw  could  take  no  legal  eftate, 
bad,  fir  he  could  f^^  jj  j^  ^^^  remote,  it  being  after  all  the  debts  paid,  which 
tenant*  tVfhc  niay  take  in  a  much  further  time  thaji  the  law  allows  :  but 
fracipe,  being  hcre  the  recovcry  was  fuffered  before  the  debts  were  paid,  and 
*^^T  ailf  "^and  ^^fo^e  the  fee  was  ended,  and  therefore  he  could  make  no 
thcfecdfiifcdto  good  tenant  to  the  pracipe^  and  whatever  defeats  the  recovery- 
the  truftces  was  defeats  the  plaintiff's  title  :  the  plaintiff  therefore  muft  admit 
wb!ttverTe*fcats  ^^^^  ^^^  ^^^  cftatcs  are  trufts  in  equity  ;  which  brings   in  the 

the  recovery,         fecoud    qucftiou  J 

defeats   the 

plaintiff's  title.        Whether  this  is  an  equitable  eftate  for  life  only,  with  con- 
tingent remainders,  or  an  eftate- tail  ? 

And  this  depends  upon  the  conftrudlion  of  the  words  heirs  of 
his  body^  whether  they  are  words  of  purchafe  or  limitation. 

Here  are  three  things  to  be  confidered  : 

Firji^  What  appears  to  be  the  teftator's  true  intent  ? 

Secondly^  If  fuch  intent  is  confiftent  with  the  rules  of  law 
and  equity. 

Thirdly^  Whether  there  is  any  particular  fettled  rule  which 
will  prevent  the  teftator's  intent  from  taking  effecft,  which  will 
let  in  the diftiudion  of  trufts  executed  and  executory.- 
'  ■% 

As  to  the  firft  queftion,  what  is  the  teftator's  true  intent  ? 
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It  is  extremejy  clear  that  he  intended  to  make  a  ftridl  fettle4 
tnent  of  his  eftate  among  his  nephews. 

To  every  one  of  his  nephews  he  ufes  the  words,  jl^r  »«(/ 
during  bis  natural  life. 

,  To  every'  devife  is  added  xuithout  impeachment  of  wajie^  which 
fhews  he  intended  to  give  fuch  an  cftate  as  would  be  punifli- 
ttble  for  wafte,  if  not  excepted. 

The  limitation  is  to  truftees  to  preferve  contingent  remain** 
ders,  i^c.  but  to  permit  Betyamin  Bagjhaw  to  receive  the  profits^ 

This  claufe  fpeaks,  that  the  tcftator  intended  fuch  an  eftate 
only,  as  might  be  forfeited  :  for  the  limitation  to  the  truftees, 
is,  after  the  determination  of  the  eftate,  {^ff ,  which  determina- 
tion could  be  only  two  ways  :  by  death,  or  forfeiture :  and 
the  former  could  not  be  meant,  becaufe  the  limitation  is  to 
truftees  during  the  life  of  Benjamin  Bagjhaw. 

it  alfo  implies  that  there  are  fome  cohtingent  remainders  o^ 
ufes  to  be  preserved,  and  there  are  none,  unlefs  thelfmitations 
to  the  heirs  of  the  bodrefe  of  the  fcveral  nephews  are  fuch, 
which,  I  think,  is  as  ftrong  tofliewthe  teftator's  intent,  as  if  he 
had  inferted  fome  negative  words  equally  ftrong  5  as  in  the  cafeS 
o^  Backhoufe  verfus  H^ells^  Eq.  Caf.  Ahr.  184,  and  King  verfuS 
Meltings  I  Ventr.  225,  to  give  an  eftate  for  life  not  abforbed 
in  the  fubfequent  limitations. 

The  plaintiff^'s  counfel  relied  upon  the  teftator^s  knowing 
the  difference  between  words  of  limitation  and  purchafe  :  and 
that  in  the  other  moiety  of  the  eftate  he  had  devifed  it  pro- 
perly to  create  art  eftate  for  life,  by  giving  it  to  his  lifter  and 
the  heirs  of  her  body  and  the  iffue  of  fuqh  heirs. 

But  I  think  the  difference  of  the  penning,  (hews  a  differ- 
ent intent. 

For  there  he  has  inferted  no  limitation  to  truftees  to  pre- 
ferve, l^c,  which  fliews  he  intended  to  make  ufe  of  the  words 
heirs  of  the  body  as  words  of  purchafe  or  defcription  only. 

Secondly^  I  am  to  confider  if  this  intent  can  take  effeft. 

Here  the  counfel  for  the  jJlaintiff  placed  their  great  ftrength, 
that  ever  fince  Shelley's  Cafe^  i  Co,  93.  b.  the  law  has  fettled  a 
clear  rule,  that,  in  fuch  cafe,  the  word  heirs  is  a  word  of  li- 
mitation, and  that  the  law  will  not  fuffer  any  man  to  make  a 
devife,  contrary  to  the  rules  of  law. 
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But  I  think  that  rule  is  now  mifapplied  :  This  priaciple.is 
not  to  be  applied  to  the  conftrudion  of  words,  but  to  ibc 
nature  of  the  eftates  tbemfelves. 

As  the  law  will  not  permit  a  man  to  create  a  perpetai^,  or 
to  make  a  chattel  defcendable  to  heirs  generally,  wbicli  arifes 
from  a  want  of  power  in  the  teftator ;  but  here  is  no  want  of 
power  in  the  teftator  to  give  fuch  eftate  for  life  ^  the  onlj  ob« 
jedion  is,  that  he  has  ufed  improper  words. 

wiierefttefta-  ^^^  ^^  make  that  defeat  his  intent  is  verj  hard,  and  con- 
tor's  intent  trary  to  the  firft  rule  of  law  in  expounding  wills,  viz.  That  if 
thUwyrt^  the  teftator's  intent  appears  plain,  as  he  is  fuppofed  to  be  imfs 
heip^an  unapt  concilii^  the  law  will  help  an  improper  and  unapt  expreffion, 
expreffion,  by  which  Cannot  be  done  here,  but  by  making  the  words,  behrik 
Z'J^'^n  of  tbt  bod,,  words  of  purchafc. 

the  hodyt  words 

ofporcbaie.  The  objedion  is.  That  by  lawtbefe  are  words  of  limitation. 

Heirs  if  the  body  I  anfwcr,  Thcrc  arc  many  cafes,  even  at  law,  where  they 
have,  at  law,  arc  words  of  pUrcbafc,  Archer' i  Cafi^  i  Co.  66.  *•  Clark  Mti* 
\Tl^ttT^r^  ''"5  ^^y  ^''  »9a-     J  f^^^  334-     Long  verfus  BummM. 

chafe,  even  in  a 

^««<*»  And,  upon  this  point,  the  cafe  of  Lijlevcrfxis  Grey^  is  a 

ftronger  authority,  in  3  Iav.  323,  it  is  reported  different  from 
Sir  Ibomas  Joms^  as  to  the  eftate  decreed,  and  the  decree  wai 
not  revexfed,  but  affirmed. 

An  objefiion  was  raifed,  Thert  toereftveral  otbir  words  wbii 
might  govern  that  cafe^  as  tbefirji  and  every  other  fon  u/tre  meM* 
tioned, 

I  anfwer,  //  is  an  authority^  that  the  w^rds^  heirs  of  the  body, 
evtn  in  a  deed^  may  be  €»rljidered  as  words  of  pur  chafe  ai  law* 

The  eiTential  But  it  is  faid^  that,  by  a  late  authority,  the  interpolltion'of 
difference  be-  tfuftces  to  prefefvc  Contingent  remainders,  is  not  fufficieat  to 
InfcewViverfos  makc  thefe  words,  words  of  purchafe ;  the  cafe  of  Coulfon  verfus 
Couijon,  is,  that  CoulfoHj  in  the  Court  of  King's  Bench,  the  8th  of  Afay,  1744, 
2ute  "tte  **c^  which  was  the  date  of  the  Judge's  certificate,  but  that  cafe 
fent,  a  truft  in  dlffefs  widely  from  the  prefent ;  That  was  not  without  iro- 
tauity.  peachment  of  >yafte  ;  it  was  a  mere  legal  eftate,  not  a  truff; 

and  the  words  were  to  be  taken  according  to  their  leg^  ope- 
ration, there  was  no  conveyance  to  be  made,  or  any  thing  fur- 
ther to  be  done. 

But  here,  all  the  limitations  are  the  direflions  of  a  truft, 
which  this  court  is  bound  to  carry  into  execution,  according 
to  the  intent  of  the  t«ftator. 

^    .  Art 
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And  therefore  a  greater  latitude  is  to  be  allowed  in  the  con-  ^n  conftruing 
ftruaion  to  make  it  agree  with  the  intent  of  the  teftatpr.  7h^V%r^tkh 

the  intrntofthe 

And  in  Coulfin  verfus  Coulfon^  the  judges  held,  that  the  in-  v»^y»  a  court  of 
terpofing  the  limitation  to  truftees  prevents  the  me'rger  of  the  l^^^i  "h"^^ 
eftate  for  life,  and  that  Coulfon  cook  a  diftinfi  eftate  for  life,  come  of  law* 
with  a  remainder  in  tail  in  hiqifelf. 

The  great  diiFerence  is,  that  was  a  mere  legal  eftate ;  the 
prefent  cafe  is  a  truft  in  equity. 

It  has  been  relied  upon,  that  limitations  of  trufts  and  legal 
cftates  are  governed  by  the  fame  rules,  otherwife  there  would 
be  different  rules  of  property  in  the  two  courts. 

I  agree,  that  there  ought  not  to  be  one  rule  of  property  in 
law,  and  another  in  equity  :  but,  fure  a  court  of  equity  may 
be  more  liberal  in  the  conftrudlion  of  words,  to  make  them 
agree  with  the  intent  of  the  party. 

And  Lord  Nottingham^ ^  reafoning  is  to  be  applied  to  the 
meafure  of  the  limitations,  that  they  cannot  be  carried  further 
in  cafes  of  a  truft,  than  at  law. 

Papilhn  verfus  Boisy  Eq.  Caf.  Ahr.  185,  eftablifhes  the  dif- 
tindion  of  a  legal  eftate,  and  a  truft  in  the  fame  cafe,  and 
upon  the  fame  wiil« 

There,  both  the  judges  were  clear  of  opinion,  that  the 
teftator's  intent  was  plain  to  give  an  eftate  for  life  only,  from 
the  claufe  to  preferve  contingent  remainders,  and  that  the 
court  was  bound  to  follow  that  intent,  notwithftanding  the 
words  heWi  of  the  body. 

The  opinion  Lord  Chancellor  King  g2cvt^  was  a  fort  of  ex- 
trajudicial opinion;  but,  taking  time  to  form  his  decree,  he 
faid,  he  had  looked  into  the  cafe  of  /^/^  verfus  Grey^  and 
feemed  to  be  lefs  clear  as  to  the  legal  eftate  than  before ;  but 
as  the  fupplemental  hill  had  brought  a  new  right,  he  took 
care  to  exprefs,  that  the  dire£lion  to  reverfe  that  part  of  the 
decree,  as  to  deeds,  i^c.  was  exprefsly  founded  upon  that 
fupplemental  bill. 

l^eonard  verfus  Corn  Suffix^  2  Fern.  526.  If  this  had  been  a 
legal  eftate,  the  fons  would  have  been  tenants  in  tail;  but, 
in  equity,  upon  a  truft-eftate,  the  claufe  for  interpofing  truf* 
te^s^  ^c.  governed  the  whole  cafe. 
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On  the  c^nflnic-  Sir  John  Hohart  verfus  Lord  Stamford^  on  the  conftru^'oa 
jlJrriJlrJ^Iw'uu  of  Serjeant  Maynard's  will:  This  court,  aqd  the  Houfeof 
11^0^  ih=  body  Lords,  coiiftrued  the  words  b^irs  oftbi  My  in  the  fenfc  of  thQ 
were  h^i^  to^*»«    firft  aiid  cvcrv  other  fon. 

Ill  the  le ale  of  the  ' 

firft  aaJ  every 

otb«rfon.  Jjhton  verfui  AJbtoH,  at  the   Rolls^  NovemUr  149  1 734.     A 

Ititeflablifted,    ftridt  ftrtilcmcnt  was  decreed,  the  words  there   were   iffue  tf 

*b^^wo"dTill  'is  '^^  ^^"^y^  "°'  ^'^^^ »  ^"'  *^  *^^^  ^^"  eftabliflicd,  that  in  % 
I<  ftro"n(j  M  iihc    will,  the  word  /^  is  as  ftfong  as  the  word  b^rs. 

word  bein. 

In  TFtthers  verfus  Algood^  July^  1735-  An  eftate  for  life 
only  was  decreed* 

An  ohjeiilon  was  taken.  That  there  the  wojds  heirs  of  tho 
body  of  ^.  were  joined  with  other  perfons,  who  clearly  muft 
take  by  purchafe. 

I  anfwer^  It  amounts  only  Xo  this,  that  a  plain  intent  of 
the  teftator  will  change  thefe  words  from  being  words  of  limi-i 
tation,  to  words  of  purchafe  ;  and  Lord  Talbot  faid,  the  rule 
of  law  was  not  fo  flriiSl,  as  to  controul  the  teflator's  intent, 
where  it  is  plain. 

The,dminaion  Lord  Glenorchy  vcrCus  '^ofv'iUe^  Caf.  in  Eq.  in  Lard  TialiotU 
tit  trni^t  execut^J  /iw/,   2.  has  cftablifljcd  thc  diftindion  of  trufts  executed  an4 

and    ex:tu(cry,  ^  ** 

tftabi.ftcd  in       executory. 

Lord  CUnorcby 

^a^Bcf'vUU.  It  was  objcfted  for  the  plaintiff,  that  in   cafes  of  articles 

before  marriage,  the  court  will  make  fuch  conftrudion,  as 
may  anfwer  the  intent  of  the  party  ;  but  in  wills,  where  all 
parties  are  volunteers,  the  court  cannot  take  fuch  liberty. 

Votwithftanding  It  is  true,  fuch  diftin<5bion  has  been  taken,  notwithfland- 
all  ihe  paities  jpg  jt  has  been  objefted,  that  the  intent  of  thc  parties. oughl 
undcra"wuf"it  ^^  ^^  obferved  in  both  ;  but  I  deny  that,  becaufe  all  parties 
is  not  nece.iary,  atc  voluotecrs  undcr  a  will,  the  words  muft  be  taken  as  they 
be'taken^*  "the  ^^^"^  ^^^  Cannot  be  varied  from  :  nay,  in  many  cafes  tbcy 
ar^  but,  in  many  "^uft  be  varied  J  as  where  the  court  is  obliged  to  diredl  a  con^ 
cafes  may  be  va-  veyance  ;  for,  if  they  were  to  ufe,  in  fuch  conveyance,  the 
••  fame  words  as  are  in  the  will,  they  would,   in  a  deed,   have  ^ 

different  conftrudiion  from  4  will,  and  thereby  fru^trat^  tho 

teftator's  intent, 

JJfui  in  a  deed  is  As  the  word  ijfiie  in  a  will  may  be  a  word  of  lifnitationj^  bat 
pufcklfo  *°*^^  ^^  ^"  a  deed  is  always  a  word  of  purchafe. 

An  ohjeSfion  has  been  raifed,  that  thefe  cafes  arifing  vpo^ 
^ills,  are  very   different   from  maij^ria^e-articles^    where  the 

partita 
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parties  are  confidered  as  purchafers,  and  the  ifTue  male  par- 
ticularly regarded,  and  take  as  purchafers ;  but  that  no  cafe 
has  been  cited  of  a  will,  where  all  parties  claim  voluntarily  ; 
and  the  fame  words  of  limitation  in  a  will,  ought  to  receive 
the  fame  conftruSion  in  equity  as  at  law,  even  where  they 
are  to  be  carried  into  execution  by  a  future  truft,  fo  as  to  cre« 
ate  an  equitable  eftate. 

I  anfwer^  The  firft  part  of  the  difiinftion  is  right,  but  not 
applicable  to  the  prefent  cafe. 

And  I  think,  in  the  cafe  of  'Bade  verfus  Coleman^  2  Vern, 
670.  the  precedents  were  not  fully  laid  before  Lord  Chan- 
cellor Cowper^  a  great  many  of  which  have  been  cited  in  this 
prefent  judgment. 

Next,  As  to  trufts  executed  and  executory. 

All  trufts  are  in  the  notion  of  law  executory,  and  are  to  be 
executed  in  this  court. 

At  law,  before  the  ftatute  of  ufes,  every  ufe  was  a  truft.  The  ftatwte  of 
then  the  ftatute  executed  the  legal  eftate,  and  joined  it  to  the  ,^neg\?^fta"e'^ 
ufe,  and  therefore  a  truft  executed  is  now  a  legal  eftate  ;  and  and  jo«ncd  it  to 
to  bring  it  to  a  truft  in  equity,  the  legal  eftate  muft  want  to  t^ew^ei  anji  the 

U^„^jL  n/>  &  Irgal  eftate  there- 

be  executed  by  a  conveyance.  fo%  muft  want 

'     '  to   be  executed 

The  cafe  where  this  was  moft  argued,  was  the  cafe  of  Lord  tomlkeitaTuft 
Glenorchy  verfus  Bofville.  »"  «a"^ty« 

But  there  is  another  queftion.  How  far  in  trufts  executory 
the  tcftator's  intent  is  to  prevail  over  the  ftrid^  rule  of  law  ? 
And  I  think  the  decree  in  that  cafe  fo  right,  it  did  not  wane 
the  affiftance  of  fuch  diftindions. 

Teftators  are  generally  prefumed  to  kno^,  that  fome  fur- 
ther conveyance  of  the  eftates  devifed  to  truftees  muft  be  made, 
for  they  cannot  prefume,  the  eftates  will  always  remain  in 
their  truftees,  but  muft  be  by  them  conveyed  to  other  per- 
fons,  according  to  the  tenor  of  the  will. 

There  is  one  thing  more  that  is  decifive  in  this  cafe  ;  no- 
thing which  has  happened  fince  A]hton\  death  can  vaiiy  the 
cafe,  but  it  muft  be  the  fame  as  if  Benjamin  Bagjhaw^  the  firft 
devifee,  came  for  a  decree;  and  if  he  had  been  the  plaintiff 
now,  .the  court  muft  have  decreed  the  furplus  to  be  laid  out 
in  land,  one  moiety  to  the  ufe  of  Benjamin  Bagjhaw^  with  re- 
mainder over  5  and  the  queftion  would  have  been,  Whether 
the  court  would,  or  would  not,  have  inferted  truftees  to  pre- 
ferve  contingent  remainders  in  fuch  conveyance  :  if  they  had 
been  inferted^  the  next  limitation  muft  have  been  to  the  firft 
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tnd  every  other  fon,  in  ftrid  fettleinent ;  for  if  they  had  bee^ 
jnferted,  there  muft  have  been  fome  remainders  for  theni  tQ 
preferve ;  and  if  the  remainders  had  been  to  the  lijein  of  the 
body  of  Binjamin  Bagjbaw^  it  would  not  have  been  a  lemain-^ 
der  to  have  been  preferved. 

• 
Whes«  the  cooTt  And  therefore  the  court  muft  have  departed  from  the  vords 
are  obliged  to  ^p  ^^i^  ^\[\ .  ^nd  if  it  muft  depart  from  the  words  of  the  will, 
tJJSifTwm,  fuch  departure  muft  be  rather  to  fupport,  than  fruftrate  Ac 
it  ihouU  rather  plain  intent  of  the  teftator,  and  to  have  limited  the  remainder 
he  to  fapporr,     ^^  ^^^  j^^jj^g  ^p  ^y^^  y^^y  ^f  benjamin  Bafjbaw%  would  plaiah 

than  to  fruftrate  .••rtji./n^*-^-.       «*'-       ^        ^         ^ 

the  iotcntioQ  of  have  contradiSed  the  teftator*s  mtent. 


the  teiUtor* 


An  objeSIton  was  ftarted.  That  if  the  court  departs  firom  die 
words  of  the  will)  it  ought  to  adhere  to  the  legal  operation  of 
the  words. 

7  an/wsr^  That  cannot  be  in  the  prefent  cafe,  without  giv^ 
log  to  Benjamin  Bagjhaw  a  different  legal  eftate  from  thQ 
cftate  given  him  by  the  words  of  the  wilL 

By  the  will,  it  is  a  life  eftate,  not  united  with  the  re- 
mainders ;  but,  by  leaving  out  the  claufe  of  the  trnftces,  it 
would  have  been  ^n  immediate  efiate-.tail. 

By  the  will,  it  is  an  eftate  liable  to  forfeiture^ 

By  the  conveyance,  an  eftate- tail  notliable^ 

For  thefe  reafons  I  am  of  opinion,  Benjamtn  Bagjbaw  took 
only  an  eftate  for  life,  and  that  fo  much  of  the  decree  at  the 
RolU^  as  decrees  Benjamin  Bagjbavf  \o  have  9^tk  ^fiate-^i^  uni 
der  the  will,  muft  bc  reverfed^ 


Cafe  332,  WntUfuy  verfws  Wnttejley^  June  i,  174^ 

The  words  un-  yi  Queftion  arofe  on  the  marriage-fettlement  of  Sir  John 
Utt^m^'ST  XTL  fVntteJIey,  who  created  a  term  for  years,  in  trufl,  *^  tq 
chiUas  inarru4  *^  raife  and  pay,  if  ope  child,  only  6000/.  if  two,  6000  L  to 
without  the  fa*  ^«  be  equally  divided  ;  if  three,  or  more,  8000/.  to  be  equally 
%[ld  fir/e"/ the  "  diyidcd,  and  to  he  paid  at  their  refpeaive  ages  of  twenty- 
Jaid  mtcsdfd por- ^-  one,  pr  marriage  ;  and  it  was  provided,  that  if  any  of  the 
^he' whde^t  tcT  ^'  ^^^^  younger  children  (Jjould  marry  in  the  father*s  }ife-ttme^ 
reft  c«h  child  "  without  his  confeut,  and,  after  his  death,  without  confent 
mghtcxp«aun.  ^*  of  the  mth^ry  fuch  child  ihould  fprfei^  his  or  her  faid  in-. 
$jU**'wh!ther  "  ^^^^^  portion,  to  be  diftributed  among  the  reft,  at  the  age 
certain  gr  f  fi|iff  *^  of  2^,  or  o^arriage,  with  fuch  confent  \  with  a  farther  provifo, 
^W^X^  *<  ;hat  if  apy  (n^b  chiJ^  ftowlcj  Riarry  witbout  fuch  confent^ 
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^*  or  die  before  twenty-one,  or  marriage  with  confentj  the 
*^  portion  to  jbe  divided  among  the  furvivors^  at  the  age  of 
5<  twenty-one,  or  marriage  xvttb  conjint. 

Frances^  one  of  the  daughters,  married  with  Mr,  Bendljh^ 
without  the  confent  of  the  mother ;  and,  on  the  hearing  of  the 
caufe  before  Lord  Talbot^  on  the  6th  oi  Juguft  1734,  it  was 
he)d,  that  fhe  had  forfeited  her  portion,^  by  fuch  marriage, 
and  was  decreed  to  the  other  children. 

One  of  the  daughters  is  fince  dead,  before  twenty-one,  or    , 
marriage  ;  and  the  petitioner,  Mr.  Btndijhy  who  married  Firan^ 
€es^  applies  now,  in  the  right  of  his  wife,  who  is  twenty-one, 
for  her  diflributive  ihare  of  her  fifter's  contingent  portion. 

The  queftion  is.  Whether  Frances^  as  fhe  Has  forfeited  her 
Qriginal  portion,  is  intitled  to  a  fhare  of  this  contingent  por- 
tion, OQ  the  death  of  her  filler,  before  twenty-one,  or  mar<« 
riage. 

Mr.  Wilhrabam^  for  the  petitioner,  who  was  not  twenty-one 
when  (he  married,  but  arrived  at  that  age  before  her  (ifter  died, 
cited  the  cafe  of  King  verfus  ff^ithirs^  as  a  cafe  in  point, 

Mr.  Attorney  General,  council  for  the  other  fitters,  infifted, 
that  the  whole  term,  and  the  whole  8000  /.  was  under  con« 
fideration  when  the  caufe  came  before  Lord  Talbot^  and  that 
he  e^prefsly  declared  Frances  is  not  intitled  to  any  ihare  of  the 
8000  /•  which  muft  mean,  that  (he  had  no  intereft  at  all,  and 
CQuld  not  poffibly  intend  that  fhe  had  a  contingent  intereft. 

If  the  intention  of  the  parties  to  the  fettlement,  was  plaia 
to  give  the  portion  over  on  marrying  without  confenty  the  court 
^iU  not  ftrain  to  conifoue  it  no  forfeiture* 

The  whole  tenor  of  the  fettlement  is,  that  none  of  them 
(bquid  t^e  intitled  unlefs  tbey  had  performed  the  conditions. 

Mr.  Solicitor  General,  in  reply  for  the  petitioner  faid,  that 
the  claufe  of  forfeiture  do^^  not  at  all  afFed  the  contingency 
^hlch  has  happened^ 

The  faid  intended  portion  is  the  only  thing  which  h  to  be 
forfeited,  and  can  mean  only  what  (he  is  intitled  to  at  the 
commencement  of  the  term,  nor  are  there  any  words  what- 
fofver,  that  give  over  any  (hare  that  might  accrue  afterwards, 
by  the  death  of  one  of  the  daughtcfs  before  twenty-one,  or 
Warriage, 

Thilt 
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That  Frances  is  intitled  to  this  diftributive  ihare,  becaafe 
one  of  the  contingencies  has  happened  fince  her  attaining  the 
age  of  twenty-one,  and  (he  may  yet  marrj  a  fecond  buibaad 
with  confent. 

Lord  Chancellor, 

As  this  is  the  cafe  of  a  forfeiture  of  a  marriage  portion, 
the  court  will  make   as   favourable  a    conftru<9ion    as  pof- 

fible. 

For,  as  Mr,  Solicitor  General  faid,  if  this  had  been  eafus 
§mijfus^  the  court  would  let  it  lie  where  it  is  fsAlen^  and  not 
take  it  from  Prances ;  at  the  fame  time  I  muft  make  fuch  a 
conflrudion,  as  will  fuit  the  intention  of  the  parties. 

It  has  been  objcfted  by  the  defendant's  counfel,    that  the 
petitioner  is  precluded,  from  what  is  demanded  by  the  petition 
by  Lord  Talhot's  decree. 

But  this  will  not  hold,  becaufe  the  terms  of  the  decree  are 
That  Frances  Bcndifh  having  married  Higham  Bendifh,  after 
the  death  of  Sir  John  IVrotieJley^  without  the  confent  of  Lady  Wrot« 
tefley  her  mother^  is  not  intitled  to  any  Jbare  of  the  8000  I. 

The  declaration  of  the  court  being  in  the  prefent  tenfe 
cannot  be  ext«inded  fo  far  as  to  exclude  any  thing  fhe  might 
be  intitled  to  by  a  fubfequent  contingency,  if  within  the 
terms  of  the  truft. 

The  rather,  becaufe  the  reft  of  the  daughters  were  not  in- 
titled  at  the  time  of  the  decree,  being  all  under  age,  and  there- 
fore all  were  at  liberty  to  apply  to  the  court  for  further  di* 
redions,  and  the  application  left  open  to  Mrs.  Bendijh^  as  well 
as  the  reft. 

But,  however,  the  council  are  right  as  far  as  they  have 
argued  from  the  reafon  of  the  decree,  which  brings  me  to  the 
conftruflion  upon  the  truft  itfelf :  Now,  as  to  this,  it  de- 
pends upon  the  frame  and  tenor  of  the  whole  truft. 

There  is  one  thing  pretty  extraordinary  in  the  petitioner's 
demand,:  which  is  his  claiming  a  grofs  fum  of  2000  /.  the 
whole  of  her  original  portion,  for  8000/.  was  all  the  provifion 
under  the  fettlement,  if  more  than  three  children. 

What  is  the  efFeS  of  this  ?  Why,  that  notwithftanding  fhe 
has  forfeited  her  original  portion,  yet  they  will  take  back  as 
much  as  the  original  portion  they  have  forfeited,  which  would 
be  a  great  abfurdity,  and  therefore  muft  be  laid  out  of  the  cafe, 
for  they  cannot  claim  a  fourth  part  of  the  original  portion  as  it 

it 
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Is  given  over  :  Therefore,  the  que&ion  is  reduced  fingly  to  % 
fourth  part  of  the  deceafed  daughter's  fifth,  and  this  muft  de- 
pend upon  the  claufe  of  forfeiture*    '  ,1 

Firft,  What  is  the  meaning  of  his  or  hir  faid  intended  portion. 

Now  I  do  not  think  that  the  word  /aid  can  be  narrowed  fo 
far,  as  to  relate  only  to  the  original  portion;  for  the  word  por- 
tion or  portions  in  this  claufe  or  declaration  of  truft  does  not 
mean  the  original  portion  only,  but  the  whole  intereft  which 
each  child  might  expe£l  under  this  fettlement,  whether  ceriaia 
or  contingent. 

If  it  refted  fiiigly  upon  the  claufe  of  forfeiture,  I  fliould  be 
of  opinion   the  petitioner  is  not  intitled,  but  if  you  go  on  to 

the  next  claufe  it  isftill  plainer. 

Here  it  is  not  in  Urrorem  only,  but  a  legal  determination  of 
the  term,  and  the  court  cannot  fet  it  up  again. 

Suppofe  the  other  three  fifters  had  married  under  age  and 
without  conient,  would  not  the  term  have  determined ;  can  it 
be  infirted  then  that  the  two  fitters  marrying  with  con  fen  t  (hall 
keep  the  term  on  foot  for  the  petitioner's  benefit,  when  the  whole 
term  would  have  ceafed,  if  they  had  all  married  without  con- 
fent. 

As  to  the  part  of  Lord  Talbot's  decree,  that  gives  Mrs, 
pendijh  the  fum  which  the  father  has  left  by  his  will  to  make 
up  any  deficiency  in  his  childrens  fortunes,  I  think  it  a  very 
proper  direSion,  iand  (hould  have  been  of  the  fame  opinion, 
becaufe  it  would  be  very  hard  to  extend  the  words  make  up  to  a 
forfeiture  if  a  daughter  married  without  confent;  it  could 
not  be  fo  conftrued  unlefs  the  father  had  repeated  the  words  in 
the  fettlement  marrying  without  confent  i  upon  the  whole  cir- 
cumftances  he  difmifled  the  petition. 

Pullen  verfus  Ready ^  et  t  con\  January  8,  1743.  Cafe  333* 

TH  E  queftion  in  this  caufe  arofe  upon  the  will  of  Coljlon 
in  the  year  1720. 

Edward  Coljlon  "  dev.ifes  feveral  mcffuagcs,  lands,  ijT^.  to  C.  by  his  will 
^^  five  truftees  and  their  heirs,  in  truft  for  his  grand  niece  Sarah  g^.l^gacies  to 
«'  Coljlon  for  her  life,  with  limitations  to  her  fons  and  daugh-  pa?d"u>Them  «# 
^*  ters  in   tail,  and  the  laft  remainder    in  truft  for  Mary  Ed*  xi*  or  marriage^ 
«<  wards^  and  her  fons  and  daughters  in  tail.  hip tnfprivldtl 

they  marry  with  the  confent  of  their  father  and  mother,  or  the  furviTor  of  them;  otherwifc  toHnk  into 
bis  perfonal  eftate.  The  legacies  vefted  at  their  attaining  the  age  of  21,  aad  either  of  them  marrying 
without  confent  afterwards  is  of  no  confequence  ;  for  Lord  Uardwicke  held  that  the  marriage  with  coii- 
f^X,  of  father  and  mother  muft  ^  (Oi^ue4  fo  a«  tQ  lei;^  to  the  time  of  the  legacies  veftiog, 

Us 
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He  gives  feveral  pecuniary  legacies  (mtir  slis)  **  he  fajrs,  I 
^  give  CO  my  coufin  Mary  Edwards  500  iL  to  be  put  oitt  to 
<<  intereft  for  her  feparate  ufe ;  and  afttr  her  deceaie  I  appoint 
<^  the  faid  principal  fum  of  500  /•  to  be  paid  to  her  daughter 
^  Sopbia  at  her  day  of  marriage  or  twenty-one,  which  ihall 
*<  firft  happen.  Item^  I  give  to  her  daughter  Mary  8000  /• 
<*  and  I  further  give  to  her  fitter  Sophia  5000  /.  which  faid 
<*  feveral  fums  Ihall  be  paid  to  them  at  tbiir  ages  0f  ttventy-im^ 
**  or  day  &/  marriagi^  wbub  Jball  firft  bappsm^  provided  they 
*^  marry  with  the  confent  of  their  father  and  mother,  or  the 
**  furvivor  of  them,  or  otherwife  their  legacies  to  fink  into  my 
^*  perfonal  eftate. 

*^  Item^  it  is  my  will,  and  I  do  hereby  declare,  that  if  the 
*'  faid  Sopbia  and  Mary^  daughters  of  my  faid  niece  Mary 
'^  Edwards^  or  either  of  them,  (hall  hereafter  marry  with  any 
**  perfon  or  perfons  whatfoever  witbout  thi  confent  of  their  fatber 
*^  and  mother  and  tbe  truftees  named  in  the  faid  will^  or  the  greater 
**  number  of  them  livings  fignified  under  their  btmds  ;  then  it  is 
^*  my  will,  that  fuch  of  the  daughters  fo  marrying  ihall  have 
^<  or  receive  no  more  benefit  or  advantage  by  my  faid  will,  or 
<<  any  thing  therein  contained,  than  if  they  were  adually  dead, 
<<  or  not  named  in  my  faid  will,  either  by  particular  names  or 
*^  daughters  in  general, 

Sarah  Colfton  dies  without  ifltie  unmarried.  Mary  Edwards 
had  ifTue  three  daughters,  Sarah^  Mary^  and  Sophia.  Sarah 
married  in  the  life-time  of  the  teflator  in  a  manner  difagreeable 
to  him :  Mary  married  to  Lord  Middleton^  with  fuch  confent 
as  the  will  required  :  Sophia  in  Augufi  1732,  arrived  at  her  age 
of  twenty-one  on  the  19/A  of  "January  1732.  By  deed  inroUed 
between  Thomas  Edwards  of  tbe  firft  part  and  Sophia  Edwards 
his  wife  of  the  fecond  part,  a  recovery  was  fulFered  (Mr.  Ed^^ 
wards  being  then  living)  and  the  ufes  declared  to  Thomas  Ed^ 
wards  for  life,  then  to  tbe  ufe  of  fuch  perfon  or  perfons  and 
for  fuch  eftate,  (ffr.  as  the  faid  Sophia  (houid  by  deed  or  writing, 
to  be  by  her  duly  executed  with  the  confent  of  the  faid  Mr. 
Edwards  during  his  life,  teftified  by  his  fealing  fuch  deed  in 
the  prefence,  £S?r.  direft,  ^c,  and  for  want  of,  £9^^.  to  the  ufc 
of  Sophia^  her  heirs  and  affigns  for  ever. 

In  Feb,  1736,  Sophia  married  without  confent  to  Mr.  ReaJfyj 
fhe  being  then  near  26  years  of  age,  and  previous  to  fuch 
marriage  he  fettled  an  annuity  out  of  his  own  eftate  of  200/. 
ter  ann^  and  fettled  her  own  eftate  to  him  and  her  for  their 
lives  and  the  life  of  the  furvivor,  and  to  the  iflue  of  the  mar-* 
fiage,  and  for  default  of,  ^c^  to  her  in  fee. 

Mr.  Edwards  neglefting  to  pay  Lord  Middleton  part  of  bis 
Lady's  fortune,  a  fequeftration  iffiied  out  of  the  court  of 
Chancery  againft  the  faid  Mr.  Edwards^  and  his  eftates  were 
kc^\:^clUttd^  and  hie  abfconded* 

On 
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On  the  gth  of  Jufyy  1737,  In  order  to  make  Lord  MiddUtoH 
faisfa£tion  for  his  demand,  and  to  fettle  the  whole  family 
affairs,  a  draught  of  articles  was  prepared  and  approved  hf 
counfel,  between  Thomas  Edwards  and  Mary  his  wife  of  th« 
firft  part.  Lord  Middleton  and  his  Lady  of  the  fecond  part,  John 
PuUen  and  Sarah  his  wife  of  the  third  part,  and  Mr.  Ready  and 
Sophia  his  wife  of  the  fourth  part. 

It  was  executed  by  all  the  parties* 

In  thefe  articles,  Lord  MiddUton^s  marriage  and  fequeflration 
is  recited  ;  and  in  order  to  fatisfy  Lord  MiddletoiC%  debt  of 
1 0,000/.  Edwards^  PulUn^  and  Rsady^  covenant  for  themfelves 
and  their  wives,  to  convey  to  Lord  Middliton  certain  fee- 
farm  rents,  as  part  of  the  eftate  and  (hare  of  Lady  Middleton 
given  by  the  teftator's  will,  and  thereby  agreed  that,  within 
one  month  after  the  death  of  Mrs.  Edwards^  Pullm  and  his  wife 
^Ihould  convey  as  many  lands  as  were  worth  ta,ooo  /.  in  like 
manner  to  Ready  and  his  wife  :  and  further  agreed  that  after 
Mrs.  Edwards's  death  an  equal  divifion  fhall  be  made  between 
the  three  daughters  of  Mrs.  Edwards^  of  all  the  efiates  belong* 
ing  to  Mrs.  Edwards  as  devifee  of  Cfflflon, 

On  the  29th  of  September  J  1739,  there  was  an  indenture 
executed  between  the  fame  parties,  wherein  the  will  and  fettle* 
ment  of  Col/ion  were  recited,  and  fines  and  recoveries  fufFered. 

Sophia  hath  received  her  legacies  of  5000  /.  and  (he  and  het 
hufband  apply  to  Lord  Middleton  and  to  Mr.  Pullen  and  his 
wife,  to  have  a  divifion  of  the  eftate  purfuant  to  the  will  and 
articles. 

Lord  and  l^ziy  .Middleton  are  willing  to  do  their  part» 

Mr.  Pullen ztid  Sarahhis  wife,  who  had  married  very  meanly 
a  fecond  time,  objed  that  Sophia  marrying  without  confent 
hath  forfeited  her  right  in  the  third  of  what  (hould  come  to 
her  upon  the  death  of  her  mother. 

The  three  fillers  are  now  coheira  to  the  teftator. 

Mr.  Ready  by  his  anfwer  to  Mr.  Pullen's  bill  puts  in  ifiue 
the  articles,  and  infifts  upon  them  more  at  l^rge  by  his  crofs 
bill. 

Lord  Chancellor, 

There  are  two  queftions  in  thefe  caufes  : 

Firft,  as  to  the  five  hundred  pounds  legacy. 

Secondly, 


5^9  CASES  Argued  and  Determined 

Secondly,  as  to  the  cltufe  and  condition  in  Colfiom^s  will,  Vjt 
which  the  plaintifFs  in  the  original  bill  iniift  on  a  moiety  OQ 
account  of  Mis.  Rxadjs  forfeiture. 

As  to  the  firft  queftion  there  is  nothing  in  it,  and  has  been 
determined  over  and  over ;  the  ufufruSuary  benefit  is  given 
to  the  mother  for  life  only  ;  and  is  like  the  cafe  of  King  and 
ff^ibirs^  H.  Term  17129  and  feveral  other  cafes  fince. 

The  marriage  witb  c$nfent  of  father  and  mother  is  always 
conftiued  now  fo  as  to  relate  to  the  time  of  the  legacies  vett- 
ing, and  if  the  party  arrives  at  the  age  of  twenty-one,  it  vefts, 
and  the  marrying  without  con&nt  afterwards  is  of  no  con* 
fequence. 

The  fecond  queftion  is  more  difficult,  and  depends  upon  the 
limitations  in  Coi/ion^s  will ;  as  to  the  real  eflate  in  pofleffioo^ 
and  the  money  which  is  direded  to  be  laid  out  in  land  given 
to  Mrs.  Edwards  for  life,  ^c.  vide  the  will. 

Iteniy  It  is  my  wUl,  and  I  do  hereby  declare  that  if^the  faid 
Sophia  and  Mary^  (fff. 

Now  this  claufe  as  to  the  legacy  of  fiv^  hundred  pounds^ 
and  five  thoufand  pounds,  if  it  is  taken  to  e;ctend  to  them^ 
(the  claufe  being  very  general)  having  no  devife  over  attend- 

I'pg  upon  it,  muft  be  confidered  only  in  terroremy  and   there- 
ore  no  forfeiture  enfues,  and  may  belaid  out  of  the  cafe. 

I  muft  confider  it  then  with  regard  to  the  r^/7/ eftate. 

To  be  fure  the  ecclefiaftical  court  have  no  jurifdi£tion  here, 
nor  has  it  ever  been  applied  to  conditions  annexed  to  real 
eftates  :  there  might  perhaps  be  fome  doubt  as  to  the  money^ 
but  as  this  court  coniiders  money  directed  to  be  laid  out  in 
land,  as  land,  this  is  likewife  exempt  from  the  ecclefiaftical 
law. 

One  queftion  has  been  ftarted,  what  would  be  the  confequence 
of  this  forfeiture  with  regard  to  the  real  eftate^  and  who  can 
claim  the  benefit  of  it. 

It  has  been  rnfiftcd  by  the  counfel  for  Mr.  PuUetij  that  here 
is  fomething  in  the  nature  of  a  crofs  remainder  ;  now  if  it  ft&,% 
only  in  the  intention  of  the  teftator,  that  is  by  no  means  fuf- 
ficient ;  for  if  a  man  devifes  to  daughters  as  tenants  in  com- 
mon, and  there  is  no  exprefs  devife  over  to  the  others  upon  one 
of  them  dying,  or  not  performing  a  condition,-  the  fliareof  fuch 
daughter  would  defccnd  upon  the  heir  at  law  of  the  teftator. 
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The  claufe  is  thus  worded,  that  a  daughter  fo  marrying /ball 
ht^ve  or  receive  no  more  benefit  or  advantage  by  my  faid  will^  or  any 
thing  therein  contained^  than  if/he  was  actually  dead :  the  confe- 
quence  of  this  is>  that  it  will  go,  as  the  law  would  have  faid,  ' 
to  the  right  heirs  of  Mr.  Coljlon, 

After  &9phia  Edwards^  now  Ready^  arrived  at  her  age  of 
twenty-one,  (he  joined  with  her  father  in  fuffering  a  recovery, 
and  declaring  the  ufes  of  her  ihare. 

The  general  notion  of  common  recoveries  is  that  it  bars  eftatc-  the  force  of  t 
tails,  remainders  over,    and  extinguiflies   all  conditions  and  conveyance  by 
powers,  and  alf  incidents  annexed  to  an  eftate-tail ;  indeed,  as  ^^"exdngjna^ 
Mr.  Attorney  general  faid^  it  will  not  bar  a  mortgage,  becaufe  all  conditions,     . 
that  is  to  be  confidered  as  a  charge  upon    the  eftate,    and  P°^"^  *"^  '"^** 

,,^,,^.       -  r  1  <Jent8  annexed  to 

cannot  be  defeated  ;  but  the  force  of  a  conveyance  by  common  an  eftatc-tail, 
recovery  to  extinguifli  all  thcfe  powers  arifes  from  hence,  that  arifes  from 
the  Jaw  confiders  it  in  the  nature  of  a  real  adion,  and  the  re-  }^^"oi^fiderl^* 
coveror  is  in  by  right.     Vide  the  cafe  of  Page  verfus  Heyward  in  in  the  nature  ©f 
Pigot  170,  and  SalL  570,  which  is  in  point :  therefore  all  that  » '"^  ^^^o°» 
was  in  poffeffion  at  the  time,  is  out  of  the  queftion,    and  the  ^3"^^  1,^ "^^11*^** 
condition  as  to  that  is  barred  :  and  as  to  the  money  not  yet  laid 
put  in  land,  the  articles  of  the  9/A  of  July^  1737,  have  likewife 
barred  any  right  that  might  have  accrued  from  the  forfeiture  to 
the  other  twofifters  upon  Mrs.  Ready* %  marrying  without  con- 
fcnt. 

For,  at  the  tiine  of  the  execution  of  the  articles,  it  could  not 
but  be  known  that  Mr.  and  Mrs.  Ready  married  without  con- 
fent,  becaufe  Mr.  and  Mrs.  Edwards^  Lord  and  Lady  Middle-^ 
ton,  Mr.  and  Mrs.  Pullen  were  all  parties,  and  cannot  poffibly 
be  fuppofed  to  be  ignorant  of  this  fatSt,  which,  happen&d  fome 
years  before. 

It  is  faid  they  might  know  the  faft,  and  yet  not  know  the  If  parties  are 
confequence  in  law  ;  but  if  parties  are  entering  into  an  agree-  ^"^^""S'"^®  *" 
inent,  and  the  very  will  out  of  which  the  forfeiture  arofe  is  ly-  the^tSuut^of 
ing  before  them  and  their  council,  while  the  daughts  are  pre-  v^hichtheforfci- 
paiing,  the  parties  fhall  be  fuppofed  to  be  acquainted  with  con-  fying^tefo^** 
fequence  of  law  as  to  this  point,  and  (hall  not  be  relieved  un-  them  and  their 
der  a  pretence  of  being  furprifed  with  fueh  ftrong  circumftances  '0""^«^»  ^^'^^ 

-.**      J-         .  o         •  o  j|jg  draughts 

attending  It.  ^„^  preparing, 

the  parciea  fliall 

Befides,  here  is  a  departure  from  the  will,  for  the  articles  ^^^"PP'J^^^*?^^ 
are  pkinly  different,  being  a  conveyance  to  Pullen  and  his  heirs,  thrconfcquMc^ 
inftedd  of  an  eftate-tail  given  under  the  will.  of  law  as  to  ibit 

point* 

So  that  withtheknowledgeof /A^t£;///,and  all  theclaufes  in  it,  * 
the  conaition  annexed^  and  the  forfeiture^  the. parties  with  theti 
eyes  open  execuce  this  deed. 

It  has  been  infiftedchiefly  by  Mr.  Pullen^s  coupfcl,  that  they  * 
executed  the  articles  under  a  millake. 
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^here  is  nothing  more  mifchievoui  than  for  this  court  t6ib* 
cree  a  forfeiture  after  an  agreement,  in  which,  if  there  is  any 
miftake,  it  was  the  miftake  of  all  the  parties  to  the  articles^ 
and  no  one  of  them  is  more  under  an  impofition  than  the  other; 

/Ittr  an  agice*  Th!s  court  IS  fo  far  from  affiiting  to  fet  up  the  forfeitme 
£rui"ii*"^f *^^  again,  that  they  would  rather  rejoice  at  the  agreement,  be« 
p^^betJ«n  c*"fc  it  has  abfolutcly  tied  up  the  hands  of  the  court  from 
parties  and  tbeir  meddling  in  the  queftion  :  and  if  I  was  to  decree  theforfeit'* 
lefcnl  nghtt,    ^f^  now,  it  would  be  makins:  all  agreements  vain    and  nuea« 

the  band*  of  the  %  ^       %  n  t  /•-,*»%  ? 

coon  are  fo  tied  ^^^7  -  ^^^  ca<^  ^^at  comes  neareit  to  the  prcfent  is  dm  verfuS 
«p»  they  wiu     Can^  before  Lord  MaccUsJiild. 

not  eater  into 


might  hate  been      I  muft  decree  therefore  PulMs  bill  to  be  difmifled  withotit 
ftarted,  had       cofts,  fo  far  as  it  fecks  any  relief  with  regard  to  the  forfeiture: 
^^a^^^t.  and  under  Mr.  Ready's  crofs  bill,  I  (hall  direft   the  articles  to 
be  fpecifically  performed,  and  to  be  carried  into  execution* 

C^c  334*  Vatllant  yerfus  DoJ$mediy  Maf  i6,  i74j« 

Though  on  a  Ti  ^  R  Brijtow^  one  of  the  fixty  clerks,  deihurred  to  his  be- 

^^^Uint  iVl  ing  examined  in  a  caufe,  for  that  he  knew  nothing  but 

cmnined  as  a  what  came  to   his  knowledge  as  clerk  in  court,  or   agent 

witneff,  it  has  for  the  defendant. 

been  over-ruled^ 
a  y«i;^«nitf  cannot 

betaJcen  out  And  the  demurrer  having  been  over-ruled,  the  plaintiff  now 

"l^^j^tU    ™°^^^  ^^^^  ^^-  ^^ifi^  n^ight  pay  5  /.  cofts,  or  in  default  of 
court  will  give    payment  to  be  fufpended  from  being  a  fixty  clerk. 

them  upon  an 

appiiwtionby         r^^^^  ^^^  ^  ^^^^^  ^^^^^^  ^^  dlfcharge  zfuhpoena  which  had 
been  taken  out  for  cofts  againft  Briftow* 

Lord  Chancellor, 

This  is  a  new  cafe,  and  there  are  two  queftions  aridng  out 
of  it. 

Firft,  Whether  any  cofts  can  be  obtained  againft  a  witnefii 
(upon  fuch  a  demurrer  being  over-ruled)  by  way  oifuhpaeiuu 

Secondly,  Whether  it  is  in  the  power  and  difcretion  of  this 
cgurt  to  give  cofts  by  any  order« 

As  to  the  Firft,  there  can  be  nofuhposna  for  fuch  cofts  ;  and 
this  appears  by  Lord  ClanndorCs  rules^  which  relate  only  to  de^ 
murrers  between  parties. 

But  I  am  of  opinion  that  the  party  is  intitled  to  hairc  cofts 

upon  application  to  the  court;  and  if  I  was  to  lay  it  down  as 

a  rule,  that  no  cofts  (hould  be  given  in  any  cafe  where  a  wtt<* 

I  iic6 
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tiefs  demurs,  It  would  be  of  very  bad  confequence,  and  tend 
greatly  to  the  delay  of  the  proceedings  in  this  court,  in  regard 
to  publications i  and  in  fome  cafes  it  would  be  worth  the  par- 
ties while  to  put  in  fuch  a  demurrer  for  fake  of  delay ;  and  I 
think  the  court  may  very  well  do  this  by  way  of  analogy  to  the 
courts  of  Common  law. 

Though  originally  the  party  was  left  to  his  fatisfaSion  by  The fafisfaaion 
aftion,  yet  at  law  the  court  now  grants  an  attachment  againft  n°o'iv!ppt;Irln^e* 
the  witnefs  for  not  appearing,  and  he  (ball  not  be  difcharged  of  a  witnefs  was 
till  he  has  paid  the  cofts.  |»y  *^'0"  ""'y^ 

but   now  tlie 
courts    of  law 

As  to  the  merits,  I  think  it  a  proper  cafe  to  give  cofts  in  ;  grant  an  aitach- 
for   it  appeared  to  me  upon    arguing    the  demurrer,  that  Mr.  P?^"^  agamft 
jBriJ}ow  came  to  the  knowledge  of  the  facfts  before  he  was  con- 
cerned in  the  caufe,  and  therefore  ordered  him  to  pays/,  cofts, 
and  if  he  negleded  fo  doing,  the  court  would  then  confider  the 
other  part  of  the  notice. 

As  to  the  cafe  of  H/A/^r^^j>  and  Devt fiber  in  1730,  cited  by 
Mr.  Sambourne^  where  one  of  the  defendants  demurred  as  to 
his  being  examined  as  a  witnefs,  for  that  he  was  a  party  inter- 
cfted,  and  that  upon  the  demurrer's  being  allowed,  he  was 
ordered  his  cofts ;  it  is  fo  far  in  point,  that  the  court  went 
out  of  the  common  rule  of  Lord  Clarendon^  orders,  where  de- 
murrers are  confined  to  parties  in  a  caufe. 

Sir  Thomas  Abney  verfus  Miller^  June  10,  1743.  Cafe  335, 

M^,  Littleton  Burton^  clerk,   fometime  in  the  year  1732,  j?.  after  making 
made  his  will,  and  thereby  gave  and  devifed  all  his  col-  his  will,  furren- 
Jege  leafes  which  he  then  held  oi  Magdalen  college  to  Mrs.  Eliza-  f^\7j{;^  ^°^^£ 
beth  Burton  his  mother,  to  be  fold  by  her  immediately  after  his  vifed  by  the  will, 
deceafe,  and  ordered    and    direfted  that  the  money   arifing  by  ^"^^  >c<reptstwo 
fuch  fale  ftould  be  diftributed  (hare  and  (hare  alike  to  his  faid  pa7si'Sefinl 
mother  and  the  defendant  Edmund  Burton  his  brother,  Ann  Mil^  the  laft  was  not 
ler  his  fifter,  wife  o^  John  Miller  oi  Banbury^  exclufive  of  her  ^"'^^  w^'*^  ^*^e 
huft)and,  and  after  her  deceafe  to  Ann  Miller  her  daughter,  and  after\*he"ca'th 
to  Mary  Busfield^  now  Fletcher^  another  of  his  fitters,  and  after  of  the  teftator. 
feveral  fmali  bequefts  and  lefracies  appointed  his  mother  fole  ex-  ^J"'^  ifardwicke 

t        r  J  I  decreed  that  the 

ecutrix  and  rcliduary  legatee,  Uafe  aHujiiy 

•  renewed  after  the 

devijeofit,  was  a  revocation  of  that  dtvife,  otherwife  as  t9  the  leafe  not  ferfeEledfor  want  of  the  college  feuL 

The  teftator,  divers  years  after  making  the  will,  furrender- 
cd  the  college  leafes  devifed  by  it,  and  accepted  two  new  leafes  of 
the  faid  premifles,  one  \n December  1736,  and  the  other  in  Augu/l 
1740,  and  paid  large  fums  of  money  by  way  of  line,  but  the  I'aji 
was  not  feaUd  with  thi  college  feal  till  after  the  death  of  the  tejiator. 

Vol.  II.  Q^q  Oa 
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On  the  27th  of  Feb.  1740,  the  tcftator  died  without  having 
revoked,  republiflicd,  or  in  any  wife  altered  his  will  :  Eiizaheth 
the  mother  died  alter  making  the  will,  but  before  the  tcftator, 
fo  chat  the  bequeft  of  the  refi.iue  of  the  teftator*s  perfonal 
eftate  became  lapfed,  and  undifpofed  of,  and  fubjeft  to  the 
ftatute  of  diftributions. 

The  plaintiff  has  brought  his  bill  in  the  right  of  his  wife, 
who  is' one  of  the  tcftator*s  five  fitters,  and  infifts'  upon  her 
'  (hare  in  the  refidue  under  the  ftatute  of  diftributions,  which 
depends  principally  upon  this  qucftion,  whether  the  renewal 
of  the  leafes  by  the  teftator  after  making  his  will  is  a  revocation 
of  the  will. 

Mr.  Attorney  General,  coiinfel  for  the  plaintiflT,  cited  the 
cafe  of  Marwood  verfus  Turner^  i  April  1732,  before  Lord 
Chancellor  King, 

He  infifted,  that  if  it  had  been  in  the  cafe  of  a  freehold,  thciC 
^ould  not  have  been  any  doubt,  and  therefore  it  is  incumbent 
on  the  gentlemen  of  the  other  fide,  to  fhew  that  there  is  anj 
fubftantia!  difference  between  a  revocation   of  a   will  of  leaf^ 

hold  and  of  freehold. 

Mr.  Chute  of  the  fame  fide  argued,  that  it  is  not  the  iden- 
tical thing  the  term  dcvifed,  but  a  diff^erent  intereft  from  what 
was  in  being  at  the  time  the  will  was  perfeded,  and  therefore 
as  to  one  of  the  Icafes,  at  leaft,  a  clear  revocation  of  that 
fpecific  thing  :  he  cited  Bunter  verfus  Cookcy  i  Saik.  237,  and 
Mafon  verfus  Day^  Prec.  in  Chanc.   ' 

Mr.  Noel  of  the  fame  fide  infifted,  that  a  renev^ral  is  in  the 
nature  of  a  purchafe,  and  that  the  fine  having  been  paid  for 
bgth  leafes,  though  the  college  feal  was  not  put  to  one,  it  is  a 
revocation  notwithftanding,  for  that  a  revocation  need  not  be 
quite  pcrfedt,  but  where  an  inclination  to  revoke  appears  from 
circumftances,  as  a  feoffment  without  livery,  a  bargain  and 
fale  without  inrolment,.  it  will  be  conftrued  a  revocation  tho* 
the  a£ts  are  not  complete,  and  as  the  money,  the  material 
thing,  was  paid,  the  putting  the  feal  of  the  college  is  rather  a 
matter  of  ceremony  :  he  cited  the  cafe  of  Alford  verfus  £arIfot 
this  purpofe,  2  Fern.  209. 

Mr.  Solicitor  General,  counfel  for  the  defendants,  infifted 
that  the  executrix  was  certainly  intitlcd  to  the  new  leafes  under 
a  bequeft  of  the  refidue,  and  that  notwithftanding  fhe  died 
before  the  teftator,  yet  in  equity,  fo  far  as  ftie  was  barely  a 
truftce,  the  right  of  the  cejiui  que  trujis  is  not  at  all  hurt,  but 
is  equally  the  fame  as  if  the  truftee  was  living. 

The  teftitor,  in  this  iriftafice  of  renewal,  has  done  410  more 
than  what  he  had  done  feveral  times  before,  for  he  always  rc*- 

newed 
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«ewcd  with  the  college  at  the  end  of  feven  years,  becaufe  // 
he  had  not,  a  fevere  fine  would  have  beeii  put  upon  him. 

That  common  cafes  of  leafthold  eftates  are  extremely  dif- 
ferent from  bifhops  and  college  leafes ;  nor  have  they  cited 
one  cafe  to  fhew  that  barely  renewing  a  college  leafe  has  been 
held  to  be  a  revocation,  but  only  where  it  has  been  a  common 
leafehold  eftate.  Fide  Lord  Lincoln  s  cafe,  and  Stvinbourne^ 
part  7.  Jec.  20.  fays,  ademption  of  legacies  is  twofold,  exprefs 
and  fecret,  exprefs  when  the  teftatordoth  by  words  take  away 
the  legacy  before  given  ;  (ecret,  when  the  teftator  doth  by 
deeds  without  words  take  away  the  legacy,  as  when  he  doth 
give  away  the  thing  bequeathed,  or  doth  voluntarily  alienate 
the  fame  before  his  death. 

Now  in  the  prefent  cafe  there  is  no  exprefs  ademption,  be- 
caufe the  teftator  has  never  faid,  the  defendants  (hould  not  have 
their  legacy  ;  neither  is  there  an  implied  ademption,  for  here  is 
no  tranilation  (as  the  civilians  call  it)  or  beftowing  of  the  legacy 
bequeathed  upon  fome  other  perfon,  and  therefore  there  is  no 
implication  in  this  refpecl. 

Then  from  whence  can  the  implication  arife  ?  why  it  muft 
neceff-irily  arife  from  the  renewal  only  :  and  it  muft  be  fubmit- 
ted  whether  this  will  amount  to  an  implied  revocation. 

Now  in  all  thefe  kind  of  eftates  the  tenants  by  cuftom  have 
a  fort  of  tenant-right  of  renewal:  a  14  years  leafe  is  always 
kept  on  foot,and  fometimes  the  tenants  renew  within  feven  years, 
and  fometimes  after :  therefore  this  is  not  properly  a  new  leafe, 
but  only  a  continuation  of  it,  for  it  is  never  fuflFered  to  run  out 
intirely. 

As  this  is  the  nature  of  thefe  interefts,  and  it  is  .well  known 
there  is  a  great  deal  of  property  of  this  kind  in  the  kingdom,  and 
the  teftator  has  done  no  more  than  what  is  ufual,  there  is  no 
pretence  to  fay  that  his  increafing  the  value  of  the  thing  given 
is  revoking  the  legacy,  but  it  is  more  natural  to  fuppole  it  was 
done  for  the  benefit  of  thedevifees. 

Swinhourne^  part  7.  i  Edit,  278.  fee.  7.  fays,  if  the  teftator 
do  bequeath  a  fliip^a4;id  afterwards  doth  by  piecemeal  repair  and 
renew  the  fame,  fo  that  there  remaineth  nothing  of  the  old  fhip 
but  only  the  bottom  tree  :    here  is  no  ademption  of  the  legacy. 

To  apply  this  to  the  prefent  cafe,  will  any  body  fay  that  in 
this  court  there  is  no  part  of  iht  old  bequeft  remaining  ;  fo 
that  all  which  is  fubftantially  done  is  only  an  increafe  of  the 
thing  devifed,  and  acontinution  of  the  old  intereft  ;  the  fta* 
tute  of  ^Geo.  2.  confiders  college  leafss  in  this  light  with  re- 
gard to  the  tenant  right  of  renewal. 

Q.q  2  He 
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He  cited  y//«/ vcrfiis  Smithy  2  Fern.  681,  and  BrunfdaUvtT^ 
fus  H^inter^  before  Mr.  Verney^  where  the  queftion  was  upoa 
two  navy  bills  devifed  by  the  teftator,  which  were  afterwards 
paid  ofF,  and  yet  held  to  be  no  ademption.  Vide  Ford  vcrfui 
Flemings  Abridgment  of  CaJ,  in  Eq.  ^02.  and  EUiot  verfus  Davnh 
portf  2  Fern,  472. 

The  general  doflrinc  to  be  gathered  from  tbefe  cafes  is  that 
unlefs  the  tedator's  intention  appears  to  revoke^  the  courtwiU 
not  prefume  an  ademption. 

In  Partridge  verfus  Partridge^  Caf,  in  Eq.  in  the  time  ofLvi 
Talboty  226.  A.  devifes  1000/.  South- fea  ftock  to  JB.  at  the  mak- 
ing of  his  will  he  had  1800  /.  and  by  fale  reduced  it  to  200iL 
which  he  after  increafed  to  1600  /.  and  died  ;  between  the  mak- 
ing his  will  and  his  death,  the  a<^  took  place,  which  changed 
three-fourths  of  the  ftock  into  annuities,  and  held  Chat  the  le« 
gacy  was  not  taken  away  or  impaired  by  the  fale,  nor  by  the  ad. 

Swinhourney  old  edit,  ytb  part  278,  feff.  6.  If  the  teftatordd 
bequeath  all  the  corn  in  his  l^rn,  and,  after  the  making  of  his 
will,  the  ttftator  furviveth  until  all  the  corn  be  fpent,  and  other 
corn  be  put  in  the  place  thereof,  this  fpcnding  of  the  corn  is  no 
ademption  of  the  legacy. 

Why  may  not  this  renewal  be  as  well  meant  for  the  benefit 
of  the  devifte,  and  a  continuation  of  the  intereft  for  his  advan- 
tage ? 

Mr.  Browne^  counfel  of  the  fame  fide,  compared  it  to  a  tet 
tator's  giving  a  bond  debt,  and  afterwards  changes  it  into  a 
mortgage,  and  fo  alters  the  nature  of  the  fecurity  ^  yet,  this  is 
only  new  modifying  it,  and  is  not  an  ademption  of  the  legacy. 

That  though,  in  point  of  law,  the  furrender  makes  it  a  new 
independent  and  original  leafe,  yet,  in  equity,  it  is  confidered 
only  as  an  ingrafting  upon  the  old,  and  to  be  regarded  as  one 
consolidated  intereft. 


Lord  Chancellor, 

There  are  two  queftions  in  this  caufe. 

Firjiy  Whether  a  college  leafe,  aflually  renewed,  after  a  ie^ 
vife  of  it  in  a  will,  is  a  revocation  of  that  devife  ? 

Secondly,  Whether  an  attempt  in  the  teftator  only  to  reneWf 
is  a  revocation  ? 


As 
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As  to  xYiC  firft^  I  am  of  opinion  for  the  plaintiff. 

And  as  to  thtfecond^  for  the  defendants. 

I  will  confider  it,  in  the  firft  place,  as  if  it  had  been  an  ex- 
prefs  legacy,  or  gift  of  the  term,  to  the  three  cefiuy  que  trujls  : 
For,  fuppofe  he  had  faid,  I  give  and  bequeath  both  the  leafes 
to  my  mother,  ^c,  equally,  (bare  and  (hare  alike  j  and  after- 
wards the  teftator  renews  the  leafes ; 

What  would  have  been  the  efFeft  in  point  of  law  ?  There  is 
no  doubt  but,  in  this  cafe,  it  would  have  been  an  ademption, 
or  revocation  ;  and  even  if  the  executrix  had  aflented,  the  le- 
gatees could  never  have  recovered  the  term  upon  the  renewal 
by  an  ejectment,  for  the  thing  itfelf  is  annihilated  and  gone.  *" 

It  is  not  in  this  cafe  a  devife  of  the  land,  but  adevife  of  the 
leafe,  which  I  hold,  ^c,  of  Magdalen  college,  ^c. 

Juft  as  if  he  had  faid,  I  devife  the  term,  and  that  term  is  Where  a  teftator 
Surrendered  and  gone  :  Where  a  teftator  exprefl'es  himfelf  in  "P'f"  ^Y^^^ 

^u  r  r  ^  .  n        1  .  .      .    ^,     ,  ,         .  in    the    creferit 

the  preient  tcnle,  it  mult  relate  to  what  is  in  bemg  at  the  time  tenfe,  it  relates 
of  making  the  will,  and  can  mean  only  the  firft  leafe,  and  the  5°  what  isin  hc- 

*•.>»«  «-^  ^^ «  :^  :»  .  .  i"g  at  the  rime 

term  to  come  in  it.  r^  ^  . ,  „  ,, 

or    m.;k.:ng   ihc 

The  defendant's  council  have  compared  it  to  a  gift  of  a  (hip, 
or  a  houfe  which  is  re-built  after  the  making  of  the  will  j  but 
they  are  different,  for  this  reafon,  becaufe  a  fhip,  or  houfe,  is 
the  fame  corpus :  And,  in  the  prefent  cafe,  it  is  an  abfulutc 
new  term,  and  the  old  one  is  gone. 

But  then  fome  ftrefs  has  fceen  laid  on  its  being  the  common 
courfe  and  method  of  renewal  in  bilhops  and  college  leafes. 

This  court  does  regard  the  cuftom  of  renewal  in  fome  cafes, 
becaufe  if  fuch  an  eftate  is  given  upon  tf uft,  and  the  eftate  fo . 
given  is  renewed  after  the  death  of  the  don'or,  yet  the  court 
confiders  it  as  governed  by  the  old  trufts,  with  refpe6t  to  per- 
fons  claiming  under  the  teftator  j  and  the  executor  renewing 
would  have  been  bound  by  the  truft  :  But  this  will  not  exjiend 
fo  far  as  to  bind  the  teftator  himfelf  in  his  Hfe-time,  under  any 
truft  that  he  may  have  created. 

The  fame  as  to  freeholds  ;  for  if  there  is  an  eftate  for  three  if  a  teft^mr  who 
lives  in  the  teftator,  and  he  has  devifed  it,  yet  if  he  furfenders  h  cJ<'ev,ndan  c- 
thele  three  lives,  and  takes  a  new  leafe,  this  is  admitted  Xtn  furrcnders  it  af- 
all  hands  to  be  a  revocation,  terward ,  and 

tak-'sanewlafei 
itisa  ievoc«itiojit 

Q^q  3  Therefore 


598  CASES  Argued  and  DetermJbaccI 

Therefore,  I  am  of  opinion,  if-  it  had  been  an  exprefsbe* 

queft,  it  would  have  been  a  revocation  in  law. 

A  devife  of  a  At  the  fame  time  I  agree,  if  a  man  had  devifed  a  leafe,  to- 
Icafc,  and  ot  the  gethcf  With  a  right  of  renewal,  and  had  done  nothing  in  it 
^^^^."^['J'hThc^imrelf,  that  then  the  expiration  of  the  old  term  would  not 
\e»rt  and  ihc  have  barred  the  legatee,  becaufe  the  devifc  carried  the  right  of 
right.  renewal,  as  well  as  the  leafe  itfelf, 

Confider  the  cafe  as  it  is    penned   under   the  will,  that  it 
Should  be  diftributed)  ibare  and  ibare  alike,  to  his  mother  and 

defendant,  ifff. 

It  is  fald,  that  the  executrix  would  have  had  the  legal  into* 
reft,  if  (he  had  been  living. 

This  majces  no  difference,  becaufe,  one  way  or   the  other^ 
it  would  ftilf  have  been  a  bequeft  of  the  term  to  the  legatees. 

The  perfonal  e-  In  all  cafes  of  (Jevifes  of  perfonal  eftate,  the  whole  vcfts  ijn 
ftate  ^'^Z^' '"  ^J^  the  executor  ;  and  therefore  no  legacy  can  come  out  of  the 
legacy  comes  out  executor  without  his  confent ;  and,  according  to  the  definitioa 
of  him  without  of  the  civi)  law,  it  is  a  command  or  direction-  to  the  executor 
liiacoafcot,        ^j^^^  ^ie  (hall  do  with  fuch  and  fuch  parts  of  his  eftate. 

But,  whether  it  vefts  in  the  e^^ecutor,  or  is  dirc£lory,  if  the 
thing  is  annihilated,  it  makes  no  difference. 

The  rule  of  re-       As  I  api  clear  of  opinion,  this  would  have  been  an  ademp- 
vocation  of  wills  tion  in  law,  fo  muft  it  be  here  ;  for  the  rwle  as.  to  revocations 

is  the  fame  m  e-   .        ,      ^  .  . 

suity  as  at  law.   ^^  the  fame  in  ecjuity. 

It  is  faid,  that  courts  of  law,  or  equity,  will  not  allow  of 
revocations,  unlefs  there  is  animus  revocandi. 

Though  a  fepff-  This  would  be  laying  down  the  rule  of  revocation  much  too 
W  ufes^Ji^h  narrow  \  and  contrary  to  the  known  cafe  of  a  feoffment  to  th^ 
thofe  in  a  pre-  faiYie  ufcs  with  thofc  in  a  precedent  will,  and  yet  held  to  be  a 
pedent  will,  yet  revocation.     Jd.  in. Lord  Lincoln's  Cafe.  Eq.  CaL  4br,  4.1 1, 

The  prefent  cafe  is  much  ftronger,  becaufe  here  is  an  uttef 
finnihi}aiion  of  the  old  term,  and  a  purchafe  of  a  new  one^ 

The  argument  of  the  a<9:  of  parliament  turns  the  other  wav, 
becaufe  the  lefTees  had  no  remedy  before  to  compel  a  renewal* 
f^od  wanted  the  ijA  pf  the  legiflatyr^, 

Anothei 
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Another  argument  has  been  raiTed  from  the  inconvenience 
of  thefe  eftates  going  contrary  to  the  intention  of  the  leftator  ; 
and  it  certainly  wouM  be  an  inconvenience,  if',  upon  every  re- 
newal, 1  mud  make  a  new  will. 

But  perfons  who  are  acquainted  with  the  proper  method  of  ^hcre  z  te^ator 
conveying  thefe  eftates  by  will,  give  in  this    manner,  '^/Z 'wy  [XV^n  Vt^^d 
e/Iatfy  right  and  intereji^  I  Jhall  have  to  come  in  this  leafe  at  the  \n  ^rl{\\^A\ 
time  of  my  deaths  or  by  a  general  devife  or  the  reftdue.  ^^^^  ^«  7*"^^  '" 

J      J  ^  J        ^  a  rolleg?  leafe  at 

the  rime  of  my 

A  devife  of  corn  in  a  barn,  is  not  a  fpecifit  legacy  of  parti-  ^^^'\  though 
cular  corn,  but  a  legacy  of  quantity,  and  muft  be  made  up  by  ^jJJ^^t  p^Vs  * 
the  executor.     Id.  as  to  the  cafe  cited  of  the  devife  of  ^outh-  notwithiiandir.g. 
fea  ftock. 

Thefe  perfons  are  not  to  be  confidered  in  the  fame  light  with 
the  executor,  for  they  do  not  claim  under  her;  but  on  a  fup- 
pofition  that  the  thing  is  not  at  all  given,  they  claim  under  the 
ftatute  of  diftributicns,  as  an  heir  at  law  claims  in  real  eftate  : 
And  if  I  was  of  opinion  there  is  no  revocation,  a  much 
greater  inconvenience  would  arife,  as  it  would  overturn,  and 
wake  the  eftablifhed  rules  of  law. 

As  to  the  point  of  re-publication,  it  was  very  faintly  infift- 
cd  on  by  the  defendants  counfel. 

For  the  fa<£l  was  no  more  than  this,  the  teftator  was  look- 
ing for  another  paper  after  renewing  his  leafes  ;  and  the  per- 
fon  who  was  affifting  hirh,  having  taken  up  the  teftator's  will 
by  miftake,  he  faid,  that  is  my  will  i  not  meaning  to  republifli, 
but  only  to  (hew  it  was  not  the  paper  he  wanted. 

To  make  it  a  republication,  there  muft  be  animus  republl-  A  repub'lration 
Cflndi  in  the  teftator :  but  even  if  there  had  been  a  republica- ^^^'^^^^'^'Y'"'^ 

.       not  nsve  alrcicd 

tion,  I  am  of  opinion,  it  would    not  have   altered   the  cafe ;  t^^  .^fg^  t^c^^jfe 
becaufe  the  very  thing  it  felf  was  intirely  annihilated  and  gone,  the  very  thing  it 

■'  felf  was  iivi« Ij 

anniuii.itcd. 

His  Lordfliip  decreed  for  the  plaintiff,  as  to  the  leafe  renew- 
ed, and  perfedted  by  the  college  fcal. 

And  for  the  defendants  as  to  the  other  leafe. 


Q^q  4  Taylor 
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Cafe  336.     Taylor  verfus  Jones j  Jum  13,  I743>  Jlood  for  judgment  at  iU 

Rolls. 

A  huft»»nd  who  nr^  H  E  bill  was  brought  by  fimple  contraS  creditors  of  the 

h«d  i73i/.  rtock  J^  diicnclant:  The  iiuent  of  the- bill  was,  that  the  plain- 
a^er*  marna*' !"  ^^^  maybe  paid  their  debts  out  of  173^/.  ftock,  veiled  in 
▼efts  it  m  t:uV-  tiuftees  for  the  benefit  of  the  defendant  for  life,  of  his  wife  for 
u«$,  for  the  be-  life,  and  afterwards  for  the  benefit  of  his  children  :  The  money 
J!>f  lif^!  oMm^  ^^  invefted  in  truftecs,  was  a  legacy  left  to  the  hufband  after 
wife  for  iifr,  and  marriage. 

atteruards  for 

the  benefit  of  hit  children.     Tlefettlrment  is  void  both  at  to  creditort  hefort  and  after  the  marriage  \  aai 

tbetruft  efiate  was  dccretd  to  be  fcid,  and  appUed  to  the  payment  of  tbe  byJbaruT i  debts. 

Mojlir  of  the  Rolls :  This  is  a  cafe  between  creditors  on  the 
one  fide,  and  a  wife  and  children  on  the  other,  and  therefore 
I  dircded  the  caufc  to  ftand  over,  not  from  any  particular  dif-^ 
ficulty  in  the  cafe,  but  becaufe  a  wife  and  childrea  were  con-* 

cerned. 

I  am  of  opinion  it  is  a  fraudulent  fettlement  with  regard  to 

creditors. 

Such  a  fettlement  The/r/?  queftion  is,  Whether  this  fettlement,  made  intruft 
fThVLiermar*  ^""^  ^^^  ^*^^  ^"^  children,  is  fraudulent  in  general,  as  it  ftands 
riage,  and  agunft  fingle  and  independent  of  the  plaintiffs  the  creditors  ? 

«  voluntary* con- 
It  has  been  infilled  on  for  the  wife  and  children,    that  this 
fettlement  is  for  a  good  confideration ;  nay,  looked  upon  very 
often  as  a  valuable  confideration,  fince  they  are,   in  fome  re- 
fpedls,  efieemed  as  creditors  with  regard  to  the  father. 


veyancc. 


There  is  no  doubt,  in  this  refpe6l,  but  it  is  a  valuable  con-? 
fideration  as  againft  a  father  even  after  marriage,  and  evea 
againft  a  voluntary  conveyance. 

But -I  look  upon  it  to  be  a  {landing  rule  as  to  creditors  for 
^  valuable  confideration,  that  it  is  always  looked  upon  as  frau- 
dulent, and  within  13  Eliz.  c.  5.  againft  fraudulent  deeds, 
alienations,  l^c. 

The  next  queftion  is,  Whether  this  deed  is  within  the  pro-t 
vifo,  or  faving  of  the  ftatute  ? 

Now  there  is  no  doubt,  though  this  is  upon  a  good  conii-» 
deration  with  regard  to  the  perfon  making  it,  yet  otherwife  as 
to  creditors.  Vide  Twyne's  cafe^  3  Co.  80.  The  chief  reafoQ 
there  was,  that  the  perfon  by  whom  the  conveyance  was  made, 

^  coMinM^4 
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continued  in  poffeflion  :  It  was  refolved  likewife,  in  Upton  - 
vcrfus  Bajfety  cited  in  Twyne's  cafe ^thzt  no  purchafer  can  avoid 
a  precedent  conveyance  made  by  fraud  or  covin ;  but  he  who 
is  a  purchafer  for  money,  or  other  valuable  confideration ;  for 
though  in  the  preamble  to  this  ftatute  of  27  Eilz,  c.  4.  it  is 
faid  for  money  or  other  good  confideration,  and  likewife  in 
the  body  of  the  aft,  yet  thofe  words,  good  confideration,  are 
to  be  underftoodonly  of  valuable  confideration  ;  and  this  appears 
by  the  claufe  of  lands^rft  conveyed  with  condition'of  revocation, 
for  there  it  is  faid  for  money  or  other  good  confideration  paid, 
or  given  ;  the  word  paid  is  to  be  referred  to  money,  and  given 
is  to  be  referred  to  good  confideration  \  fo  the  fcnfe  is  for  money 
paid,  or  other  good  confideration  given,  which  words  exclude 
all  confiderations  of  nature,  or  blood,  or  fuch  like,  and  are  to 
be  intended  only  of  valuable  confideration,  which  may  be 
given  ;  and  therefore  he  who  purchafes  land  for  valuable  con- 
fideration, is  a  purchafer  only  within  the  ftatute. 

Now,  in  the  prefent  cafe,  here  is  a  truft  left  to  the  hufband 
in  the  iirft  place,  under  this  deed  ;  and  his  continuing  in  pof- 
feflion is  fraudulent,  as  to  the  creditors,  the  plaintiffs. 

The  next  confideration  is,  Whether  the  debts  contraSed 
after  the  fettlement  made,  are  included   in  this  ftatute  of  13 

Eliz. 

The  preamble  is  for  the  avoiding  and  abolifliing  of  feigned 
covenous,  ^c.  fraudulent  feoffments,  gifts,  bonds,  fuits,  ^r, 
which  feoffments,  (^c.  are  devifed  and  contrived  of  malice, 
K^c,  to  the  end  to  delay  or  defraud  creditors  and  others  of  their 
luft  and  lawful  debts,  £J?^.     Be  it  ena<9:ed,  ^c* 

The  word  others  feems  to  be  inferted  to  take  in  all  manner 
of  perfons,  as  well  creditors  after,  as  before  the  fettlement, 
whofe  debts  ftiould  be  defrauded^ 

In  the  enaSing  claufe  ftill  ftronger,  becaufe  the  word  cre- 
ditors are  not  mentioned,  but  general  words  perfon  or  perfons, 
•*  That  all  and  every  feoffment,  i^c,  at  any  time  had  or  made, 
*'  or  hereafter  to  be  had  or  made,  to  or  for  any  intent  or  pur- 
*^  pofe  herein  before  declared,  fliall  be  from  henceforth  deem- 
•'  ed  ^c.  (as  againft  that  perfon  or  perfons^  his  or  their  heirs^ 
*'  executors,  ^f,  whofe  debts,  (sfr,  by  fuch  fraudulent  prac* 
♦^  tices  as  is  aforefaid,  are,  fhall,  or  might  be,  in  any  wife,  or 
•^  in  any  way  difturbed  or  defrauded,  {^^.^  to  be  clearly  and 
♦^  utterly  void.'* 

The  words  of  the  ftatute,  therefore,  feem  to  be  fo  general,  ia 
order  to  take  in  all  perfons  who  fball  t>c  any  ways  hindrcd  or  ' 
delayed,  ^q^ 

Thif 
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This  being  the  intention,  I  think  it  is  highly  reafomble 
it  (hould  be  (o  conftrued,  and  no  rule  of  law  that  hinderscit- 
dttors  after  marriage,  any  more  than  creditors  before,  from 
being  paid. 

And  it  is  very  probable  that  the  creditors,  after  the  fettlc- 
nicnt,trufted  Edward  JcmSj  the  debtor,  upon  a  fuppofition  that 
he  was  the  owner  of  this  ftock,  upon  feeing  him  in  pofieffion. 

Three  cafes  have  been  cited  to  make  this  a  fraud  :  Firji^ 
OJbourn  and  Bradft)aw  vcrfus  Churchman^  Cra.  yac.  127,  but  it 
docs  not  come  up  to  the  prefent  cafr,  for  the  queftion  there, 
was  not  whether  the  deed  was  fraudulent,  but  whether  the 
intereft  in  the  lands  pafied. 

Secondly^  Lavender  verfus  Blackftone^  which  comes  nearer 
the  piefent,  vid£  2  Levinx  146,  where  Hale  was  of  opinion,  that 
every  conveyance  (hould  be  efteemed  prima  facie  fraudulent 
againft  a  purchafer ;  but  circumfiances  may  alter  the  cafe. 

Whitborne  verfus  Jumper^  before  Sir  Jofepb  Jekyl^  is  ftiil 
nearer,  and  though  it  is  not  quite  the  prefent  cafe,  yet  it  rc- 
fembles  it  very  much,  with  regard  to  the  agreement  between 
the  plaintiffs  and  defendant,  vi%.  That  if  they  would  allow 
him  two  years  to  pay  their  debts,  he  would  give  a  warrant 
of  attorney  to  confefs  a  judgment. 

The  great  queftion  is,  if  this  deed  be  fraudulent  ?  For  if  it  is, 
Whether  the  creditors  have  any  fpecificlien  is  not  material;  for 
as  foon  as  the  judgment  was  entered  it  would  have  been  a 
fpecific  lien. 

Thefe  are  the  cafes  which  confirm  me  in  my  opinion. 

For  the  defendant  was  cited  the  cafe  of  Littleton  verfus 
Marlow^  before  Lord  Hardwicke\  but  there  it  was  the  wife's 
fortune  that  was  fettled,  which  varies  the  cafe  ;  for  here  it 
was. not  the  wife's  fortune  that  was  fettled,  but  what  the 
hufband  was  intitled  to  in  his  own  right. 

The  cafe  of  Stileman  ver{us  AJhdown^  December  8,  1742, 
which  was  cited,  though  a  fettlcment  after  marriage  was  ia 
confideration  of  the  wife's  portion,  and  therefore  dif&rent. 

It  is  not  material,  in  the  prefent  cafe,  what  the  circum- 
fiances of  the  father  was  at  the  time  of  making  this  deed,  any 
further  than  as  an  evidence,  to  (hew,  if  he  was  in  indigent  cir- 
cumftances,  that  it  was  made  with  an  intent  to  commit  % 
fraud. 

But 
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But  the  material  confideration  is.  Whether  it  is  within  the 
provifo  of  13  Eliz.  for  if  it  is  not,  the  court  will  not  require 
a  ftrict  proof  of  its  being  fraudulent;  and  as  it  is  likewife  ac- 
companied with  a  truft,  the  court  will  look  upon  it  to  be  fo, 
and  there  is  no  occafion  to  prove  it  j  for  it  lies  on  the  part  of 
the  defendant  to  prove  what  his  circumftances  were  at  ih^ 
time  of  making  the  deed,  as  he  may  be  fuppofed  to  know  it 
much  better  than  the  plaintiffs. 

It  is  upon  thefe  reafons  I  muft  decree  for  the  plaintiffs,  the 
creditors  againfl  the  wife  and  children  ;  for  though  I  have  al- 
ways   a  great  compafjion  for  wife  and  children  ;  yet,  on  the     ' 
other Yide,  it   is    poffible,  if  creditors  fliould    not  have  their 
debts,  their  wives  and  children  may  be  reduced  to  want. 

He  decreed  the  deed  of  fettlement  to  be  void,  as  againfl:  the 
plaintiffs,  and  the  truft-eftate  to  be  fold,  and  applied  to  the 
payment  of  the  creditors. 


Sir  Cafar  Child  verfus  Gibfon^   June  15,  1743.     A  plea  of  a     Cafe  337. 
former  decree* 

Lord  Chancellor, 

TH  E  queftion  in  this  cafe  is,  Whether  this  is  fuch  an  ex-  To  fupport  a 
ception,  as  to  be  a  bar  to  this  new  bill.  plea  of  a  former 

deciee,  you  mutt 
fet  forth  fo  muck 

Every  plea  that  is  fet  up  as  a  bar  muft  be  ad  idem.    There-  of  tbefirft  hai 
fore,  if  a  judgment  or  decree  is  pleaded,  it  muft  appear  to  be  ^^iw^^^*^ 

ad  idem.  fame  point  wit 

theo  in  ilTucu 
Now,   the  defendant  fliould  have  fet  forth  fo  much  of  the 
former  bill  and  anfwer,  as  to  have  fliewed  the  fame  point  was 
then  in  iffue  ;  he  h^  not  done   this,  but  only  pleads,  that  a 
bill  was  brought  for  an  account,  and  a  decree  made. 

For  it  is  extremely  hard  to  fay,  that  becaufe  the  plaintifF 
failed  in  the  cafe  which  he  made  on  the  former  account,  that 
now  he  has  made  a  new'  cafe,  and  brought  a  new  bill,  that  he 
(hall  not  be  allowed  to  go  on,  but  be  barred  by  a  plea  of  a 
former  decree  in  the  fame  matter. 

I  will  not  fa|r,  but  if  an  executor  bad  placed  out  affets  that  The  cooft  will 
were  fpecifically  devifed,  but  the  court  would  oblige  him  to  "ft*„^i,"^j"^ 
account  for  th^  intereft  he  may  have  made  of  thofe  affets;  but  cutor,  who 
there  never  was  a  cafe  in  this  court  where  a  Mafter  was  di-  makes  ufcof 
reaed  to  charge  intereft  upon  an  executor,  who  makes  ufe  of  b^"bandT^^ 
difets  come  to  his  bands  in  the  way  of  bis  trade.  the  way  of  hit 

trade. 

The 
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The  bill  would  to  be  fure  have  been  more  formally  brought, 
if  it  had  charged  the  decree  made  in  the  former  caufe,  and  not 
have  faid  only,  as  it  does  now,  that  it  is  for  an  account. 

But  this  is  merely  a  matter  of  form,  and  it  VFOuld  be  very 
hard  to  allow  this  plea,  for  a  defeat  in  form  in  the  bill,  and 
turn  the  plaintiff  quite  round  by  difmifling  this  bill,  and 
obliging  him  to  bring  a  new  one;  therefore,  I  think,  the 
jufticeofthe  cafe  will  be,  to  let  the  plea  (land  to  fo  much 
of  the  bill  as  feeks  a  general  account  of  the  perfonal  eftate, 
and  as  to  all  matters  in  the  bill  relative  to  demands  of  in* 
tereft,  let  the  plea  ftand  for  an  anfwer,  with  liberty  for  the 
plaintiff  to  accept. 


Cafe  338. 

If  the  plaintiflT 
produces  the  or- 
4er  for  Si  fuhpte 
ma  to  rejoin,  and 
an  affidavit  of 
Ibme  of  the  par- 
ties being  out  of 
the  kingdom, 
the  court  will 
Aot  difmifs  his 
^]1  for  want  of 
^oi(Ktttion« 


Jnonymousy  June  16,  1743. 
ORD  Chancellor  laid  down  thefe  rules  ; 

Where  a  motion  is  made  to  difmifs  a  bill  for  want  of  pro/e* 
cution,  if  it  is  not  an  afFeded  delay,  but  arifes  merely  from  the 
circumftances  of  thecafe ;  as  for  inftance,  from  the  number  of 
defendants,  and  fome  of  them  being  abroad,  fo  that  it  requires 
time  to  get  in  all  their  anfwers  ;  there  upon  producing  the  or- 
der obtained  for  sl  fubpa^na  to  rejoin  upon  the  defendant,  and 
a^idavit  of  the  number  and  diftance  of  the  parties,  and  of  fome 
of  them  being  out  of  tl^e  kingdom,  the  court  will  not  grant 
the  motion.  * 


Tfcoigb  tbiil  If  for  want  of  producing  the  order  (for  fuggeftion  of  eoun* 
^fol^wtnrof"  ^^^  *^  ^^^  fufficient)  and  affidavit,  the  bill  is  difmifTcd  5  yet 
fuch order  and  upon  the  plaintifPs  moving  afterwards  to  retain  the  bill,  upon 
affidavit,  yet      payment  of  cofts  out  of  purfe   to   the  defendant,     and    pro- 

^mrh.lZ'!!s,'^''^'m  ^^^^  ^^^^^  the  court  will  retain  the  bill 

andpaymcmof'  notwithftanding. 

CofiS     out    of  jte 

purfe,  the  court  will*Tetain  itii 

On  motion  to         Upon   moving  to  retain  a  bill  on  payment  of  cofts  out  of 

feiain  the  bill,  r      ^l  h  •  V  r 

thepiaim.tVmuft  pu"e,  the  court  Will  not  grant  it,  when  on  a  former  motion 
ihtw  that  the  the  bill  was  difmiffed  for  want  of  profecution,  and  defended 
order  for  the/«^- by  counfel,  unlefs  the  plaintiff  can  (hew  that  the  order  for 
Vas  dated  before  the  fubpcena  to  rejoin  was  dated  before  the  notice  to  difmifs 

the  notice  to        the  bill* 
llilmiist 
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Hills  verfus  Wirley,  July  6,  1 74  j.  Cafe  339. 

TH  E  •  words  of  the  will  on  which  the  principal  qucftion 
depended  were  as  follow  : 

^^  If  it  fhall  happen  that  my  perfonal  eftate  which  (hall  not  As  long  as  t&e 
«  be  otherwife  by  this  my  will  difpofed  of,  {hall  fall  fhbrt  to  J^"^ '^tich'Ilc! 
**  p^y  my  debts,  legacies,  and  funeral  expences,  then  I  do  order  gacy  is  charged, 
**  and  dire5f  that  my  copyhold  lands^  gardens  and  premijfes^  which  I  though  it  dc- 
*'  bought  of  Dorothy  Comhe^  Jhalljiand  charged  with  fuch  dificiency^  on  thl  heir  or^' 
**  and  the  funi  and  fums  of  money  fo  falling  fliort  as  aforefaid,  executor,  yet 
««  (hall  be  paid  out  of  the  faid  copyhold  eftate ;'  then  flic  gives  5^^y  ^^^  '5^"^" 
**  feveral    fpecific  legacies,    and  then  follows  this  devife  :  Z^^""  '°'  **^   ^^ 
*'  give  unto  the  right  honourable  Henry  Earl  of  Rochford  all  and 
**  Jingular  the  houjhold  goods  in  the  fchedule  hereunto  annexed^  and 
**  by  me  ajjigned^  he  paying  forty  pounds  per  annum  to  fuch  perfon 
**  and  in  fuch  manner  as  herein  after  mentioned^  and  giving  fecurity 
*'  to  tny  executor  for  payment  thereof.     Then   fhe  gives  twenty 
pounds  per  annum  to  one  perfon  for  life,  ten  pounds  to  ano- 
ther for  life,    and    five    pounds    to  the   plaintiff  for   life,    to 
be  paid  her  half  yearly  ;   the  firft  payment  to  begin  and  to  be 
made  fix  months  after  her  deceafe. 

Then  all  the  reftdue  of  her  eftate  flie  gives  to  Knightly  Birch, 
Efqi  and  appoints  Humphry  Birch^  Efq;  her  executor. 

The  teftatrix  left  more  than  fufficient  to  anfwer  her  annuities. 

The  queftion  is,  Whether  under  the  circumftaiices  of  this 
cafe,  the  perfonal  eftate  being  fufficient^  the  annuity  of  five 
pounds  per  annum,  (sfc.  ought  ta  be  paid  to  the  plaintiff  and 
the  other  perfons. 

Lord  Chancellor, 

One  thing  is  very  plain,  that  the  teftator  intende^her  lega- 
tees ihould  have  the  annuities,  and  therefore  if  there  is  any 
room  to  affift  them,  the  court  will  do  it  notwithftanding  the  ac- 
cident has  happened  of  the  teftatrix's  annexing  no  fchedule  of 
the  houfliold  goods. 

The  queftion  is.  Whether  this  annuity  of  five  pounds  and 
the  reft  of  the  annuities  are  not  gone,  the  fund  failing  upon 
which  they  were  charged. 

Now  it  does  not  appear  to  mc  that  there  is  that  abfolute  un- 
tainty,  or  no  fund  upon  which  this  legacy  can  attach. 

Fide  the  words  of  the  devife  to  Lord  Rochford,  It  has  been 
truly  faid  thafthe  five  pounds  a  year^  part  of  the  forty  pounds 

per 
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fir  atmum^  is  given  out  of  the  bouflicld  goods  ;  and  it  was  id« 
micted  by  the  counfel  fur  the  executor,  it  is  not  necefiary  that 
the  devife  to  Lord  Rochford  Akt>M\d  takeeflFed  to  make  the  annul* 
ty  legacies  effedual,  (or  if  he  had  died,  the  executor  Ibouldnot* 
withflanding  have  been  truftee  for  the  forty  pounds  ftn 


It  is  admitted  further,  that  if  the  fund  had  been  afcertaincd 
by  the  fchedule,  and  Lord  Rcchfotd  had  refufed  to  give  fecuri«* 
ty,  then  the  goods  would  have  been  direded  to  be  fold  for  pay- 
ment of  the  legacies. 

The  fund  itfelf  being  applicable,  it  isjuft  the  fame  as  if  the 
teftator  had  given  a  particular  piece  of  plate,  or  a  bond  to 
Lord  Rockford^  and  he  had  died,  for  then  thefe  things  muft  have 
been  fold  to  anfwer  the  legacies. 

It  was  infiftcd  on,  here  is  a  difference  in  the  prefcnt  cafe; 
for  that  if  it  had  become  void  in  the  life-time  ofLord  R^chferd^ 
ftill  it  might  have  been  well  enough  j  but  here  it  is  void  in  the 
original  creation  for  the  uncertainty,  and  this  is  the  ilrengthof 
the  defendant's  cafe. 

I  do  admit,  if  this  has  been  void  in  it's  original  creation,  and 
that  it  had  not  been  in  rerumnatura^  and  nothing  confequently 
liad  gone  to  the  executor,  which  had  been  charged  with  the  an- 
nuities, they  would  have  been  void  :  but  here  the  fund  out  of 
which  the  annuity  is  to  be  charged  is  mpft  undoubtedly  gone  to 
the  executor,  v/z.  her  hou/hold  goods,  for  they  cannot  in  any 
propriety  of  fpeech  be  taken  to  be  any  other  perfon's  than  the 
teftatrix's  ;  and  (he  not  having  annexed  any  fchedule  to  her  will, 
thofe  houfhold  goods  are  of  courfe  gone  to  her  executor* 

But,  faid  Mr.  Attorney  General,  fuppofmg  the  hou(hold 
goods  had  been  deficient,  and  Lord  Rochford  had  refufed  them, 
why  then  the  annuities  muft  have  fallen  equally  fhort,  and  I  al- 
low that  to  be  right. 

But  the  cafe  cited  by  Mr,  Solicitor  General  out  of  Swinhcurtte^ 
'jth  parti  254,  is  a  full  anfwer,  '•  If  a  teftator  do  bequeath  lead, 
^'  money,  or  wheat,  not  exprefling  the  quantity,  the  bequeft  is 
**  unprofitable,  becaufe  of  the  great  uncertainty,  at  leaft  it 
**  feemeth  the  executor  is  delivered,  by  delivering  a  very  little; 
**  howbeit  if  the  legacy  confifting  in  weight,  number  or  mea« 
*^  fure,  be  difpofcd  for  the  performance  of  fome  a<Sb,  or  other 
•*  certain  confideration,  as  for  the  building  of  fame  bridge^  or 
**.  amending  of  highway  Sy  or  for  the  education  or  alimentation  of  fome 
*'  perfon^  or  maintaining  him  at  Jiudy^  or  for  the  relief  of  the  poor^ 
•*  or  for  the  repairing  of  the  churchy  or  for  other  like  ufes  :  in 
**  thefe  cafes  the  legacy  is  not  void,  albeit  no  quantity  be  ex- 
*'  prefted  ;  for  fo  much  is  underftood  to  be  difpofed  of  as  may 
<^  iatisfy,  or  anfwer  that  purpofe  whereunto  it  is  appointed* 

If 
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If  the  teftator  has  defcribed  fuch  houflhold  goods  as  are  fuf- 
ficient,  and  the  executor  does  not  controvert  that  there  are 
fuch  houfliold  goods;  can  any  thing  be  ftronger,  than  that  the 
teftator  intended  they  ihould  be  applied,  at  all  events,  towards 
fatisfying  the  annuities  as  far  as  they  ^ill  go  ? 

The  words  hereunto  annexed^  muft  be  conftrued  as  if  (he  had 
faid,  which  I  intend  to  annex  to  my  will,  for  (he  could  not  e9 
tnftante  devife  the  houfhold  goods,  and  diredt  a  fchedule  to  be 
taken,  but  the  legacy  muft  precede,  and  is  the  fame  thing  as  if 
ihe  had  given  them  at  once  by  way  of  teftamentary  fchedule. 

The  other  point  dcferves  to  be  confidercd  j  whether  (if  there 
fhould  be  a  deficiency  o^the  houjhold goods ^  to  fatisfy  the  annuities) 
the  executor  muft  not  make  it  good  out  of  the  perfonal  eftate  \ 

See  the  firft  part  of  the  will,  which  direfls  the  copyhold  lands^ 
fcf^.  to  ftand  charged  with  fuch  deficiency. 

It  is  plain  that  there  are  fome  legacies  the  teftator  intended 
her  copyhold  eftate,  ^c.  ihould  make  good,  if  the  perfonal  fell 
Abort. 

All  the  legacies  except  a  month's  wages  to  her  fervants,  and 
thefe  annuities  are,  fpecific  legacies. 

When  the  teftatrix  mentions  legacies  in  general,  (he  means 
that  all  legacies,  which  could  not  find  a  fufticient  fund  out  of 
the  perfonal  eftate  to  be  fatisfied,  ihould  be  thrown  upon  the 
copyhold  eftate,  l^c. 

As  to  the  devife  to  the  fervants,  as  the  teftatrix  had  given  a 
month's  wages,  or  a  month's  warning,  nothing  might  have  be- 
come due  by  way  of  legacy,  for  the  fervants  might  have  been 
turned  away,  and  then  the  month's  warning  would  have  been 
a  debt,  and  not  a  legacy,  and  therefore  ihe  could  have  nothing 
material  in  her  contemplation,  or  any  other  legacy,  befides 
the  annuities  which  ihe  could  intend  to  charge  in  this  manner 
on  her  copyhold  eftate. 

The  eflential  rule  in  all  thefe  cafes,  is,  that  as  long  as  thi 
/wWitfelf  exifts  upon  which  the  legacy  is  charged,  though  it  de- 
volves either  upon  the  heir  or  executor,  yet  they  take  it  fulJje£k 
to  the  charge. 

His  Lordihip  decreed  the  houihold  goods  in  the  hands  of  the 
executor,  to  be  applied  towards  fatisfying  the  annuities,  and  if 
thofe  were  not  fufficient,  the  refidueof  the  perfonal  eftate  to 
be  applied  for  that  purpofe  j  and  if  there  ihould  be  ftill  a  de- 
ficiency, to  be  made  good  out  of  the  copyhold  lands,  ^r. 

'    Stikman 
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Cafe  340.  Stileman  Tcrfus  JJbdtwm^  Jum  18,  1743.     jtrebtaring^ 

Lord  Hsrdrvicke,  fTT^  H  E  fingle  poifit  hcTC  was,  whether  a  judgment  credlror 
kdDg  of  the         I      Qjj^ji  Y^^^^  ^(jg  ^jj^j^  ^^3]  jfl-g^g  (dcfcended  upon  the  heir 

wne  opinion  nc      ;^  r     \    ^  %  t         /--rL-ji  ■  .' 

WW  at  the  for-    of  the  conulorj  fold  to  fatisfy  bis  debt,  or  only  a  moiety,  be-. 
watt  bearing,      'mg  obliged  to  come  into  this  court  to  fet  aiide  a  fraudulent  con- 

affiimed  the  ic-        ^  ^ 

c»bema^eo»    VCyanCC. 
tbcSth  of  !>»»!«• 

i«r  1742.  This  caufe  was  heard  the  Sth'of  DecimB£rjy42^   and  (he 

Chancellor  was  then  of  opinion  that  only  a  moiety  of  the  real 
aflets  (hould  be  fold. 

Mr.  Attorney  General  was  counfel  for  the  heir  at  law  and 
executor. 

The  fiatute  of  Weflmlnfler^  he  faid,  which  gives  the  ehgiu 
means  no  more  than  to  give  the  judgment  creditor  an  eledion  to 
come  upon  the  lands  of  conufor  for  one  moiety  of  his  debt,  and 
as  to  the  other  moiety,  upon  the  perfonal  eftate  of  the  conufor. 

The  prefent  defendant  is  bound  no  otherwise  than  as  terrt* 
tenants 

Suppofe  this  was  the  cafe  of  a  mortgagee,  would  the  court 
do  it  to  his  prejudice  ?  if  the  court  would  net  do  it  in  that 
cafe,  why  will  they  do  it  againft  an  heir  at  law  ? 

The  cafes  cited  on  the  other  fide  do  not  come  up  to  the  pre« 
fent  purpofe,  the  firft  cafe  was  Compton  verfus  Pigot^  before 
Lord  Har court  the  14th  oi December  I'jw, 

There  a  bill  was  brought  by  a  judgment  creditor  againftan 
executor  and  the  heir  at  law,  to  have  the  perfonal  eftate  applied 
firft,  and  if  not  fufficient,  then  the  real  efiate  to  be  fold. 

The  words  of  the  decree  there  to  have  the  whole  real  aflets 
fold  liable  to  thejudgment,  may  admit  of  this  doubt,  whether  the 
decree  does  not  confine  it  to  fuch  aifets  as  are  only  liable  to  the 
judgment,  and  not  to  all  affets  defcended  upon  the  heir. 

He  cited  two  cafes  as  in  point  for  the  defendant  in  Lord  Chan- 
cellor Kifig^s  time,  Harvey  verfus  IFoodhoufe^  O^loher  30,  173O, 
and  Fijh  vjrfus  Burdosy  the  February  following. 

Lord  Chancellor, 

Had  it  not  been  for  the  cafe  of  Compton  verfus  Pigot^  I  ibould 
have  thought  it  very  clear  for  the  heir  at  law # 

2  Thf 


in  the  Time  of  Lord  Chantdlor  Hardwicke,  6oj 

The  judgment  affe£ls  the  land  as  it  is  bound  by  the  judg* 
ment:  equity  follows  the  law  in  this  cafe^  and  as  the  plaintiff 
can  extend  only  a  moiety  there^  he  Ifaall  have  no  ttiore  here. 

tt  appears  to  me  in  this  light ;  fu{>pofe  it  was  in  the  c^fe  of 
a  bond  creditor,  he  might  have  an  a^ion  of  debt  againft  the 
heir,  and  judgment  againft  him  upon  ^fiets  defcended ;  and 
this  he  is  intitled  to  at  common  law,  for  it  is  the  debt  of  the 
heir^  and  the  aftion  is  in  the  debet  &  detinet^  but  againft  the 
executor  only  in  the  detimtj  and  the  heir  can  difcharge  hiitifelf 
no  otherWife  than  by  pleading  rieiis  per  defcent. 

But  if  a  judgment  was  obtained  againft  the  anceflor,  a  fctri 
facias  could  not  be  brought  againft  the  heir,  becaufe  at  com* 
mon  law  the  heir  was  not  bound  ;  and  there  is  ho  inftancebe« 
fore  the  ftatuteof  Weftminjler ^  o^  z  fcire  facias  brought  againft 
the  heir  on  ftich  j  udgment  obtained  againft  the  anceftor. 

'Inhere  is  no  doubt  but  if  it  had  continued  a  bond,  the  whole 
alTets  would  have  been  liable  in  the  hands  of  the  heir :  but  be- 
fore the  ftatute  of  Wejlminjler  ^hcrc  was  no  remedy  againft  the 
anceflor  in  his  lifetime  Upon  a  judgment,  m  his  land:  and  it  iSi 
that  ftatute  fubje^ts  one  moiety  thereof  to  the  judgment  creditor^ 

The  confequence  of  this  is,  that  notwithftanding  the  an* 
ceftor  is  dead,  if  the  land  comes  into  the  hands  of  the  heir  or 
jiurchafer,  it  comes  equally  bound. 

In  what  right  then  is  t\it  fcire  facias  brought  againft  the  heif 
or  purchafer  ?  Why  only  ^s  Urre-tenants,  and  by  virtue  of  the 
ftatute. 

I  thought  of  the  objection  myfclf,  that  a  bond  creditor  would 
be  in  a  better  condition  than  a  judgment  creditor^  and  fo  he  iSb 

For  as  foon  as  the  bond  debt  is  turned  into  a  judgment  it  is  After  a  bond  debc 
extindl  againft  the  anceftor,  and  the  creditor  cannot  in  the  life-  is  turned  into  a 
time  of  the  anceftor  bring  any  adlion  upon  the  bond  j  can  he  j"<ig/"ent,  the 
then  bring  ^n  adion  againft  the  heir  after  it  is  entirely  extin(9:?  ^^^  the'  irferttme 
But  ftill  he  obtains  a  great  advantage  by  a  judgment,  as  it  gives  of  the  anceftor 
him  an  opportunity  of  binding  the  land  immediately,  and  like-  ^'^""'®  *?y  *^'®" 
wife  gives  him  a  preference  over  all  other  bond  creditors.  „or  againft  the 

heir,  for  it  is  in- 
tireljr  exiind ;  but  he  ftill  obtains  a  great  /advantage  as  the  judgx^ect  binds  the  hnd>  and  gives  him  the 
preference  to  all  bond  creditors. 

And  therefore  the  creditor  prefers  this  real  advantage  to  a 
precarious  one  of  aflecs  defcending  upon  the  heir  after  the 
death  of  the  anctftor. 

Vol.  II.  X  X  If 
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A  c  -irt  of  eqol-  If  this  IS  thc  cafc  at  law,  what  is  there  in  equitj  to  fetter 
ly  »i!i  not  00  igc  j^j^  ^^f^  p  Why,  nothing  more  than  to  accelerate  the  payment, 
ahor^tl  waitTli  by  dircfiing  a  falc  of  the  moiety,  and  not  let  the  judgmcAt 
be  is  pa<«  out  of  qj^^^iq^  ^ajj  till  hc  has  been  paid  out  of  the  rents  and  profits; 
%  'ZtuJt^  ^"t  equity  cannot  change  the  right  of  thc  parties.. 

the   pa>roent  by 

tocdiixi  a  CJe.  ^^^^  ^y^^  ^^f^  ^f  p;^^  ^^^f^^  Comffvn^  perhaps  it  was  not 
confidered  fufficiently  ;  or,  befides,  a  moiety  in  that  cafe,  win 
fold,  might  perhaps  be  enough  to  difcharge  the  judgment. 

The  decree  was  affirmed;  and  th:  depofit  ordered  tobedci 
livered  to  the  defendant. 

Cafe  341.  Sturt  verfus  Mellifi^  July  13.   1743, 

Lord  Chancellor, 

The  cafe  being  ^TH  HIS  caufc  has  ukcn  up  more  time  than  the  court  ctMiH 
▼e.y  mich  en-  J[^  well  fparc,  but  I  was  willing  to  hear  fuch  an  entangled 
mntdior"'  of'  affair  ^^at  I  might  not  fend  it  to  a  Mafter,  if  it  could  be  avoidd. 

longftaniiirg.lhe 

thrr*  to  Viir^iTs      ^  ^^  "^^  ^^  ^^^^  more  papers  or  more  letters  can  be  laid  h- 

thr  bill,  ^nr!  leave  fore  E  Maftcr  than  are  already  before  me. 

the    plaint  in    to  ♦ 

hi''  aclion  at  law, 

than  d.r-dt  an  The  plalntlfPs  bill  is  not  for  a  general  account,  but  fori 
'^ZJ^r     particular  demand. 

One  of  the  two  conhczimentos  received  by  ViUa  Rid  was 
under  a  letter  of  attorney  from  Mr,  Sturt. 

The  frcond,  is  a  demand  of  three  other  orders,,  or  army  d^ 
bentures,  or  folka  Sy  as  they  are  called  in  Portugal. 

The  matter  for  the  confideration  of  the  court  is,  whether 
there  has  been  a  fatisfaftion  made  by  Villa  Real  in  his  life-time, 
or  whether  the  long  acquiefcence  of  the  plaintiff,  and  the  fta- 
tute  of  limitations,  is  a  bar  to  his  demand  on  the  defendaA^ 
as  reprefcntative  of  Villa  Real. 

The  firjl  queftion  is.  Whether  the  court  ought  to  decree 
there  has  been  a  fatisfadion  of  thefe  two  demands,  or  either 
of  them  ? 

Secondly  J  Whether  thefe  demands  are  barred  by  the  ftatute  I 

There 
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There  was  an  account  ftated  between  the  plaintiff  and  Villa 
Heal  on  the  27th  of  September  17^1,  and  a  confidcrable  debt 
was  due  from  Sturt  to  Villa  Redl. 

A  letter  of  attorney  was  executed  by  the  plaintiff  to  Villa 
Heal  the  next  day,  conftituting  him  his  fufficient  attorney  to 
recover  in  23  millions  of  mill-nesy  y>oo  dollarsy  and  '^folhas. 

I  cannot  prefume,  in  fuch  folemn  tranfadions  in  writing, 
that  the  plaintiff  would  under  his  hand  have  acknowledged  that 
he  had  a  counter  obligation  from  Villa  Realy  if  he  had  not  real- 
ly fuch  counter  fecurity,  though  it  is  not  forth-coming  now  ; 
but  as  Mr.  Sturt  fwears  that  he  has  no  fuch  counter  obligation, 
unlefs  I  could  find  out  fome  way  of  clearing  up  this  matter,  it 
is  a  ftrong  objection  againft  fending  it  to  an  account. 

From  the  year  1722,  to  the  year  1730,  when  Villa  Real  died^ 
there  is  no  evidence  of  the  plaintiff's  making  any  demand  up- 
on him  for  the  two  conhezimentos,  though  he  made  other  de- 
mands of  a  very  fmall  amount,  which  is  a  very  material  cir- 
cumftance  in  favour  of  Vtlla  Real. 

If  the  plaintiff  has  ifi  mind  to  clear  up  this  affair,  why  does  A  merchanrs 
he  not  produce  bis  copy  book  of  letters,  which  all  merchants  *®Py*><>ok  of  let- 
keep,  and  which  have  been  allowed  to  be  read  in  evidence  in  jowed^obTrcad" 
this  court,  where  the  perfon  who  has  the  original  letters  refufes  where  a  perfoa 
to  prod  uce  them .  '  T^*l  ^^  ^^  **"- 

^  ,  final  letters  re- 

,  fufes  to  produce 

It  is  extremely  material,  that  there  is  no  demand  of  the  con-  them, 
hezimentos,  or  any  part  thereof,  during   all  this  time;   but 
the  plaintiff  even  acquicfced  under  Mr.  Villa  ReaV%  refufing 
to  anfwer  fo  fmall  a  fum  as  2000 /•  mill-reis^   without  any 
complaint,  or  expoftulation  upon  it. 

So  it  refted  till  both  Villa  Real  and  the  plaintiff  came  into 
England :  And  now  a  demand  is  made,  after  th^  death  of  Mr. 
Villa  Real^  upon  his  executors,  who  are  not  fo  capable  of  clear* 
ing  up  this  affair  of  the  two  conhezimentos,  ^c.  as  Mr.  Villa 
Real  woxAA  have  been  in  his  life-time. 

From  the  evidence  I  have  heard,  if  nothing  more  was  be- 
fore me,  and  the  prefumption  from  circumftances,  I  fhould 
have  been  of  opinion,  that  the  plaintiff  would  have  been  barred 
of  the  account  he  demands  ;  for  befides  the  length  of  time, 
which  is  a  ftrong  argument  in  favour  of  thek.defendant,  the 
counter  fecurity  or  obligation  is  loft,  the  letters  likewife  are 
loft,  and  no  copies  of  them  have  been  produced  by  the  plain- 
tiff; then  how  is  it  poilible  to  take  an  account ;  and  there- 
fore the  plaintiff's  own  acquiefcence  from  1722,  to  1736,  is  a 

R  r  2  prefumptive 


^f%  C  A  S  t)  S  Argued  and  t)etenhine<! 

{jfrefumptive  fatisfadion.  Sbtrman  verfus  Sherman^  7.  Vem.  Vji^ 
is  a  material  cafe,  with  regard  to  length  of  time,  and  alfo  to 
accounts  current  between  merchants  ^. 

Suppofing  there  were  not  all  the  objeSions  arifing  from  the 
plaintiff's  contradiding  himfelf,  and  the  courfe  of  the  evi-> 
dence,  yet  I  (hould  be  of  opinion,  that  the  flatute  of  limita« 
tions  would  be  a  bar  to  the  plaintiff's  demands. 

Tht  frjl  ^ueftion  is.  Whether  this  cafe  is  at  all  withmtbe 
ftatute  of  21  Jac.  c.  i6,  and  whether  it  ought  not  to  be  coa- 
fidered  as  a  truft  in  equity,  as  the  plaintiff's  counfel  iniifl  i 

A  troft  )s  wbera  I  agree,  if  it  is  a  truft,  it  would  not  be  within  the  ftatute, 
^*fid"  ^"he  *  ^^^  ^^^^^  '^  ^^  colour  to  call  it  fo  here;  for  a  truil  is  whew 
tween  partiei*  there  is  fuch  a  Confidence  between  parties,  that  no  adionat 
that  no  aaion  law  Will  lie,  but  is  merely  a  cafe  for  the  confideration  of  this 
ofe  roird'  *f*i  ^^"""^ »  ^^^  ^^^^  bailment  might  as  well  be  (aid  to  be  a  truft 

the  confideration  aS  thlS* 
tof  equity. 

The  next  queftion  is,  if  it  is  not  a  trufi:.  Whether  it  falls 
,  within  the  exception,  as  between  merchant  and  merchant,  their 
favors  and  fervants  ?  St'^.  3.  of  the  ftatute,  ^*  And  be  k  en- 
«  aded,  that  all  anions  of  trefpafs,  ^c.  all  a£tibns  of  account, 
^*  other  than  fuch  accounts  as  concern  the  trade  of  mercban^ft 
**  between  merchant  and  merchant,  their  fa£iors  and  fervants, 
**  fliall  be  commenced  and  fued  within  fix  years  next  after  the 
'*  caufe  of  fuch  aftions  or  fuits,  and  not  after." 

It  has  been  faid,  that  though  Mr.  Vilta  Real  was  not  a  mer- 
chant, yet  the  plaintiff  plainly  was. 

Tianfaaionf  gut  does  the  tranfaftion  in  the  prefent  cafe  at   all  concern 

pi'Lc  Md*^"hi«  ^^c  ^'■^^^  of  merchandife  ?  I  am  of  opinion  it  does  not;  for 
government,  do  thefe  are  only  tranfadlions  with  the  King  oi  Portugaly  and  the 
uadeT^iiir-^*  8°^^*""""^"' ^^  P^r/tt^tf  / ;  and  are  like  tranfadions  herewith 
cbandife.  ^^  Victualling  office,  and  other  offices  of  the  government. 

It  is  not  the  dealing  of  a  merchant  with  any  other  perfon, 
which  will  make  that  perfon  a  trader  within  the  meaning  of 
this  ftatute. 


*  Though  length  of  time  Is  ao  bar  betwixt  merchant  and  merchant,  yet  if  dealinga 
betwixt  ihem  have  ceafcd  for  leveral  years,  and  one  of  them  d»e>,  and  tic  fur*iving 
merchant  brings  a  biil  for  an  account,  ihc  court  will  not  dfcice  an  account,  but  Icavtf 
the  iJiaintiff  to  his  re incd>  at  Uw.    a  AVr».  ^^%,  Sbm-man  verfus  Sbennm, 


Suppofe 


in  the  Time  of  Lord  Chancellor  I{ardwicke«  ,  $13 

Suppofe  a  mefchant,  who  has  debts  owing  him,  gives  ano-  A  letter  of  at- 

ther  merchant  a  letter  of  attorney  to  get  in  thofe  debts,  fuch  a  ^"c^T^  an* 

.  tranfadtion  will  not  make  fuch  a  pcrfon,  fo  deputed,  a  merchant  other,  to  get  ia 

within  the  exception,  no  more  than  if  he  had  given  the  letter  ^**'^*»  ^»l*  "«>' 

of  attorney  tp  a  perfon  not  a  merchant.  fot^utd^"^"*" 

merchant  within 

Then  the  next  queftion  will  be.  Whether  this  cafe  is  not  ^^ ff *=*'P^*^"  <>^ 
within  4  Ann.  c.  16.  for  the  amendment  of  the  law.  *'  J^f-i. 

I  own,  I  was  at  firft  doubtful,  but,  upon  confideration,  am 
of  opinion,  that  it  is  not  within  the  claufes  of  that  ftatute. 
Vide  Free*  in  Chan,     Locky  v.  Loiky  304. 

When  thefe  contrads  were  made,  the  plaintiff  was  in  P^r- 
tugal\  in  1729,  returned  into  England^  ^r.  Villa  Real  being 
then  in  England  likewife  i  and  the  plaintiff  afterwards  returned 
to  Portugal.  X 

Confider  this  then  under  the  provifo  of  21  Jac,  i.  fe^.  7. 
*^  Provided,  and  that  if  any  perfon,  that  is  or  (hall  be  intitled 
*•  to  any  fuch  a£tion  of  accounts,  L^c.  be,  or  fliall  be,  at  the 
**  time  of  any  fuch  caufe  of  a£tion  given  or  accrued,  withiii 
*'  the  age  of  21  years,  feme  covert,  non  compos  mentisy  impri-  ,, 
*'  foned,  or  beyond  the  feas  i  that  then  fuch  perfon  (hall  beat 
*'  liberty  to  bring  the  fame  atftions,  fo  as  they  take  the  fame 
*^  within  fuch  times  as  before  limited  after  their  coming  to^ 
**  or  being  of  full  age,  difcovert,  of  fane  memory,  at  large, 
^*  and  returned  from  beyond  the  feaSy  as  other  perfons,  having  no 
^'  fuch  impediment,  fliould  have  done.". 

The  plaintiff  in  this  cafe  having  been  in  England  after  both 
thefe  demands  had  accrued,  he  ought  to  have  brought  his 
adion  within  fix  years  from  that  time. 

Confider  the  ftatute  of  Q^  /tnn.  feSl,  19.  Be  it  further  en a<9:-s 
ed,  *'  That  if  any  perfon,  againft  whom  there  (hall  be  any 
•'  caufe  of  action  of  trefpafs,  ^r.  or  of  ad^ion  of  account,  &^r, 
^'  be,  or  (hall  be,  at  the  time  of  any  fuch  caufe  of  fuit,  or 
•*  aflion  given,  l^c,  beyond  the feas^  that  then  fuch  perfon,  who 
*'  is  or  (hall  be  intitled  to  any  fuch  fuit  or  aftion,  (hall  be  at  li- 
••  bcrtyto  bring  thefaid  action  againft  any  fuch  ^tiiovi  after  their 
**  return  from  beyond  the  feas^  fo  as  they  take  the  fame,  after  their 
**  return  from  beyond  the  feaSy  within  fuch  times  as  are  refpec- 
*'  lively  limited  for  the  bringing  of  the  faid  actions  before  by 
^*  thisad,  and  by  tne  faid  other  ad  made  in  21  Jac.  i."  ^ 

Thecreditor  here  has  the  fame  privilege  given  him  by  this  "^^^j  ^''*'I;'°' ^ 
laft  act,  in  relpedt  to  the  debtors  being  heyona  lea  when  the  fa,Tie  privikgcoi 

|hf  debtor's  bc.ng  beyond  fca,  ak  he  had  by  the  ftatute  of  Jjmei,  on  hii  bfing  beyond  fea  h.mfelt . 

R  r  3  caufe 
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caufe  of  adion  accrues,  as  he  had  by  the  former  ad,  in  refpeft 
to  his  being  beyond  fea  himfelf. 

Thefe  ibttitet  \  gg^ce  with  the  plaintifPs  counfel,  that  thcfc  ftatutes  muft 
S?e«d*alTtbc  be  fo  confidered,  as  if  the  claufes  in  the  laft  had  ftood  origi- 
cUotef  in  the  laft  nally  in  the  ftatute  of  King  James. 

had  ftood  origi- 

111IJ7  in  ihc  fiift.  Y^^^^  jj  jj^g  f^^jj^g  ^j,^j.g  ^  ^j^y^  ^jj^t  jf  3^„y  pcrfon  IS  be* 
yond  fea  at  the  time  of  the  caufe  of  aftion,  he  (hall  be  at  liber- 
ty to  biing  the  fame,  a&ion  whn  returntdfrem  hejond  thijkas^i^ 
as,  l^c. 

Therefore  this  muft  be  a  perfon  abfent  at  the  tinne  the  afiion 
accrued,  for  if  he  was  not  beyond  fea  then^  he  is  out  of  the 
faving  of  this  ftatute. 

The  ftatute  of  4  £?  5  Ann.  fays,  if  a  debtor  be  beyond  fea  at 
the  time,  ^r,  that  fuch  perfoii,  who  fliall  be  intitled  to  fuch 
fuit,  (hail  t)e  at  liberty  to  bring,  6fr.  fo  as  they  take  the  fame 
after  their  return  from  htyondfiay  isfc.  within  fix  years* 

Within  fix  years  after  what  ?  Why,  after  the  return  of  the 
debtor,  which  is  the  natural  and  only  conftru£tioa  of  the 
words,  afur  their  return. 

Where  t  creditor  The  plaintiflPs  own  privilege  was  gone,  for  he  was  returned 
nfho  has  btcn  out  into  £«^/tfW;  and  taking  it  that  thiwadion  accrued  from  the 
rltL^ns^^hl"^^^^  ^^y>  th^  from  his  being  returned 

will  run,  and  bis  into  the  kingdom  the  time  will  run,'  unlefs  he  takes  the  ad  van* 
going  abroad  jage  of  his  debtor's  being  out  of  the  kingdom  i  and  the  plain- 
h!rnrpn5iLV,  ^^^^  g^^"g  abroad  again,  will  give  him  no  privilege  whatfo- 
for  that  was  gone  ever,  for  that  was  gone  by  his  having  once  returned  to  the 
by  his  having     kingdom,  after  cauie  of  a^^tion  accrued. 

onceretuined  ^  ' 

nfter  caufe  of 

laioA  accrued.  Suppofe  a  Creditor,  both  of  non-fane  memory,  and  out  of 
the  kingdom,  comes  into  the  kingdom,  and  then  goes  eutof 
the  kingdom,  his  non-fane  memory  continuing;  why,  his 
privilege,  as  to  being  out,  is  gone;  and  his  privilege,  as  (0 
non-fane,  will  begin  from  the  fime  he  returns  to  his  fenfes. 

So  here  the  plaintiff  had  a  double  privilege  ;  But  by  being 
in  the  kingdom  after  the  caufe  of  a£tion  had  accrued,  and  no( 
bringing  any,  though  he  went  out  of  the  kingdom  again,  his 
privilege  is  gone,  ^s  much  as  if  he  had  bsen  in  the  kingdom 
,  the  whole  fix  years ;  fo  likewife,  the  debtor  having  returned  to 
the  kingdom,  and  the  plaintiff  bringing  no  aSionHgainft  him 
within  the  fix  years,  this  privilege  is  likewife  gone,  notwhh-^ 
ilanding  the  plaintiff  was  out  of  tb^  idn^dooi  biuifelf. 

Ai 


In  the  Time  of  Lord  Chancellor  Hardwicks,  frij 

As  this  cafe  is  very  much  entangled,  though  the  evidence  is 
not  quite  pr  fitive,  yet  it  is  fufficient  to  juftify  me  in  difmifling 
the  plaintifl^s  bill,  rather  than  to  direct  an  account,  where, 
after  a  long  litigation,  it  may  come  back  again  upon  the  very 
fame  points,  as  in  all  probability  there  will  be  no  new  light 
before  the  Maftcr,  and  therefore  I  will  difmifs  it  without  colh : 
But  if  the  plaintiff  (hould  have  a  mind  to  bring  an  adlion  at 
law  upon  the  promife  pretended  to  be  made  by  Villa  Real^  with 
regard  to  the  three  folhas.,  I  will  direft  that  the  time  which  ha^ 
run  during  the  pendency  of  this  fuit,^  ihall  not  be  taken  advan- 
tage of  at  law. 

Haws  vcrfus  Handy  July  13,  1743.  Cafe  342. 

jjDMIRAL  Hofiery  in  his  abfence,  employed  or\t  Bljhap  TU  fs^htt  of  H, 
■"   to  manage  his  affairs,  and  gave  him  a  letter  of  attorney  for  ^^  pJamtiffm 

^i_  r  r  rr  /«     »       I         .        r  \     r   '  v  \      the  original        ; 

that  purpole  ;  after  Hofier  s  death,  feveral  luits  were  brought  caufe,  examined 
againft  Bijhop^  who  employed  Hand  the  attorney  to  defend  him,  H.  to  the  mcmsj 
who,  by  that  means,  became  pofleffed   of  feveral  papers  and  J^ath^^h/bJo"^^^^^ 
writings  belonging  to  i/?/?^r ;  the  origihal  bill  was  brought  by  a  b.li'of  revivor, 
Haws^  the  father  of  the  prefent  plaintiff",  who  was  adminiffra-  and  became  a 
tor  to  Hofter^   for  thefe  writings,  and  examined  his  fon,  who  j^j^j^J ^J"^*"^^^^  * 
was  a  material  witnefs  to  the  merits  of  the  caufe,  pending  this  difquaiify  h  m 
fuit ;  Haws  the  father  dies,   and  Haws  the  fon  ^  by  this  means,  from  being  aa 
becomes  interefted  in  Hfier^s  perfonal  eftate,  by  being  left  ex-  ^^*  ^"^** 
ecutor  Under  the  will  of  his  father,  and  by  having  taken  out 
adminiffration  de  bonis  mn  to  Hofur^  and  brings  on  this  caufe 
now  by  bill  of  revivor. 

An  obje£lion  was  taken  by  the  defendant's  counfel  to  read- 
ing his  evidence,  as  he  is  now  a  party  interefted  ;  and  Lord 
Chancellor,  at  firft,  thought  it  a  ^proper  objedion  ;  becaufe 
the  plaintiff",  by  his  own  a6l  of  taking  omX,  admin'tflration  de  bonis 
non  to  Hojiety  has  difqualified  himfelf  from  being  an  evidence  ; 
but  upon  the  authority  of  Gofs  v.  Tracy y  2  Vern.  699  *,  which 
is  in  point,  as  to  admitting  the  evidence,  notwithftanding  his 
becoming  interefted,  the  Chancellor  allowed  the  depofition  of 
the  plaintiff^  to  be  read. 


•  •  One  examined  as  a  witnefs,  when  difintertfted,  afterwards  becomes  intit'ed  to  th^ 
eftate  in  ^ueftioo,  his  cepofilion  ihall  be  read.    Goft  v.  TV^gr. 
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Caic  34^.     CimMiuj  imJ  $tiirs  vcrfus  Gnydm  sad  •iiers^  July  i6,  1743. 

TH  E  queftions  in  this  caufe  igrofi^  wm  the  foUowiiig 
will. 

Where  there » a      ^^  Rent  Badoutn    by  will  dated  the  22d    of  Ju^^   1727, 
cooditicn  inoex- <♦  jj^j   conftitute  his  nephew   Gabriel  Tah§mrdin^    and  three 
^•^fc  orreli^^*  **  others,    executors ;    and,    among   fcvcral    bcqucfts,    giit 
petConai  eftate,    ««  1500/.  South-fea  ftock  to  his  executors,  in  fruft  to  pay  the 
J^ttb^°to  S     **  yearly  dividends   and  profits  thereof  to  bis  brother  Chuk 
gi?M,  unUfs  the  ^*  Badouin,  during  his  natural  life,  and  from  and  after  his  deathi 
legatees  perform  <c  j,^  ^^yft  (q  p^y  (d^  f^j^i  |  ^QO /.  South-fea  ftock  among  tfee  fc- 
lh^/^!^t"e    "  vcn  children  of  his  nephew  Gj3r/V/ TiAairrrfm,  in  tbemawm 
iniitled,  and      **  and  proportion  therein  after  direSied  and  appointed  concerninfl| 
whi^fe  tiwjrc  is  a  cc  yoco  I.  South-fea  Aockj  bv  him  herein  after  devifed  to  and 
tZtZlis.''  for  the  ufe  and  benefit  of  the  faid  feven  children  of  Gahid 
•'  Tahourdln'y  and  did  thereby  alfo  give  to  his  faid  executors 
•'  7000/.  South'fea  Hocky  in  truft  to  transfer  looo/.  thereof 
**  to  each  of  the  feven  children  of  his  faid  nephew  GabrielTc' 
**  hourdin  ;    to  wit,  Elizabeth^  Gabriel^  Mary^    Rine^   Doretbji 
♦'  Peter,  Coffandra^  at  their  refpeHive  ages  of  trventy  one  years^ 
^^  or  days  of  marriage y  they  marrying  with  the  confent  of  the  faii 
*'  Gabriel  Tahourdin  the  father ,  or  his  executors  ^   or  the  furoi- 
*'  vors  or  furvivor  of  them ,  to  be  teflified  by  their  fubfcribing  their 
*'  names  to  the  marriage  articles,  or  fettlement  of  the  faid  children^ 
*'  as  witnejfesj  or  by  being  parties  thereto,  and  executing  the  fame: 
*^  jind  in  cafe  any  of  the  faid  children  Jbould  die  before  twenty-oniy 
••  or  Jhould  marry  without  confent  as  aforefaid^  theriy  ,and  in  fuch 
**  cafcy  his  v/ill  waSy  that  the /hare  or  Jhares  in  the  faid  7000A  of 
**  fuch  child  or  children  as  Jhould  die,  or  marry  without  confent  01 
^'  aforefaid,  Jhould  go  and  be  transferred,  Jhare  and  fbare  alike,  tt 
^*   the  others  of  the  faid  feven  children,  at  twenty- one  or  marriage 
*'  with  confent  as  aforejaid  \  and  did  thereby  dire£t,  that  hi$ 
**  nephew  Gabriel  Tahourdin  (hould   receive   and  enjoy  to  his 
•'  own  ufe  the  yearly  dividends  and  profits  of  the   refpeflivc 
**  proportions  of  his  faid  feven  children,  in  the   faid    7000/% 
5'  uiitil  their  age  of  twenty-one,  or  marriage  as  aforefaid." 

The  tefta tor  died  foon  after:  his  brother  is  likcwifc  dcad^ 
znd  Gabriel  Tahourdin,  the  nephew  of  the  teftator,  is  dead  ^ 
QaJJandra  married  the  defendant  Graydon,  July  25,  1  740,  with-' 
cut  confent',  znd  Peter  married  the  day  after  without  confent \ 
i^abriely  junior,  arrived  at  his  age  of  twenty-one,  but  died 
^)efore  the  forfeitures  were  incurred  by  his  fitter  CaJfandreC^^  pf 
j)is  brother  ^eter*%  marriage  without  confent. 


in  the  Time  of  Lord  Chancellor  Hardwicrs.  617 

The  bill  is  brought  by  the  pcrfons  who  have  married  the 
Dther  children  of  Gabriel  Tabourdiny  the  elder,  witb  C9nfent^  to  be 
let  into  their  refpeitive  (hares  forfeited  by  Cajfandra  and  Pittr^ 

Mr.  Solicitor  General  council  for  the  plaintiff:  One  point 
made  by  the  defendants,  in  their  anfwer  is,  that  the  executors 
may  ftill  con  fen  t :  But  he  (aid,  the  cafe  of /Vy  verfus  P^r//r, 
I  Ventr.  199.  was  dire£Hy  contrary,  for  at  the  time  of  the 
marriage  only,  the  confent  mutt  be  given,  becaufe  then  it  muft 
immediately  go  over  to  the  other  children  if  without  confent ;  fo 
that  the  executors  upon  confenting  afterwards  cannot  bring 
fi  bill  to  talce  it  from  the  other  children, 

Wrottejley  verfus  Wroitejley^  June  i,  1743.  Vide  ante  584.  is 
almoft  in  point ;  but,  befides,  the  executors  do  not  fay,  that 
they  approve  of  it  now. 

From  the  moment  of  the  children's  marrying  with  confent,  or 
arrival  at  twenty-one,  they  are  intitled  to  the  capital,  and  then 
there  is  an  end  of  the  dividends ;  fo  that  the  produce  of  the  ftock 
in  the  father's  hands  cannot  make  a  fund  for  the  benefit  of  the 
phildren,  as  part  of  his  perfonal  ettate  ;  nor  will  the  defendants 
l)C  intitled  to  a  (hare  of  this  produce;  for  this  was  certainly 
given  only  in  lieu  of  maintenance,  and  from  the  death  of  the 
father,  the  intereft  muft  follow  the  fame  fate  with  the  capital,. 

Mr.  Attorney  General  counfel  for  Petit  Tabmrdin. 

The  firft  marriage  without  confent  was  by  Cajandray  the 
(econd  was  by  Peter ^ 

It  is  infifted  by  the  plaintiffs,  that  Cajfandra  and  Pder  have 
forfeited  their  (hares  in  the  1500/.  and  7000/.  South- fia  flock. 

The  queftion  then  is,  Whether  Peter  has  forfeited  or  not  ? 

There  is  a  fa<9:  which  the  gentleman  on  the  other  (idc  have 
induftrioufly  omitted  ;  videlicet ^  that  the  executors  did  not  give 
bim  any  notice  of  the  condition  ;  and  though  it  was  determined  in 
Fry  verfus  Porter^  not  to  be  nccelTary,  yet  that  w^s,  becaufe 
real  ejlate  was  forfeited,  and  it  is,  the  law  fays  there,  it  is  not 
neceffary,  and  therefore,  in  that  cafe,  a  perfon  muft  bring 
himftlf  within  the  terms  :  But  I  do  not  recoilcft  it  has  ever 
been  determined  fo,  where  perfonal  eftate  has  come  in  queftion  ; 
for  then  it  is  in  the  nature  of  a  legacy,  and  muft  be  governed 
by  rules  of  the  civil  law  :  Where  the  whole  vefts  in  the  exe- 
cutors, they  ought  to  give  notice ;  for  where  there  are  legacies 
j{i  a  will^  they  are  bound  to  pay  them^  though  fiot  de^nanded. 


6i8  CASES  Argued  and  Determined 

Mr.  Brnvn  on  the  fame  fidc4  The  words  manner  and prdporflm 
in  the  firftcUufe  may  have  another  conftrudtion' than  to  extend 
in  general  to  both  claufes,  and  if  it  can  be  conftrued  to  any  other 
fcnCe,  the  court  will  incline  to  it,  as  forfeitures  are  not  favoured, 
and  that  the  teftator  did  not  intend  to  involve  the  1500  /•  with 
the  7000  /. 

He  argued  that  Gabriel  TabourdiH*9^  though  it  was  a  contin* 
gent  intereft  in  thefe  forfeitures,  yet  was  tranfmiflible  to  his 
reprefentatives,  as  he  lived  to  be  21,  for  a  poifibility  is  affign- 
able  in  equity,  and  the  defendants  in  that  light  are  intitled  :  for 
there  is  no  cafe  that  makes  it  necefTary  for  the  perfon,  who  has 
a  contingent  intereft,  to  be  living,  when  it  takes  place.  Viii 
King  verfus  Withers^  Cafes  in  Lord  Talbot* s  time ^  ^'7*  Corbet 
vcrfus  Palmer^  26  Feb.  1734.  and  Pinbury  verfus  Elkin^  iP. 
Wms.  563. 

Did  thereby  alfo  give  to  his  executors  7000  /.  South-fea  Jlocky  in 
iruji  to  transfer  1  ooo  /.  South-fea  Jlock  to  each  of  the  fe%jen  cbtUren 
at  their  reft>eSlive  ages  of  twenty-one  years  or  days  of  marriage^  thej 
marrying  with  the  confent  of^  i^c. 

As  this  is  given  payable  at  a  future  time,  thefe  two  different 
periods  muft  be  confidered  feparately,  and  relate  only  to  the 
transfer  either  at  twenty-one,  if  that  happen  firft,  or  on  the  day 
of  marriage,  if  that  happen  firft  :  and  though  there  is  a  marriage 
without  confent^  yet  it  is  payable  at  twenty-one  afterwards^  if  they 
live  to  arrive  at  that  age. 

Mr.  Chute  for  Mrs.  Cajfandra  Graydon:  This  is  a  mere  legacy, 
and  not  given  by  way  of  portion,  for  the  teftator  was  not  obliged 
by  a  debt  of  nature  to  provide  for  them  ;  and  therefore  ought 
to  be  governed  by  the  rules  of  the  civil  law,  which  difcourages 
forfeitures,  efpecially  with  regard  to  the  1500/.  to  which  there 
is  no  forfeiture  annexed. 

\ 

Mr.  Solicitor  General  in  reply  faid,  that  the  words  manner 
end  proportion  have  two  different  conftrudlions,  the  word  pro^ 
portion  relates  to  the  fliares  both  in  fhe  1500/.  and  the  7000/. 
and  the  word  manner  relates  to  the  time  when  it  becomes  pay- 
able, v/z.  the  arriving  at  twenty-one  and  the  marriage  with 
confent^  actording  to  the, rule  that  verba  relata  inejfe  videntur. 

As  to  what  has  been  infifted  on  with  relation  to  Gabriel^ 
junior,  that  a  fliare  in  the  fortunes  forfeited  by  Peter  and  Caf^ 
fandra  vefted  in  his  reprefentatives. 

It  is  impoffible  it  could  take  place,  for  Cajfandra  and  Peter 
both  married  before  twenty-one  without  confent,  and  on  fuch 
marriage  it  is  given  over  immediately,  fo  that  their  fortunes 
were  forfeited  before  the  time  of  vefting  came^  and  are  therefore 
gbfolutely  gone.  Lorj> 


in  the  Time  of  Lord  Cbftocellor  Harbwicki.  riit^ 

Lord  Chakcellor^ 

Several  queftions  have  been  made  at  the  bar. 

Firft,  Whether  there  is  any  forfeiture  at  all. 

Secondly,  What  will  be  the  extent  of  it. 

Thirdly,  What  fhares  the  parties  claiming  under  the  for- 
feiture are  to  take. 

Now  as  to  the  firjij  it  is  extremely  plain  there  is  a  forfeiture 
incurred  by  a  marriage  without  confent^  or  otherwife  this  cafe 
would  not  be  coniiftent  with  the  reft  of  the  cafes  on  this  head. 

The  only  excufe  attempted  to^be  made  is,  that  the  defend- 
ants had  no  notice  of  the  condition  in  the  will  of  Badouin. 

I  (halt  lay  this  out  of  the  cafe,  for  where  there  is  a  condition 
annexed  by  a  will  to  a  devife  of  real  or  perfonal  eftate,  and  no 
notice  required  to  be  given,  nor  any  perfon  obliged  to  give 
notice,  there  the  legatees  muft  perform  the  condition,  or  cannot 
be  intitled:  and  if  they  do  not,  where  there  is  a  devife  over^ 
a  forfeiture  incurs.  / 

Nor,  in  the  reafon  of  the  thing,  do  I  fee  any  difference  at  all 
between  real  and  perfonal  eftate :  and  therefore  where  nobody 
is  bound  to  give  notice,  the  parties  muft  themfelves  take  notice. 

It  is  faid  the  executors  (hould  have  given  notice^  but  the  teftator 
has  laid  no  fuch  obligation  upon  them,  neither  do  the  exe-r 
cutors  take  any  benehciaKintereft,  whether  the  condition  be 
performed  or  broken.     / 

The  fecond  queftion  is,  What  will  be  the  extent  of  the 
forfeiture  ?  whether  the  forfeitures  are  confined  only  to  the 
7000/.  or  by  relation  extend  to  the  1500/.  likewife. 

This  is  not  quite  fo  clear,  but  lam  however  of  opinion  that 
the  forfeiture  extends  to  both  :  nor  can  I  make  any  other  con- 
ftruSion,  without  contradidiing  the  teftator's  own  intention, 
and  i]fiaking  the  court  contradid  themfelves. 

For  the  teftator's  putting  the  two  fums  in  different  claufes,  . 
was  on  account  of  the  gift  of  the  produce  of  the  1500/.  ftock 
to  his  brother  during  his  life,  or  otherwife  he  would  have  thrown 
the  whole  into  one  claufe,  \ 

The  original  proportion^would  have  been  a  divifion  into  fe- 
:venths^  but  is  dificr^nC  when  one  or  two  or  more  of  the  devifees 

marry 


6m  cases   Argoed  and   Determ^ccf 

marry  without  conftnt^  and  therefore  the  proportions  arife,  and 
are  to  be  regulated  by  the  feveral  contingencies  as  they  happen* 

The  word  mamur^  as  has  been  rightly  argued,  takes. is 
every  thing* 

To  oo€  for  life,  Suppofe  an  eftate  be  limited  to  one  for  life,  and  to  5.  oq 
tarn  ^nditiont  certain  conditions  and  reftri£iions,  and  toC.  in  forma  fradtde^ 
and  reftriaions,  this  will  take  in  every  condition  and  reftridion  in  the  preceding 
^Ornmprltdiaa  l'"^*^^'^*^  ^^  B.  this  exprcffion  may  be  found  in  conveyances 
wiiitaicein  every  even  to  this  day,  but  very  commonly  in  ad9iittances  tocopf* 

condition  and        holds* 
reftrlAion  in  the 
preceding  liroi- 

\  CO  B»  The  third  quiftlon  will  be,  what  are  the  (hares  and  proportions 

the  feveral  parties  claiming  uoder  this  forfeiture  are  to  take. 

Mrs.  Caffandra  Gray  dm  was  married  on  the  25/*  of  July^ 
and  Peter  the  next  day. 

It  is  infifted  by  Peter's  counfel,  that  he  is  intitled  to  a  ihare 
in  CaJJ'andra'%  forfeiture. 

It  would  be  very  extraordinary  that  Peter  by  marrying  without 
confent  (hould  forfeit  his  own  fortune,  yet  take  advantage  of  the 
very  fdme  offence  in  his  fifter  which  he  had  committed  himfelf. 

See  the  claufe  in  the  will,  beginning  with,  and  in  cafe  arrf 
ef  the  faid  children  Jhould  die ^  ^c.  the  Jhare  or  Jhares^   l^c. 

What  is  the  meaning  of  the  ^ ox ^%  Jhare  or  Jhare s  ?  Why  the 
whole  that  the  children  iball  be  intitled  to,  as  well  the  ori- 
ginal as  the  contingent  portions,  (hall  go  and  be  transferred,  (sTf. 
and  this  brings  it  to  the  cafe  of  Mr.  Bendyjh  in  IVrotuJley  verfus 
tVrotteJley^  where  I  determined  in  the  fame  manner  on  the  word 
portion^  which  is  not  at  all  more  general  than  the  word  Jhare 
in  the  prefent  cafe, 

*^  And  did  thereby  alfo  give  to  his  faid  executors,  tfr.  in  truft 
**  to  transfer,  ^c.  to  be  at  their  refpe6live  ages  of  twenty-one 
**  years  or  days  of  marriage,  they  marrying  with  the  confent^  ^c.' 

It  is  faid  this  is  a  condition  not  annexed  to  the  age  of  21, 

but  confined  to  the  day  of  marriage  only. 

But  if  they  marry  without  confent  before  2I,  the  condition 
is  broke;  and  it  was  the  intention  of  the  teftator,  that  there 
(liould  be  no  new  time  which  (hould  arife,  but  the  legacy  to  be 
abfoiutely  gone. 

Therefore,  this  making  a  forfeiture  of  the  whole  avojds  the 
abfurd  conflruftion,  that  th^y  may  tajce  advantage  of  the  very 
farne  breach  of  condition  which  they  have  been  guilty  of  them 
fclvcs.  As 


in  the  Tittic  of  Lord  Chancellor  Bardwcke.  6a  i 

As  to  the  point  relating  to  Gabriel^  I  am  of  opinion,  as  he  Where  either 
attained  his  age  of  21,  that  it  vefted  in  him,  notwithftanding  cftitris"[vea^ 
he  died  before  the  contingency  of  his  brother  and  fifter's  mar-  upon  a  comin- 
ryrng  without  confent  happened,  and  therefore  his  reprefen-  ^ency*  and  that  ^ 
tative  is  equally  intitled  to  a  (hare  of  the  forfeiture  with  the  nortTk^"cffcau 
other  children,  as  that  fadl   has  taken   place,   and  the  dying  the  life  time  of 
before  makes  no  difference,  for  where  either  real  or  perfonal  ^^^^I^^'^^^^f* 

/*         .        r^  ,  .  ^  ,     ,  .  '^        ,         yet  if  real    his 

eitate  is  given  upon  a  contingency,  and  that  contingency  does  heir,  if  perfmai 
not  take  effe£t  in  the  life- time  of  the  firftdevifee,  yet  if  real  i/>  his  executor,  will 
hiiry  if  perfonal  his  exe^utor^  will  be  intitled  to  it ;  for  though  ^^  »""^«*^* 
in  law  a  pofflbility  is  not  affignable,  yet  in  equity,   where  it  is 
done  for  a  valuable  confideration,  it  has  been  held  to  be   af- 
fignable,   and  tranfmiffible   to   the  reprefcntative  of  devifee. 
Vidi  Higden  verfus  Williamfon^   3  P.  Wms.  132. 

Lord  Chancellor  declared  Chauncy  and  his  wife  were  intitled  to 
one  fifth  part  of  the  portions  To  forfeited,  Wefern  and  his  wife 
to  another  y^rA,  Small  and  his  wife  to  another  fifths  and  one  of 
the  defendants,  the  executor  of  Gabriel  the  younger,  ta  zvi" 
other  ffth. 

The  fliare  of  Gabriel  under  the  will,  his  Lordfliip  faid,  muft 
be  divided  into  fix  fliares,  and  the  forfeiting  children  muft 
take  equally  in  this  with  the  others. 


jfnon.     y"^' 3tr,  1743.     Rehearings,  Cafe  344. 

IN  decrees  to  account  before  a  Matter,  formerly  there  was  a  AMa(ier,intak- 
claufe   in    it,   that   if  there  fliould  ht  any  fpecial  matter^  *"  ma  *ftal^'''w 
taking  the  account,  the  Matter  might  ftate   it  fpecially,    but  IJIauer^' tifo^gh 
decrees  now  are  drawn  up  without  this  claufe,   and   a  Matter  he  has  no  cxprefi 
may  ikM  fpuial  matter  notwithjiandlng.  thcdecr^/rdo 

it, 

Paul  verfus  Birchy  July  21,  I743>  flood  for  judgment.  Cafe  345. 

TWO  perfons  who  are  now  bankrupts  hired  a  (hip  of  the  Where  a  faflor 
plaintiff  at  the  rate  of  48/.    a  month,  and  executed  ^  ^^^^n "^frV/^^^^ 
charter- par iy^   by  which   the  goods  to  be  put  on  board   were  of  a  (hip  wjth  ri&^ 
made  liable  to  the  plaintiff:  fome  merchants,  who  live  in  the  »»tf/?*r,  on  his 
IVefi  Indiesy  loaded    this   (hip   with    goods,  and  allowed  the  ^'J"  ^^^^^i^l^' 
bankrupts  their  fa6lors  9/.  a  ton  for  the  carriage.  and  not  on  the 

part  of  the  mer- 
chants his  principals,  they  are  not  liable,  nor  their  gocds  put  on  board,  to  fatisfy  the  Mafler's  demand, 
but  they  are  liable  to  pay  the  faflor  the  freight  for  the  cargo  j  and  as  he  was  bound  by  the  charter- 
party,  which  gave  the  mailer  a  fpecific  lien  on  the  goods,  he  has  a  right  to  be  paid  in  the  firft  placcj 
before  the  aHigneei  of  the  fa^or  under  a  commiilion  of  bankruptcy  againft  him,  who  ftand  only  in  the 
place  of  the  bankrupt. 

The  plaihtiff  infifts,  th^t  as  the  bankrupts  are  not  able  to 
fatisfy  him  the  whole  hire  of  the  (hip,  that  the  merchants  are 
liable  to  do  it  in  refpe6t  of  their  goods,  which  are  bound  by 
the  charter-party« 

X  LOKD 


fas  CASES  Argued  and  I>eterahle4 

Lord  ChancelIor^ 

Two  queftions  arife  in  this  cafe,  the  firft  between  dteplam^ 
tiff  and  the  affignees  of  the  bankrupts;  and  the  fecond  bc« 
tween  the  plaintiff  and  the  defendants  the  merchants. ' 

As  to  thi  affigntis^  the  queftion  is.  Whether  the  charter* 
party  is  fuch  a  Specific  lien  on  the  goods  as  to  pay  the  plaia- 
tiff,  or  whether  the  right  is  in  the  aJJigntiSy  and  the  plaintiff 
ihall  come  in  only  as  a  creditor. 

I  am  of  opinion  that  the  right  is  in  the  plaintiff'^  for  as  the 
bankrupts  themfelves  are  bound,  of  confequeoce  the  affignees 
are  who  (land  in  their  place. 

But  what  feems  to  be  of  great  con fequence  to  merchants  in 
genera),  is.  Whether  the  cargo  is  further  liable  to  makeup 
the  deficiency  to  the  plaintiff  upon  what  is  due   to  him  for 

frefght. 

Firfl,  Whether  it  is  liable  under  the  general  law  of  mer« 
chants. 

As  to  the  general  law,  the  cargo  is  no* doubt  liable  to  par 
the  freight,  or  the  expence  of  carrying  the  goods* 

What  occafions  the  difficulty  is,  that  the  48  /.  a  month  is 
termed  for  the  freight  of  the  goods  :  but  improperly,  for  it  is 
rather  for  the  hire  of  the  (hip,  the  bankrupts  being  at  full 
liberty  to  put  in  what  mafter  they  pleafed,  and  alfo  the  mari« 
ners. 

In  Molloy  dejure  marittmOy  496. yjf.  9,  it  is  faid,  **  If  a  fador 
•'  enter  into  a  charter-party  with  a  mafter  for  freightment, 
**  the  contra£l  obliges  him  5  but  if  he  lades  aboard  generally, 
^'  the  goods,  the  principals,  and  the  lading  are  made  liable, 
**  and  not  the  fador,  for  the  freightment." 

« 

Now  the  prefent  cafe  is  ftronger  :  the  bankrupts  the  fafiors 
enter  into  the  contraft  for  the  hire  of  the  fliip,  and  the  mer- 
chants enter  into  a  contrafl:  only  for  the  freight  of  the  goods; 
and  is  like  the  cafe  of  a  common  carrier,  where,  if  a  perfon 
loads  his  waggon,  the  goods  are  liable  to  pay  him. 

'  The  next  confideration  is.  Whether  the  bankrupts  them- 
felves, by  virtue  of  the  charter-party^  can  bind  the  goods  of  the 
merchants  to  anfwer  the  freight. 

I  think  not, 

2  The 


in  the  Time  of  Lord  Chancellor  Hardwicke.  6aj 

The  merchants  are  no  doubt  liable  to  pay  the  bankrupts  the 
freight,  but  it  would  be  very  hard  to  make  the  goods  liable 
^o  fatisfy  the  plaintifTs  demand. 

Confider  what  a  faSor  is.  Molloy^  in  the  bookjuft  pow 
Citt6 J  page  493.  fee.  I.  fay?,  *'  A  fadlor  is  a  fervant  created 
"  by  a  merchant's  letters,  and  takcth  a  kind  of  provifion  called 
*'  fadorage  ;  fuch  perfons  are  bound  to  anfwer  the  lofs,.w^ich 
**  happens  by  overpafling,  or  exceeding  their  commiflion  ;  but 
^<  a  fimple  fervant  or  apprentice  can  only  incur  his  maker's 
*'  difpleafure. 

Where  a  faftor  becomes  bankrupt^  it  has  been  held,  if  the  Ifa  ftaor  be- 
merchant's  goods  arc  not  mixed  with  his  own,  they  fliall  eo  <^«>"icsj»ankrupiv 

^     ^,  u      *  ^     and  the  mcr- 

to  the  merchants.  .  chants  goods  are 

not  mixed  with , 

The  bankrupts  made  an  agreement  with  the  matter  on  their  ^u,  tJwy  ihaii 
own  account,  and  not  on  the  part  of  the  merchants,  and  there-    *''*     °** 
fore  the  merchants  are  not  liable.     Otherwife  they  would  be  in 
the  hardeft  cafe  imaginable,  for  they  would  be  liable  to  any 
private  agreement  between  the  occupiers  of  a  (hip,  and  the 
original  owners  of  it, 

A  perfon  that  lets  out  his  (hip  to  hire,  ought  to  take  care  Whoever  lets Kt 
that  the  hirer  is  a  fubftantial  man,  and  fufficient  to  make  good  ^c^^care  thT* 
the  hire,  and  it  is  his  bufinefs  to  look  into  this,  and  if  the  hxtlt  is^fSbftrn- 
perfons  who  hire  are  not  competent,  the  mafter  muft  fuiFer  for  <>*!>  ^^r  if  he  be 
h«  ncglea.  ^nTcf^ 

fuffer  for  hi» 

Whatever  hardihip  therefore  may  be  on  one  band,  to  the  negied. 
perfon  who  lets  out  to  hire,   the  hardfhip  is  much  greater  on 
the  other  Ade  \  and  what  gives  an   additional  weight  to  the 
merchants  cafe,  is  the  great  confequence  this  is  to  trade  ia 
general. 

It  is  faid  that  fome  of  the  defendants,  the  merchants,  were 
indebted  to  the  bankrupts,  and  therefore  they  might  detain  the 
goods  to  pay  themfelves,  and  that  by  the  charter-party  the 
plaintiff  ftands  in  the  place  of  the  fa&or,  and  has  the  fame 
lienonthefe  goods. 


A  faSior  may  detain  goods  to  pay  cuftoms  in  any  place,  or  To  pay  cuftomr^ 
for  falvage,  but  more  doubtful  as  to  any  other  pretence,  ride  faaor  mr^dJ 
JVifeman  verfus  Fandeput,  2  Fern,  203,  uia^'goads! 


ffaiier 
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Cafe  346.  tFuUtr  verfus  Jackfin^  July  22»  1743.' 

2bte^!I^*^%  TP  "  ^  qucftioni  in  this  ciufc  arofc  out  of  the  followii^ 
will  p^frcd  at  a'  JL  ^'^  ^^  Bioupre  Billy  who  was  indebted  to  the  plaiotifi 
fpecific  legacy  It  ujpon  hond,  and  Teified  in  fee  of  lands  in  Cmmhridgeftntiy  JW^. 
Us  A^UnTi  >*»  *«^  Likc0hl/Kri,  to  the  amount  of  1 500  /.  p^r  oMm,  aoi 
Applied  in  esMM.  pofleflM  of  a  cJMifiderable  perfoiul  eftate. 

noon  of  the 

mi-tfUtc  i<  I  ^11  ^^^  ^  „y  gft^^^  j^  ^hg  county  of  Z:;iw#&,  or  I 

^'  fufficient  part  thereof^  be  Ibid  as  foon  as  my  cxecutrixei 
^'  conveniently  can,  for  the  payment  of  my  lawful  debts 
^<  and  the  legacies  hereafter  mentioned,  and  the  expence  of 
<*  my  funeral,  which  I  leaVe  to  their  difcretibn  :  I  give  to Mn. 
*'  Emma  Marjhall  one  annuity  or  yearly  rent-charge  of  200JI 
^*  to  be  raifed  out  of  all  my  eftate  not  hereafter  otherwife  eih 
«<  gaged  in  the  county  of  Norfolk^  to  be  paid  her  half-yearly. 

Then  he  gives  feveral  fpecific  legacies  and  a  miniature  pic* 
ture,   and  feveral  prints  to  Emma  MarJbaU. 

"  Laftly,  I  appoint  the  abovmentioned  Emma  AfarJhaBuA 
<<  D^r^r/^jr  £^^if^r^join t  executrixes  of  this  my  will,  written 
*•  with' my  own  hand  this  loth  oi Decembir^  1740. 

On  the  aiftof— — 1741,  the  tcftator  added  thefe  words  to 
his  will :  **  And  I  give  and  devife  to  them  all  my  perfooil 
*'  eftate  not  herein  before  devifed  i  and  then  executed  it  over 
<«  again  in  the  prefcnce  of  three  witneffes,  whofe  names  ap- 
*«  pear  under  it, 

A  bill  has  been  brought  by  the  plaintiff  and  other  bond 
creditors  of  the  teftator,  againft  Mr.  Jack/on^  who  married  Do- 
rothy Beaupre^  one  of  the  executrixes,  and  likewifc  heir  at  law 
to  the  teftator,  and  againft  Emma  Marjhall  the  other  ^xecutrix^ 
to  fet  forth  the  teftator's  perfonal  eftate  poflefled  by  them,  and 
for  adminiftring  of  aflets  fufficient  to  pay  the  plaintiffs  and 
for  the  fale  of  the  Lincoln/hire  eftate. 

The  principal  queftion  was,  whether  the  perfonal  eftate 
ought  in  favour  of  the  heir  at  law  to  be  applied  in  exonera^ 
tion  of  the  real  eftate. 

Lord  Chancellor^ 

That  the  perfonal  eftate  is  to  be  applied  iot  the  paymeiit  of 
debts  in  the  firft  place,  is  the  general  rule,  and  it  is  as  certain 
that  a  teftator  cannot  as  againft  his  creditors  exempt  the  perf 
fonal  cftatCi 

But 
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But  againft  his  heir  at  law,  or  the  devifee  of  his  real  eflate^ 
lie  may  fubftitute  the  real  in  the  room  of  the  perfonal  eftate, 
and  charge  the  debts  upon  another  fund,  which  is  not  in  its 
nature  primarily  liable. 

There  are  fevcral  different  ways  of  giving  real  eJlaU^  fub- 
jcft  to  his  debts. 

A  teftator  may  do  it  by  a  devife  of  the  real  eftate  for  a 
^term  for  years,  in  order  to  pay  the  debts;  or  he  may  do  it 
by  way  of  charge,  and  let  it  dcfcend  upon  the  heir  at  law :  or 
he  may  do  it  by  direftion  only  J-  without  devifing  it  over. 

But  let  him  do  it  by  either  of  thefc  three  ways,  (of  which 
doing  it  by  way  of  charge  is  much  the  ftrongeft),  yet  neither 
of  them  fhewthe  real  eftate  is  to  be  primarily  applied. 

Though  a  real 

For  if  a  man  devifes  his  real  eftate  by  way  of  truft,  either  to  ^o  b.%ord^''y«^^^ 
be  fold  for  a  term  of  years,  or  the  inheritance  to  be  fold,  if  a  teftator  has 
he  has  done  nothing  to  exempt  the  perfonal  eftate,  it  fhall  be  ^^^^  nothing  to 

.,,.,!*'  *■  *^  exempt  the  per- 

primarily  liable.  fonai,  k  fliaii  be 

primarily  liable. 

The  general  rule  of  this  court,  though  delivered  fometimes  The  r»»ie  is,  per- 
in  one  form,  and  fometimes  in  another,  is,  that  the  perfonal  be^firft^f^lxd^^ 
cftiite  (hall  be  applied,  unlefs  there  be  exprefs  words,  or  a  unlefs  there  are 
plain  inteniion  of  the  teftator  to  exempt  his  perfonal  eftate,  exp^fs  words,  or 
or  to  give  the  perfonal  eftate  as  a  fpecific  legacy,  for  he  may  do  o/Jhe"teft!?o?t" 
this^  as  well  as  give  the  bulk  of  the  real  ejlate  by  way  of  fpe»  exempt  it,  or  to 
cilic  legacy.  b^^  I^  *«  *  ^P«- 

°      '  cine  legacy. 

Therefore,  in  the  prefent  cafe,  there  muft  be  a  mahifeft  plain 
intention  in  this  will  to  exempt  his  perfonal  eftate. 

And  I  am  of  opinion  there  is  fuch  a  manifeft  plain  intention 
to  give  the  perfonal  eftate  as  a  fpecific  legacy  to  his  execu- 
trixes, and  to  exempt  it  from  his  debts. 

See  the  devife  of  his  Lincoln/hire  eftate. 

After  giving  feveral  fpecific  legacies,  lie  fays  laftly,  I  ap- 
point the  abovementioned  Emma  Marjhall  and  Dorothy  Beau- 
pre  joint  executrixes  of  this  my  will. 

If  the  teftator  had  refted  there,  it  was  only  making  them 
executrixes,  and  -the  perfonal  eftate  would  then  have  been  ap- 
plicable to  exonerate  his  real. 

But  the  teftator  fome  time  after   adds  thefe  words :  And  I 

give  and  devife  to  them  all  ?ny  perfonal  ejlate  not  herein  before  de^ 

Vol.  U.  Us  vifed^ 
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vifidj  md  ia  a  formal  manner  re-executes  his  will  :  and  dig 
I  muft  take  notice  of,  as  it  muft  bc^  made  pvt  of  the  pro- 
bate. 

This  is  an  extreme  ftrong  circumftancc  to  (hew  the  intcn- 
tion  of  the  teftator,  and  indeed  unfurmountable,  and  a  muck 
ftronger  cafe  than  if  inferred  in  the  will  when  firft  executed; 
but  if  inferred  at  firft,  I  (bould  even  have  thought  it  a  firoog 
cafe  of  exemption. 

The  additional  words  Upon  the  republi(htng  the  will,  k 
not  mean  what  the  teftator  had  before  fpecifically  devifed  ob( 
of  the  perfonal  eftate. 

A  provifion  out  Making  a  provifion  out  of  his  real  eftate  for  one  a^ 
oftbe  reaieBate  cutrix.  Will  not  bar  her,  neither  will  the  fpecific  legacies 
for  one  execotnx    j^^^  ^^  ^^^  exccutfix  bar  cithcr  of  the  refidue  in  the  perfonil 

will  not  bar  her,  ^^  ^  ,  .  .  f  r  .v 

neither  will  fpe.  eftate,  for  they  are  put  in  to  give  one  a  preference  of  the 
dfic  legacies  gir-  other,  and  to  diftinguifh  their  two  cafes,  for  he  intended  Mb. 
dth«o?tbe*l^.  MarJhallttioyiU  have  particular  parts. 

fotSl"ilteX't  As  the  will  ftood  originally,  the  executrixes  would  haie 
are  put  in  only  had  very  little  benefit  from  it,  and  therefore  upon  the  re* 
^J^^^^'P^**  execution  the  teftator  threw  in  this  claufe  to  give  them  the 
other.  perfonal  eftate  by  way  of  fpecific  legacy  ;  when  this  circum- 

ftancc is  confidered,  the  cafes  already  adjudged  are  not  (b 
ftrong  as  the  prefent.  Adams  verfus  Mtynck^  Eq*  Cef.  Jk* 
2ji,  at  the  Rolh^  was  a  much  weaker  cafe  ♦  :  thofe  cafes. 
where  reft  and  refidue  are  given  by  will,  are  the  weakeft  oi 
all,  and  feveral  cafes  upon  thefe  words,  where  it  has  been 
bfld  that  the  perfonal  eftate  is  not  exempted  frona  paymeot 
of  debts  in  the  firft  place. 

A  teftator  may  It  is  no  objefiion  here,  that  the  pcrfons  to  whom  it  is  d^ 
give  3 1  cxccntor  yifed  arc  made  executrixes,  for  a  teftator  may  give  an  execu- 
tatVai  a"ilg!cy,  ^^^  ^^^  pcrfonal  eftate  as  a  fpecific  legacy  exempt  from  debts, 
and  txempc  from  as  well  as  to  another  Dcrfon. 

dcbu. 

The  words  debts,  legacies,  and  funeral  expences,  are  only 
words  of  ttile,  and  no  weight  to  be  laid  upon  them.  Brtdfjk 
yerfus  LiJU  the  30th  of  November^  ^732>  was  not  €0  ftrong  a^ 
this,  nor  Hall  verfus  Broker^  Gilbirtyj.  nor  StapIeUn  vetf^ 
Colvilt^  Trin.  T.  1736.  there  was  only  a  power  given  whick 
fpeaks  moft  ftrongly  that  it  ^as  intended  merely  in  aid  of  ths 
perfonal  eftate. 


*  ^  by  will  gave  federal  pecuniary  legacies,  aod  aft^r  devifes  lands  to  tmftres,  i| 
truft  that  they  do  and  (hall  by  mortgage  or  faie  pay  his  debts,  legacies,  and  foacnA 
expences  j  then  devifes  all  bis  goods,  chattels,  and  hoyfliold  ftufF  4n  fuch  a  houfe  to  A 
and  then  goes  on  in  thefe  wcrds  t  Alltb*  refi  and  refidue  of  9^  perfomatefimf  I  give  «m 
denjife  to  my  wife,  whom  J  mah  file  exeiutrix.  Sir  Jofepb  yety/l  held,  that  the  reMM 
of  thr  pcrlonal  eftate  belonged  to  the  wife  as  a  fpecific  deviie,  and  that  the  words  «eit 
to  be  underi!ood,  the  refidue  of  what  be  had  not  before  particularly  dcyticd.  not  iW 
refidue  after  debts  paid.    Mams  verfus  Meyrick  at  tU  R»Us^  Hiii,  T.  1724.   ^ 
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The  cafe  of  Bampfield  verfus  Windham^  Prec.  in  Chan,  igjr. 
and  Pf^ainwright  verfus  BenloweSy  2  Fern.  718.  do  not  come 
up  to  this,  but  are  much  weaker  than  the  prcfent. 

Upon  the  whole,  a  ftronger  circumftance  cannot  be  than 
the  republifbing  his  will,  and  an  alteration  from  what  it  was 
before ;  and  unlefs  it  is  conftrued  to  be  his  intention  to  ex^ 
empt  his  perfonal  eilate  in  favour  of  the  executrixes,  the 
tvorJs  are  fruitlefs  and  vain,  and  do  no  more  in  their  favour 
than  the  will,  as  it  originally  ftood  would  have  done  before ; 
therefore  thefe  words  can  have  no  other  fignification  than  to 
exempt  his  perfonal  eftate. 

The  real  eftate  was  by  his  Lordfliip  decreed  to  be  fold,  or 
a  fufficient  part  thereof,  for  the  payment  of  the  teftator's  debts. 


Morris  and  Elizabeth  his    wife    verfus   Burrows    and  others^  Cafe  347. 
July  26,  1743. 

THIS  caufe  comes  on  now  for  further  direflions  after  ^  ^*J- ^*^- '*^"^* 
-the  Mafter's  report,  and  it  is  upon  this  cafe  :  Fi>  ft  beard  before 

Lord  Hardivicke 
on  the  third  of  Fie^Mry,  I737*  (^^e  the  carefully  flated  in  Tracy  Atkynii  Reports,  x  f^ol  399  ) 

yobn  Burrows  at  his  death  left  iflue  five  children,  the  plain-  a  frpcman  of 
tiff  Elizabeth,  Gyles  and  John,  and  Mary  married  to  Wollajion,  \ZiZ^r^  him 
and  Jnn   to   Edward  Roje,  which  Gyles,  John^  Mary  and  Ann  ro  difpoie  of  all 
were  advanced  by  their  father  in  his  life- time.  histftate.  as  well 

'  the  nrphanage 

■  as  the  teftjm''n- 

Hc  by  will  gave  legacies  to  all  his  children,  and  to  other  tary  parr  j  whrre 
perfons,  and  the  refidue  of  his  eftate  real  and  perfonal  he  gave  fome  ot  the cbii- 
to  his  fons  John  and  Gyles,  and  his  daughters  Mary,  Elizabeth,  ^^^^  ^.y  t^,ecuft 
and^;?^,    their  heirs,    executors  and  adminiftrators,  equally  tom,  and  ochrrs 

to  be  divided.  to  rake  by  the 

wil',   tbeir pare$ 
cftbvorp^anagt 

The  teftator  died  on  the  7th  of  O^oher^  1732,  leaving  iflue  fartjhuii  not  ac- 
as  aforefaid,  and  Gyles  Burrows  alone  proved  the  will,  and  f'^^;;  ^f^'^'*'^^' 
polielied  his  perfonal  eftate,  which  was  more  than  iy^^^^^i'^^  coromgtothe  dif- 
Co  pay  the  teftator's  debts.  '  M'^'"'  oftujM* 

The  plaintiff^s  counfel  at  the  hearing  of  the  caufe  argued, 
that  the  teftator  being  a  freeman  of  London,  and  leaving  fpch 
iflue  as  aforefaid,  had  not  power  to  difpofe  of  his  perfonal 
eftate  by  his  will,  but  th-;  fame  ought  to  be  diftributed  ac- 
cording to  the  cuftom  of  the  city  of  London,  and  the  teftator 
having  given  plaintiff  jB//zatoi  no  more  than  900/.  on  her 
inarriage,  which  is  far  fhort  of  what  he  gave  the  reft  of  his 
cihildren,  and  not  having  by  his  will  advanced  her  equally 
with  bis  other  children,  infifted  the  will  ought  to  be  fet  afidc. 

8s3t  Ttic 
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The  defendants  infifted  that  the  teftator  and  the  plaintiff 
Elizabeth  before  her  marriage,  together  with  George  and  Phil 
lis  Burrows^  two  other  children,  before  the  teftator  became  a 
freeman,  entered  into  an  agreement  with  him,  whereby  they 
did  releafe  their  right  to  any  part  of  his  perfonal  eftate  by  ike 
faid  cuftom. 

The  plaintiffs  brought  their  bill  to  fet  afidc  the  agreement, 
and  the  will,  and  that  Gyles  Burrows  may  account  with  the 
plaintiffs  for  teftator's  peifonal  cflale,  and  that  plaintiffs  may 
bring  their  advancement  into  hotch-pot,  and  be  paid  their 
cuftomary  (hares  of  the  teftator's  perfonal  eftate,  andoftke 
dead  man's  part. 

The  caufe  was  heard  the  3d  of  February^  '737>  at  which 
time  his  Lordfliip  decreed  **  the  agreement  to  be  voluntary, 
*^  and  under  the  circumftances  of  the  cafe  ought  not  to  be 
**  confiJered  as  binding  between  the  teftator  and  his  faid 
*'  children,  and  that  the  plaintiffs  are  intitled  to  their  cufto- 
"  mary  fhare  of  the  orphanage  part  of  the  teftator*s  eflate, 
•'  which  is  a  moiety  of  the  clear  perfonal  eftate  ;  but  that  ibe 
*'  plaintiffs  eleding  to  claim  by  the  cufl^ortn,  are  not  to  have 
**  any  benefit  by  the  will  j  and  that  the  defendants  Gyles  Bur- 
**  rousy  John  Burrows^  Mary  JVooUaJiony  and  jfnn  Rofe,  the 
**  children  of  the  teftator,  were  to  be  at  liberty  to  make  their 
**  eleflion,  whether  they  will  take  by  the  will  of  the  tefiator, 
**  or  by  the  cufiom  of  London. 

The  defendants  Mary  IVoollaJion  and  Ann  Rofe  haye  not  yet 
under  the  decree  made  their  eledion,  whether  they^taJLC 
by  the  will  only,  or  by  the  cuftom,  becaufe  they  do  not  know 
what  will  be  the  confequenge  of  fugh  eledion. 

Lord  Chanceli^gr, 

The  queflion  is,  Whether,  when  fome  ele£l  to  abide  by 
the  cufiom,  and  others  to  take  by  the  will,  the  ftiaresoftbe 
latter  fhall  go  among  the  others^  or  go  according  to  the  will 

I  thought  at  firft  that  it  fhould  go  according  to  the  will; 
but  no  cafe  being  cited,  and  it  not  appearing  to  have  beca 
confidertd  on  the  part  of  the  plaintiffs,  I  was  willing  to  give 
them  time  to  look  into  cafes,  and  hear  what  could  be  alledg- 

ed  in  their  favour. 

Mr.  Chute  cited  a  cafe  of  Rawlinjon  vcrfus  RawUnfin  beford 
Lord  Harcourt  the  8th  o^  July  1714.  There  a  freeman  had  nine 
children,  of  whcm  one  chofe  to  abide  by  the  cuftom,  the 
oiher  by  the  will :  Lord  Chancellor  decreed  that  child  one  ninth, 
and  the  other  eight  ninths  of  the  perfonal  eftate  to  be  fubje^ 
to  the  difpofuion  of  the  teftator's  will. 

JThis  cafe  has  been  generally  cited  to  (hew  the  cuftom  iSt 

that  (whtn  a  wife  is  compounded  with)  the  orphanage  is  one 

\  moiety, 
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tnoiety ;  but,  according  to  Mr,  ChuU^s  ftate  of  it,  it  is  a  cafe  in 
point :  I  th,ink  it  agreeable  to  the  reafon  and  equity  of  the 
thing,  and  that  the  prefent  cafe  differs  entirely  from  the  cafe  of 
a  wife  compounded  witbk 

.  In  the  cafe  of  TownfenJ  verfus  TofVnfenJy  Lord  Talbofs  opi- 
nion arguendo  feemed  to  be  the  fame  way  5  though  this  point 
happened  not  to  be  material,  as  the  ele£tion  was  not  made  there, 
and  fo  was  not  mentioned  in  the  decree* 

This  is  4  queftion  not  of  the  cuftom,  but  depending  on  the  takcTyTwal, 
equity  of  this  court,  which  is  that  no  perfon  (hall  take  by  the  and  at  the  fame 
will,  and  at  the  fame  time  do  any  thing  that  fhall  deftroy  the  |JXV°h«  Aaii 

will.-  deftroy  the  wilL 

Where  a  father  has  only  difpofed  of  the  teftamentary  part.  The  children  of 
they  may  take  both  ;  but  where  he  has  taken  upon  him  to  dif-  a^e«man  may 
pofe  of  both,  they  cannot,  becaufe  it  is  inconfiftent,  and  muft  when  the  faVher 
pne  way  or  other  break  in  with  his  difpofition.  has  difpofed  cf 

the  teftameotarf 

Therefore  I  muft  put  them  to  make  their  eledion.  *^'**^* 

If  they  eleft  to  take  by  the  will,  it  is  only  a  fubmiflion  that 
their  part  (hall  go  according  to  the  difpofition  of  the  father. 

Now  making  the  (hare  of  the  child  who  elcSs  to  take  by  the 
will  to  accrue  to  the  orphanage  part,  is,  to  give  it  contrary  to 
that  election :  it  is  not  diredtly,  but  in  confequence,  letting 
thofe  who  take ;by  the  cuftom,  take  benefit  by  reafon  of  the  will. 

But  it  is  faid  that  letting  it  accrue  to  the  orphanage  part,  is 
agreeable  to  other  cafes. 

As  for  example^  that  of  a  wife  compounded  with  ;  but  this  The  cuftom, 
depends  on  a  different  reafon,  vi%.  the  cuftom  which  divides  ^jl"^  *  ^'^*  °^ 
the  icftator's  eftate,  in  cafe  a  wife  is  compounded  with,  into  compounded 
two  pans,  as  if  there  was  no  wife  :  it  has  been  compared  like-  with,  is  todjvid* 
wife  to  the  cafe  of  children  provided  for,  but  this  alfo  depends  f^V^a**rl '  a7if 

•n  the  cuftom.  there  was  no 

wile. 

/  The  prefent  is  a  cafe  of  children  all  capable  of  taking  within 
the  cuftom,  and  depends  on  the  eledtion  of  the  child,  and 
riot  on  the  a£t  of  the  father,  which  was  the  cafe  put  by 
Mr.  Brown. 

Is  any  wrong  done  to  the  children  who  take  by  the  cuftom  ? 
No  certainly,  tor  they  have  all  that  they  would  have  had,  if 
all  had  taken  by  the  cuftom. 

Therefore,  as   the  whole  depends  on  the  cleftion  of  the 

children,  and  as  all  might  have  taken  by  the  will,  fo  may 
Mny  one. 

S  s  3  The 
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The  diftindion  between  ads  of  the  father  and  die  chiMieil 
is  plain,  and  the  eledion  being  that  this  part  ihall  go  by^ 
will,  if  the  court  was  to  declare  that  this  fliare  flioiild  go  to  the 
orphanage  pare,  it  is  contrary  to  the  ele&ton  :  mnd  tberefoie, 
if  there  had  not  been  a  cafe  in  point,  I  flhoald  have  dctermiixd 
it  this  way :  and  I  dare  fay  it  was  taken  to  be  lb  at  the  time 
of  pronouncing  this  decree. 

Therefore  I  muft  declare  the  fhare  of  Amre  R^/ty  who  eleft 
to  talce  by  the  will,  accrues  to  the  teftator's  ellatCy  and  to  go 
according  to  his  will. 

Cafe  348.  Stcry  vcrfus  Lifd  Wind/or  and  ctbersj  July  30,  1743. 

*^rchlfe*fof*  nP  ^  ^  J^fcndant  pleads  a  purchafe  of  the  eighth  part  of 
vtlMbic  omli'       X    ^  colliery,  for  a  valuable  confideration,  without  nodcr. 

derttioa  #itho«C 

Hotter  of  the  plaint ifTt  title,  it  it  fiifBcicat  to  airer,  that  the  perlba  who  conveyed  was  leiled  or  fvetodel 
to  be  (eifedf  when  be  executed  the  porcbaic  deed*,  but  wheie  a  parcbaier  icts.up  a  fine  and  nwi  ffaiw  ** 
a  bar,  be  mail  aver  that  jbe  (elkr  was  adualJy  feiicd* 

Mr.  AW  for  the  defendant  went  chiefly  upon  the  poflefidi 
of  50  years  in  the  feller  of  this  eftate. 

Loas  Chancellor, 

Where  you  plead  a  purchafe  for  a  valuable  confideratios 
without  notice  of  the  plaintifPs  title,  it  is  fufficient  to  afcr, 
that  the  perfon  who  convey  d  was  feifed,  or  pretended  to  be 
feifed,  at  the  time  that  he  executed  the  purchafe  deeds  ;  but  if 
the  purchafer  fets  up  a  fine  and  non-claim  as  a  bar  to  the  plain- 
tifPs  right,  it  is  not  fuiEcient  to  aver  that  at  the  time  the  fine 
was  levied,  the  feller  of  the  eftate  being  feifedy  or  pretending  U 
hi  feifedy  conveyed,  (sTr.  but  you  mult  aver  he  was  aduallf 
feifed  ;  it  is  not  necefTary  indeed  to  fay  that  he  was  feiied  in 
fee,  for  if  you  aver  he  was  feifed  ut  de  lihero  tinement&y  ^fo 
feifito  ixijUnti  quidem  finis  fe  livavitj  it  will  do. 

A  colliery  it  a  Though  the  plaintifPs  is  a  legal  title,  yet  he  is  proper  in 
trade,  and  there-  coming  into  this  couft,  bccaufc  this  is  not  a  title  of  land,  but 
vly  be  taken  of  of  a  colliery,  which  is  a  kind  of  trade,  and  therefore  an  account 
the  profit!  here,   may  be  taken  of  the  profits  here. 

The  defendant  fets  up.firfl  an  equitable  bar,  and  fecondly  a 
legal  bar. 

To  allow  the  firft,  it  muft  be  brought  within  the  rules  of 
this  court.  - 

A  purthafer'i  Y\it  firft  objeaion  was.  That  there  is  not  a  fufficient  denial 

denyinuL  autre  at     ^  ,«'^..'  ,.  ,_ 

or  before  the  ex.  of  notice,   becaufc  It  IS  not  averred  the  purchafe-oioney  was 

ecucioa  of  the 

deeds  U  90t  fufficient^  he  muft  aver  that  he  had  aoae  it  or  before  the  payment  oAhe  moacy* 

paid 
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paid  before  notice,  but  onljf  that  the  purchafer  had  no  notice, 
^t  or  before  the  time  of  the  execution  of  the  deeds* 

As  it  ftands  upon  this  plea,  the  money  might  not  bt  paid 
before  notice^ 

And  if  it  be  the  eftabliihed  rule  of  thi«  court,  that  notice 
muft  neceflarily  be  denied  at  or  before  the  execution  of  the 
deed,  and  at  or  before  the  payment  of  the  money ; 

Then  there  is  not  a  -proper  averment  here,  and  therefore  I 
am  of  opinion  this  dtnial  of  notice  i$  not  fufHcient,  unlefs  it  had 

f;one  farther,  and  (hewn  that  the  purchafer  had  no  notice  be- 
ore  he  paid  the  money. 

Then  the  plea  muft  reft  upon  the.other  bar,  which  is  a  mere 
legal  one,  and  yet  is  equally  good  in  equity,  as  in  law,  provided 
it  is  pleaded  with  proper  averments. 

If  it  is  a  mere  legal  title,  and  a  man  has  purchafed  an  eft^t^  if  •  perfon  por- 
which  he  fees  himfelf  has  a  defed  upon  ch?: face  of  the  deeds,  X^hhtfelrbls 
yet  the  fine  will  be  t  bar,  and  not  aflre£t:^m  with  notice  fo  as  a  defeaupon  the 
to  make  him  a  truftee  for  the  perfon  who  had  the  right,  be-  ^^^^^^^y^ 
caufe  this  would  be  carrying  it  much  ^  too  far;  for  the  defed  L  a  bar,  fonthat 
upon  the  face  of  the  deeds  is  often  the  occafion  of  the  fine's  defea  is  the  veiy 

being  I'^i'd.  ^tt^^' 

If  a  man  indeed  purchafes  from  a  truftee,  and  levies  a  fine,  \^^^^^^^^ 
he  ftands  in  the  place  of  the  feller,  and  is  as  much  a  truftee  as  truftee  who^ieriet 
he  was  :  fo  in  the  cafe  of  a  grantee  of  a  mortgagee,  though  he  a  fine,  is  as  much 
levies  a  fine,  that  will  not  difcharge  the  equity  of  redemption.     ^^.^^/faJ^as 

to  agnntetof  a 

But  there  are  fines  and  non-claim  that  will  bar,  notwith-  "^e'^Sin  not^if. 
flanding  notice  at  the  time  of  levying.  charge ^eqnhf 

of  itdemptioa. 

The  material  objefiion  -was,  that  the  plaintiff  only  daims 
one  8th  part,  and  then  it  is  a  fine  levied  by  one  tenant  in  coai«* 
mon,  and  will  not  bar  the  other. 

It  is  fo  in  many  cafes  ;  but  it  will  be  carrying  it  too  far,  to 
fay,  that  a  perfon  in  po£&ffion  of. the  whole,  levying  a  fine  of 
the  whole,  ftiail  not  bar. 

The  operation  of  a  fine  and  non-claim  is  not  by  turning  it  The  operation  of 
into  a  right,  but  it  is  by  force  of  the  bar  arifing  from  the  ftatute  ciaim'ulyTrco 

of  non-claims.  *of  the  bar  arififif 

from  the  ftatuic 
'  M  -      of  non-claims. 

S  s  4  It 


6j9  '       CASES   Argued  and  Deeennindl 

If  After  an  oufter  It  his  been  faid  the  ftatute  of  limitations  will  not  run  agaiffft 
ttn«t7n^com-  onc  jointcnanr,  Of  tcnaht  in  common,  unlefs  an  a£tual  oufter 
nonorjoinu-  IS  made;  and  to  be  Aire  there  ought  to  be  fome  oufter;  but 
Bant  conrinuet  \f  ^fter  fuch  oufter  a  tenant  in  common  or  jointcnant  continues 
[iTwi^'t'foT^o  «a  '*^c  poffcflion  of  the  whole  for  twenty  years,  it  is  a  bar. 

jun,  it  it  a  bar. 

So  in  the  caCc  of  a  fine  and  non-claim  by  onc  tenant  in  com- 
mon, it  will  bar  his  companion,  or  him  who  claims  a  ikvt^ 
if  he  does  not  call  the  perfon  levying  to  an  account  of  the  pro- 
fits, for  this  has  always  been  admitted  to  be  evidence  of  an 
a<3ual  oufter. 

Another  objeSion  has  been  made.  That  it  could  not  be  faU 
to  be  a  mine  open,  becaufe  there  was  no  coal  Way;  but  tint 
will  not  hold,  for  though  this  might  not  be  fo  great  a  tempta- 
tion to  a  perfon  to  claim,  yet  it  was  enough  to  induce  him  to 
make  an  entry. 

In  pleading  there  But  as  to  the  objeSion  that  the  fine  is  not  fufficiently  pididdl 
nVi^in*qui?yT«  '^  ^^  *  ^^^^  '  °^"  '  cannot  get  over  it,  becaufe  in  pleading 
in  law.        '     there  muft  be  the  fame  ftri^nefs  in -equity  as  in  law. 

For  it  ought  to  have  been  pleaded  as  an  adual  feifin  in  the 
feller,  and  not  that  he  being  feifed,  or  pretended   to  be  fnf- 

cd,  fcff. 

But  I  will  not  over-rule  the  plea,  only  order  itto  ftand  for 
an  anfwcr  till  the  hearing,  with  liberty  to  except,  fave  as  to 
matters  of  account.  ' 

Lord  Chancellor  the  next  day  cited  the  two  following  cafes  in 
fppport  of  the  rule  as  to  pleading  a  fine.  Reading  verfus  Rffjjlw^ 
2  Ld,  Rayrn.     Earl  of  Sujfex  verfus i  Ld*  Raym. 

•Cafe  34g,  IVeyland ytii\is  fVeyland^  May  1742. 

Whereahu/band    714 ARK  JVeylandy  on  his  marriage  with  the    defendant  in 
by  a  fcttlemcnt  -«^    lyoQj  by   marriage  fettlement  conveyed    ten    long  an- 
w*a?o*bii^cd^^^^^^    nuities,  of  ten  pounds  a  year  each,  to  truftees,  in  truft  to  per- 
a  particular  thing  mit  him  to  enjoy  them  during  his  life;   then  to  permit  his  in- 
f or  the  benefit  of  tended  wife  to  enjoy  ihem  for  her  life,  with  a  remainder  to  all 
Md  Tthi'ng"     ^  ^^'^  children  of  the  marriage  equally  :  This  limitation  was  fub- 
cqually  fatisfac-  jeft  to  two  provifoes  :   Firjl^  That  the  hulband  and  wife,  with 
wiT  Icil'T^     ^^^  confent  of  the  truftees,  might  difpofe  of  thefe  annuities  ab- 
fatis&aion  by      folutcly,  (and  no  provifion  is  made  for  any  other  fettlement  in 
iinpiicaiion.         cafe  they  did  {i:i)  :  h  fecond ^xov\{o^  That  it  fliould  be  lawful  for 
Mrs.  IVeyland^  after  the  death  of  her  hufband,  todifclaim  the  bene- 
fit of  ihtfe  annuities,  and  in  fuch  cafe  fhc  (hould  enjoy  fuch  fharc 
or  intereft  of  and  in  his  perfonal  eftate,  as  (he  would  be  intitled 
to,   in  cafe  he  was  a  freeman  of  London  at  the    time  of  his 
dc4ch  \  and  in  cafe  ihe  ele£ked  to  take  as  a  freeman's  widow,  the 

annuities 
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annuities  were  to  go  to  the  executors  and  adminiftrators  of 
Mr.  fVi^land. 

About  the  year  1720,  Mr.  Weykmd^  without  the  confent  of 
his  wife,  fold  thefe  annuities,  and  converted  the  money,  arif-* 
ing  by  fale,  to  his  own  ufe. 

In  1741,-  Mr.  JViyland^  upon  the  marriage  of  his  eldeft  fon, 
fettled  5000/.  old  and  nt^  South- fea  annuities  upon  himfelf  for 
life,  then  upon  Mrs.  Weyland  for  life,  remainder  to  his  fon  for 
life,  with  remainder  to  his  intended  wife  for  life,  with  remain- 
der to  the  ifiue  of  the  marriage,  i^c.  ,    - 

In  1742,  Mr.  JVeyland^  who  never  was  a  freeman  of  London ^ 
^ied  inteftate,  leaving  a  widow  and  feveral  children  :  And  this 
bill  was  brought  by  fome  of  the  children,  to  have  an  account 
find  diftributlon  of  his  eiiate  ^  and  the  two  following  points 
-were  made.      -: 

/Vr/?,  Whether  the  eftate  for  life,  limited  to  Mrs.  Weyland 
by  the  (ettlement  in  1741,  is  not  to  be  taken  as  a  fatrsfadion 
for  her  intereft-4n  the  long  annuities,  in  the  fettlement  of 
1709,  and  confequently  obliged  toeled  whether  fbe  will  take 
that,  or  come  in  as  a  freeman's  widow,  and  wave  the  benefit 
<^i  it?    • 

Secondfy^  Whether  before  the  fon  can  be  admitted  to  comie 
in  for  bis  (hare  of'  the  inteftate's  eftate,  he  muft  no^  bring  in 
the  who^le  5O00/.  oldand  new  South-fea  annuities,  intohotch- 
.pot,  or  only  fo  much  as  his  eftate  for  life  in  thofe  annuities  is 
valued  at,' 

Lord  Chancellor, 

I  think  the  wife  .under  the  firft   fettlement  might,  if  flic 
waved  her  annuity,  take  her  ftiare  as  a  freeman's  widow,  and 
alfo  her  (hare  under  the  ftatute  of  diftributions  in  the  tefta- 
.mentary  third. 

As  to  the  queftion  of  fatisfa<9ion,  I  am  of  opinion  that  fhe 
muft  make  her  ele<Elion ;  and  that  the  provifion  in  the  fecond  fet- 
tlement, is  an  implied  fatisfadion  for  her  intereft  under  the  firft. 

By  the  firft  provifo  the  fettlement  is  entirely  in  the  power  of 

.the  huft)and  and  wife,  for  if  they  fold  thefe  annuities,  there  was 

an  end  of  the  fettlement,  and  the  children  could  claim  nothing ; 

and  in  fuch  cafe,  there  was  an  end  of  her  eleflion  likewife,  for 

that  fuppofes  them  in  effi  at  the  time  of  his  death. 

So  if,  after  the  death  of  Mr.  Weyland^  (he  difclaimed  thefe 

.  annuities,  the  children  could  have  no  benefit  of  the  fettlement, 

for  in  that  cafe,  they  were  to  go  to  the  executors  of  the  hulband. 


£^  CASES  Argued  and 

If  no  (econd  (etdemeot  bad  been  nude,  fhe  would  haw  hi 
a  right  at  agaioft  her  hufband,  who  bad  difpofed  c£  tbefe  aa* 
Dttiliet  without  bcr  coofent^  to  be  fatisfied  for  them  out  of  bii 
cftate»  fttbjeft  tt>  the  eledion  giren  her  bjr  the  deed. 

This  (bewt  that  the  bufband,  by  his  dirpofitioo  of  dieqn,  bi» 
came  a  debtor  to  her  for  this  provifion,  and  muft  be  fo  coo* 
fidered  at  the  time  of  making  the  fecond  fetdemeiit. 

The  qneftioo  then  arifet  upon  the  effed  of  the  dced»  tniist 
whether  or  no  file  can  claim  the  proviiioo  made  for  her»  as  i 
mere  bounty,  and  alfo  her  fliare  of  the  peiibnal  eftsLte^  bytht 
provifo  in  the  firft  deed. 

The  general  rule  is,  that  where  a  party  to  m  deed  is  obligei 
to  do  a  particular  thing,  for  the  benefit  of  anothei:*  and  he 
does  a  thing  equally  fatisfaAory,  the  inoent  being  anfwered» 
this  court  will  prefume  a  fatisfadion  by  implicatioo.:  Somecip 
ceptions  I  allow  to  this  rule. 

Now,  if  in  this  cafe  the  bufband  by  his  wSk  was  becoaiet 
debtor  for  this  provKion,  it  is  the  fame  as  ifhe  had»  by  the  ai^ 
ticks,  originally  been  bound  to  make  it. 

If  he  had  been  fo  bound  by  articles,  or  a  covenant,  I  knof 
no  cafe  wherein  this  court  has  not  coofidered  fuch  fubfeqtteot 
Settlement  to  be  a  fatisfa^oa  $  and  I  think  bis  1>ciag  bound 
to  do  it  by  his  own  ad  is  the  fame  thing  :  Suppofe  a  coveoaat 
to  fettle  lands,  and  the  perfon  fuSers  lands  to  dcicead,  it  ii  a 
prefumptive  fatisfa£^ion.  fFiUocks  v.  fFslcais.^  2,  Verm.  558. 
Hirn  V.  Hirn^  %  Vern,  555.  and  the  cafe  of  Bmurn  v.  Dmwfm^ 
2  Vern.  498.  comes  very  near  to  this. 

TfepTefonptfoii  There  is  no  difFerence  between  a  deed  and  a  will,  except 
•f  fittisfaaioa  ii  xh2X  thc  prcfumption  of  fatisfafltion  is  ftronger  in  the  cafe  of  a 
SrifVd«d,     «Jced,  than  of  a  will,  where  a  bounty  is  fuppofed  to  be  intended. 

than  of  a  will^ 

wftierea  bounty  Xo  this,  it  has  bccn  objcded,  that  this  cannot  be  a  fatisfac* 
lItmtlSlIte<L^  tion  to  her,  becaufe  itcaniiot  be  a  fatisfaflion  throughout, 
(viz.  to  the  children)  ;  and  the  rule  has  been  laid  down,  that 
the  fatisfadion  muft  be  commenfurate  to  the  thing  fatisfied, 
and  a  total  fatisfaAton  to  all  the  parties  ^  and  here  it  is  no  fa- 
tisfa£tion  to  the  children. 

But  the  children  by  the  firft  deed  were  left  abfolutely  In  the 
power  of  the  hufband  and  wife,  and  if  (he  eleSed  her  widow's 
fhare,  they  were  to  be  totally  deprived  :  Mr,  fVeylandthercfott 
had  no  reafon  to  think  himfelf  bound  to  fatisfy  them,  and  it 
was  the  fame  thing  to  them)  as  they  were  intiUed  to  an  equal 
(hereof  the  refidue. 

2  Bat 


\ 
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But  I  think  that  the  rule  laid  down  is  not  a  Hgbt  one }  the 
cafe  of  Wilcocks  v.  H^tlacks^  is  contrary  to  it,  for  there  Was  a 
cooftrudive  facisfa&ion,  notco^xtenfive  with  the  deed  to  alK 

Where  lands  defended  have  been  held  a  fatisfadion,  I  know 
no  cafe  where  the  court  have  direded  a  fettlement  of  thoie 
lands,  fo  as  to  anfwer  the  rcnuiaders  over. 

I  think  therefore  that  this  provifion  for  the  wife  is  a  fiitis*  . 
fadion  for  her  demand,  under  the  former  fettlement,  but  fub* 
jed  to  her  power  of  eledion,  which  no  ad  of  his  could  de« 
prive  her  of. 

As  to  the  fecond  queftion.  What  the  fon  advanced  is  to 
|>rxng  into  hotchpot  % 

I  am  of  opinion.  That  where  a  father  makes  a  provifion  for  ^.  on  hit(<»n*« 
a  fon  on  his  marriage,  all  the  limitations  in  fuch  fettlement  to  "'""/^'i?"^ 
the  wife  and  children  of  fuch  fon  muft  be  confidered  as  part  of  n^ninuitks, 
that  advancement ;  and  it  is  not  the  child's  eftate  for  life  only,  «|n  hnnfeif  for 
that  ought  to  be  valued,  and  brought  in.  JS^/i^fe  fo^ 

life,  remainder 

The  intent  of  the  ftatute  was  to  make  all  equal ;  and  if  a^^J^"'^"^"^ 
daughter's  portion  was  covenanted  by  her  hulband  to  be  laid  t^Ihulmciidwi 
out  in  land,  and  fettled,  it  will  be  very  ftrange  if  that  fhould  wife  for  life, 
make  any  alteration,  or  i^ive  her  a  better  right  to  the  reiidue  of  ^'^^  ^*5I?*"'^ 
ner  father  s  eftate.  the  marntge  ? 

Not  only  fo  muuk 

So  if  i\it  fon  had  died  in  the  life  of  the  father,  leaving  chil-  Jyfi^.f^'^ 
dren,  if  his  advancement  only  was  to  be  brought  in,  they  would  nuitia  U^wdm 
be  obliged  to  bring  nothing  into  hotchpot,  and  yet  would  be  ^*^ihewk 
intitled  to  an  equal  (hare  with  his  other  children, ^which  would  i^tl^i^ 
be  diredly  contrary  to  the  intent  of  the  ftatute.  pot  before  tbejj  . 

can  be  admttei  t» 

Lord  Hardwtcki  declared.  That  the  provifitn  made  for  the  di^  phonal  efiate^ 
fondant  Aiin  Weyland,  the  widow^  by  Mark  Weyland,  the  intef-  ^/ikodudinufimt 
tate^  in  his  lifo-timg^  hy  giving  her  an  ejiate  for  itfo  in  the  5000!. 
South-fea  annuities^  nuntioned  in  the  deed  of  the  i  yh  of  May, 
1 741,  ought  in  equity  to  he  con^dered^  as  a  fatisfo^ion  to  her  far 
the  ten  long  annuities^  0/ loL  a  year  eachj  fottled  hyJbe  deed  of  the 
20th  of  March  1 7  09. 

But  the  defendant  Ann  Weyland^  the  widow,  having  (igni- 
iied  her  confent  to  relinquifli  any  intereft  or  benefit  in  the  5000I. 
*  South'fea  annuities ;  and  to  take  a  proportion  of  the  inreftate's 
perfonal  rftate,  as  ihe  could  have  claimed,  or  been  intitled  to, 
in  cafe  he  had  been  a  freeman  oi  London  at  the  time  of  his  de- 
ceafe.  Lord  Hardwicke  declared,  that  (he  is  intitled  to  her 
widotu's  chamber  and  paraphernalia^  and  to  one- third  of  the  clear 

furplus 
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(tirplot  of  the  inteftate's  perfonal  eftate,  and  to  a  third  part  of 
another  third  of  the  faid  fur  pi  us  of  the  perfonal  efiate  ;  and 
that  the  dividends^  of  the  5000  /.  Swth-fem  annaities,  which  had 
accrued,  and  (bould  accrue,  from  the  death  of  the  inteftate, 
during  tbi  Isfi  §/  Ann  Weyland,  ibi  fjuiJmOj  oaght  to  be  paid  to 
the  adminiftrator  of  Mark  H^eyland^  and  confidered  as  part  of 
his  perfonal  eftate  ;  and  decrwd,  that  tbt  widswi^s  €b&mher  md 
paraphirnalia  be  delivered  to  Atm  Wejland^  ;u%A  that  the  dor 
furplus  of  the  inteftate's  perfonal  eftate,  after  payment  of  his 
debts,  be  divided  into  three  equal  parts,  one-third  whereof  to 
be  paid  to  Ann  Wejland^  the  widoWy  and  one  other  third  to  be 
divided  between  the  plaintiiF  and  the  defendants,  the  other 
children  of  Mark  IVtyland-y  and  the  remaining  third,  to  be  di- 
vided into  three  equal  parts,  one  third  whereof  is  to  be  paid  to 
the  faid  Ann  JVeyland^  and  the  other  two  thirds  to  be  equally 
divided  between  tbi  plaintiff' and  the  dtfendants. 


Cafe  350.      The  Duh  of  St.  Alban*s  verfus  Mi/s  Caroline  BiaucUrk  and  tthir^ 
February  16,  1743*     At  Lord  ChancelUr's  bouji^   by  confent. 

Where  the  fame  T>^I  ANA  Dutchcfs  Dowager  of  St.  Alban's^  made  her  will 
I^enbytwJ"  ^^  '«  ^734,  and  after  difpofing  thereby  of  fome  of  her  pcr- 
<odiclif,  it  can  fonal  eftate,  as  to  the  rcfidue,  fays,  **  My  intention  is  to  dif- 
be  only  confidcr-  cc  pofe  thereof  by  a  codicil,  or  codicils,  figned  by  me,  which 
ed M* repetition.  --    '^    •.   -t  j-   ••       t  j     j-     jCI        j  •  '    t  '»"•*'« 

The ftme  f o!e  at  codicil,  or  codicils,  1  do  diredt  and  appoint  to  be  part  of, 
to  lesw^ei  of  the  <«  and  to  have  the  full  efFe<£l  of  my  laft  will  and  teftament, 
xhtxlT<^znL  "  notwiihftanding  any  defed  in  point  of  form,  or  other- 
tki  or  things,      "  wife". 

though  given  in 

different  Wfitings,  onlefi  it  can  be  (hewn  it  waithe  teftator^s  intention  to  m^ke  them  additicns. 

l.egacit-1  of  greater  funis,  valuei,  or  <)uantities,  given  by  a  lail,  than  by  a  firft  codicil^  are  not  id* 
iitionat,  but  augmented  ocies. 

Legacici  of  leis  l'um«,  or  quantities,  or  values,  given  by  the  Jaft,  than   by  the  firil  codicU,  aie  flat 
•dduional^  butadciDpiions^  or  diminutions />ro  rj/r/o. 

On  the  iQth  of  OHober  1738,  fhe  made  a  codicil  ;  in  1740, 
and  1741,  (he  made  two  others,  not  to  the  prefent  purpofe: 
On  the  24th  o{  September  1741,  ftie  made  a  fourth  codicil, 
under  which,  the  particular  legatees  claimed  additional  lega- 
eies  :  But  the  refiduary  legatee  contended  it  was  by  the  frame 
and  meaning  of  it  intended  to  be  fubftituted  in  the  place  of  the 
firft  codicil  :  After  very  long  arguments,  the  Lord  Chancellor 
declared,  he  thought  it  a  cafe  of  very  great  difficulty  ;  and  took 
time  till  the  6th  oi  July  1743,  when  he  gave  his  opinion, 
ftating  largely  the  two  codicils  j  the  material  parts  whereof 
arc  as  follows  j  comparing  each  article  with  the  oppoiite 
columns.  ' 

FirJ 
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Firft<  Codicil. 

By  virtue  and  in  purfuance  of  the 
power  referved  in  my  laft  will 
and  teilament^  I  do  declare 
that  this  writing  fhall  be  a  co- 
dicil to,  and  part  of  my  will : 
I  give  and  bequeath,  «i//«. 

To  Lord  Henty  Beauclerk  1000  /. 

*to  hord  George     —  1000/. 

"To  Lord  Aubery      —       1000  /. 

To  Lord  Vere  100/.  worth  of  ei- 
ther pidures,  china,  or  japan. 

To  Lord  Sidney  100/.  worth  of 
either  pidlures,  furniture,  or 
plate. 

To  Lord  James  100  /.  of  plate 
books,  or  furniture. 

To  Mifs  Caroline  my  fingle  flone 
diamond  ring. 

To  my  eldefl  fon  my  riiby  ring. 

To  his  wife  my  emerald  ear-rings. 

To  Lady  Die  my  rubie  ear-rings 
with  pearl  drops. 

To  Webby  my  woman,  500  /.  for 
her  diligent,  honefl,  faithful 
fervice. 

To  Catharine  Dickens 

To  Die  Wife  — 

To  James  Buchanell     — f- 

To  Biar  the  cook         — * 

To  all  her  fervants  one 
wages. 

To  ieveral  perfons  legacies  of 
china. 

To  feveral  perfons  fmall  legacies, 
both  fpecific  and  pecuniary,  of 
whom  np  notice  is  talcen  in  the 
•    fourth  codicil. 

And  now  I  defire  that  what  re- 
mains in  money,  l^c.  jnay  be 
applied  to  tlie  beft  ufe,  for  the 
advantage  and  increafe  of  Mifs 
Caroline  Beauclerk' s  fortune, 
which  I  leave  to  the  fidelity, 
fiifcretion,  and  care  of  my  exe- 
cutors and  fons,  Loril  Sidney, 
f^ere,  Henry  y  George,  and  James, 


200  /. 

100  /. 
sol 
sol. 

year's 


Fourth  Codicil. 

The  fame  inti:odu6lion,  iy  vir-^ 
tue,  tfc. 


To  Lord  Henry  —       300/. 

To  Lord  Cip^rg-^       —         3oo^» 

To  Lord  Jubety        —       300  /. 

To  Lord  Vere  lool.  worth  of 
either  piflures,  china,  japan, 
or  furniture. 

To  Lord  Sidney  tool,  worth  of 
either  pidures,  plate  or  furni- 
ture. 

To  Lord  James  100/.  worth  of 
furniture,  china,  or  plate. 

The  legacies  to  Mifs  Caroline,  her 
eldeft  fon,  his  wife,  and  Lady 
Die,  in  the  fame  words  as  by 
the  firft  codicil. 


To  my  woman  Webb  Cool,  for 
her  diligent,  honeft,  faithful 
fervices. 

To  Catharine  Dickens  200  /. 

To  Die  Wife  *— -         ipoA 

To  James  Buchanell    —       50  /. 

To  Francis  Biar  the  cook      50  /. 

To  T.  Jones  20  /.  and  to  the  reft 
her  lervants  one  year's  wages. 

To  Lady  Diana  alliier  china. 


And  now  I  deiire  that  whatever 
remains  in  money,  ISc.  may  be 
applied  to  the  bell  ufe,  for  the 
advantage  and  increafe  of  Mifs 
Caroline  Beauclerk*^  fortune, 
which  I  leave  to  the  difcretion, 
care,  and  fidelity  of  my  exe- 
cutors and  fons.  Lords  Vere^. 
Sidney,  George,  and  Hemy^ 


Upon 
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Upon  thefe  two  codicils,  the  principal  queftioo  thatbai 
been  made  is.  Whether  the  legacies  given  by  the  fourth  codicil 
to  the  fame  perfons,  to  whom  legacies  are  alfb  given  by  the 
lirft,  ought  to  be  conftdered  as  additions  to,  or  mdemptkmt^  or 
variations  of  thofe  legacies  given  by  the  firft ;  and  this  queftton 
divides  it  felf  into  different  parts,  according  u>  the  nature  of' 
the  legacies,  viz. 

Firfi^  Where  the  fame  fpecific  thing,  or  corpus  is  given  bjr 
both  codicils ;  for  Inftance,  the  ruby  ring,  there,  in  the  nature 
of  the  thing,  it  can  be  but  a  repetition,  there  being  00  pie* 
tence  there  were  two  ruby  rings,  or  the  like. 

Secondly^  Where  legacies  of  the  fame  fum  of  money,  or  of 
the  like  quantities,  or  values  of  things,  are  given  by  both,  if 
thefe  had  been  inferted  in  the  fame  writing,  all  the  books  of 
the  civil  law  agree  they  would  be  only  repetitions,  and  not  ad« 
ditions,  or  duplications;  and  in  the  reafon  of  the  thing,  and 
according  to  the  heft  authorities,  thefe  legacies  bein^  in  differ- 
ent writings,  will  make  no  difference,  unlefs  it  could  be  fliewn, 
it  was  the  Dutchefs's  intention  to  make  them  additions;  iQ« 
ftead  of  that,  I  think  her  intention  appears  to  the  contrary. 

Thirdly^  When  legacies  of  greater  fums,  values,  or  quanti- 
ties, arc  given  by  the  laff,  than  by  the  firft,  I  think  this  falls 
under  the  fame  rule,  vix,  that  they  are  not  aulditional^  but  aug- 
mented or  increafed  legacies. 

Fourthly^  Where  legacies  of  lefs  fums,  or  quantities,  or  va» 
lues,  are  given  by  the  laft,  than  by  the  firft,  I  think  thefe  are 
not  additional,  but  according  to  the  circumftance^  and  the 
intention  of  the  teftatrix  ademptions,  or  diminutions  prs  t4mt$. 

The  text  cifil         My  reafons  are  borrowed  from  the  text  civil  law,  which  (is 

diffe^nceVand   '^  ^^^^"  happens)  takes  thefe  differences  more  rationally  than 

diftinaiont  in     the  commentators  do,  and  in  this  I  have  been  affifled  by  an 

cafes  macb  more  eminent  civilian  :  That  text  puts  it  all  along  on  the  intention  of 

IITcommcJiu^    ^^"^  teftator,  and  on  the  will  and  codicil  making  but  one  in- 

ton  do«  ftrument,  and  it  turns  the  proof  rather  on  the  legatee,  thaa 

the  executor.    Digeft^  Lib.  30.  T.  l.  Di  Ugatitli  fiiei  cammiffis^ 

Lix  34.     Si  iadem  res  fapius  legatur  in  eodim  teflamtnt^y   (ft.  uf- 

que  ad  finem.     Dig.  Lib.  34.  7*.  4.  Di  adimendis  Vil  trmnsfiriit* 

dis  Ugatis.     Ltx  32.  Dii,  Lib.  22,  71  \.  Di  prabationibus  ^  pr^» 

fumptionibus.     Lex  \%.  De  legato  in  tefianunto  &  in  todiciilis  r#- 

Ji^o.     In  Goto/red's  note  upon  this  law,  he  lays  it  down,,  that 

the  heir  is  not  bound  to  prove  both  the  will  and  codiciL 

There  is  another  law  in  the  Digejt.  Lib.  31.  7*.  i.  />/  kga-* 
tii  etjidei  commijjis^  Lex  4^.  De  dmbui  efomplariis  Bineg  Tedmh 

uJlamnA 
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Ujfamenti  eodem  temptre  exemplarii  caufa  fcrtpta^  ejufdem  patrhfn^ 
milias  proftruntur^  in  alteris  centum^  in  alteris  quinquaginta  aurei 

legati  funt  Titio  ;  utrumque  kgatum  nulla  nudo  debetur^  fed  tan" 

iummodo  quinquaginta  auni. 

There  is  a  law  in  the  Cadi  more  appofite  than  any  yet  men-  The  mle  to  bt 

tioncd.     Lib.  6.  T.  36.  De  codicillis  Lex  3.  De  cadicilUs  contra-  thi^rajTd- 

r//>.  Cum  propanatis^  pupilhrum  vejirorum  matrem  diverjis  tempo-  ted  out  of  the 

ribui  ac  diflonis  voluntatibus  duos  codicillos  ordinqffi  ;  in  dubium  non  f<»^^*"^  P'^Z^ 
•  I  ^    .    •     •       J'  ni    *   r    'M.r     ^     M.  •  .    /i      ">  'hat  the  ap- 

vemt  tdy  quod  pnon  coatalio  injcnpjerat^  per  ium^  *^  9^^^^  Pifl^^  pzrent  intention 
ficreta  voluntatis  fua  contulerat^  fi  a  prhris  tenore  difcrepatj  i^  of  the  teftatw 
iontrariam  voluntatem  continety  revocatum  ejfe.  ^qX'2'^^!^ 

It  appears  to  me  from  hence,  that  the  true  rule  which  re- 
fults  from  all  thefe  paiTages  in  the  Code  and  Digeft^  is  this, 
that  the  apparent  intention  of  the  teftator  mail  govern  in  double 
legacies ;  and  though  rooft  of  the  commentators  fay,  the  proof 
is  Co  lie  on  the  other  fide,  yet  they  too  put  it  upon  the  in- 
tention* 

•?■■ 

This  being  fo,  confider,  fecondly,  the  internal  evidence 
that  appears  upon  thefe  two  codicils,  to  (hew  it  was  not  the  in- 
dention of  the  teftatrix,  all  thefe  legacies  (hould  ftand  together.        ^ 

The  frame  of  the  will  is  confiderable,  for  (he  gives  no  lega-  a  coaidlitmiti 
cies  by  that,  but  (hews  her  intention  to  give  all  by  the  codicil ;  °«'"|^«  «  pr^  <^ 
^nd  though  a  codicil  is  in  its  nature  part  of  the  will,  and  an  e«crfion  ^tS 
extenfion.of  the  intention  of  the  te(hitor,  yet  it  is  made  ftronger  ioteotioa  <rf  Um 
|)y  this  expreilion  of  hers,  et  inejfe  videtur.  -teftator. 

I  have  looked  into  a  large  number  of  the  commentators  up- 
on the  civil  law,  who,  though  they  have  thrown  a  great  cloud 
Vpon  the  text,  yet  feem  to  agree  in  this,  that  where  it  is  in 
^he  fame  writing,  there  can  be  but  one  legacy  demanded  ;  and 
here  (he  has  made  no  codicil,  but  under  the  power  referved  to 
Jicr  by  the  will. 

But  what  creates  a  more  material  obfervation  is,  that  (he 
has  here,  in  many  inftances,  given  the  fame  fpecific  things  by 
|)oth  codicils;  and  the  (quantities  and  values  of  the  goods  are 
lis  to  two  thirds  the  fame,  and  in  thefe  variant  only  in  a  fingle 
f:ircumftance  ;  for  inftance,  100  /.  worth  of  plate^  books^  or  fur^ 
niturey  in  one^  and  100 /.  worth  of  furniture^  cbinoy  or  plate^  in 
the  other. 

Now,  can  it  ever  be  imagined  that  (he  would  I^s^ve  done  this. 
If  (he  intended  to  give  two  legacies  :  As  to  Lord  f^ere^  her 
meaning  muft  be  to  extend  his  ele6tion  as  to  other  forts  of  fur* 
fiiture ;  for  in  the  firil  codicil,  it  is  to  Lord  Vere  Beauclerk^ 
^00|#  y^^rtfi  0/ eiibtr  pi^furesy  china j^  or  japan^  and  in  the  fourth 
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codicil,  to  Lord  Vert  BtaucUrky  100  L  totrtb  rf  ghier  piSmu^ 

cbifujy  or  japaUy  4r  furniturt. 

Another  rcafon,  and  ftill  ftronger,  arifes  out  of  the  body  of 
the  codicils  themfclves,  and  that  is,  the  legacies  u>  her  ferraots, 
and  particularly  to  her  woman  H^'ebb. 

By  the  firft  codicil,  ihe  fays,  I  give  t§  Webb,  mj  wnmm^  t 
Itgaiy  %f  y>o\.  for  her  diligent^  h^fufi^  faitbfed  Jemzce :  By  tkc 
fourth  codicil,  (be  fays,  1  give  to  my  woman  ^Vcbb  a  kgatj  if 
600  1.  /or  her  diligent y  honejl^  faithful  femice. 

Can  it  be  conceived  that  (be  would  give  thc(e  two  legacies 
to  Mrs.  Webby  and  all  for  the  fame  cauie  ? 

Where  tflother  Now,  the  Commentators  on  the  civil  law  agree,  that  wbm 
^Tlh^  'irr.  another  legacy  is  given  for  the  fame  caufc,  though  in  diffooK 
ca«re,  though  in  inflrumcnts,  there  (hall  not  be  a  double  legacy.  ACjuebiwsk 
diiferenf   inf^iu-  tntfumptioKibus^  \x\  the  margin  of  5tt»/«*ar.«7,  jLto  edit   aoi 

»ciitt,theremill'      '       '  ^  -r  .  ^k^a.  , 

not  be  a  double 

k|^.  As  to  the  legacies  of  one  year's  wages  to  her  fervants,  which 

is  an  ordinary  gift  from  perfons  of  rank,  it  can  never  be  inu- 
gined  that  (he  intended  to  give  more,  and  therefore  this  is  it 
ftrong  corroboration  of  my  opinion  as  to  the  point  in  general. 

The  pft  of  the  As  to  the  legacy  of  the  reft  and  refidue  to  Mifs  Caroline  Bu^ 
wfidof,  which  IS  ^^^^^  which  is  totidtm  verbis  the  fame  in  the  firft  and  fourth 
lil^nTh/eVft  codicil,  it  is  only  a  repetition,  and  may  fcrve  to  explain  her 
and  fourth  codi-  meaning  as  to  all  the  other  legatees,  and  makes  it  m^nifcftllR 
^►!i  r!hc  "cfta-  "^^en^^  ^^  fubftiiutc  one  codicil  in  the  place  of  another. 

ff  X  intended    to 

Ib^ntutc  one  in      Upon  the  whole,  with  regard  to  the  legacies    of  ^oods   or 

thc^piaccof  ihc  ^Q^gy^  ^here  ^^e  fecond  is  lefs,  it  muft  be  confidered  only  as 

a  repetition,  and  conitrued  in  diminution  of  the  former  protantc 

but  where  it  is  greater,  then  as  an  augmentation^  or  addition  to 

her  bounty. 

The  grcateft  difficulty  is,  as  to  a  legacy  given  to  Mr.  ^fe 
by  the  firft  codicil  (fubfequent  to  the  giving  therein  legacies 
of  1000/.  each,  to  three  of  her  fons,  as  aforefaid)  in  thcfe 
words,  "  I  now  allow  of  20  /.  to  Mr.  fFife^  out  of  the  lOOoA 
I  leave  to  my  three  fons,  to  be  paid  quarterly,  for  his  life  or 
fill  fome  place,  or  other  provifion  be  made  for  him. 

No  minncr  of  notice  being  taken  of  him  in  the  fourth  codi- 
dicil,  he  is  confequently  to  have  his  20/.  a  year  ^  but  then- 
what  fund  muft  it  con;t  out  of? 

Th« 
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iThe  two  fons  legacies  of  looo/.  eath,  being  now  reduced 
to  300  /.  each  ;  and  the  third  (Lord  Auberfs)  lapfed  by  his 
death  in  the  life-time  of  the  dutchefs  ;  the  ftri£l  rule  of  equity 
rouft  be  obferved  ;  viz.  As  the  fons  legacies  are  diminifhed  in 
the  proporiion  of  three  tenths  each,  let  each  of  them  pay 
only  three  tenths  of  the  20/.  per  ann.  and  the  other  tevea 
tenths  be  paid  out  of  the  rcfiduum  of  the  perfonal  eftate,  which 
is  augmented  by  the  variations. 

I  fliall  but  briefly  confider  the  cafes  which  have  been  cited, 
againft  the  opinion  I  have  given  with  regard  to  the  doubli 
legacies.  ' 

The  firft  authority  was  Swinburne^  part  7.  c,  20,  fol,  edit,  550, 
who  fays,  that  where  a  certain  quantity  is  twice  bequeathed, 
it  is  twice  due,  if  in  two  diftindt  writings,  as  in  a  wil/znd 
codicily  and  puts  it  on  their  being  in  two  diftinft  writings  j 
and  it  is  true,  fome  of  the  authorities  are  fo,  but  here,  the 
codicil  being  let  in  as  part  of  the  will,  it  is  otherwife  :  and 
Swinburne  himfelf,  in  the  foL  edit.  554.  puts  the  cafe,  that 
if  the  teftator  do  bequeath  to  one  man  lOoA  and  afterwards, 
in  the  fame  teftament,.  bequeath  to  the  fame  man  ah  lOo/, 
the  fecond  difpofition  is  underftood  to  be  but  a  repetition  of 
the  former,  and  ail  but  one  legacy,  &c.  and  afterwards,  in  the 
fame  paragraph  he  fays,  where  two  equal  fums  be  left  to  one 
perfon,  the  one  quantity  in  one  writing,  and  another  quan- 
tity in  another,  fuppofe  joo/.  in  the  teftament,  and  another 
100/.  in  the  codicil,  here  the  legatary  may  recover  200 /.  a$ 
two  feveral  legacies,  except  the  executor  prove  the  teftator's 
meaning  to  be  contrary. 

Now,  in  the  prefent  cafe,  this  is  plainly  proved  by  the  beft 
kind  of  evidence,  the  words  of  the  will  itfelf. 

MenochiuSj  cited  in  the  margin  of  Swinburne  555.  fays.  Si 
db  eandem  caufam  quantitas  fit  uni  in  diverfis  fcripiuris  reliSfa^ 
(puta  alimentorum  caufa  centum  reliSia  fiint)  ilia  centum  tantumfe- 
nulpraftari  debent.  Menoch.  Prafiimpt.  £.  4.  Prafi  128.  ».  14. 

I  cannot  fee  the  force  of  that  particular  alimentorum  caufay 
for  why  may  not  the  teftator  double  that,  as  well  as  any  thing 
elfe. 

Another  authority  cited  againft  my  opinion  is,  the  cafe  of 
Majlers  vcrfus  MaJierSy  i  P.JV.  ^2i.  before  Sir  Jofeph  JekylL 

The  firft  reafon  there  given  in  ^<7^^  473.  will  not  fupport 
the  determination ;  as  it  is  plain  by  all  the  books  of  civil  law, 
where  two  legacies  are  given  under  the  fame  will,  that  one 
of  them  is  void  ;  and  the  only  doubt  there  about  legacies  to 
the  fame  perfon  is,  where  they  are  given  in  different  inftru- 
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tfients  :  and  Sir  Jsfepb  Jfkyll  fccms  rather  to  have  gone  on  die 
concluding  rcalon  toundcd  on  the  additional  cft^te,  which 
was  a  very  material  circumRance,  and  if  it  had  been  pi\i%ed 
here,  there  w^iS  any  confiderable  variation  in  the  dutchefs's 
fortune,  it  wuuld  be  very  material  ;  but  as  it  is  probable  be 
had  not  time  to  look  into  the  books  of  civil  law  fo  well  as  I 
have  done  now ;  and  as,  in  the  cafe  put  by  Swnbwrnej  there 
WHS  ncithing  of  that  internal  evidence  which  is  here  j  intfac 
decree  1  (ball  m^ke,  I  declare, 

*'-  That  the  legatees  here  are  intitled  only  to  the  legacid 
*^  unJer  the  fourth  codicil,  and  (hall  give  thefe  diredionstG 
**  the  reglftcr :  A  queftion  arifing  on  the  conftrudion  of  th 
*^  fiift  and  fourth  codicils  to  the  dutchefs  of  St.  jtlbaif%m& 
^'  whether  fuch  perfons  to  whom  any  pecuniary  legacies,  a 
**  any  legacies  confifting  in  quantity  or  value  in  plate,  boob 
^^  japan,  china,  or  furniture,  or  any  of  them,  given  by  bod 
*^  the  faid  codicils,  are  intitled  to  both  the  faid  legacies,  c 
*^  only  to  one  of  them ;  I  declare  that  fuch  perfons  are  « 
*^  intitk'd  to  both,  but  only  to  the  legacy  given  by  the  Ii 
"  coJicil." 

Cafe  351.  R^^^  verfus  Snell^  Auguji  5,  1 743. 

Lord  Chancellor, 

IHIS  is   brought   before  the  court  upon  the  followii 
cafe. 

Samuel  Read^  upon  his  marriage  with  the  mother  of  t 
plaintiff,  entered  into  articles  to  lay  out  ir,ocoA  in  the  pt 
chafe  of  land,  to  be  fettled  to  the  ufe  of  himfelf  for  life,  1 
mainder  to  his  intended  wife  for  life,  in  bar  and fatisfa&m 
her  dower  and  thirds^  and  all  other  farts  of  the  real  and  perfi^ 
ejlate  of  the  faid  Samuel  Read,  vuhich  Jhe  might  claim  bj 
common  law  of  England,  the  cujlom  of  London,  ^r  otbert 
hoivfruer. 

Mr.  Read  was  then  a  freeman  of  London^  and  having  ij 
a  daughter,  Mary  Read^  the  plaint.fF,  he  made  his  will,  1 
gave  his  wife  all  her  jewels,  and  per  final  ornaments  of  every  ki 
with  his  houfhold  goods  and  furniture ;  and  after  giving  a  I 
legacies  out  of  that  part  of  his  eftate  which,  as  a  freeman 
London^  he  had  a  power  to  difpofe  of,  he  left  the  reiidui 
his  wife. 

In  1734,  a  bill  was  brought  by  the  prefent  plaintiff, 
an  account  of  her  father's  perfonal  eftate,    and   to   have 
1 1, coo/,  laid  out  purfuant  to  the  articles,  and   to  have 
orphanage  (hare  placed  out  for  her  benefit. 

In  the  decree  upon  this  bill  there  is  a  particular  diredi 
that  the  mother,  Mrs.  Read,  Jball  have  her  farapbernaliaj 
all  other  juit  allowances. 
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Mrs.  i^Wupon  the  2d  of  May^  1734,  made  her  will,  and 
after  fome  fmall  legacies,  gave  the  reft  in  the  words  following: 

"  As  for  the  refidue  of  my  eftate,  real  and  perfonal,  whereof  Wh?re  executorf 
«  I  fliall  be  poffeffed,  or  to  which  I  fhall  be  intitled  at  the  '^'y^^'^V'tllT' 
**  time  of  my  deceafe,  I  give  and  bequeath  all,  and  the  whole  nothing  for  their 
«  of  it,  to  my  brother-in-law  JVilliam  Snell^  and  Matthias ^'^J'^^''^^^'' '^''' 
*'  King^  my  executors  after  named,  in  truft,  the  intereft  of  it  cuhHy  glve"to 
"  to  be  paid  to  the  ufe  of  my  dear  daughter  Mary  Ready  or  them  ;  nor,  as 
*«  to  be  referved  in  the  hands  of  my   faid   executors,  at  their  ^^'y  ^"^  ^'^ 

*,     ..-  .  1      1/-        1  •/••!•  n  '11  •         owi.erlhip,  can 

5'  diicretion  ;  and  alio  that  the  faid  interelt,  with   the  prln- they  aier  the  i 
*'  cipal,   be  fettled  on  her^  or  the  heirs  of  her  body  lawfully    to  tereft  of  thctv/- 
•*  be  begotten,  as  they  my  executors,  or  the  furvivor  of  them,  ^^^^^l^^^/^\ 
**  fhall  think  fit ;  but  in  cafe  ftie  my  faid  daughter  {hould  die,  will,  thn  the 
**  leaving  no  heirs  of  her  body  lawfully  begotten,  then  I  give  *"eft,  with  the 
«  and    bequeath    the  faid  refidue   as    follows  :   Whereas  my  JeTdTof^^t^'f! 
**  hufband  Samuel  Read,,  Efquire,  deceafed,   hath  left  my  bro- tatrix's  real  and 
**  ther-in-law   PFilliam  Snell  a  confiderable  contingent  legacy  S^'f??!^ •  ^^^l*^' 
*'  already,  I  give  and  bequeath  one  half  of  the  aforefaid   refi-  her  daughter,  er 
•'  due  to   my  brother-in-law  Matthias  King  and  Jane  his  wife,  the  hei  s  of  her 
"  and  their  heirs  for  ever  :  and    the  other  half  I  give  to  the  ^"^y* '' ^.l' V^V 
*'  two  daughters    of   my  ixtter  Sarah  JVatjony  deceafed,    they  fit,  will  not  em- 
**  the  faid  Matthias  and  Jane  his  wife,   and  the  two  daughters  pov^er  them  to 
«  of  my  fifter  5flr^/^  ^^//9«,  or  the   furvivor  of  them.  Paying  ^^^'g^^^^*^^^^ 
*'  1000/.  out  of  the  faid  refidue  to  charitable  ufcs,  to  be  dif-  grandchildren  5 
**  tributed  at  the  difcretion  of  my  executors."  ^f»  '"  this  cafe, 

'  the  word  or  muft 

HiT  r»f         tt  i-'rt^i  y         1^^  conftn*ed  and^ 

After  Mrs.  Reads  death,  the  plaintift  brought   a    fupple-  in  ordfr  to  put 
mental  bill,  and  bill  of  revivor  againft  the  executors  and  con-  a  reafcnable  con- 
tingent legatees,  for  an  account  of  the  perfonal  eftatc  of  her  ^^J)^  *®"°" 
father  and  mother ;  and  to  have  direftions  as  to  the  manage- 
ment of  the  refidue  for  the  benefit  of  the  plaintiff,  who  was 
then  an  infant. 

Upon  hearing  of  this  caufe  in  1735,  Sir  Jo/eph  JeJtyll  de- 
creed the  former  decree  to  be  carried  into  execution,  and  as  to 
the  furplus,  direSed  it  (hould  be  laid  out  in  South-fea  annui- 
ties, in  truft  for  the  plaintiff  during  her  life,  and  after  her 
death,  then  upon  truft  for  her  firft  fon,  to  be  i>aid  him  when 
he  ftiould  attain  his  age  of  21  years,  and  in  cafe  he  fbould  die 
before  he  (hould  attain  that  age,  without  leaving  any  iffue  liv- 
ing at  the  time  of  his  death,  then  in  truft  for  the  fecond,  and 
every  other  fon  in  the  like  manner  ;  and  in  cafe  thp  plaintiff 
(hould  leave  no  fon  or  fons,  or  all  and  every  fuqh  fon  or  fons 
(hould  die  before  attaining  the  age  of  21,  without  leaving  any 
iffue  living  at  the  time  of  their  deaths,  then  upon  truft  for  the 
daughters  of  the  plaintiff;  if  but  one,  to  be  paid  to  her  at 
the  age  of  21  years  or  day  of  marriage,  and  if  more  than  one, 
then  in  truft  for  all  fuch  daughters,  to  be  equally  divided  among 
them,  and  paid  to  them  when  they  (hould  refpedtively  attain 
their  age  of  21  years,  or  be  married  ;  and  in  cafe  the  faid  plain- 
tiff (hould  have  no  daughter,  or  in  cafe  (he  (hould  have  a  Jauuh- 
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ter  or  daughters,  and  all  and  every  fuch  daughter  and  daugh* 
ters  (hould  die  before  attaining  the  age  of  21  years,  or  being 
married,  then  upon  truft  for  the  feveral  perfons  to  whom  the 
faid  furplus  is  limited  over  by  the  teftatrix's  will,  and  the 
accountant  general  was  to  declare  the  faid  truft  accordingly. 

It  is  from  thefe  two  decrees  that  the  appeal  is  brought. 

And  the  com()laint  againft  the  firft  is  touching  the  wife's 
paraphernalia  being  allowed. 

The  other  is  as  to  the  whole  direfiions  given  for  the  fettle- 
men  t  of  the  reiidue. 

The  queftion  as  to  the  firjl  will  depends  entirely  upon  the 
articles  by  which  (he  was  compounded  with,  and  by  exprefs 
words  barred  of  every  thing  that  fhe  (hould  claim  out  of  her 
hufband's  perfonal  eilate  by  the  common  law,  cuftom  oi  Lm- 
don^  or  othcrwife  howfoever. 

Now  her  claim  to  paraphernalia  muft  be  either  by  the  com- 
mon law,  or  the  cuflom  ;  and  it  is  a  claim  out  of  his  perfonal 
eilate,  for  he  might  in  his  life-time  have  difpofed  of  tbem» 
and   after  his  death,  they  remained  liable  to  the  payment  of 

'     his  debts. 

WHcretbcwife  It  was  determined  in  RawUnfon  verfus  Rawlinfon^  July  the 
**'Vrhuft)"n^  ^^*^»  ^7*4»  *n<^  *''*s  been  fo  held  ever  fince,  that  where  the 
TfiecrnAn  of  *  wife  has  compounded  with  the  hulband,  he  is  to  be  con(idered, 
Lordcn,  he  is  in  regard  to  the  cuftom,  as  leaving  no  wife  ;  it  follows  there- 
in ^a'arftt^hl  ^^^^  ^^'^  *^  ^^"  ^^^^  "^  ^'^^"^  ^y  ^^^  cuftom  to  thc  para^ 
cui^om  as  itav-  phcrfialia^  and  this  cafe  is  ftronger  than  the  cafe  of  Chomlej 
ingno  wife,        vcrfus  Chomiejj  2  Fern,  47. 

But  then  it  is  faid  that  the  hufband  has  given  it  to  her  by 
his  will ;  but  that  makes  no  difference,  becaufe  the  cuftom 
will  incerpofe,  and  he  can  only  difpofe  of  a  moiety  of  his 
perfonal  eftate. 

Therefore  the  firft  decree  muft  be- varied  by  leaving  out 
the  diredlion,  that  in  taking  the  account  of  the  plaintiff^ s /other's 
perfonal  efate^  thc  defendant  the  mother  Jhall  be  allowed  her  para* 
phernaiia^  and  let  the  reft  be  affirmed. 

Having  faid  this  in  regard  to  the  fir  ft  decree,  the  material 
part  of  this  appeal  relates  to  the  mother's  perfonal  eftate. 

And  there  are  three  queftions  : 

Firft,  What  power  is  given  to  the  truftees  by  her  will. 

Secondly,  W\\2.i  \rv*jit^ft  is  ^ivcn  by  it  to  the  daughter  and 
the  heirs  oi  \^t  \io4>f.  Thirdiy, 
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Thirdly,  Whether  the  devife  over,  in  cafe  the  daughter  dies 
leaving  no  heirs  of  her  bod}^,  is  good* 

The  firft  depends  upon  a  very  minute  cor.fio?ration  of  the 
penning  of  that  claufe  in  the  will,  I  have  ftated  at  large,  v/hich 
]S  vrry  defensively  penned,  and. therefore  it  vv^ill  be  neceffary  for 
the  c  i'lrt  to  fupply  words  in  order  to  make  a  reafonable  con- 
firu6t:on. 

H-re  the  executors  are  made  truftees,  and  therefore  from  the 
lia.  ur   of  ihe  thing  are  to  take  nothing  for  their  own  benefit,  un- 
it Is  I.  had  been  particularly  given  to  them  ;  they  have  no  owner- 
.  fliip,  and  therefore  cannot  alter  the  intereft  of  the  cejiui  que  trujls^ 

It  is  infifted  that  in  this  cafe,  by  the  exprefs  words  of  the  will,  , 

they  may  accumulate  the  intereft  during  the  life  of  the  plaintiff. 

But  my  opinion  is,  her  meaning  was,  only  to  give  them  that 
power  during  her  daughter's  minority,  and  the  words /^  be  paid 
to   the  ufe  of  my  faid  daughter^  feem  to  imply  as  much. 

In  the  firft  codicil  are  thefe  words,  if  my  daughter  Jhall  not  live 
tillof  age^  or  he  married^  then  I  give  the  fum  of  lo/.  per  ann.  to 
y.  S.  during  her  life. 

In  the  fepond  codicil,  fte  gives  her  wearing  apparel  to  her 
fervant  in  dafe  her  daughter  die  under  age  or  unmarried  :  now 
Jt cannot  be  conceived  that  (he  who  was  taking  fuch  minute  care 
of  her  daughter's  intereft,  as  not  to  give  away  fuch  a  fmall  fuai 
as  10/.  a  year,  nor  even  her  wearing  apparel  unlefs  (he  fhould 
die  under  age  or  unmarried,  (hould  intend  to  put  it  in  the 
power  of  two  ftrangers  in  blood  (fnr  fuch  they  appear  to  be  to 
her)   to  deprive  her  of  the  whole  intereft  during  her  life. 

But  there  are  other  words  from  whence  it  is  argued  that  the 
executors  have  a  difpofing  power,  and  thefe  are,  that  ihe  inter eji 
eind  principal  be  fettled  on  her\  or  the  heirs  of  her  body^  as  they  fball 
think  fit. 

But  I  think  there  is  no  ground  either  in  law  or  reafon  to  con- 
ftruc  thefe  words  fo  largely. 

It  was  admitted  by  the  defendant's  counfel  that  the  wnr-l  or 
may  be  conftrued  £7«i;  as,  fuppofe  a  devife  of  land  t.>  y/.  or 
his  heirs,  it  would  be  a  devife  in  fee,  and  in  Plowdens  Commefit. 
288.  b.   many  cafes  are  put  where  or  fhall  be  conftrucd  UfJ. 

And  there  is  one  cafe  in  this  very  will,  where  it  mud  be  fo 
conftrued,  and  that  is  in  the  fecond  codicil,  whcic  (he  gives  her 
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wearing  apparel  to  her  maid,  in  cafe  her  daughter  dies  under 
age,  9r  unmarried. 

And  can  it  imagined  that  the  mother  could  intend  to  put  it 
in  the  power  of  her  executors  to  give  her  pcrfonal  eftate  from 
her  daughter  (of  whom  (he  appears  to  be  fo  fond)  to  her  grand- 
children (whom  (he  bad  never  feen.) 

But  then  it  is  afked  what  power  is  given  to  the  truftees?  I 
anfwer  a  confiderable  one  j  they  may  judge  of  the  fund  in  which 
it  iball  be  placed,  of  the  manner  in  which  the  fei. dement  (hall 
be  madtf  ;  they  may  infert  proper  claufes  to  make  the  difpofi* 
tion  efFecLual  ^  and  that  may  be  a  very  material  power  in  the 
prefent  cafe  :  and  this  is  agreeable  to  the  nature  and  office  of 
trudees  ;  but  the  other  (which  has  been  contended  for)  wouU 
be  to  give  them  an  ownerfbip,  and  not  an  authority. 

But  there  is  an  unfurmountable  obftacle  to  their  having  this 
power  in  the  prefent  cafe,  and  that  is,  Mr.  King  is  one  of  the 
legatees  over;  fuppofing  he  (hould  be  the  furyiving  truftee,  if  h( 
had  the  power  contended  for,  he  might  dired  that  the  whole 
ihould  accumulate  during  Mifsii/tf^s  life,  and  fo  better  bis 
own  intereft. 

Thewordt  in  As  to  the  fecond  queftion,  I  am  of  opinion  it  is  a  gift  to  the 
M'8  Keiui:%  wii,  daughter  for  life,  with  a  contingent  remainder  to  fuch  heir  of 
'ur%7/Tt  ^^^  body  as  fhall  be  living  at  the  time  of  her  death, 

Ic.i'virg  no  heirs 

cfbcrbcdy,  is  a  There  havc  been  many  cafes  where  heirs  of  the  body  have 
dlughw/^r  liff ,  been  conltrued  words  of  purchafe  ;  LiJIe  and  Grey^  and  Papil- 
with  acontin  Ion  and  Voycey  in  the  cafe  of  a  real  eftate.  Peacock  and  Spootur^ 
gent  reina.nder  D^jr^m  vcrfus  Bolt^  and  laft  of  all  Hodgefon  verfus  Bufni^  No- 
her  body  as  ftall  vember  i8,  1740,  Vide  ante^  page  89.  which  was  determmedby 
beivingatthe  me  upon  a  thorough  confideration  of  all  the  other  cafes,  in  I 
Ur.\x^^  ^^^      queflion  relating  to  perfonal  eftate. 

The  only  doubt  therefore  is.  Whether  there  are  fufEcient 
words  in  the  will  to  indicate  this  intention  :  and  I  think  there 
are:  but  as  it  will  be  necefTary  forme  to  take  notice  of  them 
in  confidering  the  third  qucftion,  I  will  referve  myfelf  for  it, 
and  therefore  what  I  fay  under  that  head  muft  be  coniidered  as 
applicable  likewife  to  the  prefent. 

The  third  queftion  is.  Whether  the  bequeft  over  is  good| 
and  this  is  the  principal  one  in  the  cafe. 

The  general  objefllon  is,  that  the  contingency  is  more  re* 
jnote  than  the  Jaw  will  allow.     Firjiy  Becaufe  it  is  after  a  gc* 
neral  dying  without  ifTue.     Secondly^  Becaufe  the   original  gift 
^^^      is  to  the  daughter  and  the  bcir$  of  her  body. 

At 
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As  to  the  firft  part  of  this  objeflion,  I  think  this  does  not 
amount  to  a  limitation  over  after  a  general  dying  without  iflue, 
which  would  certainly  be  bad,  as  was  determined  in  the  cafe 
of  Lord  George  Beaucterk  verfus  Mifs  Dormer^  vide  ante^  page 
308.  (which  was  heard  before  me  June  17,  1742,  as  a  caufe 
by  confent,  but  was  fully  fpoke  to  and  con  fide  red)  and  fo 
were  all  the  other  cafes  from  that  of  Kirtg  and  Melting, 

But  here  the  words  are,  in  cafe  (lie  fhall  6\t  leaving  no  heirslA^v/V^isa  rar- 
of  her  body  j    now  the  word  leaving  is  a  participle  of  tne  P^e- '^'*^*[''^j  ^'Z^^^^^*^ 
fent  tenfe,  which  relates  to  the  time  of  her  dying.  ana  rdaics  to 

the  time  of  the 

In  Forth  verfus  Chapman^  (which  is  reported  in  i  P.  ^/wi.^^^shtex'sdyinfi, 
but  I  have  chofen  to  t^ke  it  from  my  own  note  of  the  cafe,  in 
which  I  was  counfel)  the  words  were  (after  giving  it  to  the 
firft  taker  IVilliani  Gore,  without  the  wordsy^r  life)  and  if  my 
faid  nephew  jh all  depart  this  life  and  leave  no  ijfue  of  his  body^  then 
he  gives  it  over.  And  in  that  cafe  Sir  Jofeph  Jekyll  was  of  opi- 
nion that  the  devifc  over  was  void  ;  but  Lord  Macclesfield  re- 
verfed  that  decree,  which  has  never  been  impeached  ;  but  many 
cafes  have  been  determined  in  conformity  to  it ;  as  for  in- 
flance,  Sabbarton  verfus  Sabbarton^  Cafes  in  Lord  Talbot's  ii?ne^ 
245.  which  was  determined  much  upon  the  fame  foundation  : 
And,  if  any  thing,  this  cafe  is  ftronger,  for  here  it  being 
leaving^  it  ties  it  up  more  to  the  time  of  dying. 

But  the  fecond  part  of  the  objedion  has  been  urged  as 
firengthning  this  cafe. 

In  the  cafe  of  Paine  verfus  Sirattofty  where  Paine  had  be- 
queathed a  moiety  of  his  perfonal  eftate  to  his  fiAer  Mary  Stra-- 
ion  for  life,  and  after  her  deceafe  to  the  heirs  of  her  body,  and 
the  other  moiety  (upon  the  devife  of  which  the  queftion  arofe) 
he  gave  to  his  fifter  Jnne  Paine  and  the  heirs  of  her  body  law- 
fully begotten,  or  to  be  begotten ;  and  for  want  of  fuch  iffue 
or  heirs  of  her  body  as  aforefaid,  he  gave  the  fame  to  the  chil- 
dren of  his  fifter  Mary  Stratton  equally  among  them,  and  to  their 
heirs  and  affigns  for  ever,  immediately  after  the  deceafe  of  his 
faid  fifter  Anne  Pame.  And  Lord  Macclesfield  was  of  opi- 
nion, upon  the  probate,  that  the  devife  over  was  void  ; 
but  the  original  will  being  fomc  way  or  other  blunderingly 
produced,  he  obferved  that  the  words  after  thi  deceafe  of  my 
ftjler  Ann  Paine  had  been  interlined,  and  in  part  rafed  out  again, 
but  not  in  fuch  a  manner  but  they  were  ftill  legible  ;  and  there- 
fore he  fent  it  to  a  Mafter  to  inquire,  whether  thofe  woids 
were  rafed  out  of  the  will  at  the  time  of  the  teftator's  de^th. 

The  caufe  coming  on  again  upon  the  Matter's  report  before 
the  Lords  Commilfioners,  ihey  were  of  opinion  that  it  had  not 
been  put  into  a  right  way  of  examination  ,  and  they  therefore 
fefpited  giving  judgment  till  the  matter  could  be  examined  in 
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the  proper  ecclefiaftical  court,  and  the  parties  were  at  the  cx» 
pence  ot  litigating  it  in  the  prerogative  court,  in  ordt-i  ii^  hivt 
thf fc  words  prohuuiiced  part  01  the  will  ;  hc-wcvrr  thai  a-rt 
was  of  opinion,  they  ought  noi  t(j  be  iiiferted  ;  upon  w  5cli  xz 
caufe  coming  on  again  before  Loid  Chancel K^r  Khtgy  he  WuS'f 
opinion  the  devife  uver  was  void  :  upon  wnich  an  appeai  ^  s 
brought,  and  the  decree  afHrmeU  the  8//p  of  Alarch  1726. 

The  ufe  I  make  of  this  cafe,  is,  that  it  was  the  opinion  w 
luOiA  Macclesfis'fly  and  of  the  Lord*.  Ciinnnifliopcis,  the  dfvwc 
over  might  be  good,  though  ihr  firft  devifc  was  t»  /Inn  and  the 
heirs  of  her  body  j  for  other wu'c  th^  \  would  wever  h»»v.-  pultde 
parties  to  the  expcncc  of  trying  whethci  thofc  words,  ajtn  in 
deceafi  ofmyfijUr  Ann  Paine^  wcr^  erafed. 

Another  cafe  i*^,  that  of  the  Attdrfuy  Gtneralj  at  tht  -elatm^ 
thi  Goliifmths  Comp/tny  vcrfus  Hjli,  where  the  wo:ds  were,  I 
give  the  rcfiduc  to  my  (on  Francis  Hall  ami  rh?^  heirs  »»t  hit 
body,  to  his  and  their  own  ufe ;  bui  in  cafe  my  far.  (bould  de- 
part this  life  leaving  no  heirs  o\  hi*«  b'>dy  li*u:ng  at  the  time  of 
his  deccafe,  then  I  give  fo  much  of  the  faid  reii,  uc^  ^sfiJlwA 
bavi  ban  difbofed  of  by  my  Jald  fon^  to  the  g'  idunitiis  coinpaiif. 
It  was  held  the  devife  over  was  not  gpod,  ii^>r  becaufe  of  the 
firft  gift  being  tv>  his  fon  and  the  heirsof  h.&  body,  bur  becaufe  ' 
by  the  other  words  he  had  given  him  a  poutsr  of  di/pofilivi^ 
which  was  held  to  be  inconfiftent  wiiH  a  devife  over. 

And  here  it  is  no  more  than  the  common  difpofition  of  real 
eftates,  whiph  have  been  frequently  given  to  one  and  his  heiis, 
with  a  devife  over  in  cafe  he  dies  leaving  no  ifTue. 

It  has  been  objefted,  the  words /^r  life  are  not  in  this  will. 

No  weight  has       But  though  Weight  has  been  laid  upon  thofe  words  for  life 

been  laid  on  U»e  when  they  have  been  in,   yet  I  do  not  know  that    any  weight 

words  for ^lifc     ^^^  ^^^"  ^^*^  ^"  ^^^  Want  of  them  when  the  intention   of  the 

where  the  inien-  teftaior  has  otherwife  appeared  ;   but  if  weight  has  been  laid  upon 

t onof  the  tefta- tfie  want  of  them  where  it  has  been  a  truft  executed,  yet  there 

wTfe  api^aiS,"     ^*"  ^^  ^^^^  where  it  is  a  trull  executory^  for  where  it  is  a  trufl 

efp-ciaily  in  the  executory,   this  court  is  bound  to,fee  a  fetilcment  made  agrees 

cafe  of  a  uuft   ^^Ic  to  the  intention  of  the  teftator  ;  and  fo  it  was  laid  down  by 

Swe'*t2fi  court  Lo^d  Talbot  in  Lord  GUnorchy  and  Bofvilky  Lofcs  in  his  timiy  3. 

is  bound  to  fee    and  was  lilcewife  one  of  the  many  points  determined   by  me  la 

Lde'l'^ble   Roberts  ycrtus  Dixweil,  Vide  i  Tr.  AtkynsboT.     And  this  cafe 

to  tbenrentjon  is  ftiH  ftronger,  becaufe   the  fettlement  js  dire3ed  to  be  made 

pf  the tcfUuMT.    according  tp  their  difcretion  j  and  it  is  a  very  proper  difcretioil 

for  them  to^xeicife  \    but  yet  I  can  by  no  means  go  fo  far  a$ 

the  decree  at  (he  Rolls  has  done,  for  that  would  not  be  to  con-i 

ftrue  the  teftatrix's  will,   but  wou}d  b^  ufurping   a  power  o| 

snaking  a  new  will  for  ber^ 
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The  decree  has  added  feveral  new  contingencies  ;  if  the 
daugliter  Uaves  no  heirs  of  her  body  at  the  time  of  her  death  5 
by  the  will  it  is  to'veft  in  the  remainder-men,  but  the  decree 
gives  it  tjiem  in  cafe  none  of  her  children  live  to  attain  the 
age  of  twenty-one.  Therefore  as  to  fo  much  of  the  decree  of 
the  17th  of  February^  *735»  ^^  gives  any  diredions,  or  in  any 
wife  reUces  to  the  truft  of  the  furplus  of  the  plain tifPs  mother's 
perfonal  cftace  fu.^fequent  to  the  truft  thereby  direded  and  de- 
clared f<»r  the  plaintiff  during  her  life,  it  muft  be  reverfed,  and 
inftead  thereof,  I  order  and  decree  that  in  cafe  the  plaintiff 
fliall  leave  any  heir  of  her  body  living  at  the  time  of  her  deaths 
then  after  the  plaintifPs  deceafe  the  clear  furplus  of  fuch  per- 
fonal eftate  fhall  be  in  truft  for  and  for  the  fole  benefit  of  fuch 
heir  of  the  body ;  but  in  cafe  the  plaintiff  fhall  happen  to 
die  wilh«>uL  leaving  any  heir  of  her  body  living  at  the  time  of 
her  death,  then  after  the  plaintiiF^s  deceafe  the  clear  furplus 
of  fuch  perfonal  eftate  {hall  be  in  truft  as  to  one  moiety  ' 
thereof  for  the  benefit  of  the  defendant  Matthias  King ;  and 
fis  to  the  other  moiety  -theieof,  for  the  benefit  of  the  de- 
fendants Maria  Watfon  and  Cuilia  JVatfon^  fubje£i  to  the 
charges  in  the  teftatrix's  will  mentioned:  and  let  the  Account** 
ant  General  declare  the  truft  thereof  accordingly  fubjed  to  the 
further  order  of  this  court* 
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Banco  Regis. 

John  Middleton  and  Arm  his  JVifi  verfus  Thomas  Crofts. 
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*^OHN  Middleton  and  his  wife  were  articled  againft  in  the 
M*iJA.  .7.  J  ecclefiaftical  court,  for  being  married  out  of  canonical 
^''^' !-.w^^B.R.  ^®""»  without  licence  or  banns,  and  in  a  private  houfe;  a 
;3!.  z  siel.  prohibition  was  applied  for  upon  a  fuggeftion  that  the  power 
J4S.  ill.  1*4-  Qf  the  ecclefiaftical  court  was  taken  away  by  the  ftatute  of 
J.  1  +  Tvnu  7  ^iff^tlL  3.  cap.  35.  by  which  penalties  were  laid  on  the 
Isr.  320.  l1.  14.  clergymen  marrying,  and  the  parties  married  without  banns 
Amii.  57, 3at>,  ^^j.  licence,  which  penalties  were  to  be  recovered  in  the  icm- 
^^^'  poral  court  :  In  order  to  bring   the  matter    fully   before  the 

court,  a  rule  was  made  for  a  prohibition,  and  that  the  decla- 
ration fliouid  be  delivered  before  the  firft  day  of  the  enfuing 
term.  The  fubftance  of  the  pleadings,  and  arguments  of 
counfel,  are  fully  ftated  by  Lord  Hardwicke  Chief  Juftice,  in 
delivering  the  opinion  of  the  whole  court  as  follows. 

Declaiatiom  In  an  attachment   upon  a  prohibition,  the    plaintiffs,  the 

hufband  and  wife,  in  their  declaration,  fet  forth  the  ftatute  of 
^  7b'8  fVilL  3.  cap.  35.  whereby  a  penalty  of  loo/.  is  infliS* 
ed  upon  every  parfon,  vicar,  or  curate,  marrying  any  peifon 
without  banns  or  licence,  and  a  penalty  of  lo/.  on  every  man 
fo  married,  to  be  recovered  with  cofts  of  fuit,  by  any  perfon 
who  fhall  inform  or  fue  for  the  fame  :  That  although  the  lay 
people  of  this  realm  arc  not  fubjedl  to,  or  any  way  punifhable 
,  by,  any  canons  or  conftitutions  ecclefiaftical  j  yet  neverthelefs, 

-.  that  ihe  vicar  general  of  the  hi{hop  of  Hire/ord^  intending  un- 

'i  juftly  toopprefsthe  plaintiffs,  and  to  draw  the  cognizance  of 

r  a  plea  which  belonged  to  our  fovereign  Lord  the  king  to  ano- 

.|  ther  trial  in  the  court  Chriftian,  had,  at  the  promotion  of  the 

'4  defendant,  articled  againft  the  plaintiiFs  in  the  following  man- 

j  ncTy  videlicet  I 

\l  •  2  That 
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That  by  the  laws,  canons,  and  conftiiutions  of  this  realm,  it 
was  required,  that  all  perfons,  before  they  (hall  be  given  to- 
ge'her  in  holy  matrimony,  (hould  obtain  a  faculty,  or  licence, 
from  the  ordinary,  or  have  the  banns  publifhed  according  to 
the  hook  of  common  prayer,  and  be  married  in  the  church  or 
chapel,  between  the  hours  of  eighr  and  twelve  in  the  forenoon  ; 
and  coat  ali  perfons  offending  in  the  premifTes,  or  any  of  them, 
ouclit  to  be  puni/bed  by  the  faid  laws,  canons,  or  conftitutions. 

Thar  in  the  year  1729,  1730,  and  1731,  and  in  the  year 
1732,  and  before  the  commencement  of  this  fuit,  yohn  Mid" 
iUetonj  and  /fnn  Eiiis,  widow,  the  now  plaintiffs,  being  inhabit- 
ants of  the  parifh  of  Dovc^  in  the  county  and  diocefe  of  Here-' 
fordy  without  any  licence  firfl  obtained  from  their  ordinary,  and 
without  banns  publifhed  in  the  faid  church,  or  any  church  or 
chapeU  procured  themfelves  to  be  clandeflinely  married  to  each 
othe  by  one  Thomas  Allen^  a  clergyman,  or  pretended  clergyman, 
of  the  parifh  of  Michael  Church Ecley^  in  the  faid  county  of  Hiri- 
ford^  in  his  own  dwelling-houfe  there,  between  the  hours  of 
one  and  eght  in  the  morning,  and  that,  by  virtue  of  fuch  mar* 
riage,  they  cohabited  with  each  other  as  man  and  wife. 

Then  the  declaration  alledges,  that  the  court  Chriflian  hath 
no  jurifdiftion  or  cognizance  of  this  matter,  and  that  it  is  a 
mere  temporal  ofFence  punifbable  by  the  flatute,  that  the  plain- 
tiffs delivered  to  the  defendant  the  King's  writ  of  prohibition  ; 
but,  notwitbftanding  that,  the  defendant  continues  to  profecute 
the  plaintiffs  in  the  faid  court  in  contempt  of  the  King,  to  the 
damage  of  the  plaintiffs,  and  contrary  to  the  faid  writof  pro« 
hibition. 

The  defendant  by  his  plea  denies  (in  common  form)  that  he  Plea  and  darar. 
hath  proceeded  in  the  fpiritual  court  contrary  to  the  writ  of  pro-  f*"^*  ^^  joinder 
hibition ;  and  for  a  confultation  demurrs  generally,   and  the  "*  **"''^**'« 
plaintiffs  join  in  demurrer. 

This  caufe  hath  been  feveral  times  argued,  and  three  quef* 
tions  have  been  made  at  the  bar. 

Firfl,  ff^ether,  by  virtue  of  the  canons  madi  in  tbi  year  1603,  Three  ^oeftimt 
lay  perfons  are  punijhable  by  eccleftafiical  anfuns  for  a  clandef"  °*****  « the  b«b 
tine  marriage^  had  without  banns  or  licence^ 

Secondly,  If  lay  perfons  cannot  be  profecuied  or  punijhed  by  force 
ofthefe  canons  y  whether  the  court  hadjurifdi^ion  of  fuch  a  caufe 
againft  them  by  the  ancient  canon  law^  reciivcd  and  allowed 
within  the  realm  of  £ngland. 


Thirdly, 
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Tbirc!If,  Suff  'fail  the  ftlrhhal  czwt  hsd    m  jitrif£Sin  r 

h  thi  cieraUiH  cf  I'-^e  j:  :u.i  r/  7  CT  S  /?  J—  3.  at.  75. 
Jit}.  4.  ukuh  nfiidi  a  }eKL,tj  i/*  10  L  fsr  this  :jJiK^^  U  k 
nc^Virid  in  the  K.^gi  awt. 

Th?  firil  of  xi.zk  qucdions  ought  rrgularly  Co  be  divided 
into  tMTo. 

rtfiQs^iUa.  f/>y7.  Whether  thcfc  canons  made  in  1633,  which  relate  to 
clar.^^cftine  m«niagcs,  do,  in  the  worcs  and  prr  viflons  chereff, 
extMi  i  to  the  parties  contracting  matrimony,  or  ^zct  tae  laiiy 
in  iJch  a  cafe  as  is  n  *w  before  the  court : 

Secondly^  if  lay  perlons  are  within  the  words  of  thcfc  canons, 
wh  cner  i\i*t  au;liority,  by  winch  tnelc  canons  were  m^de,  caa 
bind  the  laity  as  to  tnis  niAttcr  ? 

i(Sov  ^^  ^^  ^^^  ^^^  ^^  ^^^'^^  ^^^  queftion^,  there  are    five  canons 

CMvr«wf>Kh  con:prt(ed  in  the  body  or  '.he  canons  in  16c 3,  that  rei^te  to 
!j*^*''j!|7^/'' clanatftine  marriages,  videlicet^  Canon  the  62//,  lOi/^,  102^ 
jcj^/,  and  lo^th.  That  no  niinifter,  upon  pain  t*f  furprr.fion 
per  Triennium  ipfo  fa£io^  fhall  celcDrate  matrimony  between  ^ny 
p(^r^M^s  w.thou;  banns  or  licence,  nor  at  any  time  but  be- 
tween the  hours  of  eight  and  twelve  in  the  forenoon,  nor 
in  any  private  place,  other  than  in  the  church  or  chapd 
where  one  of  them  dwells,  nor,  being  under  twenty-one, 
without  theconfent  ot  parents.  Canon  loi/,  102^,  and  lojrf, 
rclati  only  to  the  perfons  by  whom,  and  the  miinner  in  which 
licences  are  to  be  granted,  and  the  fecurity  and  oaths  to  be 
taken  on  granting  fuch  licences  :  Canon  104/J&  contains  an 
exception  of  perlons  in  the  ftate  of  widowhood,  out  of  Tome  of 
the  preceding  regulations;  and  provides,  that  any  ordinary  or 
ofHcer  oft'ending  in  the  premifl'es,  (hall  be  fufpended  for  fix 
months;  and  that  every  licence  gran  :ed  contrary  to  the  di- 
rcdticns  before  mentioned  fliould  be  void,  as  if  there  had  never 
been  any  granted  ;  and  the  parties  marrying  by  virtue  thereof,' 
fhall  be  fubjeft  to  the  punifhment  appointed  for  clandeftine 
mariiages. 

It  fcems  to  be  plain  from  hepce,  that  none  of  thefe  canons  do 
in  the  words  or  terms  of  them  affedt  the  parties  contradting,  ex- 
cept the  lalt  claufc  cf  the  104/A  canon,  which  relates  to  per- 
fons marjied  by  colour  of  vod  licences,  granted  without  the 
circumflances  before  prefcribed  ;  but  that  is  not  the  prefent 
cafe,  for  the  libel  does  not  alledge  any  void  or  irregular  li- 
cence to  have  been  obtained,  and  that  the  marriage  was  there- 
Upon  had,  but  contains  a  poAtive  charge  of  a  clandeftine  mar- 
riage, without  banns  publifh-rd,  or  any  licence  at  all,  which 
is  a  different  faft,  and  not  within  this  provifion.  For  this 
^^  fe4lon,  \l  does  iiot  appear  to  us  that  the  provifions  of  the  canons 
J<%*^  of 
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of  1603,  do  extend  to  tlie  laity  in  fuch  a  cafe  as  is  now  before 
the  court. 

But,  fuppofing  lay  perfons  might  be  within  the  words  of 
the  canons  in  1603,  the  next  confideration  is,  whether  the 
authority,  by  which  thofe  canons  were  made,  can  bind  the 
laity  as  to  this  matter.  The  authority  whereby  they  were 
made  is  well  known  to  have  been  by  the  bifliops  and  clergy, 
in  convocation  convened  by  the  king's  writ,  allowed  to  treat 
of,  and  make  canons  by  the  royal  licence,  and  afterwards 
confirmed  by  the  king  under  the  great  feal  ;  but  the  defeft  ob- 
jedied  to  them  is,  that  they  never  were  confirmed  by  parlia- 
ment, and  for  this  reafon,  though  they  bind  the  clergy  of  this 
realm,  yet  they  cannot  bind  the  laity. 

This  is  a  queftion  of  very  extenfive  learning  and  great  con - 
fequence,  upon  which  there  is  fome  appearance  of  variety  in 
the  law  books,  notwithftanding  which,  I  always  underftood, 
till  it  was  difputed  in  this  caufe,  that  the  law  in  latter  times 
has  been  univerfally  taken  to  be,  that  the  canons  of  1603  did 
not  bind  the  laity  for  want  of  a  parliamentary  confirmation. 

And  upon  this  ground,  I  prefume,  it  was  that  my  brother 
Wright  (that  argued  laft  for  the  defendant  in  this  caufe,  who 
is  plaintiff  in  the  ecclefiaftical  court)  exprefsly  admitted,  that 
thefe  canons  did  not  proprio  vigors  bind  the  laity,  and  infifted 
only  on  the  fecond  point,  that  the  ancient  ufage  of  the  church 
of  England,  and  the  ancient  canons  received  by  and  allowed 
in  this  nation,  do  bind  them. 

But  as'  the  contrary  do£lrine  was  infifled  on  by  the 
other  counfel,  who  argued  on  the  fame  fide,  and  had  a  right 
to  urge  every  thing  which   they  thought  material  for  their  cli-  ^ 

cnt,  it  is  become  neceffary  to  examine  and  deterpiine  a  point 
of  fo  great  confequence  to  the  conftitution  of  Englandy  in  or- 
der to  fettle  the  law  (hereupon* 

And,  upon  the  beft  confideration  we  have  been  able  to  give  jhe  court  of 
it,  we  are  all. of  opinion,  that  the  canons  of  1603,  not  hav-  opinion  the  <»• 
ing  been  confirmed   by  parliament,  do  not  proprio  vifore  bind  "ons  of  1603, 
«.k^  1    •..         T  r       .      .    •        •  t        .     •  '^  /  ^t         .        not  having  been 

trie  laity;  1  Uy  proprio  vtgore^   by  their  own  force  and  autho- con6nnedbypar- 

ricy  ;  for  there  are  many  provifions  contained  in  thefe  canons,  liamcnt,  do  not 
Which   are  declaratory  of  the   ancient  ufage  and   law  of  the  ^SdlheSf 
church    of  England,    received    and  allowed  here,    which,    in 
that  refped,  and  by  virtue  of  fuch    ancient  allowance,    will 
bind  the  laity  ;  but  that  is  an   obligation  antecedent  to,  and 
net  arifing  from,  this  body  of  canonSk 

In  treating  of  this  queftion,  it  might  ferve  for  illuftration  The  rcafonsup* 
and  ornament,  to  look  back  into  the  hiftory  of  the  ancient  f^^'J^'j^gj/^Y. 
councils  of  this  ifland  in  the  Britijh  and  Saxon  ages  ;  but  any  n*i^^     ^"*^** 

one 
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one  who  will  be  at  the  trouble  of  looking  tbroogh  Sir  Bmf^ 

Sptlman\  laborious  coliedlion  on  this  fubjed,  ^11  find  Atf  it'* 
would  furniQi  very  lictle  materials  towards  fixing  the  point  el 
law  as  to  the  obligations  of  canons,  becaufe  thofe  couk3s 
were  frequently  mixed  aflemblies,  compofed  partlj  or  clerij, 
partly  of  laymen,  and  fometimes  of  the  King,  writfa  his  nobU 
licj,  and  at  other  times  fome  of  the  comnaons  are  mrntioiiel 
to  be  prefent;  but  whether  they  had  fufFrages  in  thofe  coancih 
or  not,  and  in  what  manner  they  were  fent  thither,  whether 
by  eledion,  or  by  what  other  kind  of  conftitutioo,  is  itij 
uncertain  and  obfcure. 

The  like  may  be  faid  of  feveral  councils  held  in  the  cailkt 
times,  following  the  coming  in  of  the  N§rman  line;  and  af* 
terwards  there  is  frequently  a  mixture  of  the  legantineai- 
thority,  which  arofe  merely  by  papal  ufurpation. 

Upon  this  important  queftion,  therefore,  it  is  fafieft  far 
judges  to  proceed  upon  fure  foundations,  which  arc,  the  gc- 
neral  nature  and  fundamental  principles  of  this  conftitntioii, 
aSs  of  parliament,  and  the  refolutions  and  judicial  opinions 
in  our  books,  and  from  thefe  to  draw  our  conclufions. 

WbKwIawican      To  argue  firft  from   the  general  nature    and   fundamental 

tL"^r'*"**  principles  of  this  conftitution,  nothing  is  fo undoubtedly  fuch, 

ffle,  bat  hj^ht  ^*  ^^zi  no  new  laws  can  be  made  to  bind  the  whole  people  of 

King,  with  the  this  land,  but  by  the  King,  with  the  advice  and   confcnt  of 

fart*rf"t)th"'    ^^^^  houfes  of  parliament,  and    by  their   united    authority; 

iMwies  of  pariia.  neither  the  King  alone,  nor  the  King  with  the  concurrence  of 

■aenr,  and   by   any  particular  number  or  order  of  men,  have  this  high  pow- 

Soflty!"*^**  *"  ^^'     '^^  ^*^^  authorities  for  this  would  be  to  prove  that  it  is 

now  day,  and  therefore  I   will  only  refer  to  the  parliament 

roll,  2  H.  5.  Pars  2.  No,  10.  and  the  cafe  of  proclamations, 

12  Rep.  74. 

Every  man  may  The  binding  fofce  of  thefe  ads  of  parliament  arifes  from 
fce  faid  to  be  par- that  prerogative  which  is  in  the  King,  as  our  fovereign  liege 
SJfcm^ofVe^ry  ^^^^y  ^^^^  ^^^'  perfonal  rfght  which  is  inherent  in  the  peers 
fubjoa  is  inciud*  and  lofds  of  parliament,  to  bind  themfelves,  and  their  heirs 
cd  in  an  ad  of  jjj,d  fucceffors,  in  their  honours  and  dignities,  and  from  the 
i^clnon^  made  delegated  power  vetted  in  the  commons,  as  the  reprefentatives 
in  convocation,  of  the  people,  and  therefore  lord  Coke  fays,  4  In^,  i.  thefe 
•nd  confirmed  by  reprcfent  the  whole  commons  of  the  realm,  and  are  trufted  for 

tnc  crown  only,         ■^,  r  r     \  ■  r  *  -y.. 

aU  thefe  are      them  by  reaion  of  this  reprefentation,  every  man    is    faid  to 

wanting,  except   be  )>arty  to,  and  the  confent  of  every  fubjeft  is  included  in  an 

c  loyal  aCeat.  ^q  ^j  parliament ;  but  in  canons  made  in  convocation,    and 

confirmed  by  the  crown  only,  all  thefe  are  wanting,  except 

the  royal  affent  \  here  is  no  intervention  of  the   peers  of  the 

realm,  nor  any  reprefentation  of  the  commons. 

Indeed,  Dr.  Andrews  endeavoured  to  avoid  the  force  of  this 

objedlion,  by  obferving,  that  the  obligation  of  an  ad  ofpar- 

^  liament 
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Tiament  did  not  arife  from  the  a6iual  feprefentation  of  all  the 
people  of  the  land,  but  from  an  implied  reprefentation  confti* 
tuted  by  the  law,  for  that,  in  fafl",  many  ranks  of  men  amongflr 
the  commons  had  no  votes  in  the  ele6iion  of  members  in  that 
houfe,  and  the  minifter  of  every  pari/h  in  England  h^s  the  care, 
and  is  the  reprefentative  of  his  particular  parifli  in  matters 
fpiritual,  and  votes  in  ele&ion  of  pro£tors  for  the  clergy« 

The  faft  is  undoubtedly  true,  that  many  amongft  the  com- 
mons have  no  votes,  as  perfons  having  no  freeholds,  free- 
holders in  the  ancient  demefne,  women,  &c,  but  that  does  not 
malce  it  ceafe  to  be  an  aSual  reprefentation  of  the  people  : 
No  body  ever  imagined,  that,  in  exercifing  a  right  of  this  kind, 
every  individual  perfon  could  poffibly  join,  but  fome  rule  of 
qualification  muft  be  laid  down,  and  that  hath  been  taken 
from  the  moft  worthy,  and  fuch  as  have  the  moft  valuable 
and  fixed  fort  of  property,  which  alfo,  to  avoid  confufion, 
hath  been  reftrained  by  later  aSs  of  parliament. 

But  it  is  quite  a  new  notion,  unheard  of  in  the  law  books, 
or  in  any  writer  upon  our  conftitution,  that  the  redor  or  vi- 
car of  a  parifli  is  the  reprefentative  of  his  parifti,  in  voting  for 
convocation  men:  Who  chofe  this  reprefentative  of  theirs  ? 
Not  the  parilh  themfelves,  but  the  bifhop  of  the  diocefe, 
or  fome  lay  patron.  Could  this  bifbop  of  the  diocefe,  or 
the  lay  patron,  delegate  a  power  for  the  parifhioners  to  bind 
them  in  any  zQ:  of  legiflation  ?  Surely  it  never  entered  into 
any  body's  head,  that  they  could  do  it :  But,  not  to  dwell  upon 
this  novelty,  it  is  contrary  to  the  very  writ  conftantly  iflued 
to  the  metropolitan  to  fummon  his  convocation,  the  words  of 
which  are  convocari  facias  totum  clericum  cujujlibet  dicecejis  vefira 
provincia.  It  is  contrary  alfo  to  the  premunitory  claufe  in  the 
writ  of  fummons  to  every  bifhop,  which  direfts  in  a  more  par- 
ticular manner,  who  of  the  clergy  (hall  come  in  perfon,  and 
who  by  their  reprefentations  in  this  form,  ^od  decanus  ei  ar^ 
chidiaconus  in  propriis  perfonis  ad  di£lum  capitulumper  unum  ident" 
que  clericus  per  duos  procuratores  idoneos  plenam  et  fufficieniem  po- 
tejiatem  ab  ipjis  capitulo  et  clericd  divifum  habentes  pradiSfis  die  et 
anno  perfonaliter  interfint  ad  confentiendum^  ^c. 

The  words  and  common  fcnfe  of  thefe  writs  import,  that  intbecoiiToct* 
only  the  clergy  are  called  ;  that  the  prodors  of  the  clergy  arc  "°">  ^^^  ^**°^ 
merely  reprefentatives  of  the  clergy,   and   have  their  powers  Jince^j^e  either 
from  and  for  them,    without  fo   much  as  an  implication  on  prefent  in  perfon, 
any  thing  further :  Agreeable  to  this.  Lord  Coiej  4  InJ.  322.  ^^J'Jn"^"^'^*" 
fays,  in  domo  convoeationis^  the  whole  clergy  of  the  province  are 
cither  prefent  in  perfon,  or  by  reprefentation. 

From  hence  arifes  the  fubftantial  diftinftion  between  the 
ancient  canons,  made  in  general  councils  of  the  church,  and 

confirmed 
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confirmed  by  the  Roman  emperors  after  they  embtace^  ihi 
Chriftian  faith,  and  the  canons  made  either  in  a  national  or 
provincial  fynod  of  the  church  of  England^  and  Coniirmed  by 
the  crown  ;  as  to  the  extent  of  their  obligation,  th6fe  is  no 
doubt  but  the  former  bound  all  the  fubjeds  of  their  empire, 
as  well  laity  as  clergy,  fo  far  as  they  were  lawful  in  refpeAto 
the  fubjed  matter ;  but  the  difference  lies  in  the  root  from 
whence  the  obligation  fprings* 

Tbe  binding  The  binding  force  of  thefe  ancient  canons  over  laymeni 
force  of  ancieot  ^^as  Hot  derived  ffom  any  particular  prerogative  or  fupremacy 
^^l^^t^lU  ^^  ^^^  emperors,  as  head  of  the  church,  but  from  the  fupreme 
from  the  rupremelegiflative  power  being  veiled  in  his  perfon;  for  after  the  Rit 
leginativc  power  Leria^  wherebv  it  is  faid  to  be  ordained,  «<  ^uod  princiti  tk- 

being  veiled   in         -,/'     1    r   /    *  ^-v    ij*    •  i   a    rt    ^^   -•*  f  ^'^  r 

tbe  perfon  of  the  ^"'^  '<S^^  '^^^^^  'oigorem^  (  fujlintan.  Inji,  lib,  i.   M.  1.  fe&.  16. 

cmpcron.  Digejl^    lib.  I.  tit,  4.   di  conftitutionibus  principum)    the   whole 

power  of  malcing  laws,  however  originally  gained  by  ufurpi- 
tion,  was  devolved  upon  the  emperor^  and  by  confequence, 
when  a  canon  was  made  by  the  counfel,  and  confirmed  by  tbe 
emperor,  it  had  the  concurrence  of  every  thing  neccilary  to 
make  it  a  complete  law. 

la  England  it  is  But  the  cafe  is  far  otherwiCe  in  Engkndy  where  tbe  Ung 
^"k^'^^h^*^*"  has  but  part  of  the  Icgiflative  power,  and  therefore  the  argu- 
urt  of  ^the'lcgi'f-  ""^"^  ""^^^  ^^^  ^^  ^^  ^^^  ^*^®  °^  MatthiWi  and  Burdit^  2  SM, 
btive  power,  673.  though  it  be  only  the  reafoning  of  counfel,  is  of  great 
weight,  and  fuch  as  I  have  heard  no  fatisfadory  anfwer  given  to* 

The  anfwcrs  which  have  been  offered  arc  two  :  Firfi^  That 
the  reafon  of  the  emperors  confirmation  of  any  canon,  wa 
only  to  give  it  a  civil  fandion  ;  but  though  this  ivas  faid,  it 
was  not  proved  ;  and  I  do  not  find  any  temporal  penalties 
annexed  to  the  ancient  canons  of  the  church. 

The  other  anfwer  was,  this  argument  (hews,  wherever  the 
law  has  fixed  a  power,  that  includes  the  confent  of  the  people ; 
and  therefore,  in  England^  the  confent  of  the  people  is  in- 
cluded in  the  royal  confirmation;  but  this  hath  not  the  fha- 
dow  of  an  anfwer,  becaule  it  begs  the  main  queftion,  which 
is.  Whether  the  law  of  England  hzs  depofited  in  the  crown  the 
fole  power  of  confirming,  canons  to  bind  the  laity,  without 
the  advice  and  confent  of  parliament. 

Another  argument,  of  like  kind  with  the  former,  is,  that 
by  the  Englifi  conftitution,  the  power  of  binding  by  new 
laws,  and  that  of  charging  with  taxes,  are  concomitant  and 
co-extcnfive,  and  thofe  who  have  authority  to  do  the  one,  can 
do  the  other  :  thus  the  parliament  makes  laws  obligatory 
upon  the  whole  nation,  and  they  impofe  taxes  to  be  levied 
upon  all  the  people ;    but  the  clergy  in  convocation  never 

pretend 
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l^i-ctertd  to  have  power  of  granting  tenths  or  fifteenths,  or  other 
taxes  to  chiirge  any  perfons  but  themfelves  ;  and  by  analogy 
from  hence,  can  make  no  canons  or  ordinances  but  only  to  bind 
themfelves,  /.  e.  the  body  there  affembled,  or  reprefented. 

To  purfue  this  argument  a  little  further,  and  to  infer  the 
confequences  which  naturally  refult  from  it,  it  feems  almoft 
an  ^bfurdity  to  fay  that  the  clergy  in  convocation  cannot  charge 
the  laity  with  one  farthing  by  way  of  tax  or  impofition,  cAnnot 
even  create  a  new  fee  to  be  paid  to  them,  and  yet  may  ereft 
new  laws  to  bind  them  in  re  ecdefiajlica^  for  difobeying  which 
they  ihall  incur  the  penalty  of  excommunication,  which  is  to 
be  carried  into  execution  by  a  lofs  of  their  liberty,  and  adif- 
ability  to  fue  for  and  difpofe  of  their  perfonal  eftate :  this  would 
certainly  be  to  affe<a  the  laity  in  their  property  in  a  high  de- 
gree; and  yet  it  is  admitted  that  the  clergy  by  their  fynodical 
ads  cannot  charge  the  property  of  the  laity. 

And  again,  the  rule  of  any  conftitution  in  a  particular  cafe  iverfince  the 
cannot  be  better  found  out,  than  by  obferving  what  has  been  the  ""^l^l^f^^^^^ 
'conftant  uniform  ufage  and   practice   in  fuch  cafe.     Now  the  that  when  any 
conftant  uniform  pradice  ever  iince  the  reformation  ('for  there  ordinances  have 
is  no  occafion  to  go  further  back)  has  been,  that  when  any  ^"J  ^'^^'^ak"  „ 
material  ordinances  or  regulations  have  been  made  to  bind  the  well  as  clergy,  in 
laity  as  well  as  clergy,  in  matters  merely  ecclefiaftical,  they  "^^{^r"«j""Y^lf 
have  been  either  enaded  or  confirmed  by  parliament :  of  this  haVebccTefther 
propofition  the  fcveral  ads  of  uniformity  are  fo  many  proofs,  enafted  or  con- 
for  by  thofe  the  whole  dodrine  and  worfhip,  the  very  rights  ^^^^^]  ^*'' 
and  ceremonies  of  the  church,  and  the  literal  form  of  publick  *    *     *   • 
prayers  are  prefcribed  and  eftablifhed  ;  and  it  is  plain  from,  the 
feveral  preambles  of  thefe  ads,  that  though  the  matters  were 
firft  confidered  and  approved  in  convocation,  yet  the  convoca- 
tion was  only  looked  upon  as  an  aflembly  of  learned  men,  able 
and  proper  to  prepare  and  propound  them,  but  not  to  enad  and 
give  them  their  force. 

To  this  way  of  arguing  it  hath  been  objeded,  that  the  reafoit 
of  eftablifliiug  provifions  of  this  kind  by  ads  of  parliament, 
was  for  the  fake  of  enforcing  them  by  civil  fandions  and  tem- 
poral penalties,  which  could  not  otherwife  be  obtained,  and 
undoubtedly  this  was  one  reafon  for  it;  but  I  cannot  be  per- 
fuaded  that  it  was  the  only  reafon,  fince  if  it  had  been  the  pre- 
vailing opinion  of  thofe  times,  that  the  clergy  in  convocation 
could  make  new  canons  to  bind  the  laity,  it  is  moft  unaccount- 
able that  they  (hould  not  think  it  proper  to  truft  any  regulation 
of  the  moft  minute  confcquence  to  the  proper  force  of  a  canon  or 
fynodical  decree,  which  if  lawfully  made  might  be  carried  into 
execution  by  excommunication,  and  the  confequences  attending 
upon  it  were  a  fandion  fully  fufEcient  to  enforce  it. 

Upon  one  of  the  arguments  of  this  caufe  at  the  bar,  it  was, 
though  not  in  words  ailerted,  yet  endeavoured  to  be  proved,  that 
the  legiflative  power  of  theclcrgy  in  convocation  is  co-extcnfive 

Vol.  II.  U  u  with 
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with  the  judicial  power  of  the  fpiritua)  courts,  and  that  tberr^ 
lore,  as  the  I'piritual  couris  had  an  allowod  jurifdi^ion  over 
the  Uity,  as  well  as  th;:  clergy  in  matrHnonial  caufeSy  (o  the 
convocation  had  pow<T  to  make  canons  to  bind  the  laity  relat- 
ing to  marriages.  This  has  been  exprefled  in  other  words, 
that  their  canons  are  binding  on  clergy  and  laity  without  dif- 
tinftion  inneccleftajlica^  that  is  in  ecclefiaftical  matters,  or  what 
according  to  the  law  of  the  land  hath  been  reckoned  of  a  fpi- 
ritual  nature. 

\^xii  TlarJivirke  But  in  this  argumcttt,  a  great  deal  too  much  is  affbmed  ;  for 
f^irf,  thrattf mi t  the  fpi ritual  court  has  undoubtedly  jurifdicSlion  for  matrimony, 
'''kcThc  power  ^"^  tcftaments^  commiflionof  adminiftration  of  perfonal  eftatcs, 
ot  (hecnr.v  ca  tithts,  and  certain  crimes,  which  are  all  deemed  in  law  in  feme 
tion  in  oraai^jof  (fcgree  of  a  fpiritual  or  ecclefiaftical  nature  ;  and  yet,  if  this 
fi^vTwlh  tb*  ju-  argument  was  true,  it  would  equally  follow,  that  they  might 
^iciai  authony  make  canons  to  limit  the  degrees  of  confanguinity,  within  which 
®\^^*i.V°"'^"u'*  marriane  may  be  contrafted,  to  fix   folemnities  of  making  tcf- 

fuU  of  10  much  ^'.  ri/i  i  «.,®/-i 

miffhicf,  that  it  tamcnis  Concerning  perfonal  eltates,  to  regulate  the  rights  of  ad- 
rannorbecon-  miniftrations,  and  of  tithes,  and  to  afcertain  the  circumftances 
tended  for  wth  and  evidence  of  thofe  crime?,  efpecially  in   thinors  not  already 

any   «h«d«w  "^  -in  1  r  *^i....         1 

reaibn  or  of  law.  hxed  by  piriicular  itatutes;  what  confequence  would  this  haver 
Every  body  fees  how  it  would  enable  them  without  confentof 
parliament  to  change  the  law  relating  to  the  heirfhip  and  de- 
fccnts  of  lands,  and  likewife  relating  to  perfonal  eiftates  which 
are  now  become  of  prodigious  value,  and  relating  to  the  payment 
of  tithes  which  much  concerns  temporal  interefts  and  property, 
and  alfo  as  to  feveral  crimes  whereby  the  perfonal  liberty  of  the 
fubjcdl  may  be  confequentially  afFedcd  upon  their  fignificavits. 
This  attempt  therefore  to  make  the  jiower  of  the  convocation 
in  ordaining  canons,  co-extenfive  with  the  judicial  authority 
of  their  courts,  is  full  of  fuch  ftrange  confequences,  and  fo 
muchmirchief,  that  it  cannot  be  contended  for,  with  any  flxadoff 
of  reafon,  or  of  law. 

In  truth  ever  fince  the  reformation,  and  for  feme  time  be* 
fore,  when  any  alteration  hath  been  made  upf^n  the  law  upon 
any  of  thofe  points,  it  hath  been  done  by  a<5t  of  parliament, 
witnefs  32  //.  8.  ch,  38.  about  the  degrees  of  marriage,  2iH,i. 
ch,  5,  and  22  ^  23. C/rr.  2.  ch,  10.  relating  to  adminiftratiofl 
and  the  didribution  of  inteftates  eftate??,  and  feveral  others 
which  might  be  enumerated. 

If  this  doflrine  had  been  law  at  the  time  of  making  the  fta- 
twKfiox  fJerton^  20 //.  3.  the  bifhops  would  have  had  nooccafion 
to  apply  to  parliament  to  change  the  hw  of  E^jglanJy  by  legiti- 
mating ifiue  born  before  marriage,  as  they  had  the  jurifdi6lion 
to  try  general  baftardy,  or  whether  a  child  was  baftard  ormuiier, 
as  is  cxprcfTed  in  2  Rol.  jibr.  586.  pi  25.  they  might  have  done 
itthemfclves;  and  though  the  Lords  with  one  voice  gave  that 
memorable  anfwer,  Nolumm  leges  Anglla  mutariy  the  clergy  in 
"convocation  miglit  have  done  it  by  a  new  canon. 

There 


I 
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There  was  but  one  cafe  produced  to  give  colour  to  this  ar-  'The  cafein  iR». 
gument,  and  that  was  i  RoL  Jbr.  tit.  Executor  909.  Letter  L  ^09/Klfr^tr 
fL  5.  the  words  *.'  It  is  ordained  by  a  canon  in  i  Jac,  I.  ch,  93.  bona  mtahiUat  is 
**  that  bona  notabilia  (hall  be  accounted  5  /.  at  leaft,  and  no  per-  o^i>"le  autho- 
•*  Ton  (hall  be  faid  to  have  \th  bona  notabila^  if  behave  not  ^'iroreir«prcaet 
•*  goods  in  diverfe  diocefes  to  the  value  of  5/."  and  it  feems  his  doubt  in  th« 
(fembli  is  the  word)  that  this  canon  hath  changed  the  law,  if  P^a«  «««««» >«n<i 

•^  .  .^    ,     i  u         .1.  •  r     J      •     nothing  to  the 

It  was  otherwife  before;  in  as  much  as  the  granting  of  admi-  fameeflfeaisia 
jniiVration  appertains  to  the  ecciefiaftical  law,  and  our  law  only  the  report  of  the 
takes  notice  of  their  law  in  this  matter,  and  therefore  they  may  ^*"'««*^«,  8  Gp, 
alter  it  at  their  pleafure,  Hil.  7.  Jac.  By  Needham*^  cafe,  by    ^^' 
the  dodtors  and  the  court  5 /.  in  every  diocefe  (hall   be  bona 
notahila,  , 

This  cafe  founds  firong,  but  the  authority  of  it  amounts  to 
little;  for  though  Perkins^  y^//. 489.  p,  94.  of  the  old  edition, 
fays,  that  40  s,  in  every  diocefe  would  make  bona  notabilia^  yet 
there  were  authorities  before  this  canon,  that  to  make  bona  no» 
tabila  the  value  muft  be  5  /.  and  therefore  it  does  not  appear  that 
any  alteration  was  attempted  to  be  made  in  the  law ;  and  Rolls 
himfclf  expr€(res  his  doubt  in  the  place  cited  ;  befides,  if  that 
did  appear,  it  was.a  matter  which  did  not  concern  the  laity,  but 
was  merely  a  regulation  among  themfelves,  making  a  diftri- 
bution  of  the  fees  of  adminiftration  between  the  ^metropolitan 
and  his  diocefan  bi(hops,  and  their  officers. 

I  take  this  cafe  to  be  the  fame  with  Sir  John  Needham*s  cafe, 
8  Rep.  135.  in  which  it  is  material  to  obferve,  that  Lord  Coke 
hath  reported  nothing  to  this  efFed  :  But  let  the  credit  of  the 
paiTage  be  what  it  will,  this  is  a  point  of  too  great  moment  to  be 
determined  by  a  (ingle  loofe  faying  in  an  abridgment,  contrary 
to  the  general  reafon  and  principles  of  law. 

adly,  I  come  now  to  the  fecond  head  of  argument  propofed 
upon  this  queftion,  which  was  ftatute  law;  and  as  I  do  not 
find  any  pofitive  declaration  of  the  law  has  ever  been  made 
by  any  ad  of  parliament  upon  this  particular  point,  fo  all  thajc 
can  be  expedied  from  hence  are  implications  and  inferences, 
from  whence  the  fenfe  of  the  legiflature  may  reafonably  be 

collected. 

♦ 

The  feveral  ads  of  uniformity  and  other  ftatutes  which  were  J^^^'^[^^„ 
mentioned  and  referred  to,  when   I  confidered   the  ufage  and  the  reformation, 
pradice  of  this  kingdom  fince  the  reformation,  furni(h  proofs  ^*]T  ^***^  *^* 
of  this  nature  very  material  to  (hew  that  the  parliament  have  {^fomThat  pcrloil 
from  that  period  at  leaft  been  of  opinion,  that  the  proper  power  hecn  of  opinion, 
of  making  conftitutions  in  ccclefiaftical  matters  to  bind  the  ^f"1^5^„'**'^'' 

,     ,  ^.  .       ,  m.  ^^  making  con* 

whole  nation  was  in  them,  •  ftitations  in  ec 

clcfiaftlcal  mat* 
tfrt  to  bifid  tht'wbolt  nation  wai  in  thcffl. 

U  u  a  The 
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The  only  aft  made  ex  profejfo  upon  the  fubje<Sl  of  the  canons, 
is,  that  of  the  25  Hen,  8.  c.  19.  intitled  the  fubmiffion  of  the 
clcrjry,  and  reftraint  of  appeals,  whereby  power  ivas  given  tb 
that  King,  H.  8.  to  appoint  thirty  two  perfons  to  review  and 
reform  the  ecclcfiaftical  laws,  which  power  was  continued  by 
the  feveral  fubfequent  ftatutes  of  27  H,  8.  ch.  15.  35  H,  8. 
ch,  16.  and  3  W  4  £.  6.  rit.  ii,  but  was  never  completely 
carried  into  execution  ;  thefea£ts  of  continuance  are  not  printed 
in  the  latter  editions  of  the  ftatute  book,  but  are  all  in  Ra/ialTs 
JlatHtei  at  large. 

But  even  this  flatute  is  in  the  words  of  it  /ilent  as  to  the 
perfons,  over  whom  the  obligation  of  canons  may  extend. 

It  begins  with  an  humble  acknowledgment  of  the  clergy,  ac- 
cording  to  the  truth,  **  That  the  convocation  is,  always  hath 
««  been,  and  ought  to  be  affembled  only  by  the  King's  writ: 
**  then  they  promife  in  verbo  facerdot\  that  they  will  never 
**  from  henceforth  prefumc  to  attempt,  alledge  or  claim,  or 
"  put  in  ure,  enaft,  promulge  or  execute  any  new  canons, 
«'  conftitutions,  ordinances,  provincial  or  other,  unFefs  the 
*'  King's  royal  aflent  and  licence  may  be  had,  to  make,  pro- 
««  mulge  or  execute  the  fame,  and  that  his  Majefty  do  give 
«*  his  royal  aflent  and  authority  in  that  behalf. 

Upon  thefe  recitals  it  enafts,  "  That  the  clergy,  nor  any  of 
*'  them  from  thenceforth,  fhall  prefume  to  attempt  to  alledge, 
«  claim  or  put  irt  ure,  any  conftitutions  or  ordinances  pro* 
<*  vincial  or  fynodal,  or  any  other  canons,  nor  fliall  ena<ft 
"  promulge,  or  execute  any  fach  canons,  conftitutions  or  or- 
««  dinances  provincial,  by  whatfoever  name  or  names  they 
*«  may  be  called  in  their  convocation  in  any  time  to  come, 
«*  (which  always  fhall  be  aflembled  by  authority  of  the  King's 
«  writ),  unlefs  the  fame  clergy  may  have  the  King's  moft 
*<  royal  aflent  and  licence  to  make,  promulge,  and  execute  fuch 
«*  conftitutions  provincial  or  fynodal  j  upon  pain  of  fufFcring 
**  imprifonment,  and  making  fine  at  the  King's  will. 

It  enaSs  further,  "  That  the  King's  Highnefs  (hall  have 
•*' power  and  authority  to  nominate  and  a/Egn  at  his  pleafur^ 
«  32  perfons  of  his  fubjeds,  half  whereof,  16,  to  be  of  th^ 
<*  clergy,  and  half  of  the  temporalty,  of  the  upper  and  nether 
«*  houfe  of  Pailiament,  who  fliall  have  authority  and  poWer 
**  'to  view,  fearch,  and  examine  the  faid  canons,  conftitutions 
^^^  and  ordinances,  provincial  or  fynodal,  heretofore  made  • 
«  and  fuch  of  them  as  the  faid  32  perfons,  or  the  more  part  of 
«*  them,  ftiall  deem  and  adjudge  worthy  to  be  continued  kept 
«'  and  obeyed,  ftiall  be  from  henceforth  kept,  obeyed  and  ac^ 
«  ceplqj  within  this  realm,  fo  that  the  King's  royal  aflint  be 
«'  f^rft  had  to  the  fame;  and  the  refidue  of  them  which  the 
"  King's  Highnefs  and  the  faid  32  perfons,  or  the  more  part 
«»  pf  them,  ihall  no^  approve,    or   ihall   deem  worthy   to 
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*^  be  aboHte,  abrogate  and  made  fruftrate,  fhall  from  thence- 
*^  forth  be  void  and  of  none  effect,  and  never  be  put  in  execu- 
*^  tion  within  this  realm." 

**  Provided  that  fuch  canons,  and  conditutions  and  ordi- 
*'  nances  provincial  or  fynodal,  being  already  made,  which 
*'  be  not  contrariant  nor  repugnant  to  the  laws,  ftatutes  and 
♦*  cuftoms  of  this  realm,  nor  to  the  damage  or  hurt  of  tjie 
*'  King's  prerogative  royal,  {hall  now  ftill  be  ufed  and  cxe- 
*'  cuted  as  they  were  before  the  making  of  this  a£l,  till  fuch 
**  time  as  they  be  viewed,  fearched,  or  otherwife  ordered  and 
*'  determined  by  the  faid  32  perfons,  or  the  more  part  of  them, 
*'  according  to  the  tenor,  form,  arid  efFedt  of  this  prefent  ad." 

In  this  ftatute  and  the  feveral  adis  of  continuance  nothing 
occurs,  as  was  obferved  before,  touching  the  perfons  over  whom 
the  obligation  of  canons  may  extend  ;  but  notwithftanding  that, 
two  obfervations  arife  upon  them  material  to  the  prefenc  con- 
sideration. 

Firjiy  That  both  the  King  and  the  clergy  thought  it  necef-  clear  from 
fary,  or  at  leaft  very  expedient,  to  take  along  with  them  the  con-  ^s^'^-^  ^9* 
currence  and  authority  of  parliament,  for  abrogating  part  of  K:ng  and  the 
the  ancient  canons,  and  for  confirming  and  eftablifhing  fuch  ciergv  thoug,hf  it 
part  as  was  to  remain  in  force  :  if  the  opinion  had  then  pre- "^^^^^7  ^?  ^^"^ 

•  lit  1  •  •   1       1  /•  /•      L  'the  aiithoiity  ot 

vailed,  that  the  convocation,  with  the  confent  of  the  crown,  paiiiamem  f.r 
could  have  ordained  canons  to  bind  the  whole  realm,  laity,  as  abrcgattng  part 
well  as  clergy,  the  King  with  the  convocation   (who  had  juft  ^^^^^'J^^''^*!J^"^^ 
then  given  the  ftrongeft  evidence  of  their  fubmiffion  to  his  will)  bJifhir.g  juch  p.^rt 
might  have  found  many  and  eafy  ways  of  doing  it  without  re-  fs  was  to  remain 
fort  to  parliament  5  but  the  wifdom  of  thofe  times  chofe  to  rely  ***  ^^'^** 
upon  this  other  method. 

Secondly,  If  the  (Jefign  of  reviewing  and  reforming  the  an- Nothing  Is  more 
cient  canon  law,  by  commiflioners  authorized  by  thofe  adls  of  certain  in  law 
parliament,  had  been  effeiSlually  carried  into  execution,  every  ^^^"  ***'*' ^^*: 
body  muft  have  admitted,  that  the  fyftem  of  ecclefiafticAl  laws  aLnc  under  a 
which  they  had  approved,  would  have  derived  its  binding  force  power,  that  aa it 
over  the  whole  realm  from  the  legiflaturej  for  nothing  is  "lore  ^^^"^^j^^^^j^^* 
certain  in  law  than  this,  that  when  any  a£l  is  done  under  a  grantor  ot  the 
power,  that  ad   is  deemed  to  be  done  by  the  grantor  of  the  po^^^l*  »«<»  ♦<> 
pov^er,  and  to  have  its  validity  from  hirn,  and  not  from  the  ^^*J^j^''J*|^*^j^ 
perfon  that  executes  it.-  This  muft  be  obvious  to  that  King  not  fr.m  the  i>ei>i 
who  pafled   the  firft  of  thofe  afts  of  parliament,  who  was  as  f°^  who  ck«.uu 
jealous  of  his  prerogative,  as  any  Prince  who  ever  fat  upon  *^* 
the  EngUJh  throne. 

I  proceed  now  to  confider  the  refolutions  and  judicial  opi- 
ipions  in  our  books  upon  this  great  queftion. 

U  u  3  The 
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In  the  prior  of         Xhc  firft  cafc  which  has  been  cited  on  this  fahjc&  is,  that 

f o //!  V.**i't.  it   ^^  ^^«  P"^r  o^  ^^^^^  ^o^.  6.  12.  abridged   by  Brooh^  tiU 

w«s  bid  down.    Ordinary  i.  The  clergy  of  the.  province  of  Canterbury  had  given 

b***h*^V**  "*'^  *  ^^"^'^  ^°  '^^  Kl''"g>  *"^  *^  ^^^  *^*  ^^  convocation,   whereby  it 

tion  had'^powcr    ^^^  granted,  had  inferted  a  provifo,  that  no  perfon  (hould  be 

tomiiceconfli-    difchargcd  from  being  a  collcdorof  this  tenth  by   force  of  any 

cUiTwhrrh"    privilege  or  exemption;  the  arch  bi  (hop  appointed  the  prior  of 

{c.yxdeSairte     Ltidi  lo  bc  collciftor  thcrcof,  and  to  pay  it  into  the  Exchequer. 

Jfj/r/O  rhai.  he    Xhc  prior  came  into  the  Exchequer,  and  (hewed  forth  letters 

onnotdoU*!*^  patent  of  exemption,  whereby  the  Kmg  had  difcharged  hitn 

thing  which  (hall  from  the  collection  of  any  tenths  and  fifteenths,   and  prayed 

bind  zip*  rm/#-     th^y  might  be  allowed  j  upon  fome  doubts  among  the  barons, 

^^^'  the  caufe  was  adjourned  into  the  £xchequer»ch amber,  before 

the  Lord  Chancellor  and  all  the  Judges,  and  doth   not  appear 

to  have  been  determined  ;  but  the  argument  both  at  the  bar 

and  on  the  bench  turns  upon  this  point,  whether    the  provifo 

in  the  ad  of  convocation  (to  which  the  prier  himfelf  wasto 

be  confidered  as  a  party)  did  not  amount  to  an    eftoppel  or  a 

waiver  of  this  privilege  for  that  time,  and  whether    he  ihould 

not  have  infifted  on  his  exemption   in  convocation,  and  have 

got  it  excepted  out  of  the  provifo, 

Upon -this  occaiion  Hodges^  who  was  then  Chief  Juftlce  qf 
the  King's  Bench,  faid,  in  refpe6t  to  what  had  been  infifted 
that  the  prior  fbould  have  had  an  allowance  of  his  letters  patent 
in  the  convocation,  it  is  nothing  to  the  purpofe,  fox  they  have 
power  of  thiiigs  merely  fpiritual ;  upon  this  ifeivton^  then  a 
judge  of  the  court  of  Common  Pleas,  faid,  the  ordinary  by  his 
convocation  had  a  power  to  make  falling-days  and  holy-days, 
but  not  to  allow  or  difallow  the  King's  patent  ^  and  that  they 
have  power  to  make  qonftitutions  provincial,  by  which  {ceux 
di  Sainte  Eglife)  (hall  be  bound  ;  yet  they  cannot  do  any  thing 
which  (hall  bind  the  temporalty,  and  this  opinion  was  not 
denied. 

Sa'kI  in  the  cafe  The  next  Cafe  in  order  of  time  is  that  of  the  Abbot  of  fFal^ 
Sri/^Lt^Af/"^  ^itfw,  M.  24 E.  4,  44.  b.  in  which  the  very  fame  point  came 
a4£.4.44.*.  again  in  queftion,  before  all  the  judges  in  the  JExchequer- 
thatthcconvoca- chamber  upon  the  like  letters  patent  of  exemption  granted  to 
power"o"bTnd  ^^^^  abby.  No  judgment  was  ever  given  upon  the  principal 
any  tem^al  mat'  point,  for  the  caufe  was  determined  upon  a  fault  in  the  plead- 
rer,  buc  only  thit  j^g    ^jyt  j^  (j,g  arguments  both  of  the  council  and  of  the  judges 

which  18  Ipiri  ••/••irt  ri  •  x^/?.^ 

tuai,  as  to  ordain  "^"ch  IS  laid  of  the  power  of  the  convocation.    Catejby  who,  as 
fafiing  days  and   I  take  it,  was  King's  Serjeant  (though  he  was  made  a  judge  of 
the^arToor**     ^^^  court  of  Common  rleas  the  fame  term)  argues,  that  the 
Jpiri^ua^udgei,    Abbot  ought  not  ^hen  to  have  advantage  of  this  exemption,  be^ 
caufe  he  was  a  party  to  the  grant,  and  concluded  by  the  provifo | 
for  faid  he,  among  the  clergy  the  convocation  is  as  ftrong  as  the 
parliament  is  among  perfons  temporal  ;  and  by  an  a6l  of  parlia- 
ment every  one  to  whom  the  a(St  extends  fhall  be  bou^d  ;  for  fha^ 
^very  one  is  privy  and  party  to  the  a<St  of  parliament,  for  thecom* 
fpp^is  have  Q^^  9ii  ^wo  (or  svcry  cpwpt^  gboftn  by,  ^i  to  bi^d  al\ 

tiw 
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the  county:  he  goes  on,  the  rcafon  Is  the  fame  as  to  the  convo- 
cation ;  for  every  abbot,  prior  and  beneficial  clerk,  is  privy  and 
party  to  the  convocation,  and  therefore  it  is  reafon  that  he  fhould 
be  elioppedby  a<5ls  done  in  convocation.  Piggot^  who  was  on  the 
fame  fide,  adds,  they  may  bind  themfelvesby  an  adt  of  con/oca- 
tion,  aVwell  as  we  can  bind  ourfclvcs  by  an  a6l  of  parliament ; 
and  therefore  it  is  reafonable  that  he  fhould  be  eftopped.  To 
this  it  was  anfvvered  by  Vavafor^  that  the  abbot  ought  not  to  be 
eftopp?d,  for  the  convocation  had  not  power  to  bind  any  tem- 
poral matter,  but  only  that  which  is  fpiritual  ;  videiiat  to  or- 
dain fading  days  and  holy-days,  and  they  are  only  fpiritual 
judges  i  and  therefore  to  fay  that  he  ought  to  have  (hewn  his 
chart  of  exemption  in  convocation,  is  againft  reafon,  for  the 
Xiiig's  letters  patent  arc  merely  temporal  matter. 

Upon  thefe  two  cafes  fome  obfervations  have  been  made  on  the  the  words  U 
part  of  the  defendant  ;  to  the  firft  of  thefe  c^fes  it  was  faid  by  [J|"f"'''/''*'  \ 
Dt)(5tor  Andrew^  that  Brooke  had  mifreprefented  it  in  his  abridg-  to  havc*no"?hcfi 
merit  by  making  Newton  fay,  that  the  convocation  could  not  do  ^*'<*  "?on  them, 
any  thing  que^  Hera  U  •Umporoltie  in  the  mafculine  gender,  for  ^^^  [^^j'fj'jj*/ -^^ 
that  the  words  in  the  original  year-book  were  la  tetnporaltie ;   that  edition  of  the 
le  temporaltie   means  fometimes  temporal  perfons,  but  la  temps-  yc*'-^ok,  it  it 
raltie  in  the  feminine  always  temporal  matters  or  things,  and  ;*  ^^^01*^  edit  on 
therefore  vjh?ii  Newton  faid  relates  only  to  temporal  rights,  aLndiUi/et.-m/fora/tie* 
imports  that  the  convocation  cannot  bind  thofe  ;   but  it  happens 
that,  in  framing  this  obje<Sion,onIy  the  lait  edition  of  the  year- 
book had  been  confulted,  which  is  falfe  printed  in  this  place; 
tor  I  have  looked  into  the  old  edition,  and  it  is  there  //  tempo-- 
raltie  in  the  mafculine  gender,  as   Brooke^  who  probably  tran- 
fcribed  it  from  the  original  edition,  has  quoted  it,  and  therefore 
this  criticifm  falls  to  » he  ground. 

It  was  faid  further,  the  point  in  that  cafe  was  not,  whether  That iVwfw,  in 
the  convocation  could  bind  temporal  or  lay  perfons,  but  tern- *^*  oiJinion  he 
poral  matters  or  rights,  for  that  the  prior  of  Leeds  was  undoubt-  powcr°of\hc 
ediy  a  fpiritual  perfon,  and  in  that  capacity  liable  to  be  bound  ;  convocation, 
but  the  queftion   was,  whether  they  could  ccmclude  him  from  *""»»»  «e™P''MJ 

i-.^.i  /-r^uT^-,!  r  .        pcrions,   as  well 

claiming  the  benent  of  the  King  s  letters  patent  of  exemption  asthings's  nJam 
which  was   a  temporal  right :  this   is  true,  but  afl^ords  no  an*  bytheopponton 
fwer  to  the  inference  from  Newton's  opinion  ;  for  it  is  plain  he  ^sJltl^£r'ifff^ 
gives  his  opinion  at   large,  upon   the  power  of  the  con voca- winch  worcs  fig- 
tion  to  bind  temporal  perfons  as  well  as  things;  and  confiders  "'^  *^*P**^*'"* 
the  King  as  bejng  affeded  by  that,  from  claiming  the  power  of  ""rlghts'^f  LV 
allowing  or  difallowing  his  letters  patent,  and   that  he  means  church, 
temporal  perfons  by  the  words /^  temporaltie  is  moft  plain  by  the 
oppofition  of  it  to  ceux  de  Sainte  Eglife^  which  'words  figni fy 
thofe  of  holy  church,  i.  /.  the  perfons  not  the  matters  or  rights 
of  holy  church  ;  fo  Brooke  conftrued  thofe  old  French  words, 
ceux  de  Sainte  Eglife^  for,  in  his  abridgement  of  the  cafe,  he  ufcs 
U  clergy  as  a  fynoiiymous  term  for  them, 

V  u  4  The 
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Whfn  the  cafe  Thc  like  objeftiofi  hath  been  made  on  the  cafe  of  the  Abbot 
of  the  Abbot  of  Q^jyaltham,  that  what  is  there  faid  related  only  to  the  convo- 

ff  a/tbjm  came  '  r  i  -      f  ■  •!_  j 

before  all  the  catioH  s  powcr  of  binding  temporal  matters  or  rights,  and  not 
J.idges  in  the  temporal  perfons  in  rt  eccleftaftica^  becaufe  the  Abbot  was  a 
cham^^r^Tvi-  rpiritual  perfon  \  but  this  is  no  anfwer  to  what  is  there  laid 
/Trfaid  thcpow.  down,  becaufe  it  is  ckar  to  any  one  who  will  attentively  con- 
er  of  ihe  convo-  ^-jj^^.  |^  ^y^^^  j^  jg  ^.^}^^^  {^^  granted  throughout  the  cafe,  that  they 

cation  doih  not  ,  ii-j^i         i  r>   .   n.  Lr  -^  ^ 

extend  over  thc  could  Only  bind  the  clergy.  Catrjby^  whole  point  was  to  carry 
temporal  rijihts  thj  ftrength  of  the  Convocation's  aft  as  far  as  pofllbie,  fetsout 
of  the  cic  ?y     ^j^j^  j^  ^^^  amongft  the  clergy,  entre  Ic  clerks,   the  convocation 

thtrmleivcs,  Jnd     .  n  x  \'  ft  r  \  i 

the  Abi  x's      IS  as  Itrong  as  the  parliament  amonglt  perfons  temporal ;  and 
cbim  of  cxcmp-  (hen  he  exprefsly  draws  a  comparifon  between    the    reprefenta- 
t ng  icTht  be-  ^^^^  in  parliament,  and  the  reprefentation  in  convocation,  and 
ing  a  temporal    makes  th?  Very  reafon  of  the  clergy's  being  bound,  to  be,  that 
fight,hc, though  jj^gy2j.g  jjj]   perfonally  prcfent  or  reprefented   in   convocation; 
Uunil/    *         ^^^  "pon  this  ground  Pigott  fays,    they  may  bind  themfelves. 
What  Vavafar  fays  afterwards  is  plainly  not  intended  generally, 
but  by  way  of  exception  out  of  this  indefinite  propofition,  that 
the  clergy  in  convocation  may  bind  themfelves  ^  for  he  fays 
notwithftanding  this,  the  Abbot  ought  hot  to  be  eftopped,  for 
the  convocation  had   not  power  to  bind  any  temporal  matter, 
but  only  that  which  is  fpiritual  ;  the  meaning  is,   though  the 
convocation  hath  power  to  bind  the  clergy,  yet  the  power  doth 
not  extend  over  the  temporal  rights  even  of  the  clergy  them- 
felves, but  to  matters  fpiritual  ;   but  this  claim  of  exemption  is 
a  temporal  right  of  the  Abbot's,   and  therefore  he,   though  a 
clerk,  is  not  bound  quoad  hoc.      The   nature  of  the    queftion| 
and  the  courfe  of  thc  reafoning  in  this  cafe,  feems  to  me  tore- 
quire  this  way  of  underftanding  it ;  and  if  fo,   the  point  I  am 
now  infiAing  on,  will  appear  to  be  there  allowed  on  both  fides. 

The eTccption at  The  next  Cafe  is  called  the  convocation  cafe^  \i  Rep.  72.  in 
the  end  of  the  which  the  like  opinion  is  laid  down,  founded  on  thefe  tWQ 
iT'^^^.^V.*  is  year-book  cafes  that  are  there  cited;  there  is  indeed  an  excep- 
mifprinted,  ar^d  t  on  at  the  end  of  the  cafe  relating  to  fpiritual  caqfes,  or  which 
00  weight  IS  10    concern  fpiritual   perfons,  but  that  fentence  is  certainly  mif* 

W  laid  upon  It.  •     .     1      r        •     •  -.L  r      r  j    ^i  / 

printed,  for  It  is  neither  grammar  nor  fenfe,  and  therefore  no 
weight  is  to  be  laid  upon  it,  neither  will  I  attempt  ^a  explaiq 

its  meaning. 


rtinonsthathavp  I'^  Caivdri^s  cafe,  5  Rep.  33.  h.  my  Lord  Coke  fays,  <«  If  ft 
been  allowed  by  *'  be  demanded  what  canons,  conftitutions,  ordinances  and 
iTth"n  thif "'  "  fynodals  provincial,  are  ftill  in  force  within  this  realm'%  I 
realm,  and  not  anfwer,  that  it  is  refolved  and  enadcd  by  authprity  of  parlia- 
repugnant  to  the  ment,  that  fu'ch  as  have  been  allowed  by  general  confent  and 
iXin^fo'rce  aT  cuftom  within  this  realm,  and  are  not  contrariant  or  repug- 
the  K»ng*8  ec-  nant  to  the  laws,  ftatqtes  and  cuftoms  thereof,  nor  to  the  dar 
jkfiailicai  Uws.  niage  or  hurt  of  the  King's  prerogative  royal,  are  ftill  in  force 

within  this  realm,  as  the  King's  ecclefiaftical  laws  of  the  fame. 

I^Qw  as  9P^fent  ^nd  ^uftoip  hath  ployed  ^hefe  ca(iq(is>  fo  nQ 
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doubt  by  general  confent  of  the  whole  realm  any  of  the  fame 
may  be  corredted,  enlarged,  explained,  or  abrogated. 

Moore  755.  cafe  1043.  and  Cro,  Ja.  37.  Trin.  2  Ja,  i.  At  an  ^J^^f^^^^ 
affcmbly  of  the  Lord  Chancellor  Ellefmere^  the   lords  of  ^^^  \ot  EUdmre,'^ 
council^  and  all  the  juftices  of  England  m  the  Star-chamber,  lords ot the cowi- 
this  queftion  was  propofed,  whether  deprivations  of  puritan  mi-  ^^h-^^^  f^Em^ 
liifters  by  the  high  commiffion  court  for  refufing  to  conform  to^/^a/inihcSt*r- 
thc  ceremonies  appointed  by  the  canons  of  1603,  were  lawful  j  chamber,  itwat 
to  which  all  the  judges  anfwered  that  they  were  lawful,  and  that  v«fowl^^ 
they  had  a  conference  touching  this  point  amongft  themfelves  ;  miniAers  Cy  tlM 
the  reafon  was,  becaufe  the  King  had  fupreme  power  ecclefiaf-  ^^i^  conmiiflw^* 
tical,  which  he  had  delegated  to  thofe  commiiEoners,  whereby  f^J"/^  ^**^     *** 
they  took  a  power  of  deprivation  by  the  canon  laws  of  the 
realm,  and  they  held,  that  the  King  without  parliament  might 
make  ordinances  and  conftitutions  for  the  government  of  the 
clergy,   and  might  deprive   them,  if   they  did  not  obey;  but 
without  the  King,  the  clergy  could  not  make  conftitutions. 

In  the  great  cafe  of  the  Bijhop  of  St,  David  and  Lucy^  Pafch,  The  clergy  «« 
1 1  /F.  3.  Garth,  485.  it  is  laid  down  by  Lord  Chief  Juftice  Holt,  conW^oT* 
and  not  denied  by  any  one,  that  it  is  very  plain,  all  the  clergy  byiheKinp;i^ 
^re  bound  by  the  canons  confirmed  only  by  the  King;  but*°*^'"^  tiieiakf 
they  muft  be  confirmed  by  the  parliament  to  bind  the  laity.       confirm^  ^ 

parliameot. 

The  report  of  this  cafe  in  Salk,  134.   is  in  this  point  to  the  Lord  RapBorl 
fame  efFed^,   though  not  quite  fo  full ;  but  as  this  opinion  ap-  ^?**  h^'  ^-  J- 
peared  to  be  of  great  weight,  I  have  looked  into  two  manufcript  reportof  The  cafe 
reports  of  the  fame  cafe, 
credit,  I  mean  the  late  ' 
^yre^  and  find  they  both 
jeant  Carthew  :  the  wprds  of  Lord  Raymond  are  thefe  :  per  Holt  F^ft  of  feijemt. 
Chief  Juftice,  the  clergy  are  fubjeft  to  a  law  different  from  that  ^''^^  "^^ 
to  which  the  laity  are  fubjeQ,  for  they  are  obliged  to  obey  the 
canons,  for  the  convocation  may  make  canons  to  bind  all  the 
clergy,  but  not  the  Jaity,  and  if  the  clergy  do  not  conform  to 
them,  it  may  be  a  caufe  of  deprivation* 

Trln,  T.  3  Anna,  Brltton  verfus  Standijb,  reported  in  Modern  No  canon  fince 
Cafes  188.  that  cafe  was  upon  a  motion  for  a  prohibition  to  th^  ^^V\  **»?"«*» 

.    -',    o    n-       I  .  r    '  •     n      »  1    •       • /r  r  •  ITiaoe  in  full  cott- 

cccleliaftical  courtj^  m  a  luit  agamlt  the  plaintitt  for  not  commg  vocation,  can 
to  his  parifti  church  on  Sundays,  and  not  receiving  the  facrament  p^'^P'-^o  '^z^"^ 
at  Ea^er-,  againft  the  prohibition  it  was  infifted  on,  as  it  has  *>^»^%™«^* 
been  in  this  caufe,  that  the  fpiritual  court  had  this  jurifdidion 
by  force  of  the  ancient  canon  law,  received  and  allowed  in  Eng-- 
fandj  and   likewife  by  the  90th  canon  in   Ib03,  Mr.  Juftice 
'Powell znd  Gould  thought  that  they  had  an  original  jurifdidion 
in  this  matter  by  the  antient  canon  law;  to  this  Lord  Chief 
Juftice  Holt  faid,  that  a  jurifdiftion  allowed  to  them  time  im- 
memorial muft  be  taken  to  belong  to  them  by  law  ;  but  what 
I  doubt  at  prefent  is,  whether  this  be  fo;  if  there  be  any  an- 
jf  jent  canon  fpr  it,  and  receive^  he^c  before  i^oj;,  I  will  agree 
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with  you;  but  if  not,  no  canon  fince  then,  though  made  m 
full  convocation,  can  propria  vigore  bind  laymen  j  afterwards 
a  prohibition  was  granted  to  declare  in  as  toTthis  point. 

In  Z)ui .^'^ cafe,        Davis^s  cafe,  Mich.  5  G.  I.  C  jB.  The  court  was   moved  for 

L^^}i  ^"  f '  a  orohibition  to  a  fuit  in  the  confiftory  of  the  bifhoD  of  &. 
JT/iij  faui,  it  w«  Davids^  againlt  the  defendant,  being  a  layman,  for  teaching 
the  prevailing  a  grammar  fchool  without  licence  ;  but  a  prohibition  was 
BorL'^no?'  ^^*"^^^»  ^y  re-^fo"  of  ^he  claufe  of  the  a^  of  12  Anna,  to 
biad  t be  laity,  prevent  the  growth  of  fchifm,  which  was  then  in  force;  in 
wiiiwutaa  *a  that  cafe  it  was  faid  by  Lord  Chief  Juftice  Kingy  that  it  was 
thercV*nrn*)ne  ^^^  prevailing  Opinion  the  canons  did  not  bind  the  laity  with- 
to  reprcicnt ibcm  out  an  dA  of  parliament,  there  being  none  to  reprtfent  them 
io  convocation,  [j^  convocation,  and  therefore  laymen  could  not  be  fued  in  the 
Court  Chriftian  for  breach  of  the  canon  for  keeping  a  fchool 
without  licence  before  the  making  of  that  acft,    12  jf. 

Having  now  gone  through  the  authorities  that  have  occurred 
in  Jupport  of  our  opinion,  it  is  neceflary  to  confider  thofe  that 
have  been  produced  on  the  other  fide,  which  I  think  were  but 
three. 

Sa'd  at  the  end  of      Thc  firft  was  the  Cafe  of  Bird  ^{\i  Smithy  Moore  781.   cafe 
the  cafe,  Bird     ,Q^^    y  ^  y^    ,     ^^;^^  ^25  deprived  of  the  parfonage  of  Su 

V.  Smithy  Moore     ,,•   /    /         a  -         r        i        l         i_-i>         Vr-  ^ 

781.  to  have     Nicholas  Avon    in   London  by  the  nigh  coHimiiSonefS,    for  not 
bcrn  refolded,     Conforming  himfelf  to  thc  canons  of  the  church  ;    whereupon 
of^Vc^<burT    ^^^  ^'"^  prefcntcd  Bird,  who  was  inftituted  and  induced,  but 
in»d.-byihccon    Smith  would  not  yield  the  pofleflion,  which  was  kept  by  force; 
vocation  and  ihc  a  writ  de  vi  laica  amovenda  was  awarded  out  of  Chancery,   and 
the^psrU^m-nr,    returned,  and  Smith  appealed   from    the  fentence  of  depriva- 
bind  in  all  m.t-  lion,  whereupon  Bird  filed  an  EngUJh  bill   of  a   very  unufual 
ters  eccUn.ftical  nature,  praying  that  he  might  be  put*into  pofleflion  of  the 
•f  parliament.     I'^ing,  pending  the  appeal,  and   until  the   fentence  fliould  be 
defeated.     The   Lord  Chancellor  Ellefmere  heard    thc   caufe, 
aflifted  by  Lord  Chief  Juftice  Popham,  Coke,  and  Flemings  C.  B. 
who  all  concurred  that  a  decree  fliould  bemade  to  put  Bird  in 
pofleflion  until  Smith  had  reverfed  the  deprivation.      It  is  faid- 
at  the  end  of  that  cafe  to  have  been  refolved,   that  the  canons 
of  ihe  church,  made  by  thc  convocation  and  the  king  without 
the  parliament,   bind  in  all  matters  eccltfjaftical,  as  well  as  an 
a<St  of  parliament ;  for  thst  by  the  common  law  every   bifliop 
in  his  diocefe,  archbifliop  in   his  province,  and  the  houfe  of 
convocation  in   the   nation,  may  make  canons  to  bind  within 
their  own  limits  ;  that  the  convocation  of  the  clergy  was  once 
a  branch  of  the  parliament  of  this  realm,  but  afterwards   fe- 
vered from  it  for  their  eafe,  and  carried   their  peculiar   func* 
tion  with  them  into  the  convocation- houfe  ;  that  a  clergyman 
cannot  now  be  a  member  of  the  houfe  of  commons,  nor  a^  Jay ▼ 
man  ot  the  convocation  ;  and  therefore,  when  the  convocario(i 
makes  canons  of  things  appertaining   to  them,  and   ih^  i^ing 
confirms  ^hcmi  they  wiji   bipd  th^  whpje  rc^lpo, 

li 
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It  muft  be  owned  that  this  is  a  very  extraordinary  cafe,  and  the  ^'^^  »"**  ^"w'^*. 
decree  fuch  a  one  as  would  not  be  allowed  as  a  precedent  at  this  ai^^'c^^^^H^f^' 
day,  which  is  a  good  caufe  to  ifufpeft  the  reafon  upon  which  it  the  decree  fuch 
is  built.     It  is  a  decree  upon  an  EngUJh  bill  in  equity,   to  turn  as  w,u  not  be    • 
a  minifter  out  of  the  pofTeifion  of  a  living  upon  a  fentence  of  c«;deniatVhisday! 
deprivation  from  which  an  appeal  was  in  fa(^  interpofed,  and  No  colour  of  Jaw 
to  ftay  all  fuits  at  common  law,  tho*  the  authority  whereby  the  ^^^l'^^^'^''^^^ 
fentence  was  pronounced  was  proparly  examinable  there  ;  in  dioceferarch- 
that  part  of  the  report  which  has  been  relied  on  in  the  prefent  biAop  in  hit 
cafe,  it  is  faid  by  the  common  law,  every  bifhop  in  his  diocefc,  C"^'""**^*** 

vL/L-i_-  •  iL.        rr  ...      noufe  of  convo- 

archbilhop  in  his  province,  and  the  houfe  of  convocation  m  the  cation  in  the 
nation,  may  make  canons  to  bind  within  their  limits  ;  but  is  nation  may  make 
there  any  colour  of  law  for  this  ?  could  every  diocefan  alone  withrn  th'e^"*'' 
make  canons  for  that  diocefe?  could   the  metropolitan  do  it  limits, 
alone  without  the  convocation  or  fynod  of  his  province  ?  moft 
certainly  not,  and  yet  this  is  delivered. 

But  laying  thefe  peculiarities  afide,  tho*  very  ftrong  things  Whatever  may 
are  there  reported  to  be  faid  of  the  power  of  convocation  to  bind  ^  '^*  P^^^  ^^ 
the  whole  realm  in  matters  ecclefiaftical,  yet  it  is  not  exprefsly  bind  ihVwhu?c 
faid  they  can  bind  the  laity,  nor  declared  in  words  what  perfons  rcaln?  in  mattcri 
they  can  bind  j  and  all  that  washeceflary  to  the  determination  fs^o^o^j^hlj^^ 
of  the  caufe  was,  that  they   could    obl^e  the  whole   clergy  wheie  fad  m 
of  the  realm  in  re  eccleftajlica^  for  both  the  parties  before  the  this  cafe  t bey  <:•• 
co^rt  were  clergymen,  and  the  deprivation  was  for  a  fpiritual  ^'"^^^^^'^^f 
caufe. 

The  next  authority  was  the  opinion  of  Lord  Chief  Jufticc  Ld.ch,  Juft, 
Vaughqn  in  the  cafe  of  Hill  againft  Good^  Vaugh.  327.  that  '^^^^^^^^X' 
by  a  lawful  canon  a  marriage  be  declared  to  be  againft  God^s  canon  is  a  law  of 
law,  we  muft  admit  it  to  be  fo ;  for  a  lawful  canon  is  a  law  of  the  kingdom  aa 
the  kingdom,  as  much  as  an  aft  of  parliament,  and  whatfoever  oruaihamemf 
is  the  law  of  the  kingdom  is  as  much  the  law  as  any  thing  elfe 
that  is  fo. 

This  is  certainly  true,  but  proves  nothing  in  the  prefent 
cafe,  becaufe  it  is  Alent,  and  does  not  determine  what  is  ne- 
cefTary  to  make  a  lawful  canon  as  to  this  or  that  particular 
fubjeft,   matter,  or  perfon,  which  is  the  point  now  in  debate. 

The  laft  cafe  cited,   was   that  of  Qrove  and  Elliot^  Pnfch,  i„  ,1^^  ^^j^  ^^ 
22  Car.  2.  2  Vent.  41.  There  was  a  motion  for  a  prohibition  to  Grove  ^nd  Eih'ot, 
a  proceeding  ex  officio  in  the  ecclefiaftical   court  againft  ^^K'^^'^^'  ^'* 
plaintiff,  for  keeping  a  conventicle  in  his  houfe;  the  argu- i^id^ihc King 
ments  both    at  the   bar   and   on  the  bench    turn  much  upon  an<)convocatioa 
this,  whether  the  fpiritual  court  had -originally  jurifdi<aion  of  part^ment^'caii. 
of  fuits,  for  keeping  conventicles  ;  and  if  fo,  whether  it  was  not  notmakeany 
taken  a\yay  by  the  ftatute  of  conventicles,  which  was  then  in  force?  "",<>"«  w*^'<:l» 
It  was  not  alleged  in  the  libel  that  there  was  any  prefentment  laft'i**^"**^ 
of  the  office  charged,  but  only  that  it  was  ex  parte  A^  B.  a  notary 
publick  ;  but  the  regifter  of  the  court  made  an  affidavit  that  the 
C^r4te  of  the  pari(b  had  made  a  prefentipei^t  ^  upon  this  it  was 

pb-« 
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objc£^cd  by  the  plaintifPs  counfel,  that  this  was  not  fufficicnt, 
for  that  the  reQor  or  vicar  of  the  pariih^  and  not  the  curate, 
ought  to  prefent.  This  objection  was  anfwered  by  the  113 
canon  of  1603,  which  provides  that  in  the  abfence  of  the  rec* 
tor,  the  curate  may  prefent, 

Ld.  Ch,  Juft.  From  hence  an  occafion  was  taken  to  difpute  concerning  the 
jXc.'*liT  f^^^^  of  thefc  canons;  Mr.  Juftice  Tyrre/i  faid,  I  hold  that 
tbe  con? ocatwoy  the  King  and  convocation  without  the  parliament  cannot  make 
with  the  aflfeat    ^nv  canons  which  (hall  bind  the  laity/ though  they   may  the 

of  the  King  un-     , '  »        ,  ^^»  .   rr/i-         rr        i         j-zri-*.''      T 

4er  the  treat  feai,  Clergy;  my  Lord  Chief  Jultice  tavghan  differed    in  this,  and 

may  nuke  C4-     faid,   the  canons  of  1603  are  certainly  in  force,    thoug/i  never 

gXi^no^*^   confirmed  by  aft  of  parliament;    and  that   the  convocation, 

church,  as  weJi    with  the  aflcnt  of  the  King  under  the  great    feal,    may  make 

concerning  laickt  canons  for  the  regulation  of  the  church,  and  that  as  well  con- 

uecdc  iuUckt.  eerning  laicts  as  ecclefufticks,  and  fo  is  Zy«^/u;^«</ •  indeed  they 

cannot  alter  or  refringe  the  common  law,  {tatute  law,  nor  the 

King's  prerogative  ;   all  that  is  required  in  making  new  canons 

is,  that  they  confine  theaifelves  to  church  matters* 

t^^c^  ^^  "*"*.  ^^  admitted  to  appear  from  hence,  that  Fayghan 
differing  in  Chief  Jufticc  was  of.  a  different  opinion  from  that  which  the 
iiodginent  wiih  court  has  now  delivered;  but  the  weight  of  this  authority,  will 
J^lifAl?i,{nd\he  ^^  greatly  weakened,  when  it  is  obferved,  that  it  was  upon  a 
other  two  declar.  motion  without  much  confideration  ;  that  another  judgeof  the 
ing  DO  opinion  at  court  declared  himfelf  of  a  contrary  judgment,  and  the  other 
t»on,"greai?y *^ '  ^^^  declared  no  opinion  at  all  on  this  queftion,  fo  that  it  comes 
weakens  ibii  only  to  the  opinion  of  a  fingle  judge  againft  another,  and  all 
••"^"y*  this  upon  a  point  not  properly  in  the  caufe  ;    for  it  did  not  ap- 

pear by  the  proceedings  in  the  fpiritual  court,  that  there  was  a 
prefentment  by  the  curate,  and  the  affidavit  was  irregular,  and 
could  not  fupply  it ;  and  the  whole  court  finally  held  that  it 
was  not  neceiTary  to  (hew  any  prefentment  at  all. 

The  opinioni  of  Upon  ftating  thefe  authorities,  it  is  eafy  to  decide  which 
pjcivton.  Coke,  preponderates  ;  as  to  that  extraordinary  anomalous  cafe  of  Bird 
%gXfxhT^  and  Smith  in  Chancery,  I  think  no  ftrefs  is  to  be  laid  upon  it, 
anJwer  of  the  and  then  there  remains  only  the  opinion  of  Lord  Chief  Jufticc 
judges  in  the  f^augban^  againtt  which  1  oppofe  the  opinions  of  Newton^  Coke^ 
^Tft  pre^ondc.  Tyrrell^  Holt  and  Kitjg^  and  the  anfwer  of  all  the  judges  in  the 
yauagainiitbc  Star-chambcr,  which  carries  in  it  a  plain  implication  of  the 
palpal?'''''  ""^  ground  we  now  go  upon. 

^candquejlion.  The  fecond  general  queftion  made  at  the  bar  was,  admitting 
The  fpiritual  ^}^^^  (^^  j^y  perfons  cannot  be  puniflied  for  a  clandeftine  mar- 
Pifdiaionby  riage  by  virtue  of  the  canons  of  1603,  whether  the  fpiritual 
the  ancient  ca-  court  had  jurifdidion  of  fuch  a  caufe  againft  them  by  the  ancient 
Mf"  If"^  dat !^  ^^"^"  ^^^  received  and  allowed  within  the  realm  of  England i 
dciiioe  marriage,  and  we  are  all  gf  opinion  that  the  fpiritual  C9urt  bad  fuch  a 
jurifdiiSicn, 

I 


I 


APPENDIX.  cM9 

I  have  had  occafion  already  to  mention  the  rule  laid  doifn  by 
my  Lord  Coke  in  Cawdrit's  cafe,  that  fuch  canons  and  confti- 
tu lions  ecclefla{lica1<,  as  have  been  allowed  by  general  confent 
and  cuftom  within  the  realm,  and  are  not  contrary  or  repugnant 
to  the  laws,  ftatutes  and  cuftoms  thereof,  nor  to  the  damage  or 
hurt  of  the  King's  prerogative,  are  ftill  in  force  within  this 
realm,  as  the  King's  ecclefiaftical  laws  of  the  fame;  this  rule 
is  warranted  not  only  by  the  reafon  and  nature  of  the  thing, 
but  alfo  by  a  ftrong  exprefs  declaration  of  parliament  in  the 
preamble  to  the  ftatute  of  25  //.  8.  ch*  21.  concerning  Peter- 
pence,  and  difpenfations;  and  though  in  the  provifo  at  the  end 
of  the  ftatute  25  H.  8.  19.  for  continuing  the  ancient  canon  law, 
until  the  intended  reformation  thereof  (bould  be  completed,  no 
mention  is  made  of  cuftom  or  ufage,  yet  there  are  words  of  the 
•Tome  import ;  and  in  the  a£t  35  H.  8.  cb.  16.  for  prolonging 
that  power  during  that  King's  life,  the  provifo  for  continuing 
the  ancient  canoQS  is  repeated  and  more  clearly  penned  thus, 
*'  Such  canons  conftitutions^ffff.as  be  accuftomed  and  ufed  here. 

Here  refts  the  fure  foundation  of  all  ecclefiaftical  jurifdi£lion  I^f^  f^^J^*  »»^» 
in  this  kingdom  ;  and  of  this  a  rational  and  natural  account  is  J?fc"'}|l"?J dowli 

fiven  in  a  manufcript  treatifeof  that  great  and  learned  Judge  that extermUtf* 
rord  Chief  Juftice  HaU^  which  I  have  perufed  :  ''  I  conceive,  ciplineof  the 
«  fays  h^  that  when  Chriftianity  was  firft  introduced  into  this  Sind  .ny  ^iTS 
'^  ifland,  it  came  not  in  without  fome  form  of  external  eccleiia-  fubmit  tott»  but 
*'  ftical  difcipline  (or  coercion)  though  at  firft  it  entered  into*||*^"'*y^'^^ 
«*  the  world  without  it;  but  that  external  difcipline  could  not ^po^*^wherc^th«- 
*•  bind  any  man  to  fubmit  to  it,  but  either  by  force  of  the  fu-  gownon  recdf • 
*'  preme  civil  ppwer,  where  the  governors  received  it,  or  by  the  ^j^j^'  fSnSj 
•*  voluntary  fubmiffion  of  the  particular  perfons  that  did  receive  Ln  of  the  partU 
'^  it ;  if  the  former,  then  it  was  the  civil  power  of  this  king-  «"^'  perfont 
"dom  which  gave  that  form  of  ecclefiaftical    difcipline   its  JjJ'^  ***^  "^^ 
*^  life  ;  if  the  latter,  it  was  but  a  voluntary  padi  or  fubmiffion, 
'"  which  could  not  give  it  power  longer  than  the  party  fub- 
'^  mitting  pleafed,  and  then  the  King  allowed,  connived  at, 
<'  and  not  prohibited  it,  and  thus  by  degrees,  fays  my  author, 
*'  introduced  a  cuftom,  whereby  it  came  equal  to  other  cuf- 
*'  toms  or  civil  ufages. 

It  remains  then  to  be  inquired,  whether  that  part  of  the 
canon  law  which  prohibits  clandeftine  marriages,  hath  been 
received  and  allowed  in  England.    ^ 

The  canons  of  the  council  of  Lateran  in  the  decretals,  /.  4; 
tit.  3.  ch,  3.  cum  inhibition  which  contain  a  general  prohibition 
againft  clandeftine  marriages,  and  require  publication  of  banns 
by  the  minifter  in  the  church,Vere  adopted  into  the  canons  of 
the  church  of  England  by  the  convocation  held  zi  London  3  £.  3. 
which  was  in  the  year  of  our  Lord  1328.  Lynwoad^  lib.  4.  tit, 
3.  de  ckndijiina  difpenfatione^  cap,  ^uia  ex  (ontra&ibus^  fays.  It 

Inflidts 
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inflifts  thepuniniment  of  fufpenfion  on  the  clergyman  for  three 
years,  ofFending  by  celebrating  a  clandeftine  marriage  ;  and  then 
adds,  Et  hujyfmodi  contrabtntis  ptena  diblta  percelUndo  ;  Lymv9»d  in 
his  glofs  on  the  words  pctna  dibita^  explains  them  thus  :  Erit 
arbitraria  eum  non  exprimatur.  Hodii  i)ir§  JU  contrabtntes  (nt 
aliqui  volant)  funt  ipfo  fa£fo  ixc9mmunUats  :  fo  that  he  took  it 
that  the  contrading  parties  marrying  clandeftinely.  were  lia- 
ble to  the  punifhment  of  excommunication. 

If  tb«rt  were  t  That  the  jurifdiflion  of  proceeding  by  ecclefiaftical  cenfures 
5j2edcou*<3^t  againft  lay  perfons  marrying  clandeftinely,  has  been  received, 
frMfdrng  by  ufed,  and  allowed  \n  England^  was  faid,  by  Dr.  jfndriWiinVM 
•cdefiaftical  cen-  argument,  to  appear  by  many  entries  in  the  regiftry  of  the  fee 
^on"f*^m^Ij^  of  Canterbury^  fome  whereof  he  cited  particularly  ;  and  it  muft 
ingcUndcAinely,  be  admitted,  that  a  long  courfe  of  fuch  precedents  would  be 
it  wooW  be  of  of  gfcat  weight  in  a  cafe  of  this  nature,  though  a  few  inftances 
r^€^  fbit  nt-  would  not,  becaufe  they  might  pafs  fubjilenticj  and  the  par- 
toie,  though  a  ties  might  chufe  to  fubmit,  rather  than  undergo  the  expeace 
f(eiir  inibocci     ^^^  clamour  of  a  fuit  for  a  prohibition. 

In  Mgtiingtey  It  is  therefore  more  material,  that  this  jurifdi6licn  hath  re- 
wM  Martini,  Jo.  ccived  thc  fanftion  of  a  judgment  of  this  court  in  the  cafe  of 
UlU'!th^iUD7  MattingUy  verfus  Martins^  Pafc.  S.  Ca.  1.  Jones  257.  That 
perfon  marry  cafe  was  upon  a  demurrer  in  prohibition  to  a  fuit  in  the  court 
^^TUTn^or*  ^^  ^^^  archdeacon  of  Berh^  againft  a  huft)and  and  wife  for  a 
licciiee,  they  are  clandeftine  marriage,  had  without  banns  or  licence.  Upon 
citable  for  it  in- argument,  Whitlock  and  Croki  were  of  opinion  that  the  pro- 
to  the  ^f^  hibition  ought  to  ftand  ;  but  Ricbardfm  Chief  Juftice,  and 

cal  court,  ana  no  •»,.,»•         %v  /•  -.  •    •  i  . 

ptobibition  liet.  Sir  Prtlliam  Joms  were  of  a  contrary  opmion,  that  the  pro- 
hibition ought  not  to  ftand  :  the  court  being  thus  divided, 
they  defired  the  advice  and  affiftance  of  i//tf/i&.  Chief  Juftice 
of  the  Common  Pleas,  Davenport  Chief  Baron,  Denham  and 
Hutton^  who  all  agreed  with  Richardfon  and  Jonesy  that  there 
ought  to  be  a  confultation  ;  and  the  fecond  point  mentioned 
in  the  book  to  have  been  exprefsly  refolved  was,  ^*  That  if 
*'  any  perfon  marry  without  publication  of  banns,  or  licence, 
««  difpenfing  with  it,  they  are  citable  for  it  into  the  ecclc- 
*<  fiaftical  court,  and  no  prohibition  lies^^'  and  a  confultatioa 
was  awarded. 

Otherwife  lay  This  refolution  is  in  point,  and  I  can  find  no  authority 
perfoM conttaa-  againft  it;  it  is  alfo  fupported  by  the  ftronger  reafon,  becaufe 
fwges"  wottwV"  though  clandeftine  marriages  have  always  been  complained  of 
without  fuch  a  as  a  great  grievance,  and  highly  detrimental  to  the  publick 
the^**nritual"  *"^  piivate  families,  yet  lay  perfons  contrafting  fuch  mar- 
court/have  been  riages,  muft,  without  fuch  a  jurifdidion  in  the  fpiritual  court, 
unpuniflied,  till  havc  been  abfolutely  unpuniftied,  until  the  late  ftatute  of  IV%  3. 
^.l^^^lzmlz  ^^P*  35*  was  made  j  which  is  not  to  be  believed. 

But 
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•    But  that  ftatute  gives  rife  to  the  third  general  queftion   in '^'^^r*"'''*' 
this  caufc,  which  is,  whether  this  jurifdiction  of  the  fpi ritual  ^"^''"'' 
court  is  taken  away  by  the  conftrudtion  and  operation  of  the  The  court  unani- 
ftatute  T  i^Z  IV.  3.  c,  25- /-  4-  which  inflifts  a  penalty  of  10/.  ^iat  the  Tame 
for  this  offence,  to    be  recovered   in   the   King's   court :   the  of  7  ^  8  fK  3. 
words  are  thefe,  "  And  for  the  better  afcertaining,  levying  and  hath  no  opera- 
••  collecting  the  laid  duties  on  marriages  and  licences  as  afore-  way  thr  cede- 
**  faid^  be  it  further  ena<3ed,  that  from  and  after  the  24th  of /iaft.caljurirdic 
•*  y^w^  1 696,  every  man  fo  married  without  licence  or  publica-  huJb*n/cljinJef- 
•*  tion  of  banns  as  aforefaid,  fliall  forfeit  the  fum  of  lO/.  to  be  tinely  marr.cd, 
*'  recovered  with  cofts  of  fuit  in  manner  as  aforefaid,  by  any 
**  perfon  who  fliall  inform  or  fuc  for  the  fame/* 

Before  I  confider  the  eiFeS  and  confequence  of  this  ftatute 
upon  the  main  queftion,  I  would  make  two  obfervations  upon 
it ;  Firft,  Thai  though  fome  doubt  was  made  by  Mr.  Serjeant 
Wynne  upon  the  fecond  argument,  whether  this  ciaufe  in  the 
ftatute  be  now  in  force,  yet,  upon  looking  into  the  ferics  of 
ftatutes  relating  to  ftamp  duties,  it  clearly  appears  to  befo; 
for  by  the  a<ft  of  8  ^  9  fV,  3.  ch.  19,  it  was  continued  till  the 

1  ft  of  Augujl  1706,  and  by  ihe  aft  5  An,  ch.  19.  f.  3.  it  was 
further  continued  for  the  term  of  96  years,  therefore  that  ob- 
jeSion  muft  be  laid  out  of  the  cafe. 

Secondly,  That  this  penalty  of  10/.  1$  infliftcd  only  upon 
the  hufband,  **  Every  man  fo  married  fhall  forfeit  it  \*  fo  that 
fuppofing  the  ecclefiaftical  jurifdidlion  to  be  taken  away  by  im- 
plication in  this  cafe,  it  could  only  be  as  to  the  man,  and 
then  the  prohibition  could  only  ftand  quoadWxm.  and  a  conful- 
tation  muft  go  as  to  the  proceedings  againft  the  wife. 

But  upon  a  mature  deliberation  we  are  all  of  opinion,  that 
this  ftatute  hath  no  operation  to  take  away  the  ecclefiaftical 
jurifdi&ion  as  to  the  huft^and  clandeftlnely  married. 

The  general  queftion  is,  whether  an  a.6l  of  parliament  in- 
flifting  a  pecuniary  penalty  or  other  temporal  puniflimcnt,  up- 
on an  offence  of  which  the  fpiritual  court  had  a  prior  jurif- 
didion,  without  a  fpecial  faving  thereof^  doth  not  take  away 
fuch  jurifdi<aion,  hath  been  much  agitated,  and  undergone  di- 
verficy  of  opinions. 

In  the  cafe  of  Grave  verfus  Elliot^  2  Ventris  41.  cited  to  ano- 
ther purpofe,  the  whole  court  of  Common  Pleas  held  that  tshe 
fpiritual  court  might  proceed  againft  a  perfon  for  keeping  a 
conventicle,  notwithftanding  the  ftatute  of  Charles  the  fecond 
againft  conventicles  :  So  in  the  cafe  of  Cory  againft  Pepper  in 

2  Levinz  222.  and  Sir  Thomas  Jones  131.  for  teaching  fchool 
without  licence. 

.    But  notwithftanding  this,    there  are  many  opinions  in  the 

books  to  the  contrary  j  and  the  cafe  of  Chadwuk  verfus  Hughes^ 

•  ^  Carth. 
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Girib.  464.  is  a  later  cafe,  and  is  diredly  oppofite  to  the  Tth* 
lution  of  Ctry  verfus  Pippir  in  the  inftance  of  teaching  fchool 
without  licence. 

The  cafe  of  Burdett  verfus  Matthews  in  the  firft  year  of  Q. 
JnneyN2L^  fubfequent  to  them  all,  and  then  it  was  thoughts 
point  of  fuch  difficulty  as  to  be  folemnly  argued,  but  by  rea« 
fon  of  the  death  of  one  of  the  parties  it  was  never  determined. 

the  ec-  It  muft  be  admitted  that  where  the  eceleiiaftical  cenfure  and 
fcwMu^tcm^-  f^^iporal  puniflimcnt  arc  both  levied  againft  the  fame  identical 
nt  p»iiifhin«nt  ofFcnce,  the  rule  of  Nemo  Us  puniri  debet  pro  eadem  deliHo^  is  a 
•jefcoth  leyied  ftrong  objcSion  againft  allowing  fuch  a  double  proceeding,  for 
tooJhoffenw!  the  ^^^  could  a  fentencc  in  the  ecclefiaftical  court  be  pleaded  by  way 
1«  cf  Nta»  his  of  auterfoits  €onvi£l  to  an  a£lion  or  information  upon  the  ftatutc. 

-H  iehtt  fro 
r  diliaa,   it  ftroog  ag«infl  allowiflg  a  double  proceediog* 

But  we  hold  the  cafe  now  in  judgment  to  be  a  kind  of  mid- 
dle cafe>  plainly  diftinguifliable  from  any  of  the  former  in  the 
material  ground  of  the  point  now  under  confideration. 

TW  peevniary  In  the  cafe  of  teaching  fchool  without  licence,  the  pecuniary 
h^^lJbi^^  penalty  cnadcd  by  the  ftatute  13  Car.  2.  of  uniformity,  is  in- 
jjCw.  2.  in  the  Aisled  dire<Sily  and  eo  nomine  for  a  punifliment  of  the  fame  of- 
ofeof  tewrhiog  fence,  and  in  the  fame  refpeft  for  which  the  fpiritual  judge  in- 
^tbiua-  ^^^^  ^^^  punifhment  of  excommunication  ;  the  intent  of  the 


ISI 


•ifummntfotti  temporal  punifhment  js  to  prevent  the  fuppofed  mifchief  of  ua« 
Sr!&°*"ffir^e  J^c^"^^^  perfons  teaching  fchool,  and  to  is  the  intent  of  the  ec- 
§nJ^tht^*  clefiaftical  cenfure  5  and  as  the  penance  enjoined  is  a  fatisfac- 
l^rttoa) judge  in-  tion  to  the  publick  for  that  offence,  fo  is  the  penalty  of  the 

*^.  «^<>»«^-  ftatute. 


juuuon. 


But  in  the  cafe  now  before  us,  the  penalty  of  10/.  on  the 
hufband  is  not  infli^ed  on  the  offence  of  a  dandeftine  marriage 
as  fuch,  I  mean  as  a  breach  of  the  publick  order  of  the  church, 
and  of  general  inconvenience,  and  evil  example,  but  collate- 
rally and  in  a  different  refpcft,  which  is  to  fecure  the  duties  on 
Biarriages  and  licences.  The  claufe  is  introduced  with  thefe 
exprcfs  words,  **  And  for  the  better  afcertaining,  levying,  and 
•*  collcQing  the  faid  duties  as  aforcfaid,  be  it  further  cnafl- 
**  cd,  i^c. 

This  makes  ft  in  reality,  and  not  in  fi£lion  only,  a  proceed* 
Ing  diverfo  intuitu  uhi  eadem  caufa  diverjts  rationibus  ventilaturj  as 
in  the  exprejjion  of  the  Stat*  de  Jriiculis  clerici*     2  In/i.  622. 

The  ftatttte  in-  The  ecclefiaftical  cenfure  is  to  punifli  the  offence direSIy^^  />- 
2!^aSf"a*cUii"  ^"''^  *^  ^'  '^  *  dandeftine  marriage,  a  crime  againft  the  publick 
aeflioe  marriage  order  of  the  church,  and  of  general  inconvenience,  add  of  evil 

being  a  fraud  on 

the  publick  rcveatte,^  but  the  cc«!efiaftici^  einftixp  is  to  puoUb  it  a«  a&  oi0en€e  againft  the  publick  order 

4(  the  churcb, 

.example  If 
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tkample;  the   ftatute  infliSs  a  penalty  in  refpeft  of  another 
confequence  arifing  from   it,  as  it  infers  a  fraud  and  diminu- 
tion of  the  publick  revenue  ;  and  this  reftridion  does  not  arife 
by  conftrudtion,  but  by  the  exprefs  declaration  of   the   legif- ' 
lature  themfelves. 

In  this  view  it  feems  rather  more  ftrong  than  the  common 
cafe  on  the  ftatute  18  Elsz,  ch,  3.  concerning  the  punifliment 
of  the  mothers,  and  reputed  fathers  of  baftard  children. 

-  The  ftatute  not  only  provides  for  the  indemnity  of  the  pa* 
rifli,  but  alfo  for  the  punifliment  of  the  ofience  of  lewdnefs ;  ^ 
the  words  are  concerning  baftards  begotten,  and  born  out  of 
lawful  matrimony,  (an  offence  aga(nft  God's  law  and  man's 
law),  the  faid  baftards  being  now  left  to  be  kept  at  the  charge 
of  the  parifli  where  they  be  born,  to  the  great  burthen  of  the 
faid  parifli,  and  to  the  evil  example  and  encouragement  of 
lewd  life,  it  is  enaded,  that  two  juftices  of  the  peace,  upon 
examination,  fliall  and  may  by  their  difcretion  take  order  as 
well  for  the  mother,  and  reputed  father  of  fuch  baftard  child, 
as  alfo  for  the  better  relief  of  every  fuch  parifli,  and  fliall  and 
may  likewife  take  order  for  the  keeping  of  every  fuch  baftard 
child,  ^^. 

This  ftatute  infli£ls  a  temporal  punifliment  upon  an  z8t  of  The  18  eUx, 
lewdnefs,  not  as  fuch,  viz»  as  a  fpiritual  offence,  and  mere  in-  ^^^^^  concemi 
convenience,  but  to  prevent  undue  charges  being  brought  up- o^lTftaH  "hi?''* 
on  parifties.     The  fpiritual  court  punifhes  it  by  penance  and  dren,  inflias 
ccclefiaftical  cenfures,  as  it  is  crime  of  incontinence,  a   fpi^  ^Jf^porai  pu- 
ritual  offence,  a  publick  fcandal    to  the  church ;  the  ftatute  prcvMt"undue 
punifhes  a  confequence  arifing  from  it,  the  having  a  baftard,  charges  on 
as  that  may  infer  an  unjuft  burtheii  upon  the  parilh  where  it  P".|J*"5  ^^ 

-     1  lu/-  '/^  \     •  J-        r     '        '  •         t     r-    'pintuaj  court 

IS  born;  and  tnele  punilhments  being  dtverjo  tntuttUy   in  thefe  puniflics  it  by 
different  refpedts,  the  one  for  the  criminal  a£i:  direcSly,  the  other  P«n^ncc>  as  it 
on  account  of  a  particular  evil  confequence  arifing   from  it,  fcandarto'the 
have  been  fuffered  to  go  on  hand  in  hand  ever  fince  the  making  church ;  and 
of  the  ftatute,  and  it  was  never  imagined  that  the  one  had  ^*^"*'^?''*'*^^" 

1     1    ,1  .1  ^^  nevw^bcen  ima- 

repealed  the  other  gi^^d  th^^  ^^e 

By  this  reafoning,  I  hope,  I  have  cftabliflied  a  fubftantial  trothcrr*''"^ 
diverfity  between  the  ground  we  go  upon,  in  determining  this 
cafe,  and  the  common  argument  which  hath  generally  been 
made  ufe  of  to  fupport  proteedings  in  the  fpiritual  courts  for 
offences  punifhable  in  the  temporal  courts  ;  that  argument  is, 
that  the  former  proceed  only />r(7y^/«/^  anima  of  the  offender, 
but  the  latter  punifh  him  cither  in  body  or  purfe. 

But  that  is  a  diftinftion  in  words  without  a  real  difference,  That  the  fplri- 
for  all  punifhment  is  intended  for  the  reformation  of  the  of-  tuai  courts  pro- 
fender,  and  an  example  to  others;  and  this  is  the  end  both  of^  r^/^^^^^"^]^^'"''^ 
the  ccclefiaftical  cenfure,  and  the  temporal  penalty,  when  they  {he  offends,  and 

the  temporal 
punifti  him  either  in  body  or  purfe,  is  a  dii^in£lion  in  words  wfthou^t  a  real  difFerence  ;  but  \a  this  cafe  it 
is  otherwife  iwhcrc  the  ecdcfiafti^al  cenfure  is  for  the  crimiaal  ait/  aod  (be  temporal  penalty  for  a 
fraud. 

Voi.  II.  X  X  '  are 
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are  b6th  inflided  immediately  and  dire&Iy  for  the  fame  thing  ) 
but  it  is  otherwife  here,  where  the  ecclefiaftical  cenfure  is  for 
the  criminal  ad,  and  the  temporal  penalty  for  a  fraud,  confe< 
quentially  arifing  from  that  ad;  further,  there  is  another  ground 
to  fupporc  this  proceeding  in  the  fpiritual  court,  and  to  dillin- 
gui(h  the  cafe  from  thofe  which  have  been  above  cited.  The 
rubricic  prefixt  to  the  office  of  matrimony  in  the  book  of  com« 
men  prayer,  both  thofe  of  2  fef  8  Ed.  6.  and  1 3  £s^  14  Cba.  2. 
fay  firft,  the  banns  of  all  that  are  to  be  married  together,  muft 
be  publiflied  in  the  church  thrice  on  feveral  Sundays  or  holy- 
days  in  the  time  of  divine  fervice. 

Br  the  ftatutet  This  provifion  is  confirmed  by  the  feveral  a£ls  of  uniformity 

7  \fiTcb?t  ^^  ^^^^^  Kings,  and  by  reference  is  exprefsly  made  part  of  the 

the  laity  are  icfpcdlive  ads.     The  zQ,  of  Uniformity,  i  EH^.  ch.  2.  re-enafis 

bound  by  the  xh^  book  of  common  prayer,  E.  6.  wit;hout  any  alteration  ia 

mi^Jnriith-  this  particular,  and  has  this  claufe, ///f?/>«  i6.  "   Be  it  further 

out  publira  ^'  enadlcd,  that^all   and  fingular  the   faid    ar^h-bifhops  and 

tionof  banns,  c(  biftops,  and  all  Other  their  officers  exercifine:  ccclefiaftical 

•ndbvthcfirft  .       w-Ar'.  ii  •         i  *  i^.    ^  •  .  • 

•a  arc  exprefsly       jurirdidtion,  as  Well  in  places  exempt  as  notexeinpt,  withm 
puniOiable  by  the  <«  their  dioceles,  ihali  have  fall  power  and  authority  by  this  ad 
chuii^h*  °jld^b*  "  to  reform,  correft  and  punifli,  by  cenfurcs   of  the  church, 
thriecondaa     "  all  and  fiogular  perfons  which  fhall  offend   within  any  ot 
the  power  of  the  cc  their  jurifdlftions  or  diocefcs  againft  this  ad,    and    ftatute;      I 
ud^to'L'coid-" "  a"y  other  law,  ftatute,  privilege,  liberty  or  provifion  here-      ■ 
nued  and  applied  ^<  tofore  made,  had  or  fufFered  to  the  contrary  nothwithftand- 
forpunifliinithcic  j^g  »>     Tjjg  ad  of  uniformity  13  ^  14  Ca.  2.    ch,  j^./e^ion 
l'g*'amft  ibis^ru      ^4"  runs  thus,  "  A"^  be  it  further  enaded,    that  the  feveral 
brick  of  the  pre-  **  good  laws  and  ftatutes  of  this  realm  which  have  been  formerly 
feni  book  or     <i  p^^^jg^  g^d  arc  now  in  force  for  the  uniformity  of  prayer,  and, 
common  pry  .  ^^  adminiftration  of  the   facrament  within  this  realm  of  Eng- 
**  land,    and    places   aforefaid,   (hall  ftand    in  full   force  and 
**  ftrength,  to  all  intents  and  purpofes  whatfoever,  for  theefta- 
**  blifhing  and  confirming  the  faid  book  of  common  prayer,  ts^r. 
*'  herein  before  mentioned,  t»  be  joined  and  annexed  to  this  ad, 
*'  and  {ball  be  applied,  pra6tifed  and  put  in  ufe,  for  the  punifh- 
**  ing  all  offences  contrary  to  the  faid  laws,   with    relation  to 
**  the  book  aforefaid,  and  PQ  other,'*  th,e  confequences  fol- 
**  lowing  from  thefe  claufes  feem  to  be,  Firfij  that  the  laity  are 
bound  by  the  rubrick  againft  marrying  without  publication  of 
banns  j  Secondly^  That  by  the  exprefs  words  of  the  a£fc  of  uni- 
formity,  I  Eliz.  they  were  punifhabl^e  by  the  cenfures  of  the 
church  for  acting  contrary  to  it.     Thirdly^  Tjiat  by  the  aft  of 
uniformity  13^14  Car,  2.  this  power  of  the  ordinary  is  con- 
tinued, and  dirtded  to  be  applied  and  praftifed   for  punifliing 
the  like  offence  againft  the  rubrick  of  the  prefent  book  of  com- 
mon prayer. 

Hereupon  a  new  queftion  arifes,  fuppofing  that  the  enafling 

this  pecuniary  penalty  by  the  Stat.  'j&S  ^K  3.  c.  35.  might  by 

implication  have  taken  away,  or  repealed  any  authority  which 

the  fpiritual  court  had  originally  in  this  matter  by  force  of  the 

2  canoa 
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canon  law,  whether  it  fliall  operate  to  take  away  a  jurifliflioii 
exprefsly  given  to  it  by  a  former  z&  of  parliament,  and  confe- 
quently  pro  ianU  to  repeal  that  a^  of  parliament. 

The  rule  touching  the  repeal  of  laws,  is  leges  poftirions  pri^  Subfequeattat 
gres  contrarias  abrogant :  but  fubfcquent  ads  of  parliament  in  jj/^ffi^f^** 
the  affirmative  giving  new  penalties,  and  inftituting  new  roe-  gitingnewp^* 
thods  of  proceeding,  do  not  repeal  former  methods  and  penaU  naitic8»  do  not 
ties  of  proceeding,  ordained  by  preceding  afts  of  parliament,  ""^^^^  ^ 
without  negative  words ;  and  as  in  7  6^8  ^.  3.  ch.  35.  there  ceding  •ai'wiUi. 
are  no  negative  words,  both  may  ftand  together,  and  either  the  <>"'  negative 
one  or  the  other  may  be  put  in  execution.  "^^^ 

BeAdes,  a  latter  zBl  of  parliament  hath  never  beenconftrued 
to  repeal  a  prior  a£t,  without  words  of  repeal,  unlefs  there  be  a 
contrariety  and  repugnancy  between  them,  or  at  leaft  fome  no- 
tice taken  of  the  former  law  in  the  fubfequent  one,  fo  as  to  in- 
dicate an  intention  in  the  law-makers  to  repeal  it. 

In  the  ad  of  King  fFtlliam  no  fort  of  notice  is  taken  of  the 
a£t  of  uniformity,  but  the  provifion  declared  to  be  for  a  different 
purpofe,  the  fecuring  a  particular  duty  or  revenue  to  the  crown. 

I  have  now  gone  through  the  reafons  upon  which  the  court 
founds  its  judgment,  and  in  doing,  it  I  have  been  the  more  large 
and  particular,  in  order  to  prevent  any  miilakes  about  the 
ground  of  our  opinion. 

The  evil  of  clandeftine  marriages,  is  one  of  the  growing:  9^^*^^  "^' 

•1        r   xi_      .•  J    jci-  c  I       •*•        •       r      .» na^gei  are  a  grow. 

evils  of  the  time;s,  produdtive  of  many  calamities  in  fami-ingetiUand there- 
lies,  and  of  great  mifchief  and  diforder  in   the  community,  fore  the  court 
and    therefore   we  thought  it  our  duty  not  to  weaken   any ^^^^f  "^^j^^'J*^" 
lawful  method  by  which  it  may  be  reftrained  and  punifhed.        by  which  they 

may  be  retrained. 

The  judgment  muft  be,  that  the  prohibition  ftand  as  to  pro-  The  prohibition 
ceeding  only  for  the  plaintifPs  being  married  at  ah  iincanonical  to  ftand  as  to  the 
hour,  (i.  e.)  not  between  the  hours  of  8  and  12  in  the  fore-  fo7X%miff»t 
noon,  that  circumftance  having  been  as  far  as  appears  to  us  being  married  at 
introduced  by  the  canons  of  1603,  and  that  a  consultation  be  f " "°""°"*"^ 
awarded  as  to  the  rcfidue  of  the  caufe.  fdudon"fwMded 

as  to  the  reiidue 

This  learned  and  celebrated  argument  was  made  by  Lord  ®^*^'""^*' 
Hardwicke^  in  delivering  the  opinion    of  the  whole  court  of, 
King's  Bench,  when   he  was  Chief  Juftice,  and  Sir  Francis 
Pagey  Sir  Edmund  Probyn  Knights  3  and  William  Lee^  Efquire, 
Juftic?s, 
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Account. 
See  IDtcttty    a^aflft  in  Ct)ancet^^ 

WHEN  there  is  a  plea  of  a 
ftated  account,  to  a  bill 
brought  for  a  general  one, 
the  plaintiff  mull  amend  j  but  pays 
only  the  cofts  of  the  day*  Page  I 

A  bill  may  be  brought  for  errors  in  an 
account,  though  it  has  been  ftttled 
for  three  or  four  years.  113 

Where  fraud  appeared  in  a  ftated  ac- 
count, the  whole  decreed  to  be  open- 
ed, though  it  was  a  ftated  account  of 
23  years  Handing.  119 

The  Houfe  of  LorcS,  very  often,  in  mat- 
ters of  account  which  are  intricate,  re- 
fer it  to  two  merchants  named  by  the 
parties,  to  confider  the  cafe,  and  report 
their  opinions  upon  it,  rather  than  leave 
it  to  a  jury.  144 

Where  peribns  have  mutual  dealings, 
figning  the  account  is  not  neceiTary  to 
make  it  a  ftated  one,  but  it  is  keeping 
Vol.  II. 


it  any  length  of  time,  without  making 
an  objedlion,  which  binds  the  perfon 
to  whom  it  is  fent,  and  prevents  his 
enterihg  into  an  open  account  after- 
wards. Page  2^2 
The  delivering  up  vouchers  is  an  af- 
firmation that  the  account  between  the 
parties  is  a  ftated  one ;  but  it  is  not 
abfolutely  neceiTary  they  fhould  be  de- 
livered up  at  the  time  the  account  13 


fettled. 


252 


Bankers  keep  the  drafts  which  are  made 

.  upon  them  on  files,   becaufe  they  are 

vouchers,  and  of  ufe  in  clearing  up 

difputes  between  their  ftiop  and  a  third 

perfon.  252 

If  a  defendant  by  his  anfwer  acknow- 

.  ledges  any  particular  furo  due,  though 

he  fwears  thoiefums  were  difcharged, 

yet  it  is  ftill  a  ground  ibr  diredUng  an 

account.  254 

A  plea  of  a  ftated  account  is  bad,  unfef) 
it  fhews  the  account  was  in  writing, 
and  what  the  balance  was*  .  399 


vy 
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When  at  law  a  perfop  in  an  account  is  al- 
lowed fums  under  40  j.  on  his  oath, 
he  mud  fwear  pofi  lively,  and  not  to 
his  belief  only  :  the  fame  direftions  as 
to  this  matter  are  given  under  a  decree 
in  this  court,  that  he  muft  peremptori- 
ly fwcar  to  the  fad.  Page  410 

The  cafe  of  Sturt  and  MelJiJb  being  very 
much  entangled,  and  the  tranfadUons 
of  long  ftanding,  the  court  chofe  ra- 
ther to  difmii's  the  bill,  and  leave  the 
plaintiff  to  his  adion  at  law,  than  di- 
rcd  an  account  before  the  Mailer.  610 

ZctinizUtnct. 

Where  a  man,  conufant  of  his  right,  fuf- 
fers  another  to  build  on  his  ground, 
without  fetting  up  a  right  till  after- 
wards, the  court  will  oblige  the  owner 
to  permit  the  perfon  building  to  enjoy 
it  quietly.  83 

Where  there  is  a  fecond  fuit  between  the 
.  fame  parties,  you  may  inM  on  an  ac- 
qoiefcence  under  a  decree  in  the  firil, 
unlefs  the  bill  be  difmi/fed  without 
any  prejudice  to  the  queMon  in  that 
caufc.  354 

Sttlnn.    Sec  jf^aoD  and  Ifcquiefcence, 

Where  the  motives  to  an  aftion  tire  un- 
juft,  though  the  caufe  of  action  was 
jud,  a  court  of  equity  will  always  take 
this  into  confideration,  though  they 
cannot  at  law  pay  any  regard  to  it. 

194 

Where  a  perfon  has  a  folcexchifive  right, 
which  is  infringed  upon,  if  an  aftion  of 
crefpafs  will  not  lie,  he  may  have  an 
adion  of  the  cafe  ;  for  the  law  will  not 
permit  a  man,  who  has  a  right,  to  be 
without  a  remedy.  392 


^dtmption. 


See  l^cgact*  datii5fa(- 
tfou. 


Where  after  making  a  will  a  father  ad- 
vances a  child  with  a  portion  as  great, 

or  greater  tijan  the  legacy,  fuch  provi- 
fioa  has  alvva}  3  been  held  an  ademp- 
tion :  but  when  the  deviie  has  been  of 
X  reiiidue^  no  iaitauce  wkere  a  fubie* 


quent  portion  has  been  held  to  be  » 
ademption .  Page  2 1 5 

y.  makes  a  will  the  4th  ofMaj  1738, 
foon  after  S.  makes  his  addrefies  to  die 
plaintiff;  and  inyufy  applied  to  J,  her 
great  uncle,  for  his  approbation,  who 
agreed  to  give  S.  500/.  and  drew  a 
note  payable  to  him  on  the  25th  of 
March  1739,  and  lodges  it  in  E's 
hands  to  be  delivered  to  5.  after  the 
marriage  was  had,  and  faid  he  would 
leave  the  plaintiff  fomething  by  will, 
but  would  not  be  obli^d  to  do  it;  on 
the  19th  of  Juguft  1738,  J.  dies;aii(i 
the  next  day  the  plaintiff  and  5.  were 
married.  Lord  Hardnvicht  held,  the 
legacy  of  1000/.  given  under  7. 'swill 
to  the  plaintiff,  was  not  fatis£ed  by  the 
500/.  given  upon  the  marriage  in  the 
tellator**  life-time.  ji6 

Where  a  father  gives  a  legacy  j^fsfr^ 
under  a  will  to  a  daughter,  he  mull  be 
underllood  to  mean  it  as  a  porudn; 
and  if  he  afterwards  gives  her  a  fom 
on  marriage,  it  is  an  ademption  of  the 
legacy.  5^^ 

Double  portions  are  v^hat  this. court 
ftrongly  leans  againft  ;  and  whether  the 
portion  giveh  in  the  life-time  he  Icfe 
or  not,  is  no  ways  material,  where  an 
orphan  is'  under  the  care  of  a  collateral 
relation,  and  he  by  will  gives  her  a  le- 
gacy,  which  is  expreffed  to  be  for  hei 
portion,  and  afterwards  provides  for 
her  in  his  life-time  ;  Lord  Hardwich 
was  inclined  to  think,  this  would  be 
an  ademption.  ^ig 

In  the  cafes  of  fatisfeftion  of  legades, 
parol  declarations  have  always  been  ad- 
mitted. r\% 

Where  a  father  gives  a  daughter  500/.  as 
a  portion  in  marriage,  and  fays,  I  will 
leave  her  fomething  by  my  will,  but 
will  not  oblige  myfelf  to  do  it,  tiiis 
would  not  be  an  ademption.  519 

The  altering  of  a  will  as  to  one  niece,  can 
never  be  taken  as  an  evidence  of  the 
teflator's  intention  to  alter  the  legacy 


as  to  another. 


5«9 


A  father  adminiih-atcr  dvranieminore^aU 
of  his  daughter,  who  was  executrix  and 
refiduary  legatee  of  her  grarfdmothcr't 
cltate,  agreed  when  fhe  married  th« 
plaintiff,  that  he  &oald  have  800 /» 

which 
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#rhich  m  the  fettlementis  called  a/or- 
Sion  :  Lord  Hardivick€  refufed  to  de- 
cree an  account  of  the  grandmother's 
perfonal  eftate,  as  fhe  liad  been  dead 
20  years  ;  but  directed  the  father's  re- 
prefentative  fhould  account  for  his  per- 
fonal ellate  as  to  the  800/.  only,  and 
interefl  at  4/.  per  ce«t^  from  the  mar- 
riage. Page  521 

S^mfntftratfon  atm  9^miniCtato^ 
See  Cieecttto^,  dpitituai  Coutt, 
iS^r^AiUn^  of  JUffeto,  See.  ^Xt%i 

An  admkdftrator  is  not  in  every  cafe 
chargeable  with  iatereft  on  account  of 
perfonal  eftate.  1 5 1 

Jt  is  not  an  invariable  rule^  that  an  admi- 
nilbator  ihould  be  allowed  colb  at  all 
events.  151 

The  court  had  decreed  an  account  againil 
C  of  the  aiiets  of  her  hulband  as  his 
adminifh-atrix  after  his  death ;  fhe  took 
all  his  goods  and  flock  in  trade,  and 
carried  on  the  fame  bufmefs :  The  Ma- 
iler reported  1400/.  due  to  the  plain- 
tiffs upon  the  balance  of  accounts, 
who  iniifled  on  interefl  for  that  fum  ; 
Lord  Hardavicke  held,  that  this  being  a 
demand  Btt  Jimple  control,  and  theadmi- 
miftratrix  not  having  yet  fold  the  goods, 
her  wly  fund  for  raijing  money ,  Jhe  jhall 
mot  be  charged  njoitb  interefi  on  the  1400I. 

439 

%Vi%^it.   See  4paSef0  Kepo^t,  ani^ 

d)att;. 

The  not  fwearing  exprefsly  to  words  fpo- 
ken,  but  adding  to  that  effed,  is  a 
proper  caution  in  an  affidavit.         60 

3se.    See  Jinfmu 

fllgtecmtnt.  Sec  ifiutcWt,  5ttfaiit, 
i^eaCe,  Cot>enant,  dtatntes  of 
C^ampe(tH>  Articles. 

The  court  of  chancery,  in  carrying  agree- 
ments  into  execution,  govern   them- 
felves  by  a  moxai  oot  a  mathematical 
^  certainty.  zo 


Where  a  part  of  the  agreement  Is  pef% 
formed  on  one  fide,  it  is  but  com- 
mon jullice  it  fhould  be  carried  into 
execution  on  the  other.  Page  100 

It  is  not  only  contrary  to  the  flatute  of 
frauds,  but  to  the  common  law  before 
the  ilatute,  to  add  any  thing  to  an 
agreement  in  writing  by  parol  cvi* 
dence.  383 

If  parties  are  entring  into  an  agreement^ 
and  the  will  out  of  which  the  forfeiture 
aroie  was  lying  before  them,  and  their 
council,  while  the  draughts  were  pre- 
paring, the  parties  fhall  be  fuppofed  to 
be  acquainted  with  tlie  confequence  of 
law  as  to  this  point.  59 1 

After  an  agreement  has  intireJy  fettled 
all  difpuies  between  parties  and  their 
feveral  rights,  the  hands  of  the  court 
are  fo  tied  up,  they  will  not  enter  into 
a  queilion  which  might '  have  been 
flarted,  had  there  been  no  fuch  agree- 
ment. j9a 

lljrecment  ^atol.  See  fbututt  of 
^rauDs  ano  pztiuvltn,  9steemcnt« 

Agreement  unDet  l^atio.  See  more  un* 
der  iC^artiase  Socage  ?l&om>0* 

9sreemettt>  tpben  to  be  petfo^men  in 
S^pztit,  anD  ttl^ti  nor* 

y.  D.  who  died  inteflate,  left  three  fibers  5 
his  perfonal  eftate  being  agreed  to  be 
divided  into  thirds,  two  mortgages,  one 
in  fee,  the  other  for  a  term,  each  jtbr 
150/,  were  allotted  to  the  defendant, 
one  of  the  fillers ;  before  any  afHgn- 
ment,  her  hufband  borrowed  200/.  of 
the  plaintiff  upon  note,  and,  as  a  fur- 
ther fccurity,  left  the  two  mortgages 
with  him,  and  gave  his  note,  pro- 
mifing  to  afilgn  them,  and  then  dies. 
Bill  brought  againfl  his  adnxiniflrator, 
i.nd. again  it  the  Liortgagors,  to  be  paid 
principfd  and  intereft,  or  to  foreciofe.  . 
Lord  lir.rd-ji'icke  held,  that  the  hujband's 
promije  to  procure  an  ajjig7iment  of  the 
mortgagts,  amounted  in  equity  to  a  difpo^ 
Jit  ion  cfthem  pro  tan  to,  fo  as  to  faiisfy 
theplamtiJTsdfbt,  ^hich  being  done,  they 
y  y  a  idong 
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hehng  u  ibi  'wife  as  her  cKofes  in  ac- 
tion, ^age  207 

A  provifo  in  articles  for  the  purchafe  of 
an  eftate,  that  if  either  (hoiild  break 
the  agreement,  he  Ihould  pay  100/.  to 
the  other ;  the  defendant,  on  being  of- 

.  fered  two  years  purchafe  more,  accept- 
ed it,  notvvithilanding  his  agreement. 
Lord  Hard-wkke  decreed  a  fpecifick  per- 
formance  of  the  articles  •  371 

The  offering  to  pay  the  ftipulated  fum 
will  not  vacate  the  agreement,  for  it  is 
no  more  than  the  common  cafe  of  a  pe- 
nalty. n\ 

A  penalty  has  never  been  held  to  releafe 
paities  from  their  agreement,  for  tho* 
incurred,  they  muft perform  it  notwith- 

.    ftanding.  371 


93rccment  on  )99artiase.  See  j^ettle^ 
ment  after  i^artfase. 

limitation  under  marriage  articles  XoA, 
^  the  intended  huiband  for  life,  remain- 
der to  the  iffue  "of  their  two  bodies, 
will  not  intitle  him  to  difpofe  of  the 
eftate,  but  will  be  carried  into  ftridl 
fettlement  in  this  court.  73 

If  a  fettlement  be  juft  in  general,  a  parti- 
cular advantage  to  one  fide  or  the  other 
;  will  not  affed  it.  521 

i,  a  taylor  by  trade,  and  poflefled  of  a 
real  eftate  of  1 4/,  per  ann.  in  1 7 30  made 
his  addreftes  to  W,  then  26  years  of 
age,  and  whofe  father  it  was  thought 
would  give  her  500/.  to  her  fortune: 
On  the  courtfhip  coming  to  his  know- 
"  ledge,  he  declared  his  diflike  of  the 
match,  and  forbid  W,  giving  5.  any 
encouragement;  the  courtihip  being 
carried  on  notwithftanding,  va  January 
1 7  3  2, 5.  met /iT.  in  a  market-town,  and 
there,  in' an  ale-houfe,  bonds  were  exe- 
cuted, to  which  two  ftrangers  were  wit- 
'  neffes,  and  the  only  perfons  prefent ; 
one  from  W.  in  the  penalty  of  600  /. 
conditioned,  that  if  fhe  did,  on  or  be- 
fore  the  expiration  of  13  months  after 
her  father's  death,  marry  5.  or  if  fhe 
fhall  not,  nor  will  not  marry  5.  but 
marry  fomc  other  perfon,  then  fhe  fhall 
pay  to  *9.  500/.  at  or  immediately  af- 
ter failure  of  fuch  marriage,  or  elfe  the 
*  obligation  to  remain  in  full  ferCe.  An- 


other bond  from  5.  the  fame  ivftf/^ 
mutandis^  with  that  from  W.  with  a  co- 
venant in  it,  that  if  he  fhall  not,  or  Will 
not  marry  W»  but  marries  fome  other 
woman,  to  forfeit  and  yield  up  to  W, 
for  her  own  ufe,  all  his  eftate,  real  and 
perfonal.  One  of  the  witneffes  to  the 
bonds  fwore  they  were  read  over  bcfbw 
execution,  the  other,  that  they  were 
not;  one  that  they  were  exchanged, 
the  other,  that  they  both  remained  ia 
the  cuftodyof  S.  In  1736,  thefathff 
of  W,  died,  who  left  her  340/.  the  13 
mvnths  expired,  and  then  W.  filed  her 
original  bill  to  be  relieved  againfl  her 
bond,  and  dying  fbon  after,  her  ad- 
miniftrator  revived  the  canie;  andi 
brought  a  crofs  bill  for  fatisfadtion  out 
of //^.'saffets.  P«^*53$ 

Though  a  parent  has  no  power  to  preraii! 
the  marriage  of  his  child,  yet  his  con- 
fent  is  expedled,  and  by  the  laws  of 
fome  countries  neceflary.  541? 

Lord  Hard'-wicke  compared  it  to  the  cafes 
of  bonds  given  before  marriage,  to  re- 
turn a  part  of  the  portion,  where  die 
fraud  was  not  between  the  contrading 
parties,  but  on  the  parents  of  one  of 
them,  who  being  deceived  in  this  re- 
fped,  it  has  induced  the  court  to  fet 
a(ide  fuch  bonds.  540 

Lord  Hardijuicke^o ubted  whether  a  breach 
of  the  condition  could  have  been  af- 
figned  without  5.*s  fhe  wing  a  tender  of 
himfelf  by  wridng,  or  fending,  ajid 
thought  his  afTent  muft  have  been  an 
aftual  propofal,  and  the  firft  ad.   541 

When  the  deeds,  previous  to  the  marriage 
of  the  plaintiff  with  John  Tyrrell,  were 
reading  over  to  her,  fhe  obferved  there 
was  a  miflake,  for  that  th?  moiety  of  th^ 
eflate  of  which  her  mother  was  feifed, 
was  limited  to  his  ufe  for  life,  and  not 
to  her  feparate  ufe  after  her  mdth^'s 
death,  as  had  been  agreed,  and  re- 
fufed  to  execute  unlei^  the  miilake 
was  redified;  in  order  to  do  this, 
by  the  defire  of  the  truftees,  he  gave- 
a  note  under  his  hand,  whereby  he 
agreed  with  the  plaintiflf",  that  Hit 
ihould  enjoy  and  receive  the  profits 
of  one  moiety  of  the  eftate,  after  th^ 
deceafe  of  her  mother  ;  The  mar- 
riage was  had  fhortly  after ;  and  in 
July  J739i  the  mother  died  i  and  in 

'-     'jyj 
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^uly  1 740,  Tyrtll  became  a  bankrupt  ; 
^nd  the  affignees  being  in  pofTeffion  of 
the  rents  of  this  moiety,  refufed  to  let 
the  plaintiiF  receive  them,  or  to  make 
any  fettlement  for  fecuring  the  receipt 
thereof  to  her  purfuant  to  the  agreement 
before  the  marriage.  The  Mafter  of  the 
^olls  of  opinion^  that  a  note  'under  tht 
hand  of  the  hufband  ought  to  be  looked 
upon  as  part  of  thefettlement,  and  as  the 
vjuife  'would  have  been  relie*ved  ifjhe  had 
brought  a  billagainft  the  hufband y  equally 
foy  as  brought  againfi  the  afpgnees  *who 
fland  in  his  place.  Page  558 

ParoJ  evidence  cannot  be  admitted  to  ex- 
plain the  agreement  between  the  par- 
ties ;  but  as  to  the  occasion  of  figning 
the  note  it  may.  560 

A  fettlement  will  controul  a  writing  ex- 
ecuted after  ;  but  the  parties  refuiing 
.to  execute  the  fettlement  without  it, 
they  muft  be  conftrued  as  one  intire 
agreement,  and  both  confident      560 

Though  the  y^'oxd^s  feparate  ufe  are  not  in 
,the  note,  the  words  enjoy  the  profits 
imply  it*  561 

In  the  plea  of  an  alien,  you  muft  aver 
the  perfon  was  an  alien,  or  otherwife 


it  is  no  bar. 


397 


Ah  alien  may  take  by  purchafe,  but  then 
it  is  for  the  benefit  of  the  crown.    398 

There  is  no  inftance  where  it  has  been 
held,  that  a  perfon  by  marrying  an 
alien  woman  is  feifed  of  the  eftate 
purchafed  by  her.  398 

Sttntiai  lSeft0. 

The  court  dire^  annual  reft s  in  an  ac- 
count of  the  rents  of  real,  but  not  of 
perfonal  eftate.  410 

A  mortgagee  by  entring  into  pofTeilion, 
by  his  own  ad  makes  himfeif  account- 
able ;  and  it  is  in  this  cafe  the  direc- 
.  tion  of  annual  refts  is  given .  410 


ahinttftp.  See  Atattttc  of limftationo. 

An  annuitygrantedby  the  Duke  tAWhar- 
Hit  to-Dr.  Toung,  in  confideration  that 


the  publick  good  is  advanced  by  th^ 
encouragement  of  learning,  and  in  con-  .^, 
iideration  likewife  of  the  love  he  bore  - 
to  him ;  this  is  not  a  legal  confideration, 
nor  does  it  amount  to  a  valuable  one 
in  the  eye  of  the  law.  Page  152 

Giving  up  a  pecuniary  advantage  at  the 
time  an  annuity  is  granted,  amounts  to 
a  valuable  confideration,  as  much  as  a  , 
fum  of  money  paid  down  at  the  time.   * 

There  being  arrears  due  on  the  firft  an- 
nuity, the  promifing  not  to  fue  for  them 
was  a  good  confideration,  and  from  that 
time  it  ceafed  to  be  a  voluntary  grant.  . 

In  refpeft  to  arrears  of  an  annuity,  there 

is  no  certain  rule  of  giving  intereft  ; 

.  the  moft  frequent  inftances  are,  where 

it  was  the  bread  of  the  wife  or  child. 

2U 

The  court  gave  intereft  on  the  arrears  of 
an  annuity  from  the  time  a  Mafter's  re- 
port was  confirmed, which  was  2  8  years, 
in  favour  of  the  reprefentatlve  of  the   * 
annuitant  only.  2U 

A  jun<^im  annuity  decreed  to  be  redeem- 
ed on  clearing  the  arrears,  and  paying 
the  whole  principal  fum  advanced,  and 
intereft  to  the  time  only,  the  plaintilF 
having  offered  io  redeem.  231 

After  the  regifter  had  drawn  up  the  mr- 

K  nutes,Lord  Hard'vjicke  declared,  he  had 
a  great  averfion  to  thefe  contrafts,  and 
that  he  would  haVe  decreed  a  redemp- 
tion ab  initio  y  if  it  could  have  been  done 

•  conMent  with  the  rules  of  equity.  235  "^ 

A  devife  to  truftees  of  a  fum  of  money, 
to  be  laid  out  in  the  purchafe  of  an  an- 
nuity r/f^zr  for  .^.  means  free  from  ta;ceM. 

376 

Where  an  annuitant  has  entred,  and  is  in 
pofTeflion  of  the  eJlate  charged  with  it, 
the  court  will  not  oblige  him  to  quit 
the  pofTellion,   till  the  grantor  allow*  ^ 
him  intereft  for  the  arrears  of  hi^  an-  * 
nuity.  41 1 


9iif  lser«    See  Courts  of  IlalD,  4Sbt« 
Dencc,  Cods,  IDefenDant^  3nfant«  \ 
iMea. 

Taking  exceptions  to  an  infufEcient  aa- 

fwer,    1.   .^itamQuat  to  a  demurier 

*       Y/3  tt 
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iLt   law    upon    an   infoficicnt   plea.  I  There  is  no  diflfcrence  betwecii  artkhf 


Page  Z4 

The  cafe  of  Ha-uukins  verfus  Crooke,  be-  1 
fore  Lord  Chancellor  King,  4  G.  2. 
was  not  determined  upon  latisfadory 
rcafona,  for  receiving  cofts  upon  a 
Mailer's  reporting  an  anfwcr  iniuffici- 
cnt,  is  by  no  means  accepting  it  for 
an  anfwer.  24 

Lord  Hard'Mtcke  inclined  to  tliink,    that 
where  there  is  an  amended  bill,  and 
an  anfwer  put  in  to  it,  tlie  plaintifi'  is 
in  titled  to  a  decree /ra  cenftjjo,  abilradt- 
cd  from  any  proceedings  in  the  origi- 
nal caufe.  25 
As  well  on  commifriv'>ns  to   take  anf>vers 
and  pleas  in  the  country,  as  before  the 
Malters  in  chancery,  the  commiiiioners 
ihall  fee  the  defendants  fign  their  an- 
fwers  or  pleas  f^r  the  future.           289 
\Vhcre  a  piainiifis  charged  by  an  anfA  ei , 
he   muft  difcharge  himfelf  by  proof, 
and  cannot  do  it  by  reading  the  whole 
anfwer  as  he  may  at  law.                 383 
Lord   Hdrdwkki  doubted,  whether  an 
infant  can,  before  he  comes  of  age, 
put  in  a  new  anfwer,  fo  as  to  rehear 
the  caufe   over   again  ;    for  if  there 
ihould  be  a  decree  againft  him  on  the 
fccond  hearing,  he  may,  with  as  much 
reafon,  put  in  a  third  anfwer,  which 
^ould  occaiion  in£nite  vexation.     487 


6n  an  appeal  from  the  Rolhy  the  appel- 
lant may  be  let  into  new  evidence, 
which  was  not  read  there,  provided  he 
\|irxll  give  up  his  depofit,  408 


unexecuted  in  toto,  Or  in  part  only  J 
for  all  the  caies  go  upon  this  groandi 
that  what  is  covenanted  to  be  done,  is 
conlidcrcd  as  done.  Page  54$ 


»Oet0.     Sec  tf^ecttto},  |5attE, 
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Admiflion  of  affets  by  an  executor  to  one 
legatee,  is  an  admiffion  to  alh  5 

It  is  not  a  general  rule,  that  any  "pcrfoa 
who  has  afi'ets  may  be  made  a  defen- 
dant ;  to  conftitute  fuch  a  perfon  a 
neceffary  party,  the  plaintiiFmuftihew 
he  either  denies  he  has  any  affcts,  or 
applies  them  improperly,     ^  33 

The  court  never  eileem  it  an  ingredient 
to  take  the  aflets  out  of  the  hands  of 
an  executor,  that  he  is  not  of  affluent 
fortune,  fo  long  as  the  teftator  himfelf 
has  placed  this  confidence  in  him,  widi- 
out  regarding  his  circumftances.     126 
A  fon  and  a  daughter  by  one  venter,  a 
fon  by  the  fecond,   the  father  dies  in- 
debted, the  fon  by  the  firit  enters,  is 
feifed,   and  dies ;   the  daughter  is  in- 
titled,  being  ^poffejjiofratrisy  and  is  li- 
able to  her  father's  debt.  206 
It  is  an  inaccurate  exprefTion,  to  fay,  a 
reveriion  after  an  eitate-tail  is  not  af- 
fets,  for  there  is  a  liablenefs  which 
makes  it  aiTets  infuturo.  206 
After  afiets   are  difcovered,    by  a  bill 
brought  in    this  court,    the  plaintiff 
fhall  not  be  turned  over  to   law,  but 
decreed  a  fatisfa6 ion  here.  363 
The  court  will  not  charge  interefl  upon 
an  executor,  who  makes  ufe  of  alfets 
come  to  his  hands,  in  the  way  of  his 
trade.                                                 603 


9rt(clc£(.    See  IJjtccmcnt, 

*thc  af  tides,  and  the  indenture  of  releafe, 
in  this  cafe,  muft  be  confidered  as  one 
and  the  fame  a£l,  being  both  dated 
bn  one  and  the  fame  day,  and  a  dif- 
ferent conftruftion  ought  not  to  be  put 
upon  them.  ^  457 

^tticles  are  confidered  in  this  court  as 
minutes  only,  which  the  fettlement 
Inay  afterwards  explain  more  at  large. 

545 


3(retd  mat(l)allcti>  mn  in  tofiat  t^t 
Debtc  ave  to  bt  |»tli.  See  K^M, 
Crctito?,  I^cfr,  under  Matters  ctmtrth- 
'verted  between  the  Heir  and  Executor^ 
&c.  Denjije^  l>emjee,  Sfecifick  Lega^u 


A  de^ife  of  an  cftate  charged  with  thfr 
payment  of  debts  to  a  coUateiral  rela-n 
tion,  being  a  devife  ^o  a  ftraagerj,  thf 
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defcent  is  broke,  and  it  is  eq^uitablc 
affets.  Pa^e  293 

Where  a  mere  truft-eflate  defcends  upon 
an  heir  at  law,  it  will  be  confidered  as 
legale  and  not  as  eauitable  afTets.  293 
II,  who  was  feifed  in  lee  of  an  eftate,  ha- 
ving borrowed  money  in  1724,  gave  a 
bond  for  it,  and  a  mortgage  on  it  for  a 
fecurity afterwards:  in  1728, by willhe 
devifes  the  mortgaged  eftate,  and  a 
freehold  for  three  lives  to  his  wife,  and 
appointed  her  fole  executrix ;  in  1734 
he  purchafed  one  nioiety  of  the  rever- 
iion  in  fee  of  the  fifehold  eftate,  and 
the  other  moiety  in  1737,  and  died 
without  alterjing^his  will ;  the  queftion 
was,  if  the  perfonal  eftate  is  not  fuffi- 
cient  to  pay  the  mortgage,  whether 
the  eftate  defcen4ed  on  the  plaintiff 
fliould  not  make  up  the  deficiency,  fo 
that  the  eftate  devifcd  to  the  wife  might 
not  be  affeded  whilfc  there  were  real 
aflets .  Lo  rd  Hard^j^icke  held  at  the  fir  ft 
hearing,  the  nuife  ivas  not  intiiled  tofuch 
exoneration  in  a  court  of  equity  ^  but  muft 
take  the  eftate  ixjith  its  burthen,  424 

On  the  one  hand  it  would  be  hard  for  an 
heir  at  law,  out  of  a  fmall  pittance,  to 
pay  a  debt  out  of  it  in  favour  of  a  de- 
vifee,  and  on  the  other  hand,  where  the 
eftate  defcended  is  large,  it  would  be 
bard  to  leave  the  burden  on  the  fpeci- 
£ck  devifee  when  the  mortgage  almoft 
'.  exhaufts  the  eftate :  on  account  of  thefe 
difficulties  Lord  Hardwicke  adjourned 
the  cafe  to  fearch  for  entries  of  judg- 
ments at  law  on  the  ftatute  of  fraudu- 
lent devifes,  and  for  precedents  in  equi- 
ty, where  there  are  fpecialty  debts  and 
mortgaged  eftates  devifed  befides.  427 
Lord  Hard^icke  was  of  opinion  that  the 
wife  is  intitled  to  have  the  mortgage 
upon  the  eftate  devifed  to  her  exone- 
rated out  of  the  real  aflets  defcended 
upon  the  heir,  and  reverfed  the  former 
decree  totally  as  to  this  point.        430 
Where  a  will  fets  out  with  a  defire  that 
the  debts  may  be  paid  in  the  firft  place, 
the  wife  with  refped  to  creditors  muft 
have  tak«n  the  eftate  cum  onere  devifed 
to  her,  but  is  not  fufiicicnt  to  fix  the 
burden  upon  the  legatee  fo  as  to  make 
a  variation  with  regard  to  the  diiferent 
funds  out  of  which  the  debts  are  to  be 


paid ;  or  tranfpofc  the  order  in  which 
they  are  to  be  applied  for  that  pnrpofc. 

To  lefl'en  the  eftate  which  remains  to  the 
wife  under  the  will,  where  the  intention 
of  the  teftator  was  totally  to  di&nhcrit 
the  heir,  would  found  harfli  in  a  court 
of  equity.  43 1 

It  is  the  rule  in  equity,  that  perfonal  aifcts 
muft  be  firft  applied  to  fatis fy  a  fpeci- 
alty debt,  and  if  deficient,  the  heir 
Ihall  be  charged  for  the  real  aflets  de- 
fcended. 434 

In  Pitt  verfus  Raymondy  the  bill  was  to 
have  fatisfadion  out  of  the  afTcts  de- 
fcended L'nd  devifed  ;  Lord  Talbot  di- 
rected, if  the  perfonal  were  not  fuS- 
cient,  an  account  was  to  be  taken  of 
aftets  defcended,  and  if  thefe  were  de- 
ficient, then  of  the  devifed  eftate,  which 
fhews  his  opinion  as  to  the  order  in 
which  the  aifets  were  to  be  marftiallcd. 

434 

The  land  in  the  cafe  of  Galt^n  and  Hum- 

cock  is  given  to  the  wife,  which  muft 

mean  eSeclually,  for  if  iubje«5t  to  the 

mortgage,  it  is  an  ineftedual  deviie, 

43^ 
The  eleftion  of  the  creditor  to  come  ior 
fatisfudion  either  again  it  the  real  or  per- 
fonal eftate  will  not  determine  what 
fhall  ultimately  be  the  fund  which 
fhall  be  charged.  438 

The  rule  in  marlhalling  of  affets  is  of  lach 
confequence  to  the  practice  of  tJiis 
court,  that  it  ought  to  countervail  any 
arguments  of  hardihip  to  particular 
perfons,  439 


^KTcts  b^  ncCccnt  ant>  in  tbc  I)nnt>s  of 
t^et)cic.   Seei^o^tgasc,  €j;ccutoj; 

A  man  cannot  by  any  form  of  conveyance 
whatever  raile  a  fce-fimple  to  his  own 
right  heirs,  by  the  name  of  hcir^j,  as  a 
purchafe,  fo  as  to  prevent  tiie  rever- 
fion  from  being  aii'ets  to  fatisfy  the 
debts.  57 

7*.  Z>.  on  his  marriage  fettled  his  eftate  on 
himfclf  for  life,  on  iiis  wife  for  life,  re- 
mainder to  truilecs  to  prefwr.e  contin- 
gent remainders,  rcn;uiaicr  to  his  iirft 
and  ewery  other  ion  in  taie  male,  rc- 
y  y  4  maiudtjr 
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mainder  to  hlmfelf  in  fee ;  a  Ton  born, 
the  father  dif 'j  indebted  by  bond,  the 
.ion  afterwards  dies  without  ifl'ue,  but 
by  his  will  devifes  his  eftate  to  the  de- 
fendant in  fee.  Lord  Hardivicke  beU, 
the  r ever fioH  being  come  intotojjejjion  ixjas 
ajjits  to  pay  the  father's  debts  ^  mot^with^ 
Jiandiag  the  devife  of  the  Jon.    Page  204 

9iB0ninefitanli9(rtgnee6.  Seel^eafes, 
IBaron  anD  ^Feme. 

As  at  law  an  afilgnee  of  a  term  may  afiign, 
and  thereby  get  ri  •  of  his  fubfequent 
rent,  and  the  covenants  which  run 
with  the  land,  a  fortiori  he  may  do  it 
in  equity.  546 

A  hulband  may  difpofe  of  a  poffibility  in 
equity,  if  afligncd  for  a  valuable  con- 
iideration ;  but  it  muil  be  an  afTign-* 
ment  of  that  particular  thing,  and  not 
reilonly  on  intention  and  conibu^lion 
of  words  in  a  covenant.  549 

9ttac^ent,    See  ^ocef0. 

Sttatnlier. 

An  inquiiition  of  attainder  is  only  to  in- 

,  for;p,  and  does  not  in  title  the  crown 

to  any  right.  399 


Stto^ne^  (General. 

The  Attorney  General  of  courfe  grants  a 
noli  projequi  to  a  criminal  profecution, 
"where  an  adtion  of  trefpafs  will  lie  302 


^eto^ne^  ann  4^olIc{to^  See  a)jtctg, 
IDtebs  cattiiefs,  %iil  of  ISebte)))^ 
j^after  m  Ct)ancer^. 

Japhet  Crook  in  1 7  28,  being  under  a  pro- 
fecution for  perjury  and  forgery,  em- 
ployed the  defendant  as  his  attorney  to 
get  bail,  which  he  did  accordingly,  and 
during  this  tranfaftion  drewCrcc/^ 'swill, 
who  direded  a  legacy  of  1 000/.  to  the 
defendant,  and  509  /.  apiece  to  the  bail, 
and  afterwards  die  defendant  got  a  bond 


for  the  fecurity  of  Ms  ItgSLCf  \  CnS 
afterwards  revokes  this  will»  and  by 
another  appoints  the  plaintiff'execatrix, 
and  makes  her  refiduary  legatee ;  after 
the  death  of  the  teflator,  the  defendant 
brings  an  adion  on  his  bond^  and  has  a  ' 
verdid  and  judgment ;  a  bill  broaght 
to  be  relieved  againft  it  for  fraud;  Cndt 
living  ^  years, after  giving  the  bond, 
and  not  attempting  to  be  relievedi 
Lord  Hardwicke  decreed  for  the  de- 
fendant on  the  firft  hearing,  bat  on  the 
rehearing  reveried  his  former  decree 
being  thoroughly  convinced  it  wai 
wrong.  ^VH 

An  attorney  ought  not  to  take  a  bond 
for  fervices,  but  if  a  dlient,  with  his 
eyes  open,  will  give  one  of  his  own  ac;* 
cord,  itisnotabfolutely  void*         26 

The  ftatute  2  G.  2.  c,  23.  having  laid 
down  certain  rules  for  regulating  die 
behaviour  of  attomies.  and  folicitorsj, 
with  regard  to  their,  clients,  they  have 
fmce  that  a£l  been  confidered  as  officers 
of  juftice,  and  dated  fees  allotted  them, 
which  they  ought  not  to  exceed.     27. 

When  an  attorney  is  retained  to  appear, 
and  he  does  not  appear  accordingly,  die 
court  will  punifh  him  for  it ;  and  on 
the  other  fide,  an  atto^-ney  once  chofen 
cannot  be  changed  witho^it  the  exprcfs 
leave  of  the  court.  27 

From  the  alliance  there  is  between  ah  at- 
torney and  his  client,  the  court  will 
relieve  the  client  againft  the  extbrtion 
of  an  attorney.  ^- 

Courts  of  equity  vjdll  order  an  attorney's 
bill  to  be  taxed,  though  his  client  has 
given  him  a  mortgage  to  fecure  what 
was  charged  to  be  due  to  him  on  accountr 
of  a  law  fuit.  ^q' 

A  clerk  in  court,  who  lends  money  to  a 
folicitor  to  carry  on  a  caufe,  is  not  in- 
titled  thereby  to  detain  a  client's  pa- 
pers as  a  pledge.  j  j , 

By  the  flatute  oiWeftm,  i.  c.  ^g.  attort 
nies  and  ferjeant  counters  who  have 
afted  unbecoming  their  profeffion  may 
be  filenced  and  not  allowed  to  be  heard 
any  more  m  the  way  of  their  bufinefs. 

Where  a  folicitor  is  guilty  of  male  praAi- 
ces,  he  maybe  degraded  by  having  Mm 
fbuck  o^t  of  thefoU offolicitors."  ^73 

A 
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A  folicitor  having  taken  a  judgment  of 
his  client  for  400/.  whilft  the  caufe 
was  depending,  and  alfo  feveral  extra- 
ordinary charges  appearing  in  his  bill ; 
Lord  Hardtuicke,  though  adjufled  and 
allowed  feventeen  years  ago,  referred 
the  bill  to  be  taxed,  and  ordered  the 
judgment  and  other  fecurities  to  be  de- 
livered up.  Page  295 
A.  folicitor  makes  an  abfolute  conveyance 
to  himfelf  pf  xooo/.  from  the  plain- 
tiff's wife  whilft  Ihe  was  parted  from 
her  hufband,  prepared  fix  weeks  be- 
fore, and  not  executed  till  three  weeks 
after  flie  left  him,  at  a  lodging  the  de- 
,  fendant  got  for  her ;  the  confiderations 
.  expreiTed  in  the  deed  are,  /or  /eruices 
dfine  and  favours  Jhe^iun ;  the  bill  was 
brought  to  fet  afide  the  deed  as  obtained 
by  fraud,  and  that  it  was  intended  as  a 
.  conveyance  in  truft  for  the  daughter  of 
.the  plaintiff,   though   the   defendant 
omitted  to  make  any  declaration  of 
fuch  truft.    Lord  Hardi»icke  on  all  the 
circumftances  of  this  cafe  decreed  the 
'  deed  ihoqld  ftand  only  as  a  fecurity  for 
'  fuch  fum  as  was  juftly  due  to  the  de- 
fendant, and  that  the  furplus  muft  be 

•  deemed  a  truft  for  the  daughter,  who 
.  being  dead  it  devolves  upon  the  plain- 
tiff as  her  reprefentative,  296 

If  an  attorney  pendente  lite  prevails  on  a 

client  to  agree  to  an  exorbitant  reward, 

the  court  will  either  fet  it  afide  intire- 

.  ly,  or  reduce  it  to  the  ftandard  of  thofe 

fees  to  which  he  is  properly  intitled, 

298 

The  court  of  King's  Bench  was  the  pro- 
'.  per  court  to  examine  into  the  partiality 
,  of  the  arbitrators,  as  the  award  was 
t  made  a  rule  of  court  there,  which  the 
;  plaintiff  might  have  done  by  ihewing 
«  caufe  why  the  rule  for  an  attachment 
on  the  non-performance  of  the  award 
.   fhould  not  be  made  abfolute.  155 

Where  the  parties  have  agreed  to  make 
.    the  fubmiffion  to.  an  award  a  rule  of 

•  court,  and  to  be  reftrainedfrombring- 
^  ing  a  bill  in  equity,  the  arbitrators, 
.  notwithftanding  the  award  may  be  de- 
;  fedive  in  point  of  law,  n\ay  plead  it  in 
v...]bftr  to  a  bill  ^re.  395 


Arbitrators  may  plead  the  award  in  bar 
to  a  bill  charging  partiality,  but  they 
muft  fupport  their  plea  by  ihewing 
themfelves  impartial,  or  the  court  will 
give  a  party  a  remedy  by  making  them 
pay  cofts,     ^  Fage  395 

Where  a  fubmiffion  to  an  award  has  been 
made  a  rule  of  court,  it  is  a  conte^ipt 
of  that  court  to  difpute  the  order,  un^ 
lefs  they  can  ftiew  partiality,  corrupt 
tion  or  mift)ehaviour  in  the  arbitrators. 

A  plea  was  put  in  to  a  bill  broi^ght  to  fet 
afide  an  award  and  for  a  general  ac^ 
count.  Lord  Hardntjicke  allowed  it  a$ 
againft  the  general  account^  but  helcV* 
that  the  plaintiff  was  not  precluded  at 
the  hearing  from  objecting  to  the  awar4 
for  fraud  or  partiality  in  the  arbitrators^  - 

It  is  improper  to  come  into  this  court  tQ 
fet  an  award  afide  merely  for  an  object  v, 
tion  in  point  of  form.  504  , 

Courts  of  law  formerly  ufed  too  much 
nicety  in  determining  awards.         504 

Though  arbitrators  refer  cofts  to  be  taxed, 
yet  fuch  reference  will  not  vitiate  the 
award  at  law.  504 

If  courts  of  equity  were  to  take  greater  la- 
titude in  determining  awards  than  courts 
of  law,  it  would  introduce  confufion  * 
and  uncertainty,  and  therefore  it  is  bet- 
ter for  them  to  adhere  to  one  rule.  504 

As  courts  of  law  have  faid  they  will  never 
make  a  prefumption  to  overturn  an 
award,  fo  neither  will  a  court  of  equity. 

505 

Where  an  award  is  good  to  a  common  in-i 
tent,  and  anfwers  the  purpofe  of  par- 
ties in  fubmitting  td  a  reference,  the 
court  will  not  fet  it  afide  upon  trivial 
objedlions.  '  r^c 

If  arbitrators  delegate  their  power,  the 
award  is  totally  void.  50C\ 

It  is  not  neceffary  for  arbitrators  to  chaik ' 
out  particularly  the  method  in  which 
the  award  is  to  be  carried  into  execu- 
tion. •  ^oc 

Where  arbitrators  have  awarded  releafes, 
the  leaving  it  to  the  court  to  give  di-.' 
regions  to  a  mafter  to  fettle  the  form 
does  not  vitiate  an  award,  506 

One  partner  brings  a  bill  againft  another 
tp  difcover  and  be  relieved  agaioil 
frauds,  Mc.  the  defendant  pleaded  an 

agree- 
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tgrcf ment,  that  in  cafe  any  diiTenr ncc 
ihouid  arife  between  them,  it  was  to  be 
Teferxed ;  and  the  matters  in  thcf  laiu- 
tiff^s  biil  relate  only  to  a  partnerihip, 
ftnd  yet  have  ne/er  been  fubniitced  to 
arbitration,  nor  has  he  ever  propofed  a 
reference,  thv>ugh  the  defendant  offer- 
ed and  was  always  ready  to  do  iti  herd 
Hardnuicke  difallonued  the  plea ;  for  as  it 
is  a  bill  /# d'tfcQ^jeVy  and  be  relieved agaivjl 
frauds f  the  arbitrators-cannot  examine  on 
path,  ivkrcb,  by  the  agreement,  th.^ 
ffould  ha've  bad  a  pcnver  of  doing.  ^«',?^' 

569 


See    3nfatu, 


SIR  J.  B.  remainder  in  tail  in  the  eftate 
in  queilion^  being  diftrcfTed,  conveyed 
two  manors,  of  the  yearly  value  of  300/. 
cxpedlant  on  an  ellate  for  life  in  hi. 
uncle  Sir  Samuel  Barnardijlon,  for  the 
fum  of  3CX)/.  to  the  defendant,  hib 
heirs  and  alligns,  from  and  after  the 
deceafe  of  Sir  Samuel  Barnardifion, 
without  iffue  male.  1 3  3 

Sir  f.B,  brought  a  bill  to  be  relieved 
againft  this  bargain,  as  unconfcionable. 
Lord  Hardwcke  held  it  a  'Void  convey- 
Mncey  even  in  point  of  la-sv ;  for  as  the 
plaintiff  had  a  remainder  in  tail  only,  he 
<euldbut  convey  fuch  eftate  as  he  body  and 
not  difpofe  of  the  inheritance,  133 

A  perfon  who  conveys  an  eltate-tail,  con- 
veys totum  ftatum  Juum,  which  is  an 
eftate  for  life ;  and  as  the  deed  in  this 
caic  only  carries  an  eftate  for  life,  it  is 
not  fuch  an  eftate  as  the  panics  con- 
traded  for,  and  therefore  void.       134 

A  judgment  of  6000/.  being  taken  at  the 
time  of  the  purchafe,  as  a  fecurity  for 
the  performance.  Lord  Hardvficke  di- 
irefted  it  ihouid  ftand  only  as  a  lecurity 
<br  principal,  intereft,  and  cofts,  and 
no  larther.  1 34 

^'here  are  all  the  material  ingredients  in 
this  cafe,  as  in  thofe  which  have  been 
cited,  to  fet  afide  this  agreement  as  a 
catching  bargaia  againft  a  neceftitous 
Iwir.  135 


What  guides  the  court  in  all  thele  cafe, 
is  the  tsidng  the  advantage  of  an  heir*! 
being  diilreifed,  and  is  the  princip^ 
ground  of  thefe  decrees.  Page  135 

The  court  have  always  extended  their  re- 
lief  in  fuch  cales,  for  the  fake  of  the 
pubiick,  to  prevent  people's  gaming  to 
the  prejudice  of  improvident  perlons, 
and  thR  ruin  of  f.imiJies  ;  Cofts  decreed 
to  Sir  John  Barnard 'f^cn,  \  36 

If  a  perfon  will  enter  into  a  hard  bargain 
with  his  ey^  open,  a  court  of  equity 
will  not  relieve  him  upon  this  footing 
only.  ,    25, 

1B«t(itt  anl^  ftmz*  See  iDepofitfoni, 
affisument,  '^t^zi^,  >%»tftalM9, 
^^o^joer,  oaill,  Jrttters,  ^greemtrrt, 
)B()en  to  be  fictfoiiiKb  In  Specie  o; 
not,  ».mbittpt,  IDotBcc,  IDcbiCc, 
IRctic.iiption  Ann  ipoieciofate,  it  rc« 
nitons,  iiDoni)0,  ^ftion,  Api^ftaal 
Court,  ^dxx\d%z. 

A  wife,  who  cannot  in  conicience  confent 
to  fuch  an  anfwer  as  is  drawn  up  by  the 
hufband,  i\ali  be  allowed  to  anfwer  di- 
ftindl  from  him.  ^q 

Where  a  hulband,  by  menaces,  prevails 
on  a  wife  to  put  in  an  anfwer,  he  may 
be  puniftied  for  a  contempc.  ro 

A  criminal  converlation  again/l  a  hufband 
cannot,  in  a  civil  fuit,  be  read  in  cvi- 
dence  againft  a  wife,  as  it  would  tend 
to  make  her  incur  a  forfeiture  of  her 
portion,  efpecially  if  fhe  is  an  infant* 

64 

A  wife  may  as  well  diipofe  of  perfonal 
eftate,  over  which  fhe  has  an  abfolute 
controul,  as  ftie  can  diipofe  of  real 
eftate  by  joining  in  a  fine  with  her 
hufband ;  and,  on  her  confent  in  court, 
her  fortune  was  direded  to  be  paid  to 
the  hulband,  though  he  appeared  to  be 
an  infolvent  perfon,  (5^ 

A  father  by  deed  creates  a  trufl  of  a  real 
eftate,  for  the  benefit  of  his  daughters, 
and  direds  the  rents  to  be  paid  them, 
whether  fole  or  covert,  for  their  fc^ 
parate  ufe  j  they  marry,  and  join  with 
their  hulbands  in  bonds,  for  money  lent 
to  then-  hufbands ;  the  truflees  under 
the  fatli^jt:*9  deed  ordered  to  pay  th» 
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ifents  and  profits  of  the  truft  cftate  to 
the  bond  creditors.    '  Page  68 

^Though  ahufband  has  impofed  on  a  wife, 
by  giving  her  a  bond  void  at  law,  yet 
this  court  will  eftablilh  the  agreement 
according  to  the  intention  of  the  par- 
ties, 97 

This  court  will  not  allow  a  wife  mainte- 
nance, where  there  is  full  proof  ef  her 
elopement  and  adultery.  97 

The  hufband  having  pofTelTed  himfelf  of 
the  greatell  part  of  the  wife's  fortune, 
and  left  the  kingdom,  the  intereH  ari- 
fing  from  trull  j^oney  was  direded  to 
be  paid  to  the  wife  till  the  hulband 
thinks  proper  to  return,  and  maintain 
her  as  he  ought.  98 

p.  gives  a  third  of  a  moiety  of  the  refidue 
of  his  perfonal  ellate  to  S.  P.  who  mar- 
ries, and,  whilft  out  of  the  kingdom,  af- 
figned  together  with  her  hulband  the 
third  of  a  moiety  which  was  to  arife 
out  of  P.'s  eflate,  in  trull  for  their 
daur^hter,  provided  they  died  before 
they  came  to  England,  S.  P,  's  firil  liuf- 
baad  died,  J*nd  Ihe  iiftenvards  married 
a  fccond,  v/ho  furvivcd  her:  If  Jhehad 
continued  a  ^donu^  Jhe  'would  have  been 
intitled  ton  decree  for  this  third,  and  no 
notice  njjculdhan^  been  taken  of  the  daugh- 
ter's intereft.  1 80 

A  hulbtind  cannot  fue  for  a  wife's  chofe 
in  action  till  he  has  adminillred.      180 

If  a  bond  be  given  to  a  feme  fole,  who 
marries  afterwards,  the  hulband  and 
wife  muft  join  in  the  aftion ;  other- 
wife,  if  made  to  the  wife  after  marriage, 
the  hulband  alone  may  bring  the  adUon, 
and  recover.  208 

A  liufband  may  affign  the  truft  of  a  wife's 
term,  unlefs  it  be  a  trail  from  himfelf 
for  the  wife's  benefit ;  ^q  likewife  he 
may  difpofe  of  her  mortgage  in  fee, 
as  well  as  her  mortgage  for  a  term, 

208 

A  hulband  may  affign  a  wife's  poflibility, 
if  it  be  for  a  valuable  confideration, 
and  he  may  releafe  her  bond  without 
receiving  any  part  of  the  money.     208 

A  promife  during  ciiverture  does  not  bind 
a  wife;  but,  if  i^epeated  after  the  huf- 
band's  death,  if  is  a  confirmation.   245 

Coverture  is  no  e^ijcufe  for  not  redeeming 
^  inortga£;e^  foj^  if  a  wopian  becomes 


;  afterwards  difcovert,  the  flatnte  of  Iw. 
mitations  will  run  from   that   time. 

Page  ^11 

A  feme  covert,  who  had  a  feparate  eftate» 
employed  workmen  in  her  huiband't 
houfe,  without  his  diredUons,  andpro^ 
mifed  to  pay  them ;  the  Mailer  of  the 
Rolls  doubted,  whether  a  parol  promife 
can  fubjefl  lands,  but  ihe  fubmitting 
to  pay,  he  decreed  accordingly.     379 

A  hulband  has  a  mortgage  upon  hiseftate^ 
the  wife  joins  with  him  in  charging  her 
own ;  if  Ihe  furvives,  her  ellate  'ihall 
be  looked  on  only  as  a  pledge,  and  ihe 
is  intitled  to  be  fatisfied  out  of  hi« . 
eflate,  as  Handing  in  a  mortgagee'* 
place.  '  384 

Where  the  hulband  alTigns  the  wife'* 
trufl  of  a  term  for  a  valuable  confide-" 
ration,  the  aflignee  need  not  make  s 
provifion  for  the  wife  before  he  could 
be  intitled.  421 

As  at  law  the  hulband  could  difpofe  of  *- 
term  for  years,  fo  he  may  dilpofe  of  the 
trul'c  of  a  term,  for  the  fame  rule  of 
property  mult  prevail  in  equity  as  well 
as  at  law.  421 

This  differs  from  the  other  cafes,  for  the 
hufband  at  once  affigned  all  the  fortune, 
and  which  he  could  not  reduce  inta 
pofleflion  without  the  afiiflance  of  thii 
court.  422 

The  material  point  was,  the  afiignment 
of  the  whole  portion,  and  if  fuch  a  prac- 
tice fhould  be  allowed,  it  would  defeat 
all  the  care  of  the  court  with  regard  ta 
infants.  422 

The  wife's  portion  has  been  decreed  to  the 
hulband,  though  he  has  not  made  a  fet- 
tlement  adequate  to  it,  where  the  fet- 
tlement  was  before  marriage,  other-. 
wife  on  a  voluntary  fettlement  after 
marriage,  448. 

Where,  by  fettlement,  the  wife  has  aa 
ellate  tx  pro'viftone  'viri,  the  court  ha$ 
refuled  to  interpofe  to  fettle  the  e^te 
otherwife.  47T 

Every  voluntary  conveyance  of  the  hulv 
band  is  not  fraudulent  againft  credi* 
tors.  ^  5 1 J 

Though  a  hulband  by  law  is  bound  ta . 
maintain  his  wife  and  child,  yet  the 
fund  out  of  which  the  maintenance  i% 

.  tp  arife^  arc  li^lc  tp Ju^  q^editors.'  5 1  j 
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The  decrees  in  the  ipiritual  court  for  ali- 
/nony  and  maintenance,  are  only  againft 
the  peribn  of  the  hulband,  but  affed 
not  the  hulband's  eftate  fo  as  to  take  it 
from  his  creditors.  Page  5 1 3 

The  confiderations  in  deeds  are  not  to  be 
weighed  in  too  nice  fcales.  514 

The  hufband  during  the  coverture  has  a 
legal  remedy  by  diibefs  for  the  arrears 
otthe  wife's  annuity>  without  being 
firil  obliged  to  make  a  provifion  for 
hen  514 


Vanl^titvt.  SeeCompoOtfon  of  lDcbt0, 
under  ]Debt0,  ^rct)ant0. 

An  aflignee  under  a  commiilion  of  bank- 
juptcy,  cannot  compound  adebt,  with- 
-  out  a  previous  meeting  of  the  creditors. 

7 

Creditors  in  bankrupt  cafes  are  intitledto 
the  intereft  thehufbandhas  in  the  wife's 
tbtje  in  aShu  during  his  life.  5 1 5 

The  reafon  why  commiflioners  of  bank- 
rupts compute  intereft  on  debts  no 
lower  than  the  date  of  the  commiifion 
is,  becaufe  it  is  a  dead  fund.  528 

Under  old  a£b  of  parliament,  a  man  was 
confidered  as  guilty  of  a  crime  or  tort, 
in  becoming  a  bankrupt,  528 

The  court  will  not  carry  a  voluntary  con- 
veyance of  a  bankrupt  into  execution 
again  ft  his  affignees;  otherwife  as  to  a 
conveyance  fcr  a  valuable  confideration 
before  the  bankruptcy.  562 

Where  by  atls  before  marriage,  the  huf- 
band  made  himfelf  in  the  nature  of  a 
truftee  for  the  wife,  his  aflignees  muft 
be  fo  too  of  courfe.  562 


asm.      See    anftoet,     IDcfenlwnt, 

.  ^lea,  IRttles,  ^equedration,  fbi^= 

tfite     of    Iltnutation03     Account, 

Cods,  iJ^after'o  IRepo^t,  Court  of 

.  Cbancer^,  «ili  of  ^eace,  JSartp, 

»tU  of  ISeblett. 


The  praying  general  relief  is  fufEcient, 
though  the  plaintiiFfhould  not  be  more 
explicit  in  the  prayer  of  his  bill.         3 

Where  general  relief  is  prayed  in  one  part 
^  of  a  bill,  and  particular  relief  in  an- 


other, it  mull  Hand  over  to  be  amen^- 
ed.  ^^i^l  « 

A  bill  for  want  of  parties  is  notdiimified, 
but  ordered  to  ftand  over  ;  and  a  decree 
ofSvrJofephJeJkylPs,  to  difmifs  it  on 
this  account,  was  reverfed  in  the  Houfe 
of  Lords.  I J  ^ 

In  equity  taking  a  bill  fra  confeffh^  is  ana- 
logons  to  taking  a  declaration  for  true 
at  law,  where  the  plea  fails,  24 

A  co-adminiJlrator  who  was  a  plaintiff  in 
abillini723,  brought^  in  1739,  a  bill 
partly  of  revivor,  partly  fapplemental, 
to  the  fame  purpofe,  pretty  near  widi 
the  original:  Lord Hard^wicke  allomi 
the  plea  of  a  former  difmijpon  :  for  other* 
wife,  he  faid,  it  would  be  keeping  up  a 
right  in  nubihus  and  in  cufiodia  kgis,  * 
and  parties  would  never  know  when  to 
be  at  reft.  %z 

Where  amendments  are  fo  large  as  they 
cannot  be  added,  there  a  new  engroff. 
ment,  and  a  new  icrvice  on  the  parties', 
is  neceffary,  i\n 

After  a  plaintiff  has  had  a  third  order  to 
amend  his  bill,  he  fhall  not  be  allowed 
to  do  it  but  uponcofts  to  the  defendant 
to  be  taxed  by  a  Mailer.  12J 

If  after  a  crofs  bill  filed,  a  plaintiff  in  an 
original  bill  will  amend  it  in  material 
parts,  and  thinks  fit  to  compel  an  an- 
fwer  to  the  amendments  at  the  fame 
time  with  the  original  bill,  he  waives  . 
his  priority  of  anfwer  to  the  original. 

218 

Where  a  bill  is  amended  both  in  difco- 
very  and  relief,  the  pendency  of  the 
fuit,  as  te  thofe  parts  which  are  amend- 
ed, is  only  from  the  time  of  the  amend- 
ment. 218- 

A  perfon  may  bring  a  bill  with  two  dif- 
ferent afpefts,  that  if  one  fails,  the 
other  may  as  effedually  anfwer  the 
purpofe  for  which  the  bill  was  brought. 

325. 

It  15  improper  to  charge  in  a  bill  a  wo-  ^ 
man   had  criminal  converfation  with 
particular  perfons,  as  it  would  affeft 
the  charader  of  ftrangers,    and  fill  it 
with  private  fcandal.  33Q  ' 


«ai 
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15m  of  )deacet 

Where  a  man  fets  up  an  exclufive  right, 
and  the  perfons  who  can  controvert  it 
are  numerous,  and  he  cannot  by  one 
adlion  at  law  quiet  that  right,  he  may 
Come  here  /rfl,  which  is  called  a  hill  of 
peace »  and  the  court  will  direft  an  iffue 
to  determine  the  right  as  between  lords 
of  manors  and  their  tenants,  or  te- 
nants of  one  manor  and  another.  Page 

484 

OCill  Of  ISebielo.    SeeJDecree. 

Where  a  decree  is  neither  iigncd  nor  in- 
rolled,  you  cannot  bring  a  bill' of  re- 
view. 40 

It  is  altogether  unneceflary  to  oblige  a  man 
to  iign  and  inroU  a  decree  made  againft 
himfelf,  in  order  to  intitle  him  to  bring 
a  bill  of  review.  117 

Where  a  decree  has  not  been  figned  and 
inrolled,  a  bill  in  the  nature  of  a  bill  of 
review,  is  a  proper  one.  178 

The  difco very  of  new  matter  in  being  at 
the  time  of  a  decree,  but  not  known 
till  after,  intitles  the  party  to  a  review, 

178 

Papers  in  the  hands  of  a  party  to  a  former 
caufe  after  publication  had  paffed, 
though  not  produced  then,  may  be  read 
upon  a  bill  of  review.  179 

Where  parties  apply  for  leave  to  bring  a 
new  bill,  upon  new  matter  difcovered 
after  a  decree,  they  muft  fhew  that  it  is 

*  relevant;  for  it's  being  merely  new 
matter  will  not  intitle  them  to  fuch  a 
bifl.  529 

The  leave  of  the  court  muft  be  aflced  be- 

•  fore  a  bill  of  review  for  nenxj  matter 

*  can  be  filed ;  otherivife  if  brought  to 
V  reverfe  a  decree  upon  error  appearing 

on  the  face  of  it.    '  534 

A  defendant  may  plead  the  decree,  and 

demur  againft  opening  the  iarolment  to 

•  a  bill  of  review  brought  for  error  ap- 
^  jparent,  and  on  the  plea  and  demurrer 

the  court  will  judge,  whether  there  are 
grounds  for  opening  the  inrolment. 

'3l5i(l)Op.    SeeCajccg* 


%mt  tx  iDblfsatfon.  See  9tto;ttee 
ann  ^olidto?,  CQ^aron  ann  jfeme, 
3lttt)gment3  j^rriage,  #o?tgase, 
3intereft  of  :i^one^^  dB^ame  atiD 
^amelieeper^  I^eir,  IBet^emption  anu 
iFo?eclofure  under  fl^ojtgage,  ^ta« 
tute  of  fraut)uient  t^cMfejs,  9aet0. 


Two  feparate  bonds  having  been  given 
upon  the  fame  day  for  different  Aims, 
when  one  for  the  whole  fum  would  have 
been  the  moft  proper  and  natural  me- 
thod, the  court  direfted  an  inquiry  into 
the  coniideration'of  the  bonds  on  a  fuf- 
picion  of  fraud.  Page  16 

A  tradefman  ignorant  of  the  nature  of  a 
bond,  fills  up  one  from  ji,  and  B4  to 
C.  in  which  the  obligors  are  only  joint- 
ly bound :  one  of  them  being  dead,  h; 
Wasinfifted  the  furvivor  was  anfwerable 
for  the  whole  money ;  but  the  court 
relieved  the  plaintiff,  it  being  the  mani- 
feft  intention  of  the  parties  the  obligors 
fhould  be  jointly  and  feverally  bound. 

Where  a  prior  incumbrancer  has  a  bond 
likewife,  it  fhall  be  poftponed  to  alj 
other  incumbrances,  whether  by  mort^ 
%^Z^>  judgment,  or  ftatute-ftaple.    54 

A,  gave  a  woman  who  cohabited  with 
him  a  bond  for  2000/.  and  intereft 
quarterly  during  her  life,  and  after  he^ 
death  to  her  children,  but  from  the  date 
of  the  bond  to  the  day  of  his  deaths 
which  was  four  years  and  a  half,  he 
conft:antly  maintained  her.  Lord  Hard" 
nxjicke  held  the  maintenance  muft  clear* 
ly  be  taken  to  have  been  in  lieu  of  in- 
tereft. 84 

Where  no  demand  has  been  made  t)h  a 
bond  for  20  years,  the  judge  will  di- 
red  a  jury  to  find  it  latisfied.  144 

The  expence  a  perfon  was  put  to  in  ftand- 
ingibr  member  of  parliament  lA  not  a 
valuable  confideration  to  fupport  a  bond 
given  to  reimburfe  the  obligee.      15^ 

A  bill  was  brought  for  relief  againft  a 
judgment  on  a  bond,  in  which  the 
plaintiff  was  jointly  bound  with  his  foa 
in  the  penalty  of  100/.  that  the  fofl 
fhould  not  commit  any  trefpafs  in  the 
Duke  of  Reaufort'i  royalty,  by  fhoot- 
•     -  -iftg. 
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iiij»,  hunting,  fifliing,  fafr.  except  with 
the  licence  of  the  gamekeeper,  or  in 
company  with  a  qualified  perfon :  the 
fim  having  catched  two  flounders  with 
an  angling  rod,  the  bond  was  put  in 
fuit,  and  judgment  for  the  penalty, 
lie.  The  gamekeeper's  brother-in-law, 
and  another  Servant  of  the  Duke's,  afk- 
cd  the  plain  tiff's  fon  to  angle  with  them, 
when  he  catched  the  two  flounders,  and 
the  verdid  was  found  merely  on  their 
evidence.  Lord  Hard-wicke  decreed  the 
plaintiff  ihould  be  relieved  againil  the 
verdid,  and  that  the  Duke  fliould  re- 
fund the  100/.  recovered  on  the  bond, 
and  the  40 /•  cofls  of  fuit.      Page  190 

Where  principal  and  intereft  on  a  bond  is 
not  paid  on  the  day  fixed  by  the  mailer, 
on  the  defendant's  fetting  down  the 
canfe  again,  the  bill  will  be  difiniffed 
with  cofls  to  be  taxed,  287 

Where  there  is  a  bond  debt  to  the  wife 
duM  fola,  and  the  hufl>and  recovers  it 
at  Iaw>  there  is  no  inflance  of  this 
court's  granting  an  injun^on,  for  the 
fuit  was  proper  at  law ;  and  therefore 
this  court  leaves  it  to  its  natural  courfe, 
without  meddling  with  a  legal  queflion . 

420 

The  creditor  may  proceed  againfl  the  heir 
if  he  pleaies,  and  he  has  no  way  to 
help  himfelf ;  for  the  law  knows  no  di- 
fiindion  of  the  perfbnal  eflate's  being 
to  be  applied  firfl.  426 

The  teflator  himfelf  has  laid  a  real  burden 
upon  the  lands  devifed  by  mortgaging 
them,  and  therefore  different  from  the 
cafe  of  a  genefal  bond  debt.  426 

^  bond  given  to  A.  payable  at  a  future 
time,  without  naming  his  executors,  if 
Jt-  dies  before  that  time,  the  executors 
|viU  be  intitled  to  fue  upon  the  bond. 

509 


The  property  of  books  cannot  veil  in  au- 
thors, lie,  without  being  firfl  regiilred 
w^th  t!he  ilationers  company.  95 

The  ilatutc  of  8  Jnne  c.  19.  for  veiling 
the  copies  of  books  ia  authors  is  not  a 
monopoly,  but  ought  to  lec^ye  the 
pioft  jphmX  cox^u^i^  1 43 


Books  colourably  ihortiied  only  are  witk% 
in  the  meaning  of  the  adL       Page  113 

An  abridgment  fairly  made  is  a  new  boos, 
becaufe  the  judgment  of  the  author  if 
(hewn  in  it.  143 

This  is  not  a  caie  proper  for  law,  as  it 
would  be  abfurd  for  a  judge  to  fit  aod 
hear  both  books  read  over,  which  is  ne« 
ce/Tary  where  one  is  only  ^  copy  htm 
the  other.  ^  144 

The  parties  ought  to  fix  on  two  pcribns  of 
learning  in  the  law  to  compare  the 
books,  and  report  their  opinion.     144 

The  defendant  Mr.  Curie,  on  his  anfwer 
being  put  in,  moved  to  difiblire  an  in- 
jundlion  againil  his  vending  a  book  of 
letters  from  Swift,  Pope,   and  others. 

A  colleflion  of  letters  as  well  as  other 
books  is  within  the  intention  of  the  8th 
of  Queen  Anm^  the  ad  for  the  encou- 
ragement of  learning.  342 

The  receiver  of  the  letter  has  at  moft  a 
joint  property  with  the  writer,  and  the 
poileilion  does  not  give  him  a  licence 
to  publiih.  3^2 

Reprinting  a  book  in  England,  which  ori- 
ginally was  pirated  and  printed  in  In* 
land,  will  not  be  fuffered,  being  a  mere 
evafion  e>itbe  a3,  342 

No  works  have  done  more  (ervice  to  man- 
kind than  thofe  on  femiliar  fubjefts, 
and  which  never  were  intended  to  be 
publifhed.  9a<% 

The  injunction  continued  as  to  letters 
written  hy  Mr,  Pope,  not  as  to  thofe 


written  te  him. 


34X 


115tttli>in2S«    See  9c(|utefcence« 

Lengthening  of  windows,  or  making  more 
ligiits  in  the  old  wall  than  formerly, 
does  not  vary  the  right  of  perfons.  8j 


Canons.    See  Clant^eSfne  Carriage, 
Conbocatton,  iLalD0,  ^arltoment, 

THE  canons  which  have  not  the  avn 
thority  of  an  ad  of  parliament  arei 
not  binding  on  laymen,  but  certainly 
are  prefcriptions  to  the  ecdefiaftical 
courts,  aud  Uk^wife  ;q  okrgymcn.  1 5S 


A  TahU  of  the  Principal  Matfirs. 


Tlie  canons  mull  be  purfued  v^th  the  ut- 
xnoft  exaftnefs  by  ecclefiafHcal  perfons, 
and  a  clergyman  whoprefumcs  to  marry 
aperfon  out-of  the  parifhcs  in  which  the 
man  and  woman  refide,  is  liable  to  pe- 
nalties. Page  159 
The  canons  of  1 603,  which  relate  to  clan- 
dcftine  marriages,  are  the  6 2d,  101  ll, 
load,  103d,  and  104th,  but  none  of 
thefe  affeft  the  parties  contrafting,  ex- 
cept the  laftclaufe  of  the  lojth,  which 
relates  to  perfons  married  by  colour  of 
void  licences.  652 
The  court  of  King's  Bench  of  opinion, 
in  the  cafe  of  Middleton  verfus  Crcfty 
that  the  canons  of  1603,  not  having 
been  confirmed  by  parliament,  do  riot 
proprio  'uigore  bind  the  laity.  653 
Canons  that  have  been  allowed  by  general 
confent  within  this  realm,  and  ju-e  not 
repugnant  to  the  laws,  nor  to  the  da- 
mage of  the  king's  prerogative,  are  ftill 
in  force  as  the  king's  ecclefiaftical  laws. 

664 
The  clergy  are  bound  by  canons  confirtned 
only  by  the  king ;   but  they  mufl  be 
confirmed  by  the  parliament  to  bind 
the  laity.  665 

Ko  canon  fince  1603,  though  made  in 
full  convocation,  can  proprio  <vigore 
bind  laymen.  665 

In  Dovish  cafe,  j  G.  i.  CvB.  L.  C.  J. 
Kittg  faid,  it  was  the  prevailing  opi- 
nion, the  canons  did  not  bind  the  laity 
without  an  ^\  of  parliament,  there  be- 
ing none  to  reprefent  them  in  convo- 
cation. 666 
It  IS  faid  at  the  end  of  the  cafe  PW  ver- 
fus Smith,  Moore  781,  to  have  been  re- 
folved,  that  the  canons  of  the  church, 
inadc  by  the  convocation,    and  die 
king,  without  the  parliament,  bind  in 
all  matters  cccleiiailical,  as  well  as  an 
z£i  of  parliament.                           "  666 
This,  Lord  Hard*wicke  declared,  was  a 
very  extraordinary  cafe,  and  t;ie  decree 
fuch  as  will  not  be  allowed  as  a  prece- 
dent at  this  day ;  for  there  is  no  colour 
to  fay,  that  every  bilhopinhisdiocefe, 
mrchbiihop  in  his  province,   and  the 
houie  of  convocatiou  in  the  nation  may 
make  canons  to  bind  wiij^in  their  limits. 

567 

%ni?itcver,i-faid  his  Lordftiip,  may  be  the 

^wer  of  convocation  to  bind  the  whole 


realm  in  matters  ecclefiaftical.  It  is  n» 
where  declared  in  this  cafe  they  can 
bind  the  laity.  667 

Lord  Chief  J  ulHce  Vaughattm  /f/// verfus 
Good,  Vaugb,  327.  was  of  opinion,  a 
hiwful  canon  is  a  law  of  the  kingdom^    • 
as  much  as  an  aft  of  parliament.    667 

In  the  aJe  of  Groove  and  Eliiot ,  Ventr,\i^ 
Mr,  Juftice  Tyrrel  held,  the  king  and 
convocation,  without  the  parliament, 
cannot  make  any  canons  which  fhall 
bind  the  laity.  Page  66j   t 

Lord  Chief  Juftice  Vaughan  faid,  in  this 
cafe,  that  the  convocation,  with  theaf- 
fent  of  the  king,  under  the  great  feal, 
may  make  canons  for  the  regulation  of 
the  church,  as  v/ell  concerning  laicks 
as  ecclefiafticks.  66^ 

Another  Judge  of  the  court  differing 
in  opinion  witii  Lord  Chief  Juftice 
Vaughan,  dnd  the  other  two  declaring 
no  opinion  at  all  on  the  queition,  great- 
ly weakens 'this  authority,  66% 

The  opinions,  faid  Lord- 4lardwicie,  of 
Ne^wton,  Coke,  Tyrrel,  Holt  and  King^ 
and  the  anfwer  of  the  Judges  in  th« 
Star-chamber,  muft  preponderate  a- 
gainft  the  iinglc  opinion  of  Vaughan. 

6(i^ 

CaCe^     See  Canons^   ConlKicationtf 
Iftttle  ann  Iftt^iearfng. 

Upon  the  appeal  in  the  cafe  of  P'eacod 
Verfus  SpoOncr,  (2  Vem.  195.)  to  the 
houfe  of  Lords,  the  judges  in  their  opi- 
nions were  equally  divided,  but  the  dc* 
cree  below  was  affirmed  notwithftand* 
ing.  ^  73 

The  cafe  of  Lijk  and  Grivf  is  differently 
reported  in  J:ines,  Levinz,  and  Ray-m 
mond,  but  by  the  record  of  the  caf« 
lewched  for  by  order  of  Mr.  Juftice 
Tracj,  it  appears  the  judgment  of  the 
court  of  Kuig's  Bench  was  aflirmed  in 
the  Exchequer-chamber.  90 

The  decree  in  ffJ/ and  Bond,  Eq.  Ca,  Mr* 
342.  on  appeal  to  the  houie  of  Lordt 
w<is  aflirmed  by  the  unanimous  opinion 
of  the  judges  of  the  courts  of  Commoiv 
Pleas  and  iixchequer.  200 

Lora  Hardioicke  expreifcd  his  diflike  oF 
tne  aecreein  the  caie'bf  Chidhy  verfu^ 
Lee,  reported  in  Prec,  in  Chan.  2Z%* 
and  faiJ  he  Ihould  have  been  inclined  to 
have  aetermincd itotherwifc,        525 

6ir 


A  TxAIi  §f  thi  Principal  Mntttrs. 


Sit  Thomas  ytuis  in  hh  report  of  Lifi 
verfus  Grey,  page  114,  has  intircly 
miilaken  the  cafe.  Page  574 

The  eflential  di£«rence  between  this  cafe, 
and  Ceuf/oti  verfas  Coui/on  in  the  court 
of  King's  Bench,  the  Sth  of  May  1744* 
which  was  the  date  of  the  judge's  cer- 
tificate,  is^  that  was  a  mere  legal  eilate, 
the  prefent  a  truft  in  equity.  5  80 

The  cafe  in  1  i^^.  Ab.  tit.  Executor  909. 
relating  to  bona  notabilia,  is  of  little  au- 
thority ;  and  Rolls  himfelf  exprcifes  his 
doubt  in  the  place  cited;  and  nothing 
to  the  fame  eti«£t  is  in  the  report  of  the 
fame  cafe.     8  C«.  135.  659 

In  the  prior  of  Leed'^  cafe,  20  H.  6. 1 2.  it 
was  laid  down,  that  the  ordinary  by  his 
convocation  had  power  to  make  confU- 
tutions  provincial,  by  which  {eeux  de 
Saint  Egli/e)  fliall  be  bound,  but  they 
cannot  do  any  thing  which  ihall  bind 
the  iemporaltj,  662 

Said  in  the  cafe  of  the  abbot  o^fTaitbam, 
M.  24  E.  4.^  44.  b^  that  the  convoca- 
cation  has  not  power  to  bind  any  tern- 
poral  matter'y  but  only  that  which  is  fpi- 
ritual,  as  to  ordain  fafting-days  and 
holy-days,  and  they  are  only  fpiritual 

.    j^g^t.  662 

The  words  la  temporaltie  in  this  cafe  ought 

I  to  have  no  ^rtk  laid  upon  them,  for 
though  they  are  in  the  laft  edition  of 
the  year  book,  it  is  falfe  printed ;  for 
in  the  old  edition  it  is  /r  temporaltie. 

663 

.  Lord  Rte^mond  and  Lord  Chief  Jullice 
Eyre^  in  a  manufcript  report  of  the  cafe 
oltheBiJbop  of  St,  David's  zxidi  Lucy, 
Pafcb.  II  ^.3.  Cartb.j^%^.  agree  with 
the  printed  one  of  Serjeant  Cartbe^-w, 

665 

Certioiati.  Seeaiv<t>l»abca0Co^ptt0. 

Where  the  tenor  of  a  record,  inftcad  of 
the  record  itfelf,  is  removed  by  Certio- 
rari out  of  an  inferior  court,  it  is  er- 
roneoiis,  as  no  proceedings  can  be  had 
upon  it.  3^7 

Where  a  replevin  is  in  a  court  of  record, 
you  may  remove  it  by  ^.certiorari  either 
from  the  court  of  King's  Bench  or  from 
this  court.  3  ^  7 

Where  a  certiorari  iffues  in  order  only  to 
ufe  the  record  as  evidence^  then  the  te- 

.'1 


nor,  if  returned,  is  fnSicient,  andcon^ 
tervails  the  plea  of  sitti  tiel  record  \  bvt 
when  the  recorditielf  is  to  be  proceeded 
upon   the  record    muft  be   returnoL 

Page  11% 

Whether  it  be  before  Judgment,  ora^, 
makes  no  difierence»  in  both  cafes  the 
record  itfelf  muil  be  removed*        318 

The  court  may  fuperfede  a  certificate, 
but  cannot  quafli  it«-  withpat  a  view  ^ 
the  record.  318 

C^aritaUe  Co^o^attra^ 

The  bill  was  brought  to  be  relieved  againft 
the  defendants  as  committee-men,  or 
in  other  offices,  and  to  have  a  fatisfac- 
tion  for  a  breach  of  truH^  fraud,  and 
mifhianagementi  400 

Committee-men  are  properly  agents  to 
thofe  who  employ  them  in  the  truft  to 
fuperin tend  the  corporation  aHairs.  405 

A  grofs  non-attendance  in  a  committee- 
man may  make  him  guilty  of  the 
breaches  of  trufts  committed  by  othen. 

A  truftee's  faying,  he  had  no  benefit  fixjm 
the  truft,  but  merely  honorary,  is  no 
excufe  for  his  want  of  diligence.    406 

Where  a  fupine  negligence  appeared  in 
all  the  committee,  by  which  a  compli- 
cated lofs  has  happened^  they  are  ^ 
guilty.  -  406 

A  court  of  equity  can  lay  hold  of  every 
breach  of  truft,  be  it  in  a  publick  or  a 
private  capacity.  *  406 

There  can  be  no  injury  but  there  muft  be 
a  remedy;  as  the  tribunals  of  tlris 
kingdom  are  wifely  formed  both  of 
courts  of  law  and  equity.  406 

Though  the  committee  were  not  privy  to 
the  original  fraud,  yet  they  are  guilty 
in  the  fecond  degree,  by  negleding  to 
uiethe  power  invefted  in  them,  to  pre- 
vent the  ill  confequenccs  arifmg  from 
fuch  a  confederacy;  406 


€1^9X1X2,  ann  dn^arftable  titfes. 
Coft0. 


See 


There  was  a  devife  to  chjaritable  ufes  un- 
der a  will  in  1734.  theteftator  lived  till 
July  1736.  a  month  after  the  new  fta- 
tute  of  mortmain  took  place,  and  tl^n 
dies  without  revoking  his  will;  upon 

*  re. 
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ti  reference  to  the  judges  for  their  opi- 
nion, whether  this  was  a  good  diipo- 
lition  to  charitable  ufes,  all  of  them  ex- 
cept Mr.  Juftice  Denton  certified  that 
thedevife  was  good  in  law.     Page  36 

Each  particular  objeft  may  be  private, 
but  it  is  the  extenfivenefs  which  will 
coniUtute  it  a  publick  charity.         87 

A  dcvife  to  the  poor  of  a  parifh>  is  a  pub- 
lick  charity,  the  fame  as  to  a  difpofition 
of  a  fum  amongil  poor  houfekeepers. 

88 

The  owner  of  land  charged  with  an  an- 
nuity, for  the  payment  of  a  fchool- 
mailer,  will  not  be  excufed  from  the 
payment  thereof  on  account  of  there 
having  been  no  fchoolmailer  for  fix 
years.  238 

Though  there  are  not  perfons  in  a  parilh 
fuificient  to  anfwer  the  defcription  of  a 
charity,  yet  the  land  charged  with  the 
payment  oi  a  charity  is  not  difcharged 
during  that  time.  238 

Five  (hillings  per  week  allowed  by  way  of 
nomine  pcena,  if  either  of  the  half-yearly 
payments  of  an  annuity  was  in  arrear 
.  42  days  after  it  became  due ;  the  court 
nuill  dire3  it  only  to  fiand  as  a  fecurity 
for  legal  inter  eft  ^Johen  the  principal  /u?n 
is  not  regularly  paid*  239 

Commilfioners  of  charitable  ufes  have  no 
power  under  the  43  £//«.  r.  4.  to  give 
cofts,  but  this  court  can  do  it.         239 

L*  by  will  gives  to  Breadftreet  wai*d  200/. 

according  to  Mr. his  will.    Lord 

Hard^mcke  would  not  allow  of  parol  evi- 
dence to  explain  the  tcftator's  inten- 
tion when  there  is  a  blank  only,  but 
decreed  the  money  in  this  cafe  to  be 
difpofed  of  in  fuch  charities  as  the  al- 
derman for  the  time  being  and  the  prin- 
cipal inhabitants  ihali  think  the  mofl 
beneficial  to  the  ward.  239,  240 

Any  perfon,  though  the  moft  remote  in 
the  contemplation  of  the  charity,  may 
be  relators  in  an  information.  32S 

Sir  J,  7*.  devifed  copyhold  lands  in  cha- 
rity, that  he  had  befoie  furrendred  to 
the  ufe  of  his  will,  which  confifteJ  of 
eleven  flieets,  the  two  firft  of  which  he 
iigned,  and  died  before  he  figned  the 
reil,  nor  were  there  any  witnefTes. 
Lord  Hard^wicke  held  it  to  be  a  good  ap- 
pointment of  the  cdpyhold  eft  ate  for  the 
charity*  4J^7 

Vol.  IL 


Exceptants  to  a  decree  of  charitable  ufes 
were  allowed  cofts  on  thofe  exceptions, 
where  they  prevailed  j  and  on  thofe 
where  they  did  not;  the  refpondents 
were  intitled  to  cofts.  Ptfg-^  551 

Notwithftanding  a  decree  of  commi^oners 
under  a  commilfion  of  charitable  ufes, 
the  court  of  Chancey  may  ftill  permit 
a  fuit  to  be  inftituted  here,  in  which 
neither  fide  is  bound  by  what  appeared 
before  the  comriiiflioners,  but  may  fet 
forth  new  matter.  552 

The  text  civil  law  takes  the  differences  and 
diftinftions  in  cafes  much  more  rational- 
ly than  the  commentators  do.         638 

The  rule  to  be  colleded  from  thepaflages 
in  the  cafe  of  the  Duke  of  St,  Jlban's 
againft  Mi/s  Beauclerk,  is,  that  the  ap- 

,  parent  intention  of  the  teflator  muft 
govern  in  double  legacies.  639 

Clant^eftitie  iS^arrfage. 

The  fpiritual  court  has  a  jurifdidtion  by 
the  ancient  canon  law  in  the  cafe  of  a 
clandeftine  marriage.  668 

Clandeftine  marriages  are  a  growing  evil ; 
and  therefore  the  court  would  not 
weaken  any  method  by  which  they  may 
be  refti'ained.  '     675 

The  judgment  in  the  caufe  of  Middleton 
zxiACroft  was,  that  the  prohibition  ftand 
as  to  the  proceeding  only  for  the  plain- 
tiff's being  married  at  an  lincanonical 
hour,  and  a  confultation  awarded  as  to 
the  refidue  of  the  caufe.  675 

Clerb  in  Coart*    See  ^olicito?. 
Club. 

Where  there  is  a  general  truft  of  money 
fpr  a  fociety,  a  particular  member  can- 
not fet  off  a  private  debt  agaiaft  a  (hare 
he  may  be  intitled  to  on  a  contingency. 

84 

CoWciU    See  S|ieci9cb  Jteaacics. 
A  codicil  is  in  it's  nature  a  part  of  the 
will>  and  an  extenfioa  of  the  intention 
of  the  teftator.  630 

CoUese  anDlDcan  anti  Chapter  Heafe^* 
See  Sleafed. 
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A  /cclliery  is  a  trade,  and  therefore  an 
,  auxoant  may  be  taken  of  the  profits 
"here,  Pageb^Q 

CUcnttj?.    See  erccafo;£f,  3:;fur^ 


to  the  old  ufcs,  and   the  wiU  is  re- 
voiced  by  it.  P^Z^H 

The  force  of  a  conveyance  by  common 
recovery,  to  extinguifti  all  conditions, 
powers  and  incidents  annexed  to  an 
eftate-tail,  arifes  front  hence,  that  the 
law  confiders  it  in  the  nature  of  a  real 
aftion,  and  the  recoveror  is  in  by 
right,  S9« 


A  conmiffion  was  prayed,  for  examining 
wiiftelici  in  the  Hyi  Indies,  as  the  fads 
arifc  there,  and  to  ftay  the  defendants 
proceeding  at  law  on  a  policy:  Lord 
Harihvicke  granted  the  commiffion, 
and  the  injuntlion,  as  tlie  voyage  was 
at  and  from  Cartbagcna  to  Porio  BcIU, 
'and  the  fafts  muft  neceffarily  arife  in 
tlic  fnj}  Imdies.    .  359 

A  tellator,  who  lived  in  Jamaica,  gave 
legacies  to  be  paid  in  ilcrling  money 
in  the  (a&.  place,  and  the  two  legacies 
immediately  following  generally,  with- 
d JC  faying  in  Herling  money,  and,  at 
the  end  of  his  will,  fcveral  more  to 
be  paid  in  fterling  money  :  Lord 
•  HarduvJcke  held,  that  the  plaintiff  muH 
take  his  legacy  in  Jamaica  money ; 
for  his  exprciEng  himfelf  diiFcrcntly, 
ihcwcd  a  diiitrenc  intention.  465 

A  bond  given  at  Dublii:,  or  a  note  in 
Jamaica,  muil  be  prid  in  the  current 
money ;  tiic  fame  with  regard  to  a 
will.  465 

The  legatees  living  in  England  makes 
no  diitinction,  for  the  refidence  of  the 
perfon  devifmg  mail  decide  it.  466 
Tho'  the  effeds  arc  partly  in  Jamatca, 
and  partly  in  Englajtd,  yet,  as  this  is 
a  dc\  ife  of  a  compound  refidue,  with- 
out fcpiirating  the  fnnds,  no  argument 
can  be  drawn  from  it  in  favour  of  the 
plaintiff.  4^^ 

Conimiftc?.    See  ILunafitft. 

Ccmtntm  Uttcticrv.  See  Kcc otoerr? 
Cautfs  in  fcc^tail* 

Where  the  cnant  in  a  common  recovery 
has  not  pkadrd  uon  tenure,  he  gains  a 
neii'  cliatc,  though  the  limitations  arc 


<rompantrsi.    Sec  Crrtifo?£i,  1^ 
C^iitable  Cojpojation. 


The  office  of  a  direaor  is  of  a  imxei 
nature,  public,  as  arifmg  from  die 
charter  of  the  crown,  but,  at  the  fame 
time,  is  not  an  employment  that  affcfo 
the  public  government,  for  none  of  Ac 
diredors  of  the  great  companies  arc 
required  to  qualify  by  taking  the  (a- 
crament,  4^5 


Contealmcnf,  CctJtn,   CcUulicn. 
See  ifrauTj. 

Conniticn.       Sec    SDCttift,    under 

OTlilf,  licttcatnf  on  ^amafle, 
ifcjfciturc 

To  one  for  life,  and  to  B.  on  certain 
cor.ditions  and  rellri^iions,  and  to  C. 
in  forma  pr^diaa,  will  take  in  every 
condition  and  reilriaion  in  the  pre- 
ceding limitation  to  B.  62a 

Coaottion  fubfcduent.      Sec  Ke^ 
ftrdnt  of  spaitiage. 

It  is  the  conftant  rule  of  law,  in  condi- 
tions fubfeqnent,  that  if  the  perform- 
ance becomes  impoffible  by  the  ad  of 
God,  it  is  abfolutely  void.  i^ 

C.  by  his  will,  •  gives  legacies  to  his 
nieces,  tabe  paid  to  them  at  li,  ^f 
marriage,  which  fhall  firft  happen, 
provided  they  marry  with  the  confe»t 
of  their  father  and  mother,  or  the  fur- 
vivor  of  them  ;  otherwife  to  fmk  into 
his  perfonal  eflate.  The  legacies  veil- 
ed at  their  attaining  die  age  of  21, 
and  either  of  them  marrying  without 
confent  afterwards  is  of  no  confe- 
qaencc  ;  For  Lord  Hardwich  held, 
^  that 


A  *tahU  bf  the  Pnnapat  Maiteri, 


tliat  the  tharrlage,  with  confent  of  the 
father  and  mother,  muft  be  coiiflrued 
fo  as  to  relate  to  the  time  of  the  le- 
gacies veiHng.  P^g«S^7 

Contempt. 

It  is  incumbent  on  courts  of  juftice  to 
preferve  their  proceedings  from  being 
mifreprefented  ;  and  the  minds  of  the 
public  fhould  not  be  prejudiced  be- 
fore a  eaufe  is  heard,  469 

There  are  three  kinds  of  contempts, 
fcandalizing  the  court,  abufing  the 
parties,  and  prejudicing  mankind  be- 
fore a  caufe  is  heard,  47 1 

The  calling  an  advertiiement  in  the 
G^JKr^^r  journal  a  hue  and  cry  after 
a  commijjion  of  charitable  ufesy  was  held 
to  be  a  libel  in  the  printer,  and  the 
court  committed  him.  472 

Contingent  HcinatttDen 

y*.  5.  bequeathed  3000/.  to  his  fons  7. 
and  G.  to  be  laid  out  in  lands  in  W. 
to  be  conveyed  to  them  for  40  years, 
and,  after  the  expiration  of  that  term, 
to  the  ufe  of  Jf.  B,  his  grandfon  for 
life,  and  his  firll  and  other  fons  in  tail 
male,  afterwards  to  another  grandfon, 
with  like  limitations,  and  fo  to  a  third, 
t^c.  then  to  the  teftator's  three  fons 
for  life  fucceflively,  and  their  refpec- 
tive  firft  and  other  fons  in  tail  male; 
and  for  default  thereof,  to  his  own 
right  heirs.  Tho'  there  'were  no  truftees 
in  the  nvill  to  preferve  the  contingent  re- 
maindersy  yet  Lord  Hardfwicke  ordered 
fuch  truftees  Jhould  ie  inferted  in  the 
conveyance  to  hefettkd  by  the  mnfter.  279 

Lord  Hardrjuicke  faid,  in  the  diredions  he 
jave  in  this  cafe,  that  he  adhered  to 
the  rules  of  conveyancing  laid  down 
by  the  great  men  before  the  reftora- 
tion,  and  during  the  ufurpation.  281 

The  words  in  Mrs.^/s  will,  in  cafe  my 
daughter  Jhould  die y  leaving  no  heirs  of 
her  body^  is  a  gift  to  the  daughter  for 
life,  with  a  contingent  remainder  to 
fuch  heir  of  her  body  as  (hall  be  liv- 
ing at  the  time  of  her  death*        646 

fteaifingp  is  a  participle  of  the  prefent 
tenfe,  and  relates  to  the  time  of  the 
slaughter's  dying*  647 


No  weight  has  been  laid  on  thd  WaAt  6f 
the  words  for  life,  where  the  intentiod 
of  the  tellator  has  otherwife  kppeared^ 
efpecially  in  the  cafe  of  a  iruft  execu^ 
tory,  for  there  this  court  is  bound  to 
fee  a  fettlement  made  agreeeble  to  the 
intention  of  the  tellator*         Page  648 

ConDocatton.    See  Canon0,  fttnSj 

In  the  convocation,  the  whole  ckf gy  0^ 
the  province  are  either  prefent  in  per«» 
fon,  or  by  reprefentation.  65  J 

Lord  Hard-wicke  faid,  thii  attetoptf  of* 
council  to  make  the  power  of  the  con- 
vocation in  ordaining  canons  (;o-ex->> 
tenlive  with  the  judicial  authority  of 
their  courts^  is  full  of  fo  much  mif- 
chief,  that  it  cannot  ba  contended  for 
with  any  fhadow  of  reafon  ot  of  law* 

658 

That  Nennjton,  in  the  opinion  he  gave  on 
tlie  power  of  the  convocation,  means 
temporal  perfons  as  well  as  things,  is 
plain  by  the  oppofition  of  it  to  ccux  di 
Sainte  Eglifcy  which  words  iigrtify  the 
perfons,  not  the  matters  or  rights  of 
the  holy  church.  663 

Wliere  the  cafe  of  the  abbot  of  PFaltham, 
M.  24  Ed,  4.  44,  b.  came  before  all 
the  judges  in  the  Exchequef^chamber, 
Vavafor  faid,  the  power  of  the  con- 
vocation dbth  not  extend  over  the 
temporal  rights  of  the  clergy  them-» 
felves,  and  the  abbot's  claim  of  ex- 
emption from  collecting  tenths^  b^ing 
a  temporal  right,  he,  though  a  clerk^ 
was  not  bound.  664 

The  exception,  at  the  end  of  the  con- 
vocation cafe,  12  Rep,  72.  is  mif- 
printed,  and  no  weight  is  to  be  laid 
upon  it.  664 

Coppljolo.  See  &«rrenBer>  (KHatctf 
in  UzA^xXi  Cljarit?* 

W,  S.  makes  his  will,  and  fignS  it,  h\it 
it  was  unattefted  by  witneiies  ;  as  thtf 
tcflator  had  not  furrcndered  his  copy-* 
hold  ellate,  the  quciiion  was>  Whether 
it  paficd  ?  The  court  held  it  did ;  for 
the  ftatute  of  frauds  and  perjuries  re- 
lates to  fuch  eftatcs  only  as  pafs  l:)/ 
34  ^  35  ^«  ^*  which  takes  in   fee^ 
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fifflpte  only^  and  does  not  extend  to 
cuftonury  eftates.  Page  37 

Where  a  man  is  feifed  of  copyhold  lands, 
and  furrenders  to  the  ufe  of  his  will, 
and  executes  a  will,  though  it  is  not 
attclled  by  witneffcs,  yet  it  ihall  dired 
the  ufe  of  the  furrender.  37 

Where  the  legal  eftate  is  in  truftees,  as 
he  cannot,  in  that  Cafe,  furrender  the 
copyhold  lalnds  to  the  ufe  of  his  will, 
they  will  pafs  by  his  will  only.        38 

A  copy  of  an  admittance,  though  not 
ftgned  by  the  fteward  of  the  court, 
may  be  read  in  evidence,  where  it  is 
of  thirty  years  (landing.  45 

A  copyhold  furrendered  to  the  ufe  of  a 
will,  paifes  by  a  gemeral  deviCe  of 
lands,  notwithilandinf  there  are  free- 
holds. 85 

The  fame  conilrudion^  in  the  cafes  of 
furrenders  of  copyhold  eftates,  muft 
take  place,  as  in  all  other  convey- 
ances at  law.  10 1 

Before  admittance,  a  mortgagee  may 
bring  a  bill  of  foreclofure ;  and,  af- 
ter a  decree,  an  ejeftment  for  the  pof- 
feflion  of  the  mortgaged  premiffes.  i  o  i 

Fenny  lands,  being  frequently  buried 
under  water  for  leven  or  eight  years, 
and  producing  no  profit  at  all  to  the 
copyholder,  he  may,  by  way  of  com- 
penfation,  when  the  water  is  drained, 
and  the  land  improved  from  the  ad- 
ditional foil  brought  by  the  floods,  be 
intitled  to  common  of  turbary,  and  to 
dig  up  the  foil  of  the  lord  of  the  ma- 
nor for  turf.  1 89 

After  proclamations  mr.de  on  fo  many 
court  days,  if  the  copyholders  do  not 
come  in,  tlic  lord  may  feize  upon  their 
lands.  449 

A  decree  againft  the  lord  of  the  manor 
will  not  bind  copyholders  in  fee,  or 
freeholders  for  life,  who  were  no  par- 
ties to  it.  r  1 5 


C;;f o;aticit.  See  SJje  CljarifaWc 

Where  a  ccrtiin  number  are  incorporat- 
ed, a  major  part  of  them  may  do  any 
corpcr.iteait,  the'  nothing  rnVntioned 
i&  the  charier.  z  1 2 


It  is  not  neceflfary  that  eteiy  cd^iortter 
a£t  ihould  be  under  the  feal  of  the 
corporation,  Fagt  i\i 

CoflPd  tn  HatD  ann  <Cqutfr*  See 
Rafter    in    Ciiancer^,  l5on^ 

to;,  aDmtmOhrato;,  l^etc  ani 
antelhi}>  9atter0  tontrcAgrte» 
b<^ttDeen  t^  l^cir^  CSji^catoryaod 

Though  there  had  been  no  demand,  or 
rent  paid  in  30  years,  yet,  as  it  ins 
recovered  by  a  verdidl,  tthc  plaindff 
(Iiall  have  his  cofts  at  law  ;  bat  as  tlie 
laches  arofe  on  his  part,  and  the  ob- 
fcurity  of  the  title  to  the  rent,  from 
the  want  of  a  demand,  for  fuch  i 
length  of  time,  he  ihall  not  kve 
cofts  in  equity.  14 

In  notorious  frauds,  the  convt  anciently 
made  a  defendant  pay  exemplary  a&» 
but  has  been-  for  ibme  time  chfuied, 
from  the  difficulty  of  carrying  it  into 
execution.  43 

A  bill  difmiffed  with  coils,  where  the 
plaintiff  had  refufed  a  fair  o£er  of  ac- 
commodation. 48 

Where  the  eftates  of  two  teftators  have 
been  fo  blended  as  to  create  confufion, 
the  executor  of  an  executor  (hall  be 
excufed  cofts,  though  it  appeared  he 
had  affets  enough  to  pay  the  plaintiiPs 
cofts.  80 

Wlicre  the  court  thinlc  it  v^^ould  accele- 
rate a  decree,  they  will  pofipone  the 
conflderation.  of  colls,  till  the  canfe 
comes  back  from  the  Mafter,  though 
there  are  fufiicient  grounds  for  decree- 
ing them  at  the  bearing.  1 1 1 

A  plaintiff  may  apply-  to  the  court  for 
cofts,  where  a  defendant  gives  un- 
neceflary  trouble  in  carrying  a  decree 
into  execution.  112 

In  equity,  as  well  as  at  law,  cofts  fol- 
low the  juftice  of  the  demand.         1 1  j 

Notwithftanding  a  teftator  directed  that 
his  executors,  for  any  expences  they 
(hall  be  put  to,  fhall  be  allowed  cofts 
out  of  his  eftate ;  yet,  as  there  was  a 
plain  fraud  in  this  cafe  in  the  execu- 
tors, the  court  deaeed  cofts  againft 
them.  ia6 

XVTiere 
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"Where  a  plaintiff,  on  a  bill  to  perpetuate 
\       tlis  teftiinoay  of  witnefTes,  has  examin- 
"        «d,  and  thereby  had  the  fVait  of  he]- 
bill,  neither  herfelf  nor  the  defend- 
ant are  latitlei  to  colIs.         Page  167 
i      When  a  multiplicity  of  aftions  have  been 
brought,  where  the  cuftom  might  have 
been  tried  in  one,  it  is  fuch  a  vexa- 
tion, that  the  plaintiff  fhall  have  the 
cofts  both  in  law  and  equity.        167 
Where  the  court  did  not  think  the  an- 
fwcr  full  enough,  and  direfted  an  iffue 
upon  the  merits,  this  is  not  hearing  a 
caufe  upon  bill  and  anfwer  only,  but 
a  fubfequent  proceeding,  and  there- 
fore is  out  of  the  rule  of  difmiffion, 
with  forty  ftiillings  cofts,  286 

Where  a  plaintiff,  merely  to  keep  hie 
caufe  alive,  replies,  and  afterwards 
withdraws  his  replication,  and  fets  it 
down  on  bill  and  anfwer  only,  that  it 
may  be  difmiffed  with  forty  ihillings 
cofts,  this  is  evading  the  juftice  of  the 
court,  for,  otherwife,  he  muft'  have 
paid  the  full  cofts,  to  be  taxed  by  a 
Mafter,  288 

Cofts  in  equity  are  difcretionary,  and 
given  to  the  time  of  the  decree ;  at 
law,  unica  direSiio  Jiat  damnorum,  and 
wait  till  the  final  judgment,  400 

Where  the  poverty  of  the  plaintiff  would 
not  allow  her  to  carry  on  the  caufe, 
Lora  Hard-wicke  ordered  the  cofts  to 
be  taxed,  and  paid  to  her,  to  em- 
power her  t©  go  on  with  the  fuit.  400 
It  is  confcience,  and  not  any  authority, 
diredts   this   court    in-  giving    cofts. 

552 
Though  on  a  demurrer  to  a  perfon's 
being  <exaniined  as  a  witnefs,  it  has 
been  over-ruled ;  ?ifubfana  cannot  be 
taken  out  againft  him  for  cofts,  yet 
the  court  will  give  them  upon  an  ap- 
plication by  motion.  592 


ttruction  ano  £Dperationoftljcm. 
See  SDeciis. 

The  prefumption  of  a  fatisfaftion  is 
ftronger  in  the  cafe  of  a  deed  than  of 
a  will,  where  a  bounty  is  fuppofed  to 
be  intended,  634 


CoDenanf.   See  agreemenf. 

Where  there  is  a  covenant  for  the  truf- 
tees  to  convey  the  inheritance,  thi» 
court  will  coniider  it  as  adlually  con- 
veyed, and  the  term  in  the  truftees  as 
attendiant  only  on  the  inheritance,  and 
fo  connefted  together  in  the  ceftuiqui 
4ruft,  that  it  can  never  be  fevered  la 
favour  t)f  an  heir  or  executor,  though  ■ 
it  may  in  the  cafe  of  creditors'.  PageZj 


Coun^eUo^    See  SD^mumr,  ipo 
ticc 

Counfel  have  a  right  to  drafts  as  pre- 
cedents, but  not  to  detain  them, 
where  either  party  may  have  a  benefit 
from  the  infpedtion  of  them.         214 

This  court  will  not  fuffer  a  counfel  to ' 
maintain  an  adlion  for  fees,  or,  if  he 
happens  to  be  a  mortgagee,  to  infift  on 
more  than  legal  intereft,  under  pre- 
tence of  a  gratuity  for  bufinefs  for- 
merly done  in  the  way  of  a  counfel.  3  32 

Ccure  cf  Cfjanrer^.  See  atfo^ticg 
ano  ^oltctto;,  Crct)tto;^0,  %]xU 
titzB  of  tfte  ^cacr,  flparriagc^ 
jarticlc0,  flDrDer0,  Partp,  \M^. 
ftfnon,  Derte,  fipainteeia?tcr, 
13ojtion0,  Keceitjer,  ^account, 
annual  Kellisi* 

The  proceedings  in  this  court  are  formed 
according  to  the  courfe  of  the  civil  lav/ 
in  fome  refpedls,  and  anagolous  to  the 
common  law  in  others.  *         23 

Where  perfons  cannot  (hew  a  title  at  law, 
by  the  writings  being  out  of  their 
hands,  they  may  properly  come  into 
this  court.    •  19?- 

Where  a  matter,  which  arifes  within  the 
jurifdiftion  of  the  courts  of  Wales y  is 
of  value  or  difficulty,  parties  may  take 
their  remedy  here ;  but  if  of  fmall  con- 
fequence,  it  is  an  inducement  to  this 
court  to  difmifs  the  bill  with  cofts.  253 

Whilft  fuits  were  depending  in  the  court 
of  Chancery,  the  plaintiffs  indift  the 
defendant's  agent  at  the  feffions, 
nvhere  they  themfelves  are  judges  ^  for  a 
breach  of  the  peace.  Lord  Hard^ 
Is  z  "^  nvicke 
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nuicke  made  an  orier  to  rcflrain  the 
plaintirfs  from  proccfH.ing  at  tiie  icf- 
fions,  till  the  hci.ring  of  the  caufc, 
and  further  order.  Pa^e  302 

There  is  no  relbr.ining  power  over  cri- 
minal profecuticns  in  this  court,    302 

tendente  lite  here,  this  court  would  have 
flopped  an  adlion  of  aefpaf>  'vi  et  ar- 
miu  302 

Where  a  bill  is  brought  to  quiet  the 
poffcflion,  if  after  that  a  bill  ofindiA- 
ment  is  preferred  for  a  forceable  en- 
try, this  court  v/ill  flop  the  proceed- 
ings upon  fuch  indiftment,  303 

The  plaintiff  lent  i?,  500/.  on  note,  on 
an  affurance  that  an  aunt  had  left  him 
40Q0/,  by  will.  B.  died  foon  after,  and 
his  reprcfentatives  rcfufcd  to  pay  the 
500/.  aa  the  legacy  was  dircfled  to  be 
laid  out  in  land,  and  fettled  on  £,  in 
fee,  liord  Hardivicke  faid^  it  ivas  a 
very  cruel  ca/e;  but  as  it  is  the  efia- 
hlififcd  rule  of  the  court,  that  money  de- 
ntifcd  to  be  laid  out  in  land  JhaU  le  con- 
Jideied  as  land,  the  plaintiff  can  hd've 
no  remedji^  307 

Court  Of  !!iuta'5  i!5:iif!j.    See  ^p  v 

The  authority  which  the  S^ar-chp.mbcr 
had  in  cafes  iMuicT  ^li  ^  Ph,i^  IvL 
relating  to  the  tiiking  away  maidens, 

-  is  now  afTumed  by  the  court  of  King's 
Bench,  64 

Ccurfs  of  3Lifci.     See  Wil  ^tU 

ptcuDtngisi,  parties. 

Jn  courts  of  law  where  there  is  no  plea, 
judgment  is  by  nil  dicit ;  but  if  a  plea 
be  put  in,  though  ever  fo  imperfcd, 
there  cannot  be  a  judgment  nildicity  the 
plaintiff  mufl  demur,  and  if  allowed, 
then  he  has  judq^ment,  becaufe  the  plea, 
01*  anfwer  of  the  defendant,  (for  anfwer 
is  equally  ufed  at  law  as  in  equity,)  is 
infuiHcitnt.  23 

Where  you  draw  the  jurifdldion  out  of  a 
court  of  law,  you  mull  have  all  the 
parties  befor"  the  court,  who  are  ne- 
Cefi'ary  to  malce  the  determination  com- 
plete, and  to  quiet  the  queflion.    5 1 5 


Cciirt  of  KecorD,     See  Ccrliorsrt, 
habeas  Cori:tt5. 

Court  ^\u\tm\.     See  ^pititaat 
Court. 

Crclntcjs.  Sec  SDiff ribaticn,  ^r^ 
fhafcf,  l^olcg,  JDrbrs,  IBonD^ 
Special  lSlcamn£s>  Settlement 
after  Jpurdasc. 

The  court  of  Chancery  will  not  decree 
public  companies  to  make  calls  in 
favour  of  a  particular  creditor.  Page  56 

An  afiignment  by  the  clerk  of  the  peace 
to  creditors  under  the  ftatute  for  relief 
of  infolvent  debtors  need  not  be  fealcd. 

If  there  is  a  mortgage  for  years,  and  the 
reverfion  in  fee  left  in  the  mortgager, 
it  will  be  legal  alTets,  becaufe  the  bond 
creditor  may  have  a  judgment  againft 
the  heir  of  the  obligor  and  a  ceffet  extcur 
tio  till  the  reverfion  comes  into  poifef- 
fion.  294 

Where  a  plaintiff,  a  fpeciality  creditor, 
mull  come  here  for  relief,  the  court  will 
do  equal  juftice  to  all  creditors  with- 
out any  diflinftion  as  to  priority.    294 

'Jojeph  Burr  hy  his  will  dired:s  his  whole 
eftate  to  be  turned  into  money,  and 
gives  it  to  his  executors  in  truft  for  the 
benefit  of  his  four  fohs  and  his  daugh-? 
ter  Jenny,  to  be  dividjd  equally  be- 
tween them,  and  if  either  die  before 
21,  liis  or  her  fhare  to  go  to  the  fur- 
vivor  ;  Henry  Burr,  one  of  the  ions, 
died  under  age,  and  his  0iare  went 
over  to  the  furvdvors.  417 

In  1739,  Mr.  /^(?^f  married  the  daughter, 
but  made  noprovifion  for  her,  and  be- 
ing indebted  to  the  defendant,  gave  him 
a  bond,  and  affigned  over  all  the  fliare 
which  in  his  wife's  right  he  was  intitled 
to  in  her  father's  perfonal  efl;ate,und  af- 
ter v/ards  a  fecond  afTignment  for  the 
benefit  of  his  creditors  in  general ;  his 
wife  during  thefe  tranlaClions  was  under 
age ;  the  executors  of  the  father  have 
made  no  divifion  of  his  perfonal  eflate ;. 
Fcbe  became  a  bankrupt,  and  his  wife 
had  two  children  to  maintain  ;  her  fhare 
under  the  will  amounted  to  about  600A 
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«nd  the  defendant  the  creditor's  debt 
to  560  /.  ^  ^     Page  /i^\l 

lord  /for</ay/Vi^  was  of  opinion  not  to  al- 
low the  creditor  of  the  hufband  to  re- 
ceive the  fortune  of  his  wife,  without 
making  fome  proviiion  for  her  ;  and 
recommended  it  to  the  creditor  to  give 
her  and  her  children  fome  part  of  the 
principal  of  her  fortune,  4 1 7 

His  Lordfliip  afterwards  decreed,  in  con- 
fequence  of  an  agreement  between  the 
parties,  that  a  moiety  of  the  fortune  of 
the  wife  (hould  be  placed  out  for  her 
feparate  ufe  during  her  life,  and  after 
her  death  to  be  paid  to  her  children  in 
equal  fhares.  '  417 

As  a  father  would  not  have  married  his 
daughter  without  infilling  upon  fome 
proviiion  ;  neither  will  the  court  of 
Chancery,  who  ftand  in  Iqco  parentis ^ 
doit.  419 

'VfYitxt  fpecialty  creditors  cxhauft  the  per- 
fonal  affets,  Jimple  contraa  creditors 
ihall  Hand  in  their,  place,  and  may 
come  upon  the  refal,  436 

If  a  creditor  has  two  funds,  he  fhall  take 
his  fatisfadlion  out  of  that  upon  which 
another  creditor  has  no  lien.  446 


Cttrfcf?. 

Tenancy  by  the  curtefy  jnuft  come  out  of 
the  inheritance,  and  not  the  freehold. 

-  47 
A  tenancy  by  the  curtefy  is  an  cxcrefcence 
out  of  the  inheritance,  and  a  continua- 
tion of  it  for  a  certain  time.  47 
There  can  be  no  tenancy  by  the  curtefy, 
where  the  children  take  by  virtue  of  a 
remainder  over,  and  not  by  defcent 
from  their  mother.  47 
To  entitle  the  hufband  to  take  as  tenant 
by  the  curtefy,  the  inheritance  muft 
defcend  upon  the  children.  47 


CnSom.    See  Cop^fiolD,  %^\^Z\\tZy 

An  occupant  who  is  only  a  tenant  at  will, 
can  never  have  a  right  to  a  common  of 
turbary  by  taking  away  the  foil  of  the 
Jord,  190 


This  court  will  not  put  perfbns  to  fet 

forth  a  cuflom  with  fo  much  exadl- 

nefs  as  is  requifite  at  law,  or  with  the 

nicety  the  court-of  Exchequer  expeds. 

Page  190 


Cullom  of  llonti3rT. 
pet. 


See  l^afefji^ 


A  child  of  a  freeman  muft  abide  by  the 
will  in  toto,  or  by  the  cuftom  in  tcto. 

43 

If  a  freeman  of  London  makes  a  volun- 
tary deed,  in  confideration  of  love  and 
aife^on  only,  and  referves  the  power 
over  the  cftate  to  himfelf,  the  property 
will  continue  in  liim,  and  is  fubjed  to 
the  cuftom.  62 

The  cullom  of  London  will  operate  on  the 
orphanage  part  of  a  freeman's  eftate, 
and  he  cannot  leave  it  to  go  in  fuch 
proportion  as  he  pleafes/  63 

A  freeman  of  London  taking  the  advan- 
tage of  his  (bn's  neceflities,  in  confider- 
ation of  a  bond  for  fecuring  the  Ton  an 
annuity  of  50/,  prevails  on  him  to  re- 
leafe  the  fhare  he  had  in  the  orphannge 
part :  the  father  alfo  prevailed  on  ano- 
ther of  his  fons  to  giye  him  a  relcafe  of 
his  fhare  of  the  orphanage  part,  in  con- 
fideration of  an  annuity  of  the  fame 
nature  ;  but  there  v.ere  not  the  fame 
proofs  of  his  being  forced  into  the  re- 
leafe,  and  the  father  had  at  times  ad- 
vanced him  400/.  the  plaintiff  being 
turned  out  of  doors ^  hft  dcjlitute  and  ^vcid 
of  maintenance,  a  releaje  extorted  under 
fuch  circumftances  can/iot  be  fuppsrtcd, 
but  is  abfolutely  'void,  1 60 

The  court  was  alfo  of  opinion  the  other 
fon  was  equally  in  titled  to  be  rv'iic\'ed. 

160 

By  the  cuflom  of  London  the  orphanage 
part  muft  go  in  equal  fhares,  and  if 
the  father  turns  the  money  into  any 
other  fhape,  whicli  he  thinks  may  take 
it  out  of  the  cuftom,  yet  the  court  has 
relieved  the  children.  160 

If  a  father,  merely  for  the  fake  of  mainte- 
nance, and  not  for  r.dvan cement  in  mar- 
riage or  trade,  obliges  his  ion  to  relcafe 
his  right  to  tiic  orplian.ige  fhare,  fuch 
relcaie  is  abfolutciy  void.  j6i 
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A  freeman  of  London  by  will  leaves  a  fon 
a  legacy  of  200  /.  and  gives  the  refidue 
of  the  tcftamentary  part  to  his  daughter 
and  another  peribn ;  on  the  application 
of  the  fon  two  years  after  the  will  was 
made,  the  father  gave  him  100/.  and 
took  a  receipt  for  fo  much  in  part  of  a 
legacy,  and  a  fhort  time  after  gave  him 
another  1 00  /.  and  took  a  receipt  from 
him  in  full  of  what  was  intended  him 
by  the  will ;  the  teftator  died  without 
altering  his  will,  the  200  /.  muft  be 
confidered  as  an  advancement,  and 
brought  into  hotchpot  upon  the  cufto-  I 
mary  ihare ;  but  how  far  the  fon  may 
be  intitled  to  a  compenfation  out  of 
the  furplus  of  the  dead  man's  part,  for 
fo  much  as  he  fhall  fuffer  by  bringing 
the  200  /•  into  hotchpot,  the  court  gave 
no  opinion,  refer  vine  this  point  dll  it 
came  back  on  tlie  Mailer's  report,  it 
being  doubtful  whether  there  would 
be  any  furplus.  Page  277 

It  is  an  eilablilhed  rule  that  a  legatee 
cannot  take  the  legacy  and  claim  his 
cuflomary  part  too,  Mnlefs  the  teilator 
mentions  the  legacy  fhall  come  out  of 
his  teilamentary  (hare,  278 

A  freeman  of  London  afligned  over  Ieafe> 
hold  honfes  to  truftees  for  particular 
purpofes,  referving  to  himfelf  an  eftate 
for  life,  where  the  truft  was  not  to 
commence  till  after  his  deceafe.  Lord 
Harduokke  held  it  to  he  a  fraud  on  the 
euftom^  and  decreed  the  deed  of  ajjignment 
to  he  cancelled^  377 

A  freeman  of  London  by  will  divided  his 
eflate  according  to  the  cuilom,  and  de> 
vifed  the  dead  man's  part  among  his 
wife  and  children  ;  afterwards  he  gave 
a  daughter  x  000  /.  in  marriage,  which 
the  court  declared  to  be  a  fatisfadlion 
of  the  orphanage  Iharc,  but  not  as 
to  her  fhare  in  the  dead  man's  part. 

A  freeman  of  London  by  will  took  upon 
him  to  difpcle  of  all  his  elUte,  as  well 
the  orphanage  as  the  teilamentary  part ; 
where  fome  of  the  children  fnall  eled 
to  abide  by  the  cuficm,  and  others  by 
the  will,  their  Jhares  of  the  orphanage, 
part  Jhall  not  accrue  to  that  fart,  but 
fhall  go  according  tq  the  dijpcfticn  rf  the 
father,  627 


The  children  of  a  freeman  may  take  both 
parts,  when  the  father  kas  dijfpoied  of 
the  teflamcntary  only*  Fe^  629 

The  cuftom,  where  a  wife  of  a  freeman  is 
compounded  with,  la  to  divide  his 
eftate  into  two  parts,  as  if  there  was  no 
wife.  629 

Where  the  wife  has  compounded  with  die 
hufband,  a  freeman  of  London,  he  is  to 
be  confidered  in  regard  to  the  cnlloii 
as  leaving  no  wife.  644 


a>fbt0,  Crrmto;^  aitb  SDcbfo^  See 
aCrnft  foj  |^r«pment  rf  ©eto, 
ISarapl^emaKa,  iSule,  Crecuto^ 
BInterefi:  of  ^ont^j  Statute  i 
ILimitations,  Separate  ®ai» 
f enance,  JBotoer,  aCTefe,  Cffates 
iti  if ee^tail,  Vital  (Eftateff,  %m 
mtnty  ^petial  IBteaHtnss- 

WHERE  there  are  mutual  demands 
a  defendant  upon  an  a&ion  at 
law  may  as  well  fet  off  upon  5  G«.  2. 
the  bankrupt  a^,  as  in  common  cafes 
under  G.  2.  ^9 

This  court  only  removes  fraudulent  con- 
veyances  out  of  the  way,  but  will  not 
decree  profits  back  againft  the  original 
debtor  and  owner  of  the  eftate,  received 
pendente  lite,  in  favour  of  judgment  cre- 
ditors, from  the  filing  of  the  bill,  but 
equity  follows  the  lavvr,  and  leaves  them 
to  their  remedy  by  elegit,  107 

Simple  contraft  creditors  fhall  fland  in 
the  place  of  bond  creditors,  and  be 
allowed  out  of  the  real  eftate  equal  to 
what  has  been  exhaufted  out  of  die 
perfonal.  hq 

Where  the  land  does  not  yield  annual  pro- 
fits, all  debts  ^ill  not  carr>'  intereftout 
pf  a  truft  for  payment  of  debts       1 1 1 

Lands  charged  by  a  will  with  the  pay- 
me?it  of  debts,  all  the  debts  contraded 
by  ^  teilator  during  his  whole  liie  will 
be  a  charge.  ^  274. 

Where  a  father  in  a  purchafe  takes  an 
eftate  in  it  himfelf  for  life,  with  remain- 
der to  his  fon  in  fee,  as  the  father  has 
the  profits  for  life,  the  eUat^  is  liable 
to  hii  credit9rs.  jgo 

\  Thij 
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The  father  in  this  cafe  w^  in  poiTeffion 
of  the  whole  eftate,  and  necefTarily  ap- 
peared the  vifible  owner ;  fo  that  the 
creditor  by  an  elegit  might  have  laid 
hold  of  a  moiety,  which  differs  it  from 
all  the  other  cafes  Page  481 

It  is  not  neceffary  that  a  man  fhould  be 
aftually  indebted  at  the  time  he  enters 
into  a  voluntary  fettlement,  to  make  it 
fraudulent ;  for  if  he  does  it  with  a 
view  to  his  being  indebted  at  a  future 
time  it  is  equally  fraudulent,  and  ought 
to  be  fet  afide.  4.8 1 

Where  a  creditor  agrees  to  take  lefs  than 
his  debt  j  provided  it  be  paid  precifely 
at  the  day,  and  the  debtor  fails  of  pay- 
ment, the  general  rule  of  equity  is, 
that  he  cannot  be  relieved.  527 


Where  a  creditor  for  1700  /.  agrees  with 
his  debtor,  a  failing  man,  to  take  1 1  s, 
in  the  pound,  to  be  paid  by  inftal- 
ments ;  and  the  debtor  after  the  firfl 
payment  becomes  a  bankrupt ;  Lord 
Hardiuicke  was  inclined  to^  think, 
the  lyooL  and  not  the  grofs  fum  of 
the  compoiition  only,  might  be  proved 
ijndcf  the  commiffion  of  bankruptcy. 

527, 

3ln  iDl^at  pjiojiti?  acbts  are  fo  be 
p«ii)  bp  an  crectttoj  o}  a:>mmif^ 

ttatOh  ^ee  alfo  under  Mtt»' 

JDecrcc.  See  315ai  cf  Ucticfe' 
?]3artics,jacquiefccncr,  account, 
antcrctt  of  ^onep. 

There  need  not  be  certain  and  pcfitive 
evidence,  as  to  the  finding  of  deeds  af- 
ter a  decree,  but  fuch  only  as  the  court 
thinks  reafpnable.  40 

The  Earl  of  Bradford  by  his  will  gave  all 
his  eftate  to  truftees,  in  triift  for  the  de- 
fendant Mr.  Ne^Mfort  an4  the  h^irs  of 
his  body,  and  to  pay  fuch  fums  out  of 
the  rents  and  profits  for  his  maintenance 
as  Lord  Bradford  i\\o\x\di  by  any  writing 
appoint.  By  a  codicil  he  directs  the 
traltees during  Mr.  Neivfiort's  minority 
to  pay  the  rents  to  the  jj>laihtiff,  fo  much 


as  fhe  pleafes  to  be  applied  for  his  main- 
tenance, and  the  re£diie  to  her  own 
uie;  by  another  codicil  dire£b  the 
trainees  ihall  not  fettle  the  eftate  on  Mr. 
Ne-jvpcrt  and  the  heirs  of  his  body  till 
-  26,  and  till  then  fuch  maintenance  as 
the  truftees  and  the  plaintiff  fliall  think 
fit.  Mrs.  SmitJi^inMed  (he  was  intitled 
to  receive  the  rents  and  profits  till  Mr. 
Ne-iMport  attained  the  age  of  26,  bu£ 
the  Mafter  of  the  Rolls  v/as  of  opinion 
they  vefted  in  Mr.  Newport  at  2 1 ,  and 
the  time  of  receiving  prolonged  only 
till  26,  and  decreed  the  truftees  fhould 
account  for  the  rents,  ^c.  from  his 
age  of  2 1  to  26,  to  the  committee  of 
his  eftate,  Mr.  Neivport  being  found  a 
lunatick.  P^g^  344 

Shepherd y  who  had  a  mortgage  for  4000/. 
on  fejimnfs^s  eftate,  in  1725,  forgave 
him  800 1.  and  three  years  afterward* 
lends  him  800  /.  again  ;  in  the  inter- 
vening time  Titley  advances  200c  /.  to 
yenmngs,  and  obtains  a  mortgage  on 
the  fame  eftate.    In  1729  Sir  T.  P,  a- 
grees  to  purchafe  of  Jennings  1 850/.  fee- 
farm  rents  ifTuing  out  of  Sir  T'.  jP.'s  e- 
ftate,  and  finding  Jennings  had  mort- 
gaged the  fee-faim  rents  to  Shepherd 
applied  to  him,  who  agrees  when  he 
is  paid  his  4000  /.  he  will  convey  them 
to  Sir  7*.  P,  in  a  former  caufe  on  a  re- 
ference to  a  Mafter  to  take  an  account 
of  what  was  due  to  Shepherd,  the  Ma- 
fter allowed  no  more  for  principal  than 
3200/.  and  the  bill   is   brought  for 
4000  /.  and  intereft,  and  unlefs  paid, 
that  Titley  may  ftand  foreclofed.    Lord 
Hard'Vjicke  faid  in  the  other  caufe  the 
Mailer  was  confined  toShepherd*s  mort- 
gage, but  the  prefent  is  for  a  new  pur-, 
polb  different  from  the  former,  and  a 
mortgagee  after  a  decree  for  a  redemp- 
tion, may  bring  a  bill  for  a  foreclofure  ; 
but  the  court  will  not  make  an  inconfill- 
ent  decree  in  a  fecond  caufe  between  the 
fame  parties,  on  account  of  the  con- 
fufion  it  v/ould  create  ;  but  at  the  famcr 
time  Lord    Hard'-wicke    (Jedarcd    he 
would  not  upon  an  order  in  a  former 
cr.ufe  tie  up  the  plaintiff,  but  will  di- 
rect the  cavi'c  to  ihmJ  over,  fo  as  to 
give  him  an  opportunity  of  laying  the 
n  attcr  before  the  court  on  a  bill  of  re- 
view or  othcrvvifc,  :.s  he  ihall  be  ad- 
viU'd,  '  348 

Shepherd 
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SlffvcrifinRRed,  that  on  advancing  800/. 
again  the  deed  ought  to  iland  as  it  did 
before,  a  fecurity  tor  4000/.  the  parties 
intending  it  (hould ;  and  his  council 
oiiered  to  read  parol  evidence  to  (hew 
this  intention,  which  was  objeAed  to 
as  being  witiiin  the  ibtute  of  frauds 
and  perjuries.  Lord  Han/zvide  faid, 
that  the  loan  of  the  800  /•  cannot  be 
conuJered  as  a  continuance  of  the  old 
mortgage  in  1725,  and  in  refpcdl  to  an 
inter\'ening  incumbrance,  is  a  new 
one,  admitting  Shepherd  i^d  have  notice, 
and  therefore  would  not  allow  the  pa- 
rol evidence.  Pags  350 

^he  court  nevi-r  fuffer  a  decree  to  account 
to  be  figncd  and  inrollcJ,  bccaufe  it 
ties  up  their  hnnds  frcm  relieving,  if 
tliere  fhould  have  been  any  ucfe«^t  in  the 
directions  of  :he  decree.  383 

A  decree  quod  computet  makes  no  variation 
as  to  an  executor,  f  )r  before  a  final  de- 
cree he  may  coiifjfs  a  j  udgiricat,  and 
it  does  not  at  all  alter  the  nature  of  the 
demand.  385 

A  decree  quod  computet  docs  nat  pals  in 
rem  jtidicafafn  till  the  hnal  decree.   387 

No  ilrefs  to  be  iaiu  on  the  words  that  each 
party  do  pay  in  a  decree  quod  computet, 
for  till  the  account  taken  it  is  impoifible 
to  pronounce  wiuch  will  be  the  debtor 
or  creditor.  •  387 

To  fupport  a  plea  of  a  former  decree,  you 
mull  fet  forth  fo  much  of  the  iiril  bill 
and  anfwer  as  v/ill  Ihew  che  fame  point 
was  then  in  iifue.  603 

©CCU5.     See  CwftMXt  cf  llOnUOIT, 

Confcrra.^irr 5,  '.liTtirancrg,  Ccr^ 
ftruetiori  anli  £Dpcrc;ticn  cf  tijcm, 

Deeds  executed  near  together  may  be 
con.^idered  as  a  part  of  the  fame  tranf- 
a<^u*on.  J  6 

The  intention  cf  the  parties  appearing  on 
a  deed,  alv/ays  governs  the  court  in 
ronfbrurtions.  91 

The  court  will  mr.ke  a  favourable  expo- 
iition  of  words  in  manir.ge  fettlements 
to  fupport  th-:  ihtjn^iari  of  the  parties, 
and  even  in  voluntdry  fotticnients,  if 
•  the  words  Icr.n  more  itrcngly  to.  the 
o^e  co.-iflrudtij:-!  i\i?,\\  to  tne  other,  it 
mull  Ukcwlie  |.rcvail.  91 


It  is  no  ground  for  a  court  of  equity  to  fet 
afide  a  deed,  that  a  peribn  put  an  un- 
guarded confidence  in  another.  P.  202 

Though  the  confideration  is  not  exprefied 
in  a  deed,  yet  if  the  court  fees  what 
was  tlie  real  and  material  coniidera- 
tion,  it  has  great  weight,  notwith- 
ftanding  the  ftatute  of  frauds  and  per- 
juries. 202 

A  mortgage  and  an  aflienment  of  a  mort- 
gage were  put  in  ^.'s  hands  to  receive 
the  principal  and  intereil,  who  pawn- 
ed them  to  the  defendant  S,  for  100/. 
Lord  Ilard'wiciehcld,  that  as  the  pawn- 
er muft  by  the  deeds  appear  to  have  no 
property,  he  could  not  avoid  decree- 
ing S.  to  deliver  the  deeds  to  the  plain- 
tilf,  and  leave  the  pawnee  to  his  re- 
medy at  law  againfl:  B  306 

The  plaintiff  is  proper  in  bringing  a  bill 
h?re  for  the  recovery  of  the  deeas ;  for 

^  in  an  a^lion  of  trover  he  cotild  only 
have  damages  for  the  detainer*       30(S 

An  attorney's  faying  that  he  only  follow- 
ed dirc<^tions  in  drawing  deeds  under 
fraudulent  circumllances,  will  not  cx- 
cufe  him  from  paying  colls.  328 

On  deeds  the  rule  is  certain,  that  they 
fhall  'be  controuled  by  the  rules  of 
law,  and  the  intent  that  appears  on 
the  face  of  the  deeds.  575 

IlTuein  a  deed,  is  always  a  word  of  pur- 
chafe.  582 

S>eeBs  left  0^  tozTcealcD. 

Where  a  deed  happens  to  be  loft,  yoq 
cannot  at  law  read  a  copy,  becaufe 
you  muft  declare  with  a  profert  hie  in 
curia,  and  therefore  you  may  bring  a 
bill  here  to  be  relieved  againfl  the  ac-r 
cident  cf  tiie  original's  being  loft.    %\ 

Dcr&s  obfatncD  bp  fturcfs,  tompuU 
Cjn,  fee  3l5cn9. 

wCP?n?)ant.     See  ©biocitrp,   JV> 

exeat  regno^  PartlCS,    JXulc,   ^Zf 

muacr,  iUtjearing,    account. 

Where  a  bill  is  brought  for  new  matter 
difcovered  fmce  the  hearing,  a  de- 
fendant, if  he  can  ftiew  there  is  no  new 
matter,  muft  take  advantage  by  plea 

or 
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tf  demurrer,  for  it  is  too  late  to  infill 
upon  it  at  the  hearing.  .  Page^o 

Where  a  bill  prays  an  account,  and  al- 
lowances in  that  ;4CC0unt,  a  defendant 
may  equally  make  obje^ftions,  as  if  he 
•had  brought  his  crofs-bill.  59 

^  Though  the  plaintiff  has  not  replied  to 
the  defendant's  anfwer,  yet  defiring  him 
to  do  an  a£l,  will  intitlc  the  defendant 
to  his  cofts,  to  be  taxed.  loi 

A  miniiler  of  a  parifli,  who  prevents  an 
order  for  a  defendant's  appearance  be- 
ing publifiied  purfuant  to  5  G.  2.  r.  25. 
is  indidable  for  a  contempt.  .  114 

When  a  defendant  has  anfAered  to  a  dif- 
covery  prayed  by  a  bill,  he  cannot  af- 
terwards demur  to  it.  157 
■  Though   you  anfwer   to   the  difcovery, 
yet  you  may  demur  to  the  relief.    157 

The  defendv.it  prayed  to  emend  her  an- 
fwer by  adding  a  new  faft,  granted  on 
the   particular   circumllanccs   of  her' 
cafe.  294 

Where  a  defendant  has  mifluken  a  fa6t, 
or  a  3ate,  the  court  will  give  him  leave 
to  amend  his  anfwer.  294 

Where  a  defendant  cannot  be  made  to  ap- 
pear, it  amounts  to  the  fame  thing  as 
if  procefs  had  been  taken  out  for  want 
of  an  -appearance,  and  carried  on  to  a 
fequefbation.  510 

JDcmitrrer.     See  WXitntii,  Dc- 
,  fcnoant,  Ccft^,   pcj,   tllfuip, 

©crcljants,    3lri|imctiotT,    Kc^ 

fbcxinl  of  {Carriage. 

A  defendant  muft  take  advantage  of  a 
defed  in  form,  by  a  demurrer  ;  it  is 
too  late  to  objett  after  he  has  an- 
fwered.  137 

A  demurrer  to  a  bill,  for  the  difcovery  of 
a  cafe  which  the  defendant  had  ftated 
to  his  council,  for  an  opinion,  over- 
ruled, 214 

I'hough  a  defendant  has  not  demurred  to 
a  bill,  as  being  too  trifling  for  this  court 
to  entertain,  yet  he  may  take  advan- 
tage of  the  objeftion  at  the  hearing ; 
for  a  bill  may  have  been  fo  drawn,  as 
to  liave  prevented  a  demurrer.        253 

A  man  who  demurs  at  law,  demurs  in 
chief,  and  it  is  a  perpetual  bar,  if 
judgment  fhould  be  againft  him;  but 
if  a  deiQurrer  is  over-rulqd  here^  ade* 


fendant  may  infift  afterwards  npon  the 
fame  thing  by  his  anfwer.      Page  284 

The  defendant  demurred  to  the  difcove- 
ry fought  concerning  proceedings  be- 
fore the  couiit  of  delegates.  LordHarJ' 
ivicke  held,  that  the  fentence  in  the 
■  Relegates  cannot  be  read,  as  this  is  a 
demand  for  real  eilate ;  and  they  pro-. 
cecd  there  by  different  laws,  and  itt 
matters  too  relative  to  the  perfonal 
e'ftate  only;  and  allov/ed  the  demurrer 
as  to  this  part.  387 

The  defendant  alfo  demurred  to  thediA 
covery,  fought  with  relation  to  the 
perjury,  in  a  fuit  at  law,  charged  to 
be  conmiitted  by  her  procurement.  387 

As  a  demurrer  cannot  be  good  for  par t^ 
and  bad  for  part.  Lord  Hardivuke  aU 
lowed  it  likewife  as  to  the  difcovery 
fought  in  relation  to  the  fubornatioa 
of  perjur)',  389 

A  demurrer  will  lie  to  a  bill  brought, 
which  feeks  a  difcovery  of  the  defend- 
ant, whether  a  particular  peribn  is  liv- 
ing, or  where  he  is,  in  order  only  to 
make  him  a  party  to  a  fuit.  394 

A  bill  brought  by  a  principal,  to  dilco- 
ver  what  goods  the  defendant  bought 
of  his  agent ;  he  demurred,  for  that  he 
is  not  obliged  to  fet  out  what  gain  he. 
has  made  by  the  retail  of  them  ;  but 
the  demurrer  was  held  to  be  infu£ici- 
ent,  and  ever-ruled.  394 

The  defendant  demurred  to  the  plaintltf'^ 
bill,  brought  to  eilablilh  a  right  to  an 
oyllcr  fifhery,  and  to  be  quieted  in  the 
pofTeifion  of  it,  as  being  a  matter  pro- 
perly triable  at  law.  horAHard^icke^ 
declared y  that  ivhere  the  right  of  af/hery 
is  in  difpute  only  beinveen  t^wo  lords  of- 
manors,  they  can  neither  come  here  till  it. 
is  Jirft  tried  at  laiv,  and  therefore  «/- 
lowed  the  demurrer^  483 

SDepoffticniBi  oj  CEiraminafton.   Sco^ 

On  a  bill  brought  by  a  wife  againft  her 
hufband  to  have  a  maintenance  out  of 
her  fortune,  on  figgeftion  of  cruel 
ufage  by  him ;  depoiitions  to  prove 
criminal  conversation  againft  the  wife,  ^ 
in  excufe  for  his  ill  ufage,  cannot  be. 
read,  unlefs  the  criminal  converfatica 
is  cxprefsly  charged  by  the  anfwer.  96J, 

Charging 
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Cbargiog  the  wife  has  behaved  in  an  in- 
decentxnanner,  will  indtle  the  hufband 
to  read  evidence  againft  her  of  crimi- 
nal converfation,  tor  it  is  not  neccf- 
iary  to  make  the  charge  in  grofs  terms. 

Page  97 

This  court  will  order  depofitions  to  be 
referred  to  a  Mailer,  for  fcandal  and 
impertinence*  235 

A  bill  was  brought  to  eftablilh  a  bond, 
for  iecvring  an  annuity  of  60/.  per  aht, 
j;iven  the  plaintiff, ^fritmiumpudiciti^; 
a  crofs-biil  praying  the  fecurity  may  be 
delivered  up  as  the  plaintiff  was  a  com- 
mon proftitute-  The  defendant's  coun- 
cil offered  to  prove  the  plaintiff  guilty 
«f  lewdnefs  with  a  particular  pcrfon  ; 
it  was  objeded,  the  charge  in  the  crofs- 
bill  being  only,  (he  was  a  lc>\'cd  wo- 
man, the  defendant  ought  to  confine 
hcrfclf  to  a  general  charader,  and  not 
to  particular  iniiances.  Lord  //iari/- 
vfficke  thought  the  ohJeSion  of  great  ctt- 
Jequence  to  the  praSice  of  the  courts  and 
took  time  to  confider  till  tbefirfi  daj  of  re- 
hearing after  the  term .  333 

On  the  27th  oijulyy  1742,  LoTdHard^ 
njuicAe,  on  a  rehearing  of  this  caufe,  faid, 
it  is  fufficient  to  put  in  iffue  a  general 
charge  of  lewdnefs,  and  under  this  you 
may  give  particular  evidence,  but  then 
h  muft  be  pointed  and  applied  to  the 
general  charge.  337 

That  a  wife  has  mifl>ehan)ed  herfdf  does 
not  imply  (he  is  an  adulterefs :  and  a 
depofition  in  that  cafe  to  prove  her  one 
ought  not  to  be  read-  338 

Saying  that  a  wife  did  not  behave  with 
that  duty  as  became  a  virtuous  woman, 
^ill  not  in  title  the  hufband  to  enter 
into  proof  of  her  committing  adultery, 
unlefs  there  is  an  exprefs  charge  of  this 
kind,  for  the  virtue  of  a  woman  does 
not  confift  merely  in  chaftity.         338 

IDcpoCtlotis  X)e  bene  eflfe. 

It  Is  too  late  at  the  hearing  of  the  caufe 
J^o  objed  to  depofitions  taken  de  bene 
ejfe  for  irregularity ;  in  fuch  a  cafe  the 
court  ought  to  have  been  moved  to  dif- 
chaJTge  the  order  for  publication,    190 


JDepiflMtiom     See  VyiVMUX^ 

3Defcent/  See  alfo  fdutcbaCe. 

If  the  fame  eilate  is  dcviftd  to  H.  whid 
he  wpuld  have  taken  by  defcent,  he  is 
in  by  defccnt.  Fage  293 

IDiflirtiteM. 

At  an  aflembly  of  Lord  Chancellor  IXitf- 
piere^  the  Lords  of  the  council,  and  all 
the  Juftices  of  England  in  the  Star- 
chamber,  it  was  held,  that  depriva- 
tions of  puritan  miniflers  by  the  high 
conuniiCon  court  were  lawful.        665 

IDebif^  an^  ejcecuto;^  SDebtte.     See 

JDetofft  Co;  t&a^ment  of  S>ebtd.  See 
Ctufte  fo^  taidttg  ^u;cion03  f^f 
mmt  of  3Debt0. 

IDIftrfbnttott*    CCtbo  C&ali  be  p^efem) 
toitt)  regatb  tl^ereto. 

A  creditor  cannot  take  an  aflignmcnt  of 
a  bond  given  by  an  adnwniftrar^r,  pur- 
fuant  to  the  llarute  of  diilributiono,  to 
adminifter  faithfully,  and  .  exhibit  an 
inventory,  ^V.  nor  will  an  action  lie 
upon  it,  tho'  afligned  for  a  breach  he 
was  indebted  to  the  aflignee  in  the  fum 
of  200/.  upon  fpecialty.  66 

J,  W.  diedinteftate  1724,  and  left  iffne 
7*.  W.  who  died  within  a  week  after  his 
father,  and  his  wife  enfeint,  and  On  the 
20th  of  May  following  was  delivered  of 
a  daughter;  Ihe  is  in  titled  to  her  fhare 
under  the  ftatute  of  diftributions,  as 
much  as  if  (he  had  cxilled  in  his  life- 
time. 11^ 

There  is  no  determination  under  the  fta- 
tute  of  I  Jac.  2.  that  the  half  blood 
(hall  take  equally  with  the  whole.  ij6 

The  principal  intention  of  the  ad  of  Jac. 
2.  is  to  prevent  the  mother's  running 
away  with  too  much  to  her  children 
by  a  fecond  hufband.  i  jg 

That  the  fliares  Veft  on  the  death  of  the 
inteftate,  holds  equally  in  lineal  and 
collateral  fucceflion .  u  ^ 

The 
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Trtie  contention  between  the  common 
law  and  ecclefiaftical  court,  gave  rife 
to  the  ftatute  of  dillributions.   P.  1 17 

The  jorifdidion  of  the  ecclefiaftical  court 
made  more  exteniive  by  the  ftatute, 
than  was  allowed  by  the  common  law. 

The  ftatute  of  diftributions  is  to  be  con- 
ftrued  by  the  rujes  of  the  civil  law ; 
The  aft  of  1  Jac.  2.  is  am  aft  of  conti- 
nuance of  C.  2.  and  ought  to  be  con- 
ftrued  in  the  fame  manner.  ^  118 

The  civil  law  makes  a  difference  between 
a  child  in  ventre  fa  mere  in  effe^  at  the 
father's  death,  and  only  conceived,  1 1 8 

3DfWne  i^ertiice.    See  ^atfott,  Cole^ 
tatfan* 

Reading  prayers,  or  a  fermon,  in  a  pri- 
vate family,  is  not  performing  divine 
fervice.  499 

Divine  fervice  is, an  expreffion  made  ufe 
of  in  feveral  adb  of  parliament,  efpeci- 
ally  in  thofe  that  direft  the  reading  of 
proclamations,  where  the  order  is,  that 
it  be  read  after  divine  fervice,        500 

Donatio  Catt(a  ^o;tl0.  See  lUgac^. 
IDolner.   See  HE^aton  and  ;f  eme^  f\tt 

The  defendant  purxrhafed  a  real  eftate  of 
the  plaintiff's  huftrind,  and  the  eftate 
being  in  mortgage  for  a  term,  he  agreed 
to  pay  it  off  out  of  the  purchafe  mo- 
ney, and  to  affign  the  term  to  a  truf- 
tee  for  the  purchafer  to  attend  the  in- 
heritance, which  was  accordingly  done; 
the  hufbanddied  in  17 19,  and  in  1737 

.  the  plaintiff  brought  her  bill  againft 
the  defendant,  for  an  account  of  pro- 
fits, and  to  be  paid  her  dower :  Sir 
Thomas  Abney  fitting  for  the  Mafier  of 
the  Rolls,  decreed  donf^er  for  the  plaintiff, 
but  Lord  Chancellor  reverfed  the  decree y 
and  dtf miffed    the  bill    ^without  cofis, 

208 

^ince  the  cafe  of  Radnor  v.  Fandebendy, 
Shower's  Pari.  Ca/,  69.  it  has  been  a 
fettled  rule,  that  if  a  purchafer  has 
taken  in  a  term  precedent  to  the  right 
of  dower,  be  it  a  fatisiied  one,  or  mo- 

^   ^vey  p^d  for  it,  it  is  a  bar  to  the  wife's 


dower ;  but  if  the  mortgage  irfd  fub-* 
fifted  at  the  hulband's  death,  the  wife, 
might  have  redeemed  and  been  inti- 
tled  to  dower ;  or  if  he  had  paid  it  off^ 
and  taken  an  affignment  of  the  term* 
to  attend  the  inheritance,  and  died 
feifed,  the  wife  would  have  been  en- 
dowed. Page  20^ 
All  the  cafes  in  relation  to  the  point  of 
dower  are  fettled  and  reconciled  in 
Radnor  and  Vandebendy,  .  20® 
Though  a  huft>and  devifes  an  eftate  to  a 
wife  larger  than  ber  dower,  ihe  is  inti- 
tied  to  both  notwithftanding,  427 
It  is  now  an  eftabliftied  doftrine,  that  a 
wife  is  not  dowable  of  a  truft  eftate, 

526 
In  Banks  v.  Sutton,  Sir.  Jofeph  Jekyll 
took  a  diftinftion  in  regard  to  a  truft, 
where  it  defcends  to  the  hufband  from 
another,  and  not  created  by  himfelf ; 
but  Lord  Talbot  afterwards,  in  the  cafe 
of  the  Attorney  General  v.  Scott ,  de- 
termined direftly  contrary  to  this  di- 
ftinftion. ^26 


CSccUiiaSual  Court.  See^Crttual 
Ccurf. 

Clectment-  See  lounger  Cljrto^cit* 

TH  E  confeffion  of  leafe,  entry,  and 
oufter,  will  operate  only  to  the 
purpofe  for  which  the  ejcftment  is  in^ 
tended,  and  is  equally  fiftitious  with 
the  ejeftment  it  felf,  24  r 

A  mortgagee  is  not  precluded  from  bring- 
ing an  ejeftment  at  law  at  the  fame 
time  he  has  a  bill  of  foxedofure  de- 
pending here.  3431^ 

CIcittoif. 

A  bill  being  brought  here,  praying  relief 
as  wdlas  adifcovery,  whilft  ai\jiftion 
at  law  was  carrying  on  upon  the  fame 
account,  the  court  obliged  the  plaintiff 
to  make  his  eleftion ;  who  elcfting  to 
proceed,  at  law,  he  amended  his  bill,  by 
ftriking  out  the  part  whieh  prayed  re- 
lief, and  the  bill  thereupon  was  dif- 
miffed  of  coorfe,  as  praying  nothing 
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is  to  one  for  life>  and  after  his  dedl 
to  the  iffue  of  his  body,  there  is  no 
inflance  where  it  has  been  fo  conftroedi 

Page  26J 

A  devife  to  A.  for  life,  and  to  the  heirs 

of  his  body,   unites  the  two  eftatcs  fb, 

as  to  make  the   firfl  taker  tenant  in 

tail.  44+ 


bat  a  diilovery  ;  and  tlie  cofts  of  the 
diimili'-on  were  taxed  to  the  defendant 
at  38  /.  The  pkintifF  recovered  judg- 
ment againft  tlie  defendant  in  damages 
and  coils  to  the  amount  of  440 A  and 
petitions  to  let  off  the  coJh  at  law  againft 
tlie  coiVs  here.  Lord ILird-Micke  thought 
it  reajoitiibU ;  end  if  the  precedents  {fwhich 
hi  ordered  to  he  Jearched)  would  juftify 
lim,  /aid J  he  lAiould grant  the  petition  ; 
hut  he  doubted  ivihether  the  pra^iice  of  the 
iourt  <ivould  allo-iv  of  it,  hy  reajon  that 
the  hill  of  difco^jcry  had  hien  difmijj'ed 
€ut  of  court.  Page  166 

Cftaff^-  Sec  ICrnffccg  fo  pjcfcrtc 
Cdutingi^nt  U::natnli:rd. 

Cffatw  ivL  iFec^ail.  See  5f^tTi:r 
anh  ^Wy  Catthtng  Bdrgutit, 

'  (StpoQtton  cf  Wo;D0,  SCrufiCCs 
to  p:efcrte  Conctnscnt  Kcmatn^ 
Hers* 

A  copyhold  furrendred  to  the  hufband  for 
life,  to  the  wife  for  life,  remainder  to 
the  heirs  of  the  bodies  of  hufband  and 
wife,  remainder  in  fee  to  the  furvivor, 
gi*ves  to  the  *wife,  lAjho  furvi'vedy  an 
tflate-tail  only,  after  pojffjbility  of  ijfue 
extinSy  and  the  ejiate-tail  'vefts  in  the 
heirs  of  the  hufband  and  ivife,  I  o  1 

If  tenant  in  tail ,  remainder  in  fee,  grants 
an  eftate  to  A.  to  commence  after  the 
death  of  tenant  in  tail,  and  then  levies 
a  fine  to  other  ufes,  A.\  eilate  is  mer- 
ged in  the  fine.  1 99 

It  was  made  a  queflion  150  years  ago, 
but  is  now  fettled,  that  if  tenant  in  tail, 
remainder  in  fee,  levies  a  fine,  a  com- 
mon recovery  bars  the  fee,  and  the  iiTue 
in  tail  have  not  Tifcintillajuris.      201 

The  fon's  recovery  would  have  barred 
the  creditors ;  a  .fine  v/ould  not  have 
done  it,  for  the  reverfion  in  fee  would 
ftill  have  been  liable.  206 

The  eftate  now  come  into  poffeflion,  is 
liable  to  the  fpecialty  debts  of  the  fa- 
ther ;  and,  by  circuity,  the  fimple  con- 
traft  creditors  are  to  ftand  in  the  place 
of  fatisfied  bonds.  206 

A  devife  of  lands  to  one  for  life,  and  to 
the  heirs  of  his  body,  has  always  been 
lield  to  be  an  eftate^tail ;  bat  where  it 


CSitctf  fo:  life.  See  iFaf^er  anii 
^M,^^\ttB  in  S^tttai\ymdki 
CtpoSttoj  of  tZClu;l»s;»  IZxrxfti^ 
to  p.:crette  contmseiu  l£emain^ 

As  a  tenant  for  life,  and  the  perfon  in  re- 
mainder in  nature  of  a  tenant  in  tail  of 
a  freehold  leafe  may  certainly  join,  and 
bur.  the  next  in  limitation,  fo  he  who 
has  both  the  interefls  united  in  himfelf 
may  alfo  bar  the  in  tail  of  fuch  a  leafe^ 

Where  a  fecond  fon  is  tenant  for  life  of  a 
freehold  leafe,  remainder  to  the  heirs 
of  the  body  of  the  father,  the  tenant 
for  life,  and  the  elder  brother  may  bar 
the  intail.  26^ 

The  courfe  of  the  court  with  regard  to  a 
tenant  for  life  is,  that  he  (hall  keep 
down  the  interell  by  rents  and  profits, 
but  portions  or  principal  money  on  any 
other  incumbrance  (hall  be  bom  by  the 
whole  eftate ;  and  therefore  the  defen- 
dant Sir  George  Savile  (hall  not  account 
for  the  rents  or  the  value  of  the  timber 
cut  down,  in  order  they  may  be  applied 
towards  raifing  the  daughters  portions^ 

463 


(Bttafcsi  fo?  ^tarsf. 
JDetjtfc 


See  ^inu 


A  demife  of  a  leafe  for  years  to  the  famd- 
perfon  to  whom  the  fee  is  deviffed,  and 
which  commences  in  the  life  of  thede- 
vifor,  is  no  revocation  of  the  fee,     73 

Where  there  is  a  deviie  of  a  lea(e  for  years 
to  a  man,  and  if  he  die  without  iffue,  re- 
mainder over,  the  whole  intereft  veft» 
in  the  firft  taker ;  otherwife  if  it  had 
been  a  leafe  for  lives,  for  there  the  Arfk 
taker  had  a  power  over  it  only  during 
his  own  life  to  have  difpo(ed  of  it,  but 
if  he  makes  no  ufe  of  that  power,  im- 
mediately 
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mediately  upon  his  death  it  vefb  in 
the  remainder-man,  who  takes  as  a 
fpecial  occupant.  P^g^  37^ 

f^itMS  bg  3lmp':icatfon.    See  31;n^ 
l^hcation- 

%txm  atfenBant  on  tfie  %\^mV^ 
ante. 

A  term  attendant  on  the  inheritance  is 
confidercd  as  a  part  of  it,  and  (hall 
«ot  be  fevered  from  it,  nor  can  it  pafs 
without  it,  72 

ilttmtattott  of  fermd  fo;  ^caro. 
See  S^mti,  pc}tion0« 

An  agreement  for  a  dean  and  chapter- 
clbte,  though  figned  by  the  dean  only, 
fhall  bind  the  chapter.  45 

Edivard  Buffy  pofieffed  of  a  term  for  59 
years  by  a  fettlement  made  after  mar- 
riage, conveyed  it  to  truftees  in  truft 
to  permit  his  wife  Grace  Bujfy  to  re- 
ceive the  rents  during  the  term,  for 
her  feparate  ufe,  if  fhe  fo  long  live,  and 
after  her  deceaft  to  permit  him  to  enjoy 
the  rents  during  his  life,  and  after  his 
deceafe  in  truft  for  the  heirs  of  the  body 
of  Grate  by  Ed^ward  Btiffyy  and  for  want 
of  fuch  iifue,  remainder  to  Henrietta 
Hodgefon  for  her  life,  and  after  her  de- 
ccaie  in  truft  for  her  two  fons  William 
and  Ed-ward.  S9 

Edivard  Buffey  died,  having  never  had  any 
iflue,  and  Grace  his  wire  furvived  him. 
It  was  held  that  the  whole  term  was  not 
vefted  in  Grace  Buffey,  and  that  the 
words  heirs  of  the  body  were  not  words 
of  limitation  but  purch^e,  and  the  leafe 
was  ordered  to  be  depoiited  in  court 
for  the  benefit  of  all  parties.  S9 

Words  of  limitation  are  improperly  ufed 
on  terms  for  years.  90 

The  words  if  Grace  Bujeyfiiall/o  long  live, 
are  aa  affirmative  implying  a  negative 
at  the  fame  times,  that  if  fhe  did  not 
live  fo  long,  the  remainder  of  the  term 
fliould  go  over.  91 

f&r  twantoffuch  ijke,  is  the  lame  as  for 

want  of  fuch  fon  or  fuch  daughter,  for 

,thc  word  fuch  confines  it  to  fuch  iiTue 


as  is  meant  by  the  words  heirs  of  the 
body.  Page  92 

Heirs  of  the  body  here  mean  the  heir  of 
the  body  living  at  the  death  oi  Ed^ward 
Buffey,  or  born  in  a  reafonable  time ' 
after,  *  92 


^'c^'^txitt  ana  parol  (EtiHencr-  See 
3IBaron  anU  fxm*'.^  SDccix^,  Co^ 
^ir!)oli5,  E>:porttion0,  }aapitt, 
TOitneffi,  2i^aiic:s,  iFrauti,  <L^l^ 
ritK  rtnacijaritabu  Wesjnfanft 

A  witnefs  if  interefted  muft  produce  a 
releafe,  or  his  evidence  cannot  be  read. 

1$ 

The  rule  that  you  can  have  no  decree  upoa 
the  evidence  of  a  fingle  witnefs  againll 
the  oath  of  a  defendant  in  his  anfwef 
are  equally  ftrong  with  thofe  that  are 
affirmed  by  the  depofition.  19 

Where  a  plaintiff  fets  up  fi  title  to  aneftate, 
and  makes  a  perfon  defendant  who  dif- 
claims  ail  right,  though  the  plaintiff 
does  not  bring  him  to  a  hearing,  he  can- 
not read  his  evidence  as  a  proof  of  hit 
own  right  to  the  prejudice  of  another 


defendant. 


39 


The  rule  with  regard  to  evidence  is  a  rea- 
fonable  one,  and  fuch  as  the  nature  of 
the  thing  to  be  proved  will  admit  of- 

40 
7.  W.  being  foiicitcd  by  T,  W.  and  his. 
fifter  to  do  fomcthing  for  them,  fkid  if 
you  will  furreuder  your  copyhold  fior 
the  benefit  of  R,  fF,  I  will  fecure  an- 
nuities to  each  of  you  for  lives ;  where-* 
upon  K.  W.  promifed  to  furrender  his 
copyhold  accordingly ;  and  f.  JST.  did 
actually  furrender  his,  charged  with 
annuities  of  5  /.  fer  ann,  for  T.  WJ*9 
life,  and  2./.  10  j,  fcr  the  filler.  R,  W* 
the  defendant  to  the  bill  brought  by 
y*  W,  for  the  annuities,  refufed  to  pay 
them  unlefs  T.  IV.  will  furrender  ids 
own  copyhold  eftate,  purfuant  to  hb 
promife,  and  infifted,  though  there  WM 
no  written  agreement  between  J.  W* 
and  if.  W.  parol  evidence  may.be  ad- 
mitted to  prove  this  fad ;  the  court  ef 
opinion  R.  W.  nay  be  allowed  to  read 
parol  evidence  to  rebut  the  equity  fet  up 
byT.W.'sbiU.  gi 

The 
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The  defence  fct  up  by  R.  W.  arifes  from 
the  impofition  of  the  plaintiff  7*.  TV. 
and  therefore  is  not  ai  all  affeded  by 
the  fhuute  of  frauds  and  perjuries. 

Page  99 

A  bill  for  quit^rents  and  an  account  pro- 
daced»  it  muil  be  proved  to  have  been 
a  fteward  or  bailiifs,  or  it  is  not  evidence 
of  payment  here  any  more  than  at  law. 

140 

Where  the  evidence  of  a  fingle  witnefs 
againft  a  negative  in  a  defendant's  an- 
fwer  is  corroborated  by  a  great  number 
of  circumfbmces»  it  is  fumcient  to  fup- 
port  an  equity.  140 

The  evidence  of  a  neighbourins;  manor 
fhall  not  in  general  be  admitted  to  ihew 
the  cufloms  of  another  manor,  becaufe 
each  is  to  be  governed  by  it's  own. 

189 

Bat  it  is  not  (b  univerial  as  not  to  be  va> 
ried  in  fome  inflances;  for  in  mine 
countries,  the  courts  of  law  have  ad- 
mitted evidence  with  regard  to  profits 
of  mines,  ^r.  out  of  other  manors, 
where  they  are  fimilar,  to  explain  the 
cuflom  of  the  manor  in  queilion.    1 89 

Where  a  perfon  is  mentioned  by  a  nick- 
name, or  where  there  have  been  two 
perfons  who  have  had  the  fame  chrifUan 
and  furname,  parol  e\'idencc  has  been 
admitted  to  afcertain  whom  the  teilator 

239 


meant. 


SDcpcGttond. 


See 


The  defendant  having  examined  Mr.  J?r//^ 
/flw,  his  clerk  in  court,  the  plaintiff 
exhibited  interrogatories  for  crofs-exa- 
mining  him,  to  which  he  demurred^  for 
that  he  knew  nothing  of  the  matters  in- 
quired of,  except  what  came  to  his 
knowledge  as  the  defendant's  clerk  in 
court,  or  agent.  Lord  Chancellor  over- 
ruled  the  demurrer,  and  ordered  him  to  an- 
/wer  to  the  interrogatories,  5.24 

Tiiis  demurrer  covers  too  much,  it  ought 
to  conclude,  that  he  knew  nothing  but 
by  the  information  of  his  client.    524 

W^e  at  law  the  party  calls  upon  his  at- 
torney for  a  witnefs,  the  other  fide  may 
crofs-examiiie  him,  but  it  mult  be  only 
relative  to  the  fame  matter.  524 


Council,  folicitors  or  attomies  may  bepri« 
vileged  from  being  examined  in  ftich 
cafes,  but  not  an  agent.         Page  524 

Dolliffey  on  his  going  abroad  as  a  fupenar- 
go,  by  articles  covenanted  with  the 
South'fea  Ctnpatrj  he  would  not  demur 
to  any  bill  they  might  bring  within  /w# 
months  after  his  return,  which  was  al- 
tered afterwards  to^;  Gamiier,  who 
drew  the  articles  demurred,  as  coondl 
to  the  company,  to  Doliiffe*s  examin- 
ing him:  the  demurrer  over-rokd, 
fir  that  'what  be  knetv  kvos  as  the  coh 
'veyancer  om/y*  .     j2j 

In  the  law  of  exchanges,  where  there  is  an 
dienation  by  one  of  the  parties,  and  an 
eviction,  it  is  not  clear  whether  thehdr 
at  law  or  the  alienee  Ihould  enter,  369 

I*ord  Hardivicke  over-ruled  all  the  excep- 
tions upon  a  motion  to  quaih  the  writ  of 
Jignifica'uity  and  held  there  was  fuffident 
in  this  cafe  to  warrant  the  court  to  iflbe 
the  excommunicato  capiendo,  498 

A  man  may  be  refident  in  one  diocde, 
and  come  into  another,  and  commit  the 
offence  charged  upon  him  in  theyj^*- 
ca<vit,  and  this,  for  thepurpoie  of  being 
cited,  is  a  relidencc  fufficient ;  and  he 
may  be  profecuted  in  the  diocefe  where 
he  committed  the  offence,  or  otherwife 
there  would  be  no  remedy.    Page  500 

C^irecttf  ton  cf  a  ptlo^r.  See  f^ott^r, 
aifo  ©eeDS,  aiiD  flje  tonttfammi 
aiiD  operation  &f  tt)ctti»  ^ 

©jrecuto?  anD  aommiflf raf oa.  Sec 
IBonb*  C^rpofiitton  of  WBizpB^ 
Spittftees,  Co(t5,  affet0>  tLtga^ 

Cies,  and  under  title  Itegat?  the 

diyifion  of  Abatement  ano  re^^ 
funftmg  cf  iLcBacte0,  jSDecree. 

Where  a  man  purchafcs  a  leafehold  eflate. 
fr©m  an  executor,  it  ceafes  to  be  a  trull 
on  the  land ;  for  where  money  is  want- 
ing an  executor  mull  fell,  42 

Where 
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IftHxere  a  creditor  of  a  teftator  accepts  of 

'  ail  executor's  bond^  It  is  coniidered  as 
a  new  fecurity^  for  it  fhews  he  relies 
more  on  the  executor's  credit  than  the 
charge  in  the  will.  Page  42 

An  exprefs  deviie  of  an  eflate  to  an  exe- 
cutor to  fell,  or  a  charge  on  it  for  pay- 
ment of  debts,  without  fuch  power, 
gives  him  an  equal  rieht  to  do  it,    43 

Where  an  executor  is  alio  the  truftee  for 
payment  of  debts,  the  aflets  Ihall  ftill 
be  equitable,  and  not  legal,  and  all  the 
creditors  niuft  be  ipvi\^  pari  paffii.      50 

Anadminiftrator,  though  infolvent,  muft 

•  be  a  party  to  a  bill  for  difcovery  of  af- 
fets.  •'  5 1 

Where  one  executor  is  indebted  to'  the 
teflator  by  mortgage,  if  the  co-execu- 
tors are  apprehenfive  he  is  infolvent, 
they  fhould  bring  a  bill  againft  him  for 
fale  of  the  eftate,  and  not  for  a  fore- 
dofure,  becaufe  being  an  executor  has 
given  him  an  intereft  in  the  mortgage. 

Two  perfbns  executors  and  truftces  under 
a  will,  would  not  prove  the  will,  nor 

•  fuffer  the  cejtuy  que  truft  to  take  out  let- 
ters of  adminifLration  cum  teftamento  an- 
nexo,  till  he  had  executed  a  deed,  by 

.  which  he  was  to  pay  a  hundred  pounds 
to  one  executor,  and  two  hundred 

•  pounds  to  the  other,  within  dx  months 
after  they  fhall  have  exhibited  an  in- 
ventory* Lord  Hardwicke  declared  the 
deed  was  unduly  obtained,  and  decreed 
no  allowance  fhould  be  made  for  the 
fum  of  100/.  and  200/.  to  the  plain- 
tiffs. 58 

An  ad^oinifh^tion  taken  out  here  will  not 
extend  to  the  colonies  in  America^  but 
an  agent  there,  who  gets  in  a/Tets  un^ 
der  the  exemplification  of  a  probate> 
is  equally  chargeable  as  if  the  execu- 
tor got  them  in  himfelf.  63 

A  debtor  leaves  a  creditor  by  note  pay- 
able on  demand  his  executor;  this 
court  will  not  allow  him  iatereft  for  it, 
becaufe  he  may  turn  nioney  to  his  own 
advantage,  which  is  coming  in  by  the 
teftator's  afTets.  io6 

Though  executors  are  not  to  pay  cofts, 
yet  they  fhall  not  be  allowed  any,  be- 
caufe they  are  fuppofed  to  reimburfe 
themfelves  by  the  credit  they  take  in 
i;he  account  kept  by  thcm«  108 

Vol,  II. 


Where  the  reprefentative  of  an  inteflate  if 
feeking  to  give  preference  by  confefCng 
judgments,  the  court  will  give  the 
plaintiff  leave  to  proceed  at  law  to  re- 
cover judgment  with  a  cejfst  execution 
and  in  this  court,  for  a  difcovery  and 

.   account  of  afTets.  Page  (19 

Though  an  adminiilrationis  not  taken  one 
till  after  the  filing  of  the  bill,  yet  if 
procured,  before  a  caufe  comes  to  a 
hearing  in  equity,  it  is  f'ufficient ;  other- 
wife  at  law,  becaufe  there  the  defendant 
may  crave  oyer  of  the  letters  of  admini- 

.    flration,  120 

If  an  executor,  for  the  benefit  of  the  tef^ 
tator's  eflate,  fhould  invefl  part  of  it 
in  the  funds,  or  transfer  money  from 
one  flock  to  another,  this  is  not  a  con- 
verfion,  but  you  may  flill  follow  it  as 
much  as  if  it  continued  in  the  fame 
condition  a^  at  the  teflator's  death,  159 

A  wife  who  was  an  executrix  was  refrain- 
ed from  getting  in  the  affets  of  a  teila- 
tor,  her  hufband  being  in  the  Weft* 
Indies^  and  not  amenable  to  the  pro^ 
cefs  of  this  court.  213 

A  receiver  appoihted  to  colled  in  affets, 
and  to  bring  adions  in  the  name  of 

'  an  executrix,  mufl  give  fecurity  to  in- 
demnifv  the  executrix  on  account  of 
fuch  aftions       .  213 

An  executor  before  probate  may  fb  far  adt 
as  to  get  in  and  receive  his  teflator's 
eflate,  or  releafe  debts,  or  even  bring 
anions  for  them.  1 2  5 

Though  executors  have  a  year  to  pay  le- 
gacies, yet  that  does  not  extend  to 
debts,  but  they  are  liable  to  be  fued 
the  moment  after  the  teilator's  death. 

An  executor  by  an  eftablifhed  rule  of  law 

may  retain  to  pay  his  own  debt,  but  i^ 

.  not  obligedto  take  in  part,  where  there 

are  not  affets  enough  to  pay  the  whole. 

A  proviiion  out  of  a  real  eflate  for  one 
executrix  will  not  bar  her,  neither  wiU 
ipecifick  legacies  given  to  one,  bar 
either  of  the  refidue  in  the  perfonal 
eflate,  but  are  put  in  only  to  give  on^ 
a  preference  of  the  other.  626 

A  teflator  may  give  an  executor  the  per* 
fonal  eflate  as  a  legacy,  and  exempt 
from  debts.  626 
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Hgiv  to  accouKt* 

It  beinj  an  e.vprcfs  condition  of  an  exccu- 
tor*Ji  tiiking  himfelf  onder  a  will  that 
he  fliould  difchargc  the  legacies  within 
a  year  after  the  tcflatrix*s  death,  he  paid 
into  the  hands  oithe  three  children  of  P, 
tbeir  legacies  of  loo  /.  each ;  the  eldeft 

-  iixtcen,  the  fecond  fourteen »  and  the 
yoangeft  nine  years  of  age,  at  die  time 
the  father  embezilled  the  money ;  the 

-  children  by  their  bill  demanded  a  re- 
pa}Tnent.  Lord  Hardwicke  held  at  firft, 
that  as  the  executor  made  this  pay- 
ment to  fave  a  forfeiture  of  what  he 
himfelf  took  under  the  will,  he  ought 
not  to  pay  it  over  again  ;  but  afterwards 
thinking  it  a  doubtful  pointy  recom- 
mended it  to  the  executor  to  give  the 
children  fomething,  who  agreeing  to 
pay  50  /.  to  be  divided  amongft  the 
three,  they  were  ordered  to  relcafe  their 
legacies.  Page  80 

The  rule  laid  down  by  Lord  Ctnvper  in 
tlie  cafe  of  Dagley  verfus  Tolferrjy  i 
Wms,  285.  that  in  all  cafes  'where  exe- 
CJitors  fay  infants  legacies  to  fathers  they 
frail  he  paid  over  again,  Ld,  Hard-wicke 
declared  he  thought  was  too  llrid.  8 1 

Though  the  peiTon  is  come  of  age,  dur- 
ing whofe  infanc}'  the  will  appointed 
an  executor  durante  mirier  e  at  ate  ^  yet, 
if  the  executor  durante,  Uc^  has  not 
colleded  in  the  whole  ellate,  he  mull 
be  brought  before  the  court.  121 

fn  ivhat  cafes  an  executor  Jhall  or  Jball 
not  ie  a  trujiee. 

Where  there  is  any  declaration  that  exe- 
cutors are  but  truflees,  or  if  they  have 
particular  legacies  given  to  them,  the 
rale  of  the  court  of  Chancer)'  is,  that 
the  refidue  fliall  be  conAdered  as  un- 
difpofed.  18 

Where  a  tcflator  appoints  a  perfon  exe- 
cutor, it  is  giving  him  the  refidue, 
unlefs  he  has  a  particular  legacy,  and 
the  fame  rule  holds  in  the  ecclefiaftical 
court.  ^6 

'A  legacy  gi\'en  dircflly  to  B,  or  to  J. 
in  trull  for  j5.  is  the  fame  thing,  and 
equally  evcludes  the  refidue,  47 


Where  a  refidue  is  gh'cn  td  an  exeatof 
for  life,  it  implies  a  negative,  thatk 
ihall  not  have  it  fbr^any  longer  term. 

Where  the  reiidue  is  undifpofed,  and  a 
teflatrix  has  always  declared  the  next 
of  kin  ihall  have  nothing,  the  execa- 
tors,  tho'  they  are  legatees,  ihall  hart 
the  reiidue  notwithflanding.  6S 

The  court,  with  refpe6t  to  the  rcfidnc, 
will  depart  front  their  general  rules  io 
favour  of  the  next  of  kin,  where  tkc 
teilator's  intention  is  proved  to  k 
againil  them.  6) 

If  the  court  is  fatisfied,  the  next  tf  lot 
were  not  intended  to  have  the  refidnc, 
the  executor  muft  have  it  of  courfe, 
for  there  is  no  medium  between  diem 
and  executors.  .  69 

A  teilator  gives  the  reiidue  of  his  efbte 
to  his  executrix,  or  to  her  heirs,  ex^ 
cutors,  admin iilrators  or  affigns ;  ihe 
died  in  his  life-time  ;  the  court  held 
it  was  given  her  as  executrix,  and  flic 
dying  before  the  teftator^  he  is  dead 
as  to  the  reiidue,  86 

At  law,  a  legacy  docs  not  vcH  in  die 
legatee  till  the  executor's  alTcnt,  bot 
here  he  will  be  decreed  to  deliver  the 
i'pecihc  legacies  according  to  the  will, 
being  coniidered  in  this  court  as  a  bare 
truilce  for  legatees.  77 

CEjtp&fiiion  of  tR!Io?!)0.  Sec  Ccr^ 
mim.  Ccatmgeitt  ItematnJcr, 
s:riift,  mill,  ^eir,  SDctife  un- 
der Will,  C2IlO?D0. 

The  word  efate  in  a  will  is  fufficScnt  to 
pafs  not  only  the  land,  but  the  intercft 
the  teilator  has  in  it  likewife.  38 

A  devife  of  plate,  jewels,  linen,  houf- 
hold  goods,  and  coach  and  horfcs, 
will  be  coniined  to  things  of  the  iamc 

.  nature :  goldfmiths  notes,  and  bank 
bills  do  not  pais  by  thofe  words.  103 

A  teilator,  having  divided  his  pcrfonaj 
eilate  into  eight  ihares,  gave  four 
parts  to  his  niece  Jiuffar,  andthechiU 
dren  horn  of  her  hoefy  ;  the  plaintifi 
was  bom  after  the  will  was  made,  and 
Mrs.  Bujar  dies  in  the  teflator's  liie- 
time  ;  this  is  not  a  Japfed  legacy ,  for  Jh$ 
did  not  take  an  eftat  entail,  but  as  a  joint- 
tenant  tvtth  the  plaintiff*^  ^mdasjhe  is 

deadf 
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diaJ,  he  tahs  the  fwhole  by  /uwi'vor' 
'  Jbip,  Page  220 

Children  are  words  of  purchafe,  and  not 
of  limitation,  except  it  is  to  compiy 
with  a  teftator's  intention,  and  it  can 
take  effeft  no  other  way.  22a 

JT.  by  his  will  fays,  I  make  D.  my  fole 
heir  and  executrix,  and,  if  fne  dies 
without  iflue,  then  to  go  to  Lord 
George  Beauclerk  :  Z),  levied  a  fine 
and  fufFered  a  recovery  of  the  real 
cftate,  and  infills  Ihe  has  an  abfolute 
right  both  to  the  real  and  perfonal 
cftates  of  the  teftator,  and  not  obliged 
to  account.  Lord  Hardnuicke  held  the 
limitation  onjir  'was  'vbidy  and  cannot  be 
tonfined  to  the  defendants  dying  ^without 
Hfue  linking  at  the  time  of  her  deceafe, 
and  difmtfed  the  bill,  308 

Vben,  in  the  grammatical  fenfe,  is  an 
adverb  of  time,  but  in  limitations  of 
eftates,  and  framing  contingencies,  it 
is  a  word  of  reference,  and  relates  to 
the  determination  of  the  firft  limita- 
tion in  the  eftate,  when  the  contin- 
gency arifes.  3 1 1 

According  to  Lord  Hard'wicie^s  note  of 
Forth  and  Chapman,  Lord' Macclesf eld 
held  that  the  words,  leave  no  ijfue, 
muft  relate  to  the  time  of  the  deaths 
of  the  teftator's  two  nephews,  William 
and  Walter,  and  could  not  be  extend- 
ed to  a  dying  without  iffue  generally. 

313 
y.  //,  gives  500/.  by  his  will  to  be  paid. 

to  his  grandfon  ^,  P.  if  he  lived  to  be 
21,  and  in  cafe  he  died  before,  then 
to  the  odier  child  or  children  of  his 
daughter  ilf.  P.  equally  arriving  at  fuch 
age.  7*.  P.  died  before  21,  and  no 
child  of  M.  P.  was  born  or  living  at 
the  teftator's  death.  The  grandchil- 
dren horn  after  the  death  of  T.  H.  are 
intitled  to  the  ^00 1,  for  not  being  in 
^e  in  his  life-time,  he  muft  ha*ve  had 
in  ifiew  the  future  children  of  his  daugh- 
ter^ 329 
The  words,  equally  arriving  at  the  age 
of  21,  making  it  doubtful,  whether 
any  thing  vefted  till  21,  the  court  di- 
rected the  500/.  to  be  put  out  to  in- 
tereft,  and  paid  in  the  mean  time  to 
the  teftator's  fon  ;  but  if  the  child  or 
children  of  P.  arrived  at  their  ages  of 
21,  then  the  500/,  to  bf  paid  to  them. 


and  intereft  from  the  time  it  became, 
payable.  Page  330 

The  word  tefrifes  is  of  uncertain  iigni- 
fication  ;  but  ought  to  E)C  conftrued 
fecundum  fuhjeStam  materiam*  54 J 

Coivell^s  Interpreter,  and  Blount*!  La^ifi 
DiSionary,  explain  the  meaning  of  re- 
prifes  ;  but  Spelman,  who  is  a  far 
better  antiquary  than  either  of  them, 
has  not  the  word  in  all  his  Gloffary. 

-    .  '    .  54S 

A  direftion  in  a  will,  that  the  intereft, 

with  the  principal,  of  the  reiidue  of  a 
teftatrix's  real  and  perfonal  eftate, 
fliall  be  fettled  on  her  daughter,  or 
the  heirs  of  her  body,  as  the  execu- 
tors ihall  think  fit,  wiJl  not  empower 
them  to  give  it  from  the  daughter  to 
the  grandchildren  :  for  in  this  cafe,  the 
word  or  muft  be  conftrued  and,  in  or- 
der to  put  a  reafonable  conftrudtion  on 
the  will.       «  643 


ifacto?  anh  |3;mctpaL 

WHERE  a  fadlor  makes  an  agree- 
ment for  the  hire  of  a  fhip  with 
the  mafter,  on  his  own  account,  for 
48/.  a  montJh,  and  not  on  the  part 
of  the  merchants  his  principals,  they 
are  not  liable,  nor  their  goods  put  on 
board  to  fatisfy  the  mafter's  demand, 
but  they  are  liable  to  pay  the  fador 
the  freight  for  the  cargo  \  and  as  he 
was  bound  by  the  charter-party,  which 
gave  the  mafter  a  (pecific  lien  on  the 
goods,  he  has  a  right  to  be  paid 
in  the  firft  place,  before  the  siffig- 
nees  of  a  fador  under  a  commiftion  of 
bankruptcy  againft  him,  who  ftands 
only  in   the  place  of  the   bankrupt. 

021 

If  a  faftor  becomes  bankrupt,  and  the 
merchant's  goods  are  not  mixed  with 
his,  they  Ihdl  have  them.  623 

Whoever  lets  his  ftiip  to  hire,  muft  take 
care  the  hirer  is  fubftantial ;  for  if  he 
be  not  competent,  the  maAer  mult 
fufTer  for  his  negleft.  623 

To  pay  cuftom  for  falvage,  a  fador  may 
detain  goods.  623 
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/atficr  an*  &3n.  Sec  irraaB, 
C;anli(IitlD,  Court  of  Cfjancetp, 
)9ur(i;afe,  Q99itncf0. 

An  agreement  between  a  child  and  a  fa- 
ther to  alter  the  limitations  under  a 
fettlement,  will  not  be  fct  afide,  on 
pretence  of  a  ion's  being  draws  in  by 
the  father's  power  and  authority,  85 
A  parent's  duty  to  provide  for  all  his 
children^  will  extend  to  pofthumous 
ones.  116 

Where  a  father,  tenant  for  life,  draws 
in  a  fon,  tenant  in  tail,  to  join  in  a 
conveyance  which  would  deitroy  his 
remainder,  this  court,  on  very  flender 
evidence  of  fuch  a  practice  in  a  ^- 
ther,  will  relieve  the  fon ;  for  fuch  an 
attempt,  in  a  father  ts  a  plain  fraud 
upon  the  cuflom.  .  161 

i  crd  Chancellor  King^  in  the  cafe  of 
Glijfen  verfus  Ogden,  refufed  to  give 
elief  on  a  conveyance  obtained  by  a 
ather  from  a  child,  as  thinking  it  a 
fair  bargain  ;  but  the  Lords,  upon  an 
appeal  in  March ^  1731,  laid  great 
weight  on  the  circumftance  of  the 
conveyance  being  obtained  by  a  fa- 
ther from  liis  daughter  in  diilrcfs,  and 
reverfed  the  decree.  258 

The  defendant's  late  father  gave  a  judg- 
ment   to    the    plaintiff's    tellator    for 
1 20/.  a  iettlcmcnt  fct  up  in  bar,  made 
afu  r  tJie  marriage  of  the  defendant's 
father  and  mother  in   1694,  in  which 
the  father  was  tenant  for  life,  the  mo- 
ther tenant  for  life,  and  the  defend- 
ant iirll  tenant  in  tail ;  in  1700,  the 
father  purchafed  4/.  per  annum  jointly 
with  the  defendant,  to  them  and  their 
heirs  :  in  1708,  he  made  another  join: 
purchafc  with  his  youngeH  f^n  of  5  /. 
jicr  aiiiiumy  r.nd  fettled  it  a;»  a  provj- 
fion  for  his  younger  chilJrcn,  paid  ths 
purchafe-moncy  for  both  the  ellatei, 
and  continued  in  pofieflion , to  his  deatli 
ir«  177;  ;  the  r.laiii tiff  Infilling  that  an 
the  eflates  are  fubjedt   to    tUe  judg- 
ment, and  that  the  fettlement  being 
after  marriage  was  voluntary,  brougju 
his  bill  to  have  fatisfadion  out  of  the 
eftatCj  of  the  . con u for  of  the  judg- 
ment. A  creditor  on  thccircumitancej 


of  this  cafe  was  decreed  to  f>e  let  us 
upon  the  eftates  jointly  purchaied  by 
the  father  and  his  {bns>  and  a  moiety' 
of  each  direded  to  be  ibid,  and  the 
money  arifmg  therefrom  to  be  appli- 
ed to  the  fati^aflion  of  this  judgment. 

Though  the  father  pays  the  whole  con- 
fideration,  yet,'  if  the  parchafe  is  nuule 
in  the  name  of  a  younger  ion,  the  heir 
cannot  maintain  it  as  a  truA  for  tk 
father.  4S0 

Though  it  may  be  proper  ^^rip  iidfx^ 
yet  Lord  Hardnvicke  thought  the  cafa 
had  gone  full  £u*  enough  in  favour  of 
advancements,  and  that  he  ought  not 
to  carry  it  further.  480 

The  reafon  why  a  purchafe  in  the  ion't 
name,  though  the  poJQeffion  continiiei 
in  the  father,  has  been  held  an  ad- 
vancement of  the  fbn>  is,  becanfethe 
father  was  his  natural  guardian  dor- 
ing  his  minority.  480 

A  purchafe,  in  the  names  of  father  and 
fon,  as  joint -tenants,  is  no  advance- 
ment of  the  fon,  as  it  does  not  aniwer 
the  purpofe,  for,  till  a  divifion,  die 
father  has  the  poffeflion  of  the  whole, 
and  even  after  it  a  moiety,  befides  die 
chance  of  the  other  moiety  by  fuivi- 


vorfhip. 


480 


fitt^fiiim  Kent.     See  SD.ttrcft 


See  Ct 


irinc.    Sec  Cotenanf. 

A  covenant  in  a  mortgage-deed  by  a 
hufband  and  wife  in  1692,  to  levy  a 
fine  in  the  Eajfir  term  following,  but 
was  not  levied  till  Trinity  term ,  1695  i 
for  10/.  more  they  join  in  a  convey 
ance  of  the  equity  ol.' redemption,  an< 
covenant  the  fine  heretofore  leviec 
fhould  be  to  the  ufcs  of  this  deed 
The  covenaiit  in  1 695  held  to  be  good 
and  binding  on  the  hmband  and  wife 
and  that  the  former  deed  might  b 
laid  out  of  the  cafe,  as  the  covcrtan 
under  it  for  lev)dng  the  fine  in  Emfic 
term  was  not  ilricll)   purfucd.         7* 

Tenan 


A  Tahli  of  the  Principal  Mattirs. 


Tenant  for  yeara,  at  will,  or  at  fuH>r- 
*  ance,  cannot,  by  fine,,deveft  an  ellate 
■.  and  torn  it  to  a  right.  Page  240 

IF  a  perfon  has  loft  his  right  by  a  legal 
bar,  he  can  have  no  remedy,         240 
Though  in  a  fine  there  are  often  more 
parcels  of  land  than  belong  to  the  co- 
*nulor,  yet    a  court  of  equity  will  re- 
llrain  it  to  fuch  lands  as  really  belong 
"  to  him.  241 

Where  a  fine  and  non-claim  is  levied  by 
one  who  got  pofleffion  under  a  forged 
deed,  a  court   of  equity  will  decree 
.    againft  the  fine,  381 

Where  tenants  give  a  conditional  poflcf- 
.  feUion  only,  provided  they  may  pay 
their  rents   to  a  third  perfon,   till  a 
fuit  is  deterniined,  a  fine  levied  un- 
der fuch  a  poifeffion  will  not  be  fuf* 
. .  fcred  to  ftand*  390 

Should  fuch  a  fine  prevail,  what  is  faid 
to  be  a  folemn  ad,  and  the  end  of  all 
controverfies,  would  ceafe  to  be  fo, 
and  introtlu^ry  of  numerous  frauds ; 
.  even  at  law,  fines  will  be  fet  afide  for 
fraud ;  as  in  the  cafe  of  a  tenant  for 
years,  390 

If  a  perfon  purchafes  an  eftate,  which  he 
fees  has  a  defedk  upon  the  face  of  the 
deed,  yet  a  fine  will  be  a  bar ;  for 
that  defed  is  the  very  occafion  of  le- 
vying  the  fine.  631 

A  perfon,  who  purchafes  from  a  truicee 
s^ho  levies  a  fine,  is  as  much  a  truftee 
as  he  was ;  the  fame  as  to  a  grantee  of 
a  mortgagee,  his  fine  will  not  dif- 
charge  the  equity  of  redemption.  631 
The  operation  of  a  fine  and  non-claim 
is  not  by  turning  it  into  a  right,  but 
Jt  is  by  force  of  the  bar  arifmg  from 
$kt  ftatute  of  non-claims.  63 1 

Sfoiftitutc.  See  KeSfcafnt  on  £p.nv 
n<4gc,  under  ^.iniage,  ConH:^ 
tton. 

Where  there  is  a  condition  annexed  by  a 
will  to  a  devife  of  real  or  pcrfonal 
eftate,  and  no  notice  required  to  be 
given,  unlefs  the  legatees  perform  the 
■  condition  they  cannot  be  intitled,  and 
where  there  is  a  devife  over,  a  forfeit- 
ure incurs.  616 


jfratia  See  l^tit  and  SLtttttbi}, 
Carriage,  Agreement  unDer 
bgSiiD,  Sittozntv  ann  &olitito2, 
Baron  ftnD  if  erne,  liSonSsf,  Catc|)^ 
tng  IBargair?,  under  ^cir,  €at<* 
luuon,  Coftin,  Concealment, 
SDi^ete,  (Il;.tecttto::0,  SlmpoCtion, 
^  cccu  ;}f ,Ct?arttabl0  Co;po;atton, 
caaill,  iFatljer  ana  ^an. 

A  note  of  hand,  at  the  beginning  of  it, 
was  mentioned  to  be  for  20/,  bor- 
rowed and  received  ;  but,  at  the  lat- 
ter end  were  thefe  words,  ^-whtch  I 
promife . never  to  pay.  Lord  Chief  J ufc 
tice  Parier  held,  the  plaintiff  in  the 
adUon  was  well  intitled  to  recover  the 
20/.  upon  the  lending  on  one  fide, 
and  the  borrowing  on  the  other,  not- 
withftanding  the  words  in  the  con- 
clufion  of  the  note.  Page. ^2 

Where  money  is  lent  to  two  perfons,  and 
either  thro'  fraud,  or  want  of  Ikill, 
the  bond  is  made  a  joint  only,  in- 
ftead  of  a  joint  and  feveral  bond, 
thefe  are  heads  of  equity,  on  which  the 
court  always  relieves.  33 

Where  a  mortgagee  was  prefent,  whilft  a 
mortgagor  was  in  tre:ity  for  his  fon's 
marriage,  and  fraudulently  concealed 
his  mortgage,  the  coul-t  decreed  the 
fon,  the  wife,  and  the  iffue,  fhoald 
hold  the  lands  againft  the  mortgagee 
and  his  heirs.  49 

Where  a  perfon,  advancing  money,  re- 
fufes,  after  an  abfolute  conv^yanGe,Jto 
execute  a  defeafance,  this  court  wilj 
relieve  againft  the  fraud.  99 

In  a  cafe  of  fraud,  the  evidence  of  a  per- 
fon who  joined  in  granting  anl  con- 
veying away  her  eft:ite  was  admitted, 
tho'  it  invalidated  her  right  to  the  ei- 
tate  Ihe.had  fo  granted  a.ii  conveyed. 

2^2  8 

Where  a  father  obtained  an  abfolute 
conveyance  from  a  daughter,  m  order 
to  anlvver  one  particular  purpofe,  and 
afterwards  makes  ufe  of  it  for  an^tiuT, 
this  court  will  relieve  under  the  heaa 
of  fraud.  254 

The  plaintiff,  as  heir  at  law  to  Sir  Jahfi 
Jice,  brought  a  bill  to  let  afide  a  con- 
veyance of  the  eitaie  of  the  defendant^ 
3  A  3  on 
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©n  %  fuggefHon  of  fraud,  impofition, 
and  undue  influence :  Lord  Hardnuicke 
held,  the  plainti^  ought  to  be  relieved, 
and  decreed  the  deed  (hould  b^^e- 
livered,  and  pofTeffion  cf  the  eftate 
likeMrife  given  him.  Page  324 

Settled  ever  ilnce  the  cafe  of  Pows  and 
Andrews,  that  a  v/ill  cannot  be  fet  afide 
for  fraud  here,  becaufe  where  it  is  a 
will  of  perfonal  efcate,  it  may  be  fet 
afide  in  the  eccIefiafUcal  court,  and  a 
will  of  real  ellate  at  law.  324 

Not  reading  a  d^ed  to  a  perfon  in  the 
rough  draft  before  the  execution,  nor 
in  the  engrofTmcnt  at  the  time  it  wai 
executed,  is  a  badge  of  fraud.        327 

E,  making  T,  believe  the  grant  of  a  flew- 
ardfhip  was  fo  drawn,  that  he  might 
revoke  it  at  pleafure,  whilfl  E.  had 
taken  it  to  himfelf  and  his  heirs  ;  the 
court  held,  that  E.  having  abufed  the 
truft  repofed  in  him,  and  manifeftly 
intending  to  get  the  eilate  into  his  own 
hands,  the  grant  of  the  ftewardfhip  muli 
be  delivered  up,  and  7*.  mufl  have  his 
full  cofls  of  fuit.  332 

Jh'aud  is  what  is  done  in  fecret,  and 
where  there  is  a  concealment  from  the 
party  in  a  matter  which  concerns  bins 
111  intereit  56 1 


iFrsttDg  ar.P  T^zx\mzt^.  See  agrcc^ 
imnt 


^xtt  Btncl^i,    Sec  S>otoer. 

The  father  of  the  plaintiff's  hufband 
bought  cuflomary  freehold  lands,  which 
were  conveyed  to  him  and  D-  and  the 
heirs  of  the  father,  who  dies,  after  dt- 
vifing  the  lands  to  his  fon  in  tail,  who 
dies ;  living  D-  the  plaintiff  lays  the 
Cuflom  for  the  whole  as  her  free  bench, 
JLord  Hard-wicke  /aid,  this  ^'as  a  de- 
mand of  cufiomary  doiver  out  of  ihs  trufl 
of  g,  freehold  efaie,  and  difmij/ed  htr 
hill,  525 

It  is  a  dying  feifed  of  the  hufband,  and 
not  a  feiiin  during  coverture,  intitl  : 
the  widow  to  htx  fee  bench,  5  z6 


ifrccljoto,  t^ngg  Cpeft  thereto:  Set 
alfo  patters  contrrtjertcD  bf/ 
ttotyt  Hje  l^eit  ano  ©jcecuto^  un^ 

dcr  ^Zix. 


Oxmz  anB 


See 


AN  unqualified  perfon  (hooting  a 
game-keeper's  dog  will  juflify  a 
judge  in  diredling  confiderable  da- 
mages. Pag^  19* 
Bonds  taken  for  the  prefervation  of  the 
game,  and  to  prevent  poaching,  are  for 
the  benefit  of  the  obligor,  as  this  fort 
of  idlenefs  leads  to  worfe  confequences. 

There  is  no  ad  of  parliament  which  di- 
rects taking  bonds  in  this  particular 
cafe,  but  the  afts  which  rcl:  te  to  the 
cufloms,  and  ^he  aft  5  G.  i-  f.  15*  a- 
gainfl  deer-ftcaling  direfe  fuch  bonds, 
fo  that  the  doing  of  it  is  not  nudum  in 
fe,  193 

Thefe  bonds  are  not  intended  as  a  bare 
fecurity  that  the  obligor  fhall  not  offend 
for  the  future,  but  are  by  way  of  flaied 
damages  between  the  parties.  195 

Filhing  with  an  angling  rod  is  not  poach- 
ing, nor  was  it  ever  fo  cfleencied.    194 


A  motion  for  further  time  to  redeem  \ 
mortgage,  and  that  it  fhould  (land  as  a 
fecurity  only  for  what  was  bona  fide  ad- 
vanced, but  forfeited  as  to  what  was 
won  at  play  :  Lord  Bar4'y^icke  faid,  as 
Mr.  Fleet'woodiii  a  former  caufe»  where 
he  might  have  done  it,  did  not  infiflon 
a  redemption,  the  fcreclofures  could 
not  regularly  be  kept  open,  but  on 
the  whole  circumflances  allowed  three 
months.  467 

The  enforcing  the  gaming  a£l  is  of  great 
confequence  to  the  public,  and  not 
confined  merely  to  the  intcrefl  of  pri- 
vate perfons,  467 

Though 
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Though  gamftets  call  them  debts  of  ho- 
nour y  yet  this  court  thinks  it  falie  ho- 
nour, and  that  the  perfon  who  informs 
and  difcovers  thefe  pradices  has  done 

^  a  meritorious  aft.  Page  467 


€^tanlicl){{iiren.     See  <E)cpoatton   of 

933O}X)0. 

A  parent  is  bound  by  nature  to  fupport 
a  child ;  but  this  has  not  been  extend- 
ed to  grandchildren,  and  therefore  not 
intitled  to  intereil.  330 


€^uart)lan. 


See  3nfantg, 
nance. 


:^afnte^ 


Though  there  be  no  caufe  depending, 
there  may  be  an  application  to  the 
court  in  the  cafe  of  guardianftiip  of 
children.  14 

A  teftamentary  guardianftiip  is  not  afiign- 
able.  14 

If  a  guardian  purchafes  his  ward's  eftate 
immediately  upon  his  coming  of  age, 
though  it  carries  fufpicion  with  it,  yet 
if  he  gave  the  full  conlideration,  it  is 
not  voluntary,  nor  can  it  be  fet  aiide. 


I^abea0  CO}po0.    See  CettiOMtf. 

A  Habeas  Corpus  and  o.  certiorari  dif- 
fer; that  removes  the  body  cum 
caufa,  and  you  declare  de  novo  in  the 
fuperior  court ;  but  on  a  certiorari  you 
mufl  proceed  on  the  record,  as  it  ilands 
when  removed.  317 


i^elr  anl^  IJncefto^.    See  9(ret0^  CCtiUj 
^peci&(  ]legacte0.  " 

The  heir  at  law  does  not  want  an  cxprefii 
intention  to  take  by  a  will,  though  it 
is  otherwifc  with  regard  to  a  deed; 

»5» 


An  heir  at  law  is  as  much  at  liberty  to  in- 
validate the  will,  as  the  devifee  to  efta- 
blifti  it ;  and  fuch  a  fuit  is  to  all  in* 
tents  2i  lis  pendens.  Page  174 

If  an  heir  conveys  an  eftate  to  a  ftrangcr 
whiift  there  is  a  fuit  for  eftablifliing  a 
will,  and  it  is  afterwards  eftabliflied, 
the  grantee  of  the  heir  is  bound.  175 
If  an  heir  at  law  in  a  fuit  to  eftablixlx  a 
will,  prevails  to  fet  it  afide,  he  ftiall 
have  the  benefit  of  the  evidence  in 
that  caufe  againll  a  purchafer  pendente 
lite,  175 

An  heir  muft  be  charged  in  the  debet  as 
well  as  the  detinety  and  before  the  fta- 
tute  of  jeofails,  it  would  haVe  been 
error  if  otherwife  ;  which  ihews  he  is 
to  be  confidered  as  a  debtor.  205 

If  judgment  be  by  default  againft  an  exe- 
cutor, it  can  only  be  de  bonis  teftatoris ; 
but  if  againft  the  heir  it  may  be  de 
bo?iis  propriis.  205 

Though  a  perfon  has  an  intention  to  dif- 
inherit  his  heir,  yet  if  it  was  owing  to 
fraud  and  iropofition,  this  will  fetch 
back  and  revell  it  in  the  heir.  327 
An  heir  is.  intitled  to  his  coHs,  for  it  is 
the  law  wliich  cafts  the  defcent  upon 
him  ;  otherwdfc  as  to  an  executor,  be- 
caufe  he  may  renounce  408 

A  bare  intention,  or  even  negative  words, 
will  not  exclude  an  heir  at  law  from 
infilling  on  a  refulting  truft.  566 

A  man  by  empowering  other  perfons  to 
difpofe  of  his  eflatc,  difmhcrits  his  heir, 
as  much  as  by  his  own  adual  difpofi- 
tion.  567 

Where  a  teftator  fays,  I  will  my  heir  ftiall 
fell  the  land,  without  mentioning  for 
what  purpofe,  he  is  not  obliged  to  fell ; 
but  if  he  appoints  his  executor  to  fell, 
it  is  turned  into  perfonal  aiiets,  and 
leaves  no  refulting  trull  in  the  heir, 

£9atter0  conttoterteD  bcttsKcn  t^ 
l^eir,  executor,  auD  iDctJticc,  fee 
titles  tSdcco  mairQ^aUcD,  anZ)  in  asbac 
o;Dcr  3Dci>c0  are  to  U  paio^  and 

^OilDO. 

All  my  freehold  lands  in  the  tenure  of 

.  the  widow  L.  and  the  refidue  of  my 

eftate,  confifting  in  ready  money,  plate, 

3  A  4  jewels^ 


J 
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jewels,  leafes,  jadgments  mortgs^es, 
{jTr.  or  in  any  other  thing  whertfocver 
or  whatfoevcr,  I  give  to  A^  H,  or  her 

alTigns  for  ever.  The  court  ^vjill  intend 
an  Iniejiacy  in  favtur  of  the  heir  at  lanxi^ 
unlefs  there  is  a  dear  intention  to  pajs 
the  real  eftate.  Page  102 

Where  an  heir  at  law  will  brbig  a  bill  to 
fet  aiidc  a  will  for  infanity,  inllead  of 
an  ejcftmeiit,  he  fhall  pay  colls  if  he 
foils.  424 

Where  an  heir  is  brought  before  the  court 
a*;  a  defendant,  and  an  iiTue  at  law  i& 
diretteJ  10  try  the  fraud  or  infanity  of 
the  tefca.tcr,  though  he  fails  in  over- 
turning the  will,  the  court  will  not 
give  cofts  again  ft  him,  but  very  ofter 
allows  the  heir  his  cofts.  424 

Before  the  ftatuce  of  fraudulent  devife 
an  heir  would  have  had  the  aid  of  the 
pcrfonal  eftate  in  eafe  of  the  real,  hut 
if  there  was  no  perfonal,  is  not  in- 
titled  to  a  contribution  fro^i  the  devi- 
fee,  i^iz 


l^efr*    See  ISatgaind  catclE^tns. 


I^orclbpot.    See  Cttilom  of  Ironnon. 

W*  on  his  fon's  marriage  fettled  5000/. 
old  and  new  annpities  on  himfclf  for 
life,  then  on  ff^/s  wife  for  life,  re- 
mainder to  his  fon  for  life,  with  re- 
mainder to  his  intended  wife  f^r  life, 
with  remainder  to  the  ifiue  of  the  mar- 
riage :  Kot  only  Jq  much  as  his  ejlatefot 
life  in  thsfe  annuities  is  ^valued  at^  but 
the  nvhole  5000/.  ntuji  be  brought  into 
hotchpot  before  the  fen  can  be  admitted 


to  a  JhciKC  cf  W. 
ditd  intejfiue. 


*s  perfonal  cjiaie  ivhu 
635 


^implication. 

TRUSTS  by  impllcn.t:cn arife  where 
one  perfcn  pays  thepurchail-  mo- 
ney, and  the  conveyance  is  taken  in  the 
name  of  another ;  but  the  ru!^  is  not 


'fo  large  as  to  extend  to  eveiy  'oohute^ 
ry  CMveyanci.  Page  256' 

Sticumbtance.    See  ^ttwAtkSL 

A  prior  creditor  who  buys  in  a  puifnc 
incumbrance,  though  he  did  not  gire 
the  full  value,  fhaii  be  allowed  tic 
whole ;  otherwife  as  to  a  truftee,  agent, 
heir  at  law,  or  executor,  who  fliall  be 
allowed  no  more  than  what  they  gate 
for  fuch  incumbrance.  5^ 


lUnfant. 
tion, 
county 


I 


See  ^uamaxty   ffiifttibfc 

CjTCCUtO^ -under  l^oto   tO  lU 


i 


Children  have  a  natural  right  to  the  cut 
of  their  mother.  ij 

A  fchool-boy  contra^  a  debt  of  59/. 
for  Burgundy,  Cbamfaigm,  Claret,  ^c, 

with  G".  a  viftuaUer  in  the  ipace  6f  fiv6 
months  time ;  in  a  few  days  after  h^ 
came  of  age,  G.  prevails  on  him  to 
give  a  note  for  the  59  /.  without  pro- 
ducing any  account,  or  delivering  him 
a  bill.  Tke  CQurt  upcn  the  circumflaacu 
of  the  cafe  decreed  the  note,  to  he  delin 
ijered  up  to  he  cancelled^  31 

There  is  no  difference  either  in  law  or 
equity  between  an  infant  of  |6  or  [7. 
and  one  turned  of  20  ;  the  latter,  ifim- 
pofed  upon,  equally  relievable  widi 
the  former,  for  till  an  infant  attains 
21  he  is  coniiidered  as  fuch  55 

If  an  infant  takes  up  goods  before,  and 
gives  a  note  for  them  after  he  comes  of 
age,  provided  there  be  no  fraud,  it  is 
good  at  law.  -^ 

Where  an  unconfcionable  bargain  \s  maae 
v^th  an  inftnt  before  he  comes  of  age, 
and  a  note  of  hand  is  taken  irom  him 
immediately  on  his  coming  of  age, 
the  court  on  a  bill  brought  even  by 
the  executor  wiii  order  it  to  be  cancel- 
led :.  fqr  attempting  thus  to  fubilan- 
tiate  fuch  a  bargain  made  with  an  in- 
fant,  during  his  infancy,  is  a  princi- 
pal ingredient  vviui  a  court  to  relieve. 

V  '  2C 

Where  a  mother  fccretes  her  chiidrcA 
who  arc  infauti,  l^-ryke  of  a  /ub/ana 

on 
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on  her  is  fufficient,  as  ihe  is  the  na- 
tural guardian  of  the  children.  Page  70 

A  child  ifi  ^ventre  fa  mere  is  in  rerum  na- 
tma,  and  is  as  much  one,  as  if  born 
in  the  father's  life-time.  117 

This  court  will  grant  an  injundion  to 
Hay  wafle,  in  favour  of  an  infant  in 
ventre  fa  mere,  117 

Though  a  witnefs  be  an  infant,  her  ten- 
der years  will  not  invalidate  her  evi- 
dence ;  for  circumftances  of  diilrefs 
make  as  great  an  impreflion  on  a  young 
mind  as  an  old  one.  245 

If  an  infant,  who  contradled  a  debt  dur- 
ing his  minority,  fhews  his  con  fen  t  to 
it  by  confirming  it  after  he  comes  of 
age,  it  will  effedually  bind  him,  tho' 
it  was  ^voidable  at  his  eledion.        245 

If  a  plaintiff  who  is  of  age  does  not  reply, 
it  lb  an  admiffion  of  the  fadts  in  the  an- 
swer ;  but  an  infant  can  admit  nothing, 
and  therefore  his  not  replying  does 
not  afie^  him.  377 

Where  there  is  an  application  to  the  court 
to  lay  out  part  of  an  infant's  perfonal 

'  ellate  in  land,  if  he  dies  before  2 1 ,  or 
does  not  approve  of  the  purchafe  when 
he  comes  of  age,  the  property  will  not 
alter.  413 

Infants  when  of  age  are  in  titled  to  put  in 
a  new  anfwer ;  and,  if  they  can,  to 
make  a  better  defence.  5  3 1 

.At  law,  the  courts  in  fome  cafes  will  ad- 
mit the  parol  to  demur,  even  where 
the*  fuit  is  brought  by  the  infant  as 
demandant.  531 

This  court  hai  in  fome  few  inftances  giv- 
en an  infant,  where  he  was  a  plaintiff, 
a  day,  to  fhew  caufe,  but  it  muff  be 
on  extraordinary  circumftances.      531 

An  infant  is  proper  in  applying  to  put  in 
a  better  aniwcr,  v/here  he  mignt  not 
be  able  to  come  at  the  fame  evidence 
when  he  is  of  age ;  as  the  faft  he  wants 
to  examine  to  is  of  long  Handing,  and 
the  witneffesconfequently  very  old,  and 
may  die  before  he  arrives  at  21.    532 


3laBi&mcnt. 

In  an  indi£lment  for  keeping  a  common 
bawdy-houfe  or  gaming-houie,  though 

-  the  charge  is  general,  yet  you  may  give 
particular  fadls  in  evidence.  339 


In  an  indiftment  ef  barretry  the  defen- 
dant is  intitled  to  a  copy  of  the  articles^ 
which  are  to  be  iniiffed  on  agatiiff  him 
at  the  trial.  Page  340 


llnfunSion.  See  ^{ne0^  (IStafte^  i8^» 
ctiant0. 

The  plaintiff  through  feveral  mefne  af. 
iignments,  being  in  poffellion  of  a  right 
originally  in  the  city  of  London  of  fup- 
plying  South'wark  with  water,  prays 
an  injundlion  to  reftrain  the  defendant 
from  incroaching  on  his  right,  by  raiA, 
ing  engines,  laying  pipes,  :.r  c,  and  tt> 
have  it  eftablilhed  in  this  court :  the 
defendant  demurred  to  the  bill,  for 
that  the  plaintiff  ought  firft  to  have 
eftablifhed  his  right  at  law.  Lord 
Hard'-wicke  allonved  the  demurrer  i  as 
the  chance  there  vjas  of  the  plaintijf^s 
right  falling  to  the  ground  at  la^w,  njooi 
a  Jirong  reafon  for  it,  391 

3(nfanitr.     See  Hunatfc^  ^pfrftoal 
Court. 

In  an  iffue  on  non  compos  mentis  yoa'muft 
give  particular  a6t»  of  madneis  in  evi- 
dence, and  not  general  only,  that  he 
is  infane.  340 

3nfurance. 

Whilft  a  fhip  is  preparing  for  a  voyage 
upon  which  it  is  infured,  the  inmrcr 
is  liable  ;  but  if  the  voyage  is  laid 
a/ide,  and  the  fhip  lies  by  for  ^vt^  iua 
or  fcven  years,  with  the  ower's  privi- 
ty, the  infurer  is  not  liable.  359 

It  is  neceffary  the  party  injured  fhould 
have  an  intereft  or  property  in  tl^e 
houfe  infured  at  the  time  the  policy  n 
made  out,  and  at  the  time  the  £re  hap- 
pens ;  and  therefore  after  the  leafe  of 
the  houfe  expired,  the  infured 's  affign- 
ing  the  policy  does  not  oblige  the  in- 
furers  to  make  good  the  lofs  to  the  af- 
fignee.  5^4 

The  term  in  the  books  that  treat  of  in- 
furing  is  amerfio  periculi,  the  intention^ 
^)eing  to  avert  any  damages  or  lofs  the 
/ir/^r/^  might  fuiUin.  556 

Policies 
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Policies  of  infurance  are  not  afCgnable  in 

'    their  nature,  nor  intended  to  be  affigned 

from  one  to  another  peHbn,   without 

the  confent  of  the  office,         Fagt  557 


jlottntiott*  See  ^jcpoQtion  of  CSIo^Ds. 

A  court  of  equity  is  more  liberal  than  a 
court  of  law  in  conftruing  words  to 
make  them  agree  with  the  intent  of  the 
party.  581 


Sliiteteft  of  ^one^.  See  St^minldra* 
to^,  ^oaT)6,  9itnuit?,  i^^^tsngc, 
iSlhDtBct,  JItclanD,  atirurt!- 

y.  b>'will  in  1 699,  creates  atruil  term  of 
2 1  years  for  the  payment  of  debts  and 
legacies,  to  be  paid  within  five  years 
after  his  death,  and  by  a  codicil  devifes 
the  fame  eflates  to  truHees  and  their 
heirs  to  pay  the  wife  during  her  life 
300  /.  per  ann.  and  with  the  furplus 
profits  his  debts  and  legacies :  the  teila- 
tor*s  widow  did  not  die  till  1736:  the 
queilion  was,  whether  a  legatee  for  20/. 
and  a  fimple  contraft  creditor  for  76/.  9/. 
are  intitled  to  intereft  upon  the  legacy, 
and  debt,  and  from  what  time  ?  It  was 
keld  that  intereft  on  the  legacy  begun 
at  the  expiration  of  the  five  years,  but 
on  the  debt  from  the  time  only  it  was 
afcertained  by  the  Maftcr's  report,  and 
confirmed  in  171 7.  108 

A  legacy  in  it's  nature  carries  intereft, 
and  there  is  no  diftindlion  between  a 
reverfionary  cftate  and  any  other.     1 1  o 

JLiOrd  Hardswich  declared  he  knew  of  no 
general  rule,  that  on  a  truft  created  for 
the  payment  of  debts,  funple  contrail 
ones  Ihall  carry  intereft.  1 10 

A  gift  of  300/.  due  upon  a  bond  does 
not  carry  the  intereft  incurred  in  the  te- 
ftator's.life-time,becaufc  it  was  doubtful 
what  it  might  amount  to,  from  the  un- 
certainty of  the  time  the  teftator  might 
live  after  making  his  will.  x  1 2 

The  court  often  decrees  intereft  from  the 
time  the  demand  was  liquidated,  though 

,  the  debt  did  not  carry  intereft  in  it's 
pwa  nature,  .  2x2 


It  is  the  rule  of  this  court  to  allow  no  more 
than  \Uper  cent,  where  the  will  docs 
not  mention  intereft  on  portions  charged 
upon  land,  and  has  alfo  been  extended 
to  the  cafes  of  legacies  and  portions 
charged  upon  perfonal  ellnte.  Page 343 

Though  there  be  no  particular  refen'aiion 
of  intereft  by  a  decree,  yet  there  is  a 
difcretionary  power  in  this  court  to  allow 
it,  upon  fpecial  circumftances.        440 

From  1725,  the  time  Lord  Chancellor 
King  came  to  the  great  feal,  the  court 
have  never  direfted  more  than  4/./rr 
cent,  intereft,  under  a  decree  to  account 
for  perfonal  eftate.  523 

jointure.  See  Caice0. 
If  by  any  accident  after  the  execudonof 
a  power  there  is  an  excefs  in  the  lands 
fettled  on  the  jointrefs,  (he  fhall  have 
the  benefit :  by  parity  of  reafcn,  if 
there  is  a  deficiency  by  inundation  or 
cafualties,  fhe  muft  acquiefce  under  it. 

544 

Hlofttt^tcnattts  anti  Cenants  m  Conu 
moil.  See  a^jrpoation  of  «no|W, 
DibiOon,  3Del)ifc  under  521x11,  %u 
naats  in  Common,  p^efentation. 

Nothing  but  an  aftual  alienation  of  a 
joint-tenancy  can  fever>it,  the  bare  de- 
claration of  one  of  the  parties  to  a  deed 
that  it  ftiall  be  fevered,  is  not  fuffidcnu 

A  joint-tenantcy  is  undoubtedly  no  fa- 
vourite of  a  court  of  equity,  thoagh 


otherwife  at  law. 


55 


A  maxim  in  equity  is  alienatio  ret  prafer- 
turjuri  accre/cendi,  but  it  muft  be  ac- 
tual, and  not  from  implication  only.  55 

The  words,  fhare  and  fhare  alike,  have 
been  held  thefe  200  years  to  make  i 
tenancy  in  common,  121 

Lord  Chief  Juftice  Hoit  leaned  ftrongly 
to  a  joint-tenancy,  but  it  is  not  favoured 
in  courts  of  equity.  j  ^ 

The  word  refpeaively  will  feparate  an 
cftate,  and  make  it  a  tenancy  in  com- 
mon, J2J 

On  a  bill  for  a  partition  beti^'een  two 
joint-tenants,  the  plaindiF  muft  ihewa 
title  in  himfelf,  and  not  alledge  gene- 
rally, that  he  is  in  poffeffign  of  a  moiety, 

380 
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3telant>.    Sec  i)tttlatm^  • 

Where  the  debt  was  contrafted  in  England^ 
but  the  bond  taken  for  it  in  Ir eland y  to 
be  paid  at  a  certain  time,  and.  at  7  /. 
per  cent,  it  (hall  carry  Irijh  intercft. 

Fage  382 

3loti3€..  SeeCanond. 

It  is  a  much  greater  reproach  to  a  Judge 
to  continue  in  his  error  than  to  retradl 

it.  439 

Lord  Chief  J uftice  Hale^  in  a  manufcript 
treatife,  lays  it  down,. that  external  dif- 
cipline  of  the  church  could  not  bind 
any  man  to  fubmit  to  it,  but  eitlier  by 
force  of  thefupreme  civil  power,  where 
the  governors  received  it,  or  by  the  vo- 
luntary fubmiffion  of  the  particular 
perfons  who  did  receive  it.  669 

3lttDBm€tttS.     See  ficcutitfefi,  U^Ojt- 
gage,  H&a^gain  catcl)i'ng. 

Where  a  judgment  is  ftill  (landing  out, 
and  no  fatisfaftion  has  been  entered 
upon  record,  this  court  will  not  meerly 
on  a  prefumption  from  length  of  time 
decree  it  to  be  fatisfied,  efpecially  as 
the  plaintiff  here  might  have  pleaded 
payment  at  law,  on  account  of  its  be- 
ing an  old  judgment,  under  the  ftatute 
for  amendment  of  the  law.  45 

If  a  prrfon  in  cuftody  confe(res  a  judg- 
ment, whilft  his  council  is  attending, 
it  will  not  be  fet  afide  for  durefs.    193 

An  aft  ion  of  covenant  brought,  and  an 
interlocutory  judgment  quod  recuperet  \ 
before  final  judgment  the  teflator  dies, 
the  executor  confefles  a  judgment  to  a 
bond  creditor,  he  may  plead  it  in  bar 
to  2i  fcire  facias  on  the  aftion  of  cove- 
nant. 386 

C.  /f.  in  1693,  confefTed  a  judgment,  but 
it  was  not  to  take  place  till  after  the 
death  of  a  woman  who  lived  in  1726, 
the  eftate  fubjeft  to  this  judgment  de- 
fc ended  to  f.  H.  who  mortgaged  it  to 
the  defendant ;  and  in  1721  became  a 
bankrupt,  iivc  years  before  the  judg- 
ment was  to  take  place.  Lord  Hard- 
*ivicke  held,  the  reprefentati<ve  of  the 
judgment  creditor ^  and  not  the  ajjtgnee 
under  the  ccmmijjion,  is  intitled  to  redeem 


thi  mortgage^  and  to  haw  the  efiatt  *ef 
G.  H.  exonerated  out  of  J.  H.'seftaiOy  if 
fujfficient.  Page  ^^ 

Lord  Hardtvicke  in  Stilemax  &ad  Ajb^ 
dtywn^  being  of  the  fame  opinion  he' 
was  at  the  former  hearing,  affirmed  the 
decree  he  made  on  the  8th  of  Deamier 
1748,  608 

After  a  bond  debt  is  turned  into  a  jadg- 
ment,  the  creditor  cannot  in  the  life- 
time of  the  anceftor  brihg  any  action 
upon  the  bond,  nor  againft  the  heir, 
for  it  is  intirely  extinft;  bathe  ftill 
obtains  a  great  advantage,  as  the  judg-*' 
ment  binds  the  land,  and  gives  hiiA 
the  preference  to  all  bond  creditors. 

609 

A  court  of  equity  will  not  oblige  a  judg- 
ment creditor  to  wait  till  he  is  paid  oat 
of  the  rents,  but  will  accelerate  the  ' 
payment  by  direfting  a  falc.  610 

UttrffSTrfSion,  See  Court,  Contt  of 
Ct^ncctr>  and  j&plrimalCciitt:* 

lluftices  of  fdeace. 

The  power  of  the  court  of  chancery  over 
juftices  of  the  peace  is  confined  meerlf 
to  the  putting  them  in  commiflion,  and 
cannot  puni(h  them  for  male-behaviour« 
which  is  the  province  of  the  court  rf 
King's  Bench  only.  % 

Vagrants  only,  and  not  per(bns  of  rank^ 
are  v/ithin  the  aft  17G.  2.  ^-5./.  20. 
that  empowers  juftices  of  peace  to  take 
care  of  kuaticks.  521 


ttfng.    See  9ttafnt»et,  Canons,  Cotii 
t^ocatlon.  HunatiA,  Id^ogatU^.. 

AN  account  with  the  King  c^n  be  la 
the  court  of  Exchequer  only,  $$ 
F.  feifed  of  an  eftate  in  fee,  devifed  it  tQ 
his  wife  for  life,  and  after  her  death  ta 
one  Hacon  to  fell,  and  in  the  fi^ft  placa 
to  pay  debts  and  legacies,  and  therefi^ 
due  to  the  plaintiffs.  Hacon  who  ha^ 
a  bare  power  is  dead,  and  for  want  of 
heirs  to  F.  the  eftate  is  efcheated  to  the 
^hc  bill  nuas  brought  againfi 


crown. 


I 


the  Attorney  General  on  .  behalf  of  tb^ 
cro-wn.  to  haije  the  'will  ejlabtijhed  antf 
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•Jt4difiU\  iU  tmtrff  Exchtquer  mght 
df  this 9  as  it  ism c§Mrt  of  rrutmu^  hiU it 
tmsmai  ht  decrtid  here,  andtbtrtfort  Lrd 
Cbasieellor  di/mifid  the  hill.    Page  223 

Tlie  father  of  L .  had  a  mortgage  in  fee  on 
Sir  WiUimm  Perkinses  eftate,  who  was 
attainted ;  die  fim  of  Z.  brought  his  bill 
to  foreclofe,  and  made  the  Attorney 
General  a  party ;  the  court  would  not 
decree  a  fbredofure  againft  the  crown, 
but  direded  the  mortgagee  ihould  hold 
and  enjoy  till  the  crown  thought  proper 
to  redeem  the  eibte.  223 

Tke  binding  farce  of  ancient  canons  over 
kymen  was  derived  from  the  fupreme 
legiflative  power  being  vefied  in  the 
perfbn  of  tit  imferor.  65  6 

In  Em^Umd  it  is  £ur  otherwife*  where  the 
King  haft  bat  part  of  the  legiilative 

656 


iUfe^.  SeeCanani,  CaCe,  Conboca^ 
dmi«  3kiiHse>  ibtatiicea,  and  ii^tatttte 
(tf  OiUfo^itF* 

Ever  fince  the  Reformation,  the  rule  has 
been,  that  when  any  ordinances  have 
been  made  to  bind  the  laity,  as  well  as 
the  clergy,  in  matters  merely  eccleilaiti- 
cal,  they  have  been  either  enaded  or 
confirmed  by  parliament.  ^i^*] 


§Lalo«Soob0.    See  Cfbfi  JLatD. 

^  I  ^HE  PraBical  Regifterin  Chancery  is 
1  not  a  book  of  authority,  but  it  is 
petter  coUeded  than  moft  of  the  kind. 

2Z 

l^ato0.    See  Contocatton. 

No  new  laws  can  be  made  to  bind  the 
whole  peoole,  but  by  the  King  with  the 
advice  and  confent  of  both  houfes  of 
parliament,  and  by  their  united  autho- 
rity, 654 

Every  man  may  be  faid  to  be  party  to, 
and  the  confent  of  every  fubjed  is  in- 
cluded in  an  aft  of  parliament ;  but  in 
the  cafe  of  canons  made  in  convoca 
tion,  and  confirmed  by  the  crown  only 


;| 


all  thcfe  are  wanting^  esccept  the  royal 
aflent.  ^^^^654 

IfCaCea  ann  Cebeiumt*  t^etefn.  See 
eftate  fo»  Irffe*  Cftate  U%  fwf 
under  C&ste>  9iBsnmetit. 

The  court  of  Chancery  will  not  deaee  a 
fpedfick  performance  of  covenants  in 
dean  and  chapter  leafes  of  a  longfhud- 
ing,  but  will  be  left  to  their  remedyat 
law.  44 

Leflees  under  deans  and  chapters  prefem 
the  fame  defcriptions  in  their  leafes 
fince,  as  they  did  before  the  refbtunin^ 
ilatutes,  for  fear  of  incurring  the  pe- 
nalties. 4* 

R.N.  the  laft  life  in  a  bifhop's  leafc, 
agrees  with  C.  N.  to  furrender  this  leafe 
on  a  promife  of  the  biihop  of  W.  to 
grant  a  new  one  for  three  lives,  i»iz. 
fori?.  AT.'s  life,  C.  JVT.'s  life,  andthefon 
of  C  -AT.  and  in  coniideration  of  iJ.  *Y'j 
furrendering  the  old  leaic,  it  was  agreed 
the  new  one  fhould  be  in  tnift  for  the 
infant  foa.of  C.  N,  The  ^bolepurchafe 
m$ney  'was  faid  by  C.  N.  to  tk  bipif^ 
but  the  legal  eflate  was  granted  in  the 
newleafe  to  R.N.  and  his  heirs,  duripg 
his  own  life  and  the  lives  of  C.  N.  and 
his  wife.  C.  N.  after  the  death  of  i^,  N. 
took  upon  him  to  difpofe  of  it.  R.  N. 
by  a  deed-poll  dated  the  day  after  die 
leafe  declares  his  intention  to  be,  that 
C.  N.  and  his  fon,  fhould  after  his  de, 
ceafe  hold  to  them  and  their  heirs  dur- 
ing the  remainder  of  the  term  ;  Lcrd 
Hard-wicke  held  R,  N.,  had  a  valuable 
Ihare  in  the  confideration  of  the  new 
leafe,  having  given  up  his  interefl  in  the 
.  old,  and  that  having  a  right  to  declare 
the  truft,  C.  N.  had  bis  life  only  in  the 
leaft.  j^ 

A  lelfee  for  1 1  years  at  1 40  /.  rent,  who 
had  covenanted  for  himielf,  his  execu- 
tors and  adminilli^tors,  but  not  ajftgns, 
that  he  would  not  without  the  leiibr's 
confent  affign  over  the  leafe,  becomes  a 
bankrupt;  H.  the  a^Jignee  under  the 
commiliion,  enters  on  the  farm,  fcllsoff 
the  crop  and  flock,  pays  the  Michaelmas 
rent  for  1739,  and  the  day  before  the 
next  rent-day  affigns  over  the  leafe  to 
R.  The  leHbr  brought  a  bill  to  oblige 
//.  to  keep  the  leafe  during  the  term. 

It 
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'  It  appearing  in  proof  that  R.  never 
ploughed  or  fowed  the  land,  never  re- 
fided  on  the  farm,  but  occupied  it  ra- 
ther as  an  agent.  Lord  Hard^icke  held 
it  to  be  a  fraudulent  tranfa6iion  between 
H.  and  R*  and  decreed  H.  to  anfwer  the 
half-year's  rent  due  at  Lady-day  1740, 
and  die  ailignment  to  be  fet  afide«  Page 

219 
The  whole  nomine  peeno'  for  aleafc  to  a  te- 
•  nant  to  prevent  his  ploughing  up  old 
pafture  ground  ihali  be  paid,  and  not 
at  the  rate  of  5 1,  per  cent,  only  on  the 
rent  referred,  for  the  intention  of  it  is 
togivethe  landlord  fbme  compenfation 
for  the  damage  he  has  fuftained  from 
the  nature  of  his  land  being  altered.  239 
B»  after  making  his  will,  furrenders  the 
college  leases  he  had  dcvifed  by  the  will, 
and  accepts  two  new  leafesj  and  pays  a 
lai^  fine ;  the  laft  was  not  feakd  with 
the  college  feal  till  after  the  death  of 
the  teftator.  Lord  Hardtvicke  decreed 
that  the  leafe  a3uaUy  renenued  after  the 
demife  of  it 9  *wasa  revocation  of  that  de- 
nnfe,  otberwife  as  to  the  leafe  notperfeBed 
for  *want  of  the  college  feal.  593 

Where  a  teftator  exprefles  himfelf  in  the 
preient  tenfe,  it  relates  to  what  is  in  be- 
ing at  the  time  of  making  the  will.  597 
If  a  teftator  who  had  devited  an  eftate  for 
lives  furrenders  it  afterwards,  and  takes 
a  new  leafe,  it  is  a  revocation.  597 
A  devife  of  a  leafe,  and  of  the  right  of 
renewal,  carries  both  the  leafe  and  the 
right.  59» 

Where  a  teftator  fays,  I  give  all  my  eftate, 
right  and  intereft  I  Ihall  have  to  come 
in  a  college  leafe  at  the  time  of  my 
death,  though  renewed  after  the  will, 
itpafles  notwithftanding.  599 

A  republication  of  the  will  would  not  have 
altered  the  cafe,  becaufe  the  very  thing 
itielf  was  in tirely  annihilated.         599 

Hegac^  anti  ILesatces.  See  <E)cecnto^ 
ann  9Dminiftrato?,  lReftraint0  on 
il^atriasc  datisfattion,  itXiW,  IKc« 
t^ocatioitof  aCditlt. 

Where  a  legacy  is  a  charge  upon  perfonal 
eftate,  this  court  will  fet  apart  a  fufii- 
cient  fum  to  anfwer  it,  though  not  im- 
mediately payable,  58 

Where  there^are  two  executors,  and  a  le 


gacy  is  left  to  one  for  mourning  for 
himfelf,  his  wife  and  children^  hce  ii>, 
not  excluded,  bat  ihall  Jtiave  a  moiety 
of  the  refidue  notwithftanding.     Page 

Where  a  firft  will  charges  real  eftate  with 
legacies,  and  by  a  fecond  there  afe  fgt" 
neral  pecuniary  ones,  though  not  exe- 
cuted  in  form,  yet  the  latter  legacies 
will  be  equally  a  charge  upon  the  land. 

276 

The  perfonal  eftate  vefts  in  the  executor,' 
and  no  legacy  can  come  out  of  it  with- 
out his  confent.  598 

As  long  as  the  fund  itfelf  exifta  upon 
which  a  legacy  is  charged,  though  it 
devolves  either  upon  the  heir  or  execu- 
tor, yet  they  take  it  fubjed  to  the 
charge.  605 

Apecffic  Iregacfed*    See  9fret0  mar* 
it)alleti,  &c.    C(tiA  Hato. 

General  pecuniary  legatees  are  to  be  pre- 
ferred to  an  heir  at  law,  a  fortiori,  a 
fpecific  legatee  of  land ;  for  iti&a  rule 
of  law,  that  every  ^evifee  is  ia  nature 
of  a  purchafer.  437 

Where  the  fame  fpecific  thing  is  given  by 
two  codicils,  it  can  only  be  confidered 
as  a  repetition.  The  fame  rule  aa  to 
legacies  of  the  like  fum,  or  of  die  likd' 
quantities  or  things,  though  ^iven  in 
different  writings,  unlefsitcanbe  ihewn 
it  was  the  teftator's  intention  to  make 
them  additions.  636 

Legacies  of  greaterfums,  values  or  quan- 
titles,  given  by  a  laft  than  by  a  fir^  co- 
dicil, are  not  additional,  but  aug- 
mented ones.  636 
Legacies  of  lefs  fums  or  quantities,  oii 
values,  given  by  the  laft  than  by  the 
firft  codicil,  are  not  additional,  but 
ademptions, -or  diminutions  protanto. 

636 
Where  another  legacy  is  given  for  the 
fame  caufe,  though  in  different  inftru- 
ments,  there  ftiaU  not  be  a  double  le- 
gacy. 640 
The  gift  of  the  refidue  which  is  totidem 
^verbis  the  fame  in  the  firft  and  fourth^ 
codicil,  makes  it  manifeft  the  teftatfix 
intended  to  fubfticute  one  in  the  place 
of  the  other.  64P 


\ 
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ejctinsuiCtieli. 

A  tefbtor  gives  a  part  of  his  ftock  in  trade 
to  It*  T.  provided  he  attains  21,  but  if 
he  dies  before  2 1 »  remainder  over  to  the 
plaintitFs ;  he  died  before  thaf  age ;  the 
adminiftratorof  i?.  T,  is  notintitled  to 
the  intermediate  profits  from  the  teHa- 
tor's  to  the  infant's  death.         Page  41 
Tiomas  Coudan  by  his  will  gives  to  each  of 
luft  two  daughters  IfabeUa  and  Diana  y 
1000/.  to  be  raifed  and  paid  to  them 
immediately  after  the  deccafe  of  his  wife 
■ovt  of  the  rents,  lie.  of  his  manors, 
Wr.  in  Yorkfiire^  or  by  (ale  or  mortgage 
with  interell  after  the  rate  of  6  /.  ftr 
cent,  from  thedeceafe  of  my  ^Mife  until  the 
faid  fums  fhall  be  duly  paid  to  my 
.  daughters,  or  their  rejpe&i've  executors ^ 
adminifiratoti  w  ajftgm ;  and  in  cafe  ei- 
ther of  his  faid  daughters  died  before 
him,  then  the  fun'ivor,  her  executors, 
CSTr.  was  to  receive  all  the  fums  before 
devifed  out  of  his  faid  lands  to  be  raifed, 
and  the  part  of  the  daughter  fo  dying 
ihall  not  ceafe  or  fmk  into  the  eilate, 
for  the  benefit  of  my  heir,  but  Ihall  re- 
main and  be  railed  for  the  benefit  of  my 
furviving  daughter.  127 

The  teilator  died,  and  left  only  one  fon 
and  two  daughters,  IfabeUa  anid  Diana ; 
after  his  death  Diana  married  Sir  IVil- 
liam  Lo^ivther,  and  died  in  1736.    Jnne 
the  mother  died  in  the  year  following ; 
the  hniband  brings  the  bill  to  have  the 
fnm  of  1000/.  raifed  out  of  the  eilate 
charged:  Lord  HardivicAe  was  of  opi- 
nion the  I  COG  1.  ought  to  be  raifed.  1 2  8 
It  has  been  determined  where  a  legacy  up- 
on land  depends  on  t>\'0  contingencies, 
though  one  of  them  doth  not  happen 
the  legacy  ihall  be  raifed.     Where  the 
.  poilponing  the  time  of  payment  of  a 
legacy  has  been  owing  to  the  circum- 
(bmcet  of  the  teibitor's  e^te,  and  not 
to  the  circumflances  of  the  legatees,  that 
•    is  not  fo  ftrong  a  cafe  for  a  legacy's 
finking  into  the  eftate,  as  where  die 
poftponing  the  payment  of  it  has  ap- 
peared to  have  arifen  from  circum- 
ftances  on  the  part  of  the  legatee.  1 28 
An  inference  m^y  be  drawn  in  the  plain- 
tiflF's  favour  from  the  dire^on  that  the 


J  legacy  Ihall  be  paid  to  the  (laughtefi, 
§r  tbeir  refpe&i'ue  executors ,  admimftre- 
t9rs  and  affigns  •  Page  i  %% 

7*.  U.  deviies  copyhold  lands  he  had  fur- 
rendrcd  to  the  uie  of  his  will,  to  his 

i  wife  for  life,  and  after  his  deceafe  tohu 
ion  Stephen,  till  the  defendant  his  granfU 
fon  attained  the  age  of  23,  and  as  iboa 
as  he  attained  that  age  gives  it  to  him 
aud  his  heirs,  on  condition  that  he  pns 
EltKaheth  Hancock  60L  within  two  yean 
after  he  attains  23 >  and  in  defiiult  of 
payment  of  the  60/.  then  the  teftator 
gave  Elisnaheth  Hancock  a  power  to  en« 
ter  and  receive  the  rents  till  the  60/. 
wat  paid.  ^07 

The  teftator  died  foon  after  making  hi$ 
will;  EliKobetb  Hancock  married  the 
plaintiff,  and  lived  till  the  defendant 
attained  his  ag^  of  23,  but  died  widiin 
2  years  after  he  attained  that  age.  Lord 
Hard'uoicke  decreed  the  60  /•  to  be  raifed 
out  of  the  copyiiold  lands,  and  to  be 
paid  to  the  plain tiiF>  roj 

Abatement  and  refnnding  of  Legacies, 

Where  a  legacy  is  given  to  an  executor 
generally,  for  his  care  and  pains,  it 
makes  no  difference  ;  for  if  there  is  a 
deficiency  of  afTets,  he  muft  abate  ia 
proportion    with   the   other  legatees. 

In  ivhat  cafs  a  legacy  Jhall  or  Jhall  not  k 
afatisfaaion  of  a  debt  or  other  demand 
on  the  tefator*s  efates.  See  ^atl0> 
fa&io&i. 

5.  by  a  codicil,  without  any  date,  gives 
1000/.  a-piece  to  Mary  and  Sarah  J^- 
hins ;  and  if  either  die  before  their  le- 
gacies arc  paid,  the  whole  to  the  furvi- 
vor;  eachof  the  legacies  direded  to 
remain  in  the  executors  hands  till  Ic- 
gatees  attain  21.  5.  afterwards  enters 
into  two  bonds,  one  to  Mary  and  ano- 
ther to  Sarahy  reciting  he  was  deiirous 
to  provide  for  their  maintenance ;  each 
of  the  bonds  were  in  the  penalty  of 
4000/.  for  fecuring  aoob/.  provided 
they  marry  in  his  life-time,  with  his 
confent,  or  in  cafe  they  furvive  him. 
As  the  principal  fums  given  by  the 
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'  bonds  are  upon  two  tontingcncies, 
they  ought  not  to  be  coniidered  as  a 
fatisfadion  of  the  legacies  under  the 
codicil.  Page  491 

A  legacy  to  a  daughter  under  the  will  of 

•  hex  fiither,  was  held  to  be  fatislied  by 
his  giving  her  a  marriage  portion  af- 
terwards. 492 

A  legacy  left  to  a  creditor  is  a  fatisfac- 
tion,  if  it  is  equal  or  exceeds  the  debt ; 
othenvife  if  given  upon  a  contingen- 
cy. 493 


Surplus  and  ReJUuary  Legatee.  See  (Cjc* 
ecuto;,  ann  tit  tobat  Cafe  tire  ^fz^ 
cuto^  (ball  be  oniH  a  Ctuftee  f oi  tt)e 
Surplus. 

It  is  fettled,  that  wherever  a  legacy  is 
given  to  an  executor  for  his  care  and 
pains,  he  is,  as  to  the  refidue^  a  tm- 
fast  only  for  the  next  of  kin.  46 


Memptkn  of  a  Legacy.  See  9l^mpt{on, 

^dtt0fatttott« 


%ittmu    See  9oob0,  S^txt^ntt. 

The  loling  letters,  which  when  written 
were  not  material,  though  they  may 
become  (b  afterwards,  is  no  reiiedtion 
upon  a  party.  75 

'A  iecond  hufband  having,  by  letters  in 
hit  life-time,  declared  he  was  willing 
the  daughter  of  his  wife  fhould  have 
her  mother's  whole  fortune ;  thefe 
letters,  as  he  is  dead,  are  not  to  be 
taken  as  a  bare  hint,  but  an  appro- 
priation of  the  fortune  for  the  benefit 
of  the  daughter.  181 

^  a  hufband  indorfes  a  note  given  to  him 
by  the  wife,  as  between  him  and  the 
indorfee«  it  is  good.  181 


fiVbti*    See  Contetitpt. 

Whether  a  libel  be  pnblick  or  private,  the 
method  b  to  proceed  at  law ;  and  this 
court  has  no  cognizance  of  it>  unleis 


it  is  in  the  cafe  of  a  contempt^  where 
it  is  an  abiife  t)f  their  proceedings. 

Page/^6^ 

Printing  initial  letters  will  not  protect  a 
libeller,  for  that  objedion  has  bee» 
long  got  over.  470 

Calling  a  perfon  an  affidavit-man  is  li- 
bellous, for  it  means  a  man  who  it 
ready  to  fwear  on  all  occasions,  with« 
out  any  conufance  of  the  fad.        47 1 

Printing  a  brief  before  the  caufc  comes 
on  is  a  contempt,  as  it  is  prejudicing 
the  world  with  regard  to  the  meritt^ 

If  a  printer  prints  any  thing  that  is  libel- 
lous, it  is  no  excufe  to  fay,  that  h« 
had  no  knowledge  of  the  contents^ 

47* 
It  is  a  mitigation  of  the  printer's  offence 

if  he  will  difcover  the  perfon  who 

brought  the  libel  to  him.  472 


Htmttattoti  ot  Cerm0  fo^  Igtma. 
See  this  title  WnDet  ilBSate  fo^ 
^cats. 


JlfmitHtfott.    See  Atatttte  of  %ixaitu 
'"■  tfon0.  • 


iLtmltatlon  of  4ESate0. 
ttaltfftatej5. 


S^  tfterfa* 


There  is  no  authority  can  be  pcodoced 
where  it  has  been  held,  that  a  limita- 
tion of  perfonal  eftate  fhajl  be  confine 
ed  to  a  dying  without  ifTue  living  at 
the  death  of  the  firft  taker.  ,3 1 4 

If  the  court  fhould  admit  of  a  di/Hndtion 
between  chattels  real  and  perfonal,  it 
would  introduce  confnfion.  5 1  ^ 


S<on]Don;«  ^  See  Coftotti  Of  fU»iip(m« 
l^nitartcb* 

A  perfori's  keeping  a  commiffioit  of  lu^. 
nacy  by  him  for  feveral  years,  with- 
out putting  it  into  execution,  is  a  coi^- 
tcmpt  of  the  court,  and  wfll  be  dii^ 
charged-with  coils,  ^% 


A  TiAU  0f  tU  Principe  Maiiiri. 


Th«  ralet  ofjodring  here,  and  at  law,  I 
in  cafes  of  iniaaity,   are  the  fame.  | 

A  committee  of  a  lunatick's  real  eftate 
may  cut  down  timber  for  repairs.  407 

An  inqniiition  of  lunacy  is  sdways  ad- 
mitted to  be  read*  but  is  not  condu 
five  evidence,  for  you  may  traverfe  it. 

412 

Where,  before  an  inquifition  of  lunacv, 
a  perfon  who  was  found  a  lunatick, 
has  made  a  purchafe,  with  the  appro- 

•  bation  of  his  only  fon ;  the  court  will 
not  change  the  dii^xifition  that  has 
been  made  of  this  fum  of  money ;  but 
the  purchafe  will  ftand.  412 

The  court  have  allowed  part  of  a  luna- 
tick's  perfonal  eftate  to  be  laid  out  in 
lepairs,  and  even  upon  improvements 
of  his  real  eftate.  414 

After  the  court  of  wards  was  taken  away 
by  a6t  of  parliament,  the  jurifdi£kion 
over  lunaticks  and  idiots  reverted  back 
to  the  court  of  chancery,  to  whom  it 
origmally  belonged.  553 


i^iJXttXIXVXCU 


See  SkmUKj  IBaron  atiH  ifeme,  |)a^ 
tton0. 

THE  court,  upon  ex  parte  applica- 
tions, may  allow  maintenance  for 
an  infant,  where  no  caufe  is  depend- 
ing' .  .      .         3'5 
It  is  at  the  peril  of  a  guardian  in  fbcage, 

what  he  applies  for  maintenance.  3 1 5 
The  convemence  in  thefe  applications  is 
.    the  inducement  to  perfons  of  worth  to 
accept  of  the  guardianfliip,  where  they 
have  the  fandion  of  this  court  for  eve- 
xy  thing  they  do  on  account  of  main- 
tenance.   ,  ^  ^16 
There  being  a  borrowing  and  a  lending 
in  the  cafe  of  a  mortgage,  the  real 
«ftate  is  coniidered  only  as  a  pledge* 
and  the  perfonal  is  liable  in  the  firft 
place ;  but  this  rule  has  never  been 
^:arried  fo  far  as  to  extend  it  to  a  pro- 
viAon  in  a  fettlemcnc  changed  on  real 


eftate  for  maintenance  for  a  child  diri 
ing  her  minority.  Page  444 

The  court,  in  the  cafe  of  an  elder  bro- 
ther, will  diredi  the  mailer  to  make  a 
larger  provifion  for  him,  that  he  may 
be  enabled,  as  the  head  of  the  Bunilj, 
and  the  honfekeeper,  to  maintain  the 
younger.  447 


d^Q}0.    See  Cbfdencre. 

il^rttage*  See  under  iBatott  am 
iPeme,  9uemption  3gteement0  oa 

f^arrfagc*    fee  under    98teemcm, 
ruftee*    ]Debt0>     CteHtto;    m 

This  court  will  not  judge  according  to 
ftrift  rules  of  law,  on  a  gift  of  M 
caufa  matrimonii  fr^elocuti,  202 

If  a  perfon  who  makes  addrefTes  on  a  view 
of  marriage,  and  a  reafonable  expec- 
tation of  fuccefs,  gives  prefents,  and 
the  lady  deceives  him  afterwards,  the 
prefents  ought  to  be  returned,  or  th^ 
value  of  them  allowed.  409 

But  where  made  to  introduce  a  pcrfim 
only  to  a  woman *s  acquaintance,  he 
is  looked  upon  in  the  light  of  an  ^- 
venturer ;  and  if  he  lofes  by  the  at- 
tempt, muft  take  it  for  his  pains,  ^ 
pecially  where  there  is  a  diiproportioh 
between  the  lady's   fortune  and  his. 

409 
E*  S.  by  an  agreement  made  on  ha  Ei- 
ther and  mother's  marriage,  was  in- 
titled  to  6000  /.  Mr.  B.  juft  before  his 
marriage,  figned  a,  paper,  whereby  he 
agreed  that  every  thing  which  ihould 
come  to  Eliscmbitb  by  her  father's  death, 
ihonld  go  to  them  for  their  refpeaire 
lives,  and  after  the  death  of  the  farvi- 
▼or,  to  the  heirs  of  the  body  of£liz§' 
heth  by  (ilm  begotten ;  The  quetiotl 
was,  whether  this  agreement  iboiilii 
be  carried  into  execution  for  the  bchc- 
iit  of  the  eldeft  fon,  or  on  his  bdnj 
intided  to  a  very  great  eft^  undei 
the  grandfadier^s  wifl,  and  B.^s  young 
er  children  having  no  provifion,  d« 
-  court  would  conftrue  Uic  paper  tf 
that  the  whole  fhould  go  to  them.  0 
a  provifion,  at  Icaftj,  made  foi*  dicii 
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out  of  this  fund  :  As  this  was  a  limi- 
tation to  the  heirs  of  the  wife,  it  veil- 
ed in  her  only ;  and  the  hufband  con- 
fenting.  Lord  Hard'Mtcke  decreed  the 
6000/.  to  be  fettled  on  her  younger 
children.  Page\']\ 

A  fettlement  after  marriage  is  good, 
where  the  huft^and  was  not  indebted  at 
the  time,  and  the  wife,  when  married, 
an  infant.  520 

Neither  the  hufband,  nor  a  perfon  Hand- 
ing in  his  place,  can  have  the  wife's 
fortune,  without  making  a  provifion. 

520 

Iteftraints  on  Marriage.     See  ;ff  0?f Clturc . 

A  father  by  his  will  fays,  I  give  the  fum 
of  1000/.  to  my  only  daughter  M.  G. 
to  be  paid  her  at  2 1 ,  or  day  of  mar- 
riage, provided  fhe  marry  with  the 
confent  of  my  executors ;  but  in  cafe 
Ihe  dies  before  the  money  become  pay- 
able on  the  conditions  aforefaid,  then 
I  give  the  faid  1000/.  equally  between 
my  two  younger  fons,  and  appoints 
four  executors.  16 

AT.  G.  married  contrary  to  the  diredlions 
of  her  father's  will,  but  all  the  execu- 
tors were  dead  before  the  marriage  : 
M.  G.  held  to  be  in  titled  to  the  1000/. 
under  her  father's  will  notwithftand- 
ing,  the  death  of  the  perfons  whofe 
confent  was  necefTary  before  the  mar- 
riage being  an  excufe.  16 

A  mother  by  her  will  fays,  in  cafe  my 
daughter  M.  G.  Ihall  marry  before  fhe 
is  21,  without  the  confent  of  my  exe- 
cutor, under  his  hand  firH:  obtained, 
that  then  Jhe  Jhall  not  he  intitled  to  any 
part  of  the  legacies  as  1  ba*ve  herein  left 
her,  but  that  whole  fhare  Ihall  be  di- 
vided amongfl  my  fons ;  and  appoint- 
ed J*  G.  to  be  her  folc  executor.     16 

The  executor  renounced  the  executor- 
fhip  in  the  mofl  formal  manner,  in 
the  eccleiiaflical  court ;  and  on  his  re- 
nouncing, T.  took  outadminiflration  to 
the  mother,  with  the  will  annexed. 

Jf.  G.  married  without  the  confent  of  the 

executor,  or  adminiflrator :  The  mai*- 

riage  is  a  breach  of  the  condition,  and 

the  portion  forfeited,  forth«  viot^exe- 

Vol*  U. 


cutor  is  defcriptive  of  every  perfon 
who  fhall  be  aidminiflrator,  being  a 
power  not  annexed  to  the  office  0/ 
executor,  but  independent  from  the 
refl  of  his  duty  as  executor.    PageiS 

A,  gives  2000/.  to  Agnss  his  daughter, 
payable  at  her  age  of  2 1 ,  or  marriage, 
if  Ihe  marries  with  the  confent  of  his 
executors ;  provided  if  either  of  the 
legatees  die  before  their  legacies  be- 
come payable,  fuch  legacy  to  be  di- 
vided between  the  furvivor  of  her  bro- 
ther and  fiflers.  Agms  married  at  1 5, 
without  the  confent  of  the  executors. 
Mr.  Juflice  Parker  held  it  to  be  a  de- 
vife  in  terrorem,  and  that  the  legacy 
is  veiled,  as  marriage,  one  of  the  con- 
tingencies, has  happened.  184 

Whether  a  condition  be  precedent  or  fub- 
fequent,  .if  in  rellraint  of  marriage, 
the  court  have  always  put  a  favourable 
conflrudlion  upon  them,  to  prevent 
a  forfeiture.  261 

Where  there  is  no  objeftion  to  the  per- 
fon or  eHate  of  the  gentleman  who 
propofes,  and  the  young  lady  is  her- 
felf  inclined  to  the  match,  trullees 
ihould  confider  themfelves  in  the  light 
of  a  parent,  and  readily  come  into  a 
confent.  *  261 

Truflees  faying  in  a  letter,  tue  Jhall  he 
obliged  to  confent ,  for  the  happinefs  of 
the  lady,  will  be  conflrued  a  prefent 
confent.  265 

An  executor  brings  a  bill  for  the  difco- 
very  of  the  defendant's  marriage,  who 
demurs,  for  that  if  fhe  was  to  difco- 
ver  what  is  afked,  it  would  be  a  for- 
feiture of  her  legacy  of  1 500  /.  as  it 
is  given  conditionally  if  fhe  marries 
with  the  confent  of  the  truflees  under 
the  will.  Lord  Hard'wicke  allowed  the 
demurrer^  as  Jhe  cannot  anfufer  to  the 
marriage  --without  Jhenjoing  at  the  J'cme 
time  it  ivas  againft  confent^  392 

A  hufband  by  will  gave  an  eflate  to  his 
wife  whilll  fhe  continued  a  widow, 
with  a  limitation  over  to  another,  in 
cafe  of  her  fecond  mlirriage  ;  the  re- 
mainder-man brought  a  bill  for,  the 
difcovery  of  the  fecond  marriage,  end 
fhe  demurred  as  fubje6ling  her  to  a 
forfeiture.  Lord  Talbot  over-ruled  the 
demurrer y  as  it  fwas  not  a  conditioir^  buf 
a  limitation  over  of  an  cjfate,  and j here* 
3  B    ,  /9n 
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fore  cmU  not  propertj  bi  called  a  for-  ' 
f^iiurt.  Pf^g^  393 

fl^-ttcr  in  C!)ancftr-     Sec  JJccount, 
ifi^tidefd  iSepotc. 

Where  a  caufe  is  referred  to  a  Mafter  to 
take  an  account,  the  court  looks  on 
llic  reference  as  a  fubfequent  proceed- 
ing beyond  the  bill  and  anfwer,  and 
w  ill  dliiniis  the  bill  with  coils  to  be 
tijccd.  287 

It  being  referred  to  a  Matter  to  take  an 
account  between  a  mortgagor  and 
mortgagee  under  a  bill  of  foreclofure, 
his  report  was  confirmed  in  the  year 
1756.  Lord //^zr^iv/Vi^  difmilTcd  the 
defendant's  petition  for  a  bill  of  re- 
^ii-'ju,  as  it  appeared  the  defendant's 
a^cnt,  attorney  and  folicitor,  attended 
the  fettling  the  account  on  his  behalf 
before  the  Malicr,  which  bound  the 
party.  ^  533 

W  here  the  fum  is  large,  and  the  mort- 
gagee 15  forced  to  enter  on  the  eflate, 
he  fubjeds  hinifelf  to  an  account,  but 
the  Mailer  is  not  obliged  for  a  fmall 
exceed  of  intereil  to  apply  it  to  fink 
the  principal,  nor  is  it  an  invariable 
rule,  that  in  taking  fuch  accounts,  he 
znufl  make  annual  reib,  534 


Upon  exceptions  to  a  Matter's  report  yon 
cannot  read  aiSdiivits  made  fubfequem 
to  it,  notwithilanding  the  affidavits  of 
the  adixrfe  party  were  filed  but  the 
evening  before  the  report.  21 

A  bill  referred  to  a  Mailer  for  imperti- 
nence, he  i;eports  it  pertinent;  the 
defendant  excepts  generally,  without 
fpecifying  the  parts  of  the  bill  which 
are  impertinent;  the  objedion  was 
over-ruled,  as  being  irregular;  for 
though  tlie  exception  was  taken  in  fo 
general  a  manner,  the  party  may  go 
upon  it,  without  pointing  out  pai'ti- 
cular  paffagcs.  182 

^)mit^  the  error  in.  a  INTiitter's  report  is 
owing  to  a  party's  not  laying  a  mate- 
rial piece  of  evidence  before  h\my  the 
coutt  will  not  dire6l  him  to  review  his 


report  upon  any  other  terms  than  tk 
exceptant's    giving     up    his    depofit. 

Pagtifi% 

A  Matter  in    taking    an   account  majr 

ftate  fpecial  matter,   though  he  has  no 

Qxprels  direction  from    the  deaec  to 

do  it.  621 


^apm.    See  i&pincual  Contt>  dta> 
.    tttteis. 

V/here  the  eccleliattical  cenfures  and  tem- 
poral punifhment  are  both  levied  againi 
the  identical  offence,  the  rule  of  nm 
hispuniri  debet  pro  eodem  deli^o,isftrojii 
againtt  allowing  a  double  proceeding. 

672 


SS^xclyantQ.  See  IDcmtttVcr,  Statute 
of  ILtmitation0,  ^FaSor  aim  ptiv^ 
ctpal. 

A  point  which  materially  concerns  the 
merchants  in  general,  will  induce  the 
court  to  continue  an  injun£don.    225 

A  merchant's  copy  book  of  letters  has 
been  allowed  to  be  read,  where  a  per- 
fon  who  lias  the  original  letters  refa- 
fcs  t%  produce  them,  611 

Tranfadlions  with  a  foreign  prince  and 
his  government,  do  not  concern  tli« 
trade  of  merchandize.  61: 

A  letter  of  attorney  from  one  merchan 
to  anotlicr,  to  get  in  debts,  will  do 
make  the  perfon  fo  deputed  a  nicr 
chant  within  die  exception  of  21  Jac 
I.  61 


j89inc0.     See  ^urcf^afc,    ^tttcj)af« 
and  ^ttvcftafc  ^cntj^. 

Where  the  crown  has  only  a  bare  rcfci 
vation  of  royal  mines,  they  cann* 
grant  a  licence  to  any  perfon  to  con 
upon  another  man's  eftate,  and  fear 
for  fuch  mines  ;  but  when  mines  Si 
once  opened,  they  can  reftrain  t! 
owner  of  the  foil  from  working  thci 
and  can  either  work  the  mines  dici 
felves,  or  grant  a  licence  for  others 
work  them. 
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If  a  pcrfon  has  only  threatened  to  open 
mines,  a  plaintiff  may  certainly  coir.e 
into  this  court  to  rellrain  a  defendant 
from  doing  it.  Page  182 

i9i(la6c0v    See  ®aron  anti  iFcme, 

Miilakes  and  mifapprehenfions  in  the 
drawers  of  deeds  are  as  much  a  head 
.of  relief  as  fraud  and  impofition.   203 

The  inattention  or  laches  of  a  married 
woman,  cannot  hurt  her  right.      545 


;d9oDUi5.     See  ^it^t0. 

A  modus  to  take  part  of  the  tithes  for  the 
whole  has  always  been  held  a  void 
cuilom»  138 


^Onet-  See  ©Cbife,  &c.  under  CSill, 
IScai  CSate. 

3000  /.  was  veiled  in  truilees  for  the  pur- 
pofes  following,  <viz,  2000  /.  thereof 
to  be  paid  to  the  eldell  fon,  and  1000/. 
for  the  benefit  of  the  younger  chil- 
dren, and  agreed  under  articles  be- 
fore marriage  the  3000/.  (hould  be 
laid  out  in  land,  and  the  eflate  fo  pur- 
chafed  (hall  be  to  the  fame  ufes,  fcfc 
and  fubjedl  to  the  fame  conditions 
which  are  declared  concerning  the 
3000  /.  Decreed  that  the  lands  Jhall  be 
taken  as  money y  the  laying  it  out  upon 
real  eft  ate  being  merely  to  make  the  fund 
for  tht  benefit  of  the  children  more  per- 
manent and  fecure.  1 88 

Mr.  D.  on  his  marriage  with  Mrs.  Z). 
covenanted  that  his  heirs,  lie.  (hould 
lay  out  20,000/.  in  the  purchafe  of 
Ivids  to  the  following  ufes;  to  him- 
felf  for  life^  then  to  the  intent  his  wife 
Ihould  receive  800/.  a  year  for  her 
life  as  her  jointure,  then  to  his  lirl^ 
and  other  Tons  in  tail  male,  with  re- 
mainder to  his  own  right  heirs.      45  2 

Mr.  D.  died  in  1723,  without  laying 
out  the  20,000  /.  in  a  purchafe,  or 
leaving  any  iiTue  :  his  heirs  at  law 
were  B,  his  iiiter,  married  to  Mr.  B, 
and  the  plaintiff  his  nej)hew  by  ano- 
ther filler  j  Mr.  D.  was  a  freeman  of 


London,  and  his  widow  became  Uit]# 
tied  to  one  moiety  of  that,  and  5.'an<i 
his  wife  and  the  plaintiff  to  the  other 
moiety.  Articles  of  agreement  were 
entered  into  between  the  next  of  kia 
and  the  widow,  wherein  it  was  cove* 
nanted,  that  20,000/.  South-fea  an- 
nuities fhould  be  transferred  to  truf- 
tees,  who  Ihould  fell  them,  and  lay 
the  money  out  in  land,  and  fettle  it 
to  the  fame  ufes  as  were  in  the  former 
articles ;  the  annuities  were  afligned 
to  truilees  accordingly.  Mrs.  B,  died, 
whereby  the  plaintiff  became  intitled 
as  heir  to  all  the  real  eflate  ;  but  Mr* 
B,  contended,  that  the  fubfequent  ar- 
ticles had  turned  the  money  realized 
by  the  former  into  perfonal  eftatc 
again,  and  that  thereupon  he  became 
intitled  to  his  wife's  fhare  as  her  ad- 
miniftrator.  Lord  Hard-wicke  of  opi- 
nion the  '-wife  i/jas  not  capable  of  change 
ing  the  nature  of  her  eftate  by  articles, 
becaufe  under  coverture  and  unable  4o 
contraSi,  Page  /^t^z 

Before  the  wife  could  in  this  cafe  have  al- 
tered the  property  or  courfe  of  defcent, 
the  money  mud  have  been  inverted  in 
land,  and  there  (he  might  have  levied 
a  fine  of  it,  and  given  it  to  her  huf- 
band  ;  or  upon  coming  into  court  and 
confenting  to  take  this  money  as  per- 
fonal eihite,  and  being  examined  a9 
to  fuch  cOnfcnt,  it  binds  the  money 
articled  to  be  laid  out  in  land  as  much 
as  a  fine  at  law  would  the  land,  and 
(he  might  difpofe  of  it  to  her  hufband. 

453 

At  \?cw  money  fo  articled  to  be  laid  out 

in  land  is  confidered  barely  as  money, 
till  an  actual  inveftitufe  ;  and  equity 
alone  views  it  in  the  light  of  real 
ellate,  and  therefore  this  court  can 
ad  upon  it,  as  its  own  creature,  and 
do  what  a  fine  at  common  law  can 
upon  land.  .  453 

Lord  Hard'zvicke  of  opinion  the  articles 
in  1724  do  not  import  any  variation 
of  thii  eilate  from  real  to  perfonal,  for 
it  being  agreed  the  20,000/.  fhould 
be  transferred  to  truftees  to  buy  iand, 
to  be  fettled  to  the  fame  ules  a^ 
in  the  articles  of  1715,  there  is  no 
doubt  but  this  money  is  to  be  confi- 
dered as  realized,  and  the  articles  have 
3  B  2  made 
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made  no  converfion  a(  the  eftate  from 
real  to  pcrfonal.  Page  454 

The  whole  prodaoe  of  the  20,ocx>  /. 
Soutb'/ea  annuities  is  to  be  laid  out, 
w)ien  fold,  in  the  purchafe  of  land, 
and  not  20,000/.  in  money  only,  as 
all  the  parties  who  had  any  intereft  in 
the  pcrfonal  eftate  of  Z>.  agreed  they 
fhould  be  transferred  to  truftees,  to 
iell  and  lay  out  in  land  the  money 
ari/ing  thereby.  454 

^dnopoi^.    See  Cral^' 

The  grant  from  the  crown  for  the  fole 
making  and  vending  of  cards  was  one 
of  the  monopolies  fo  frequent  in  jMmes 
the  firlVs  time»  and  continued  through 
all  his  reign,  but  did  not  lafl  long  in 
his  fucceHbrs.  486 

flpo^tgage.  See  IDeeW,  Jnteteft, 
Copt^oit),  IBcDempttoit  anti  iFdre^ 
dofute,  iBtli  of  IRebfctB,  and  alfo 
(Bawxin^y  jS)ccurttte0, 9tto^nc^  anti 
iSi^oitctto^,  iFrauD,  ^^aftet  fit  C()anr 
cerr,  Agreement  WQtn  to  be  per^ 
fo^mcti  in  ^pttit,  9(ret0>  Coutu 
fcllc^  Cfc&mcnt,  IBaron  attl^  iPeme, 
Annual  IScfts,  3irct0  mar(^aUeD> 
&c. 

A  mortgagee,  till  he  is  fully  fatisfied,  is 
not  obliged  to  quit  the  pofleilion  of 
the  eftate  to  the  purchafer  of  it.         2 

A  prior  mortgagee,  who  has  an  aflign- 
ment  of  a  third  mortgage  as  a  truftee 
only,  cannot  tack  the  two  mortgages 
together,  to  the  prejudice  of  inter- 
vening incumbrancers.  53 

The  reafon  why^  mortgage  may  be  tack- 
ed to  a  judgment  is,  becaufe  a  judg- 
ment creditor,  by  virtue  of  an  elegit, 
may  bring  an  ejedlment,  and  hold  up- 
on the  extended  value,  and  as  he  has 
the  legal  intereft  in  the  eftate,  the 
court  will  not  take  it  from  him.       53 

A  firft  mortgagee  has  the  legal  etfate,  and 
if  he  has/a  puifne  incumbrance,  a  fe- 
ccnd  mortgagee  ihall  not  redeem  the 
prior,  without  redeeming  the  puifne 
at  the  fame  time.  53 

Where  a  mortgagee  has  a  bond  likcwile 
from  tk«  mortg^JciT,  xJafcVtvx  \ax>&. ^- 


chargc  the  one  as  well  as  the  other,  bt- 
caufe  the  moment  he  rcd<5ems  the  ef- 
tate  it  fliall  be  aiTets  in  his    hands. 

^^g^  S3 

A  mortgagee  cannot  have  a  decree  for 
an  account  of  rents  for  any  of  the 
years  back,  durii^  llic  poiTeffion  of 
the  mortgagor.  107 

A  devife  of  200  /.  on  a  mortgage  paflb 
the  principal  only .  112 

The  court  will  trot  allow  a  mortgagee 
more  than  brs  principal  and  inteieft, 
notwithftanding  the  mortg^agor  has 
agreed,  he  fhall  be  paid  for  his  trouble 
of  receiving  the  rents.  120 

A  mortgagee,  where  the  mc»tgage  was 
only  4  and  4  f^  ^^^*  compelled  the 
mortgagor  to  turn  the  intereft  into 
principal  at  5  per  cent^  at  the  end  of 
every  fix  months,  and  at  the  time  the 
mortgage  was  paid  off*,  infifted  on  aa 
advance  of  fix  months  intereft  over  and 
above  the  intereft  which  was  doe.  The 
bill  was  brought  for  relief  againft  die 
mortgagee,  and  the  plaintift*  was  re- 
lieved accordingly,  by  the  court  di- 
recting the  Mafter  to  take  an  account 
only  of  what  is  due  on  the  origiBal 
fum  at  4  and  \  per  cent,  and  the  plain- 
tifi^  to  pay  the  fame  rate  of  intereft  ibr 
any  frefli  money  that  fhall  appear  to 
be  due.  531 

An  agreement  to  turn  intereft  upon  a 
mortgage  into  principal,  muft  be  done 
fairly,  and  on  the  advance  of  fi^ 
money.  331 

A  mortgagee  may  refule  to  part  with  ^c 
deeds  tiU  the  money  is  paid,  but  ought 
not  to  deny  an  inipe^on  in  his  hands 
when  he  has  notice  to  be  paid  oft*.    332 

Though  intereft  is  in  arrear  when  the 
mortgage  is  paid,  a  mortgagee  fliall 
not  have  intereft  for  that  intereft.     332 

Thomas  Matthenus  gave  the  plain tilFat  dif- 
ferent times  three  notes,  one  for  450/. 
another  for  250  /.  and  the  laft  for  1 50  /. 
and  exprefled  in  each  to  be  fecured  by 
mortgage  on  my  ^toke-batt  eftate  ;  the 
drawer  of  the  notes  had  before  mort^ 
gaged  the  fame  eftate  to  the  defendant; 
the  plaintiff  takes  in  a  prior  mortgage 
to  proteft  the  fums  lent  upon  the  notes* 
Lord  Hard<wicke  held  there  ivas  nothing 
to  differ  this  cafe  from  the  commcM  one, 
V     and  that  tbt  drfendmmt  fbM  h  paid  tht 

^  mmep 
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money  lent  upon  the  notes  in  the  Jirft  place ^ 
as  'well  as  the  money  due  on  the  ajjign- 
ment  of  the  prior  mortage.        Page  347 

A  fettled  rule,  that  the  prior  mortgagee 
may  tack  a  judgment  to  his  mortgage, 
though  fubfequent  in  time  to  a  fecond 
mortgagee,  provided  he  has  no  notice 
of  the  fecond ;  for  the  maxim  is,  prior 
in  tempore y  potius  injure,         352>  354 

y.P.  having  married  the  daughter  of 
5",  7*.  who  under  his  will  was  intitled  to 
two  houfes  in  fee,  and  having  borrowed 
50/.  of  W,  H.  by  leafe  and  releafe  in 
1699,  and  a  fine,  conveyed  thefe  houfes 
tolV.H.  and  his  heirs,  until  he  Jhould 
ha^ue  recei*oeii  by  the  rents  and  profits 
iljtreofthe  50/.  --with  interefty  and  after 
payment  by  fucb  rent  of  the  50/.  then  to 
the  ufe  of  J.  P.  for  life,  remainder  to 
his  wife  for  life,  laft  remainder  to  the 
heirs  of  y,/**  360 

y.  P,  lived  till  1 7 10,  and  dying  without 
ifiue,  the  houfes  defcended  to  T.  P.  his 
brother  and  heir  at  law,  who  conveyed 
them  for  a  valuable  confideration  to  T, 
T.  Pi  dying  foon  after,  T,  obtained  ad- 
miniilration,  and  infifted  on  the  equity 
of  redemption,  upon  paying  what  re- 
mains due  on  the  mortgage  to  Jf.  H. 
Lord  Hard'wicke  held  that  the  t<wo  houfes 
de^ifed  under  the  ivill  luere  a  redeemable 
interefty  and  that  no  bar  arifes  from  the 
length  of  time,  360 

The  mortgagee  here  was  only  in  the  na- 
ture of  a  tenant  by  elegit y  and  as  foon 
as  his  principal  and  intereft  was  fatis- 
fied,  the  eftate  ceafed  in  W,  H.  and  P, 
or  his  reprefentatives  might  have  main- 
tained an  ejedment ;  nor  unlefs  H,  had 
continued  in  poflelTion  20  years  after 
the  moi»y  had  been  paid  olf,  could  the 
ftatute  of  limitations  have  run.       362 

The  plaintiff  may  come  here  for  an  ac- 
count of  the  profits  received,  as  in  an 
elegit  the  conufor  has  a  right  to  fee,  ii 
the  conufee,  on  the  extended  value, 
has  received  a  fatisfaftion  for  his  whole 
debt,  and  to  have  the  furplus  paid  to 
him.  363 

In  common  Weljh  mortgages,  on  tendring 
principal  and  interelt,  the  perfon  in- 
titled  may  come  into  this  court  for  a 
redemption  at  any  time.  '    365 

Where  a  mortgagee  takes  an  eftate,  fub- 
jecl  to  a  perpetual  account,  he  will  not 
be  relieved  from  his  own  contra^.    363 


The  plaintiff  is  intitled  to  redeem  on  the 
common  terms,  and  not  obliged  to 
brine  an  ejeftment  for  the  pofTefnon, 
but  mallhave  adecree  for  it  here.  P.  363 

A  mortgage  is  a  debt  by  fpecialty,  and 
the  land  is  only  regarded  as  a  pledge 
for  the  money  in  this  court,  435 

A  mortgagee  may  take  his  remedy  againll 
the  executor,  or  againft  the  heir ;  but 
the  election  of  the  mortgagee  does 
not  vary  the  right  as  to  the  funds,  or 
determine  which  ought  properly  to  be 
charged.  435 

A  perfon  who  has  two  eftates  mortgages 
both  to  A,  and  afterwards  one  of  tliem 
only  to  B.  the  firfl  (hall  take  his  fatis- 
fa^Uonoutof  that  which  is  not  in  mort^ 
gage  to  the  fecond  mortgagee,  though 
the  eflates  defcend  to  two  different  per- 
fons.  446 

Redemption  and  Foreclofure,    See  ^tOCb0« 

The  heir  of  the  mortgagor,  on  preferring 
a  bill  to  redeem,  need  not  bring  the 
original  mortgagee  (where  he  has  af- 
figned)  before  the  court,  for  the*  aflig-  _ 
nee,  as  Handing  in  his  place,  will  be 
decreed  to  convey.  39 

Aft^  a  pofleffion  of  a  mortgagee  for  25 
years,  the  court  decreed  a  redemption 
on  the  defendant's  fubmitting  by  his 
aniwer  to  be  redeemed  140 

If  during  a  fuit  to  redeem  the  mortgagor 
alligns  the  equity  of  redemption,  and 
there  is  a  decree  againil  him,  the  aflig- 
nee  is  bound  by  it.  175 

Praying  relief,  where  a  mortgagee  is  made 
party  to  a  bill,  is  the  fame  as  praying 
to  redeem  ;  and  if  on  a  reference  to  a 
mailer,  to  fee  what  is  due  for  principal, 
intereft  and  colls,  the  plaintiff  does  not 
redeem  the  mortgagee,  the  court  will, 
at  his  application,  difmifs  the  bill,  whicli 
is  equivalent  to  a  foreciofure.  267 

P.  a  cefiui  que  trufi  of  a  real  ellate,  made 
a  mortgage  upon  it  in  fee,  and  devifes 
the  equity  of  redemption  to  his  fon  and 
his  heirs,  fubjed  to  the  payment  of  his 
debts,  and  died  indebted  by  bond  and 
fimpie  contrad ;  as  this  was  a  mortgage 
of  the  whole  inheritance,  and  nothing 
remaining  in  the  mortgagor,  the  bond- 
creditor  can  have  no  preference,  but 
mud  be  paid  pari  paffu  with  other  cre« 
ditors.  290 

3B}  H 


A  Tahli  of  the  Principal  MatUri. 


No  in  (lance  where  an  equity  of  redemption 
has  been  held  to  be  liable  to  the  exe- 
cution of  a  bond-creditor,  in  the  life  of 
the  mortj:;:.2;or.  Tage  292 

Length  of  tir.ic  pleaded  in  bar  to  a  re- 
demption of  a  mortgage,  being  made 
as  long  ago  as  1713,  the  mortgagor's 
folicitor  ;■  ppeari ng  to  have  fettled  an 
account  in  1730,  in  order  to  pay  off 
the  mortgage ;  Lord   Hardwckc  held 
that  wouid  fave  the  right  of  redemp- 
tion. 333 
Tenant  by  the  curtefv  is  no  excufe,  for  it 
is  of  no  conlc^uence  to  a  mortgagee 
who  has  the  equi-.y  of  redemption  ;  if 
they  do  not  m.ikc  ule  of  their  righ*, 
they  (hall  he  b::rrcd.  333 
The  plaintiiP ^  panufather  in  1689 mort- 
gaged the  clldte  in    the  queltion   to 
iViiichcads ;  they  afterwards  mortgaged 
it  to  Cart-wright  and  Hryiuccd vrnd  their 
heirb  for  200/.  who  to  fecure  the  interell 
leafed  the  eilatc  to  the  plaintiit  s  father 
in  June  10S9,  Lnd  to  his  alligns  for 
5000  years  at  12/,  a  year  rent  for  the 
three  firll  years,  and  10/.  a  year  rent  for 
the  remainder  of  the  term  ;   and  if  at 
three  years  end  the  200/.  was  paid,  and 
intercil,  then  the  premifTes  were  to  be 
reconvc)  cd  :  receipts  given  fometimes 
for  intereil,  and  fom-tim^s  for  a,  rent 
charge,  the  lait  in  1730,  tlie  200/.  lent 
was  charity  money,  directed  to  be  laid 
out  in  the  purchaie  of  lands  in  fee,  anvl 
.  the  rents  to  be  applied  for  cloathing  24 
needy  houfekeepe  rs .  In  1 7  3  8  the  plain . 
tiff  gave  no  ice  he  would  pay  the  mo- 
ney, but  the  defendant  refufed  to  take 
it,  and  infilled  it  was  an  abfolute  pur- 
chafe,  and  Jo  decreed  by  the  Mailer  of 
the   Rolls  ;    and  on  an  appeal.    Lord 
Hard'-wickey  being  of  the  fame  opinion, 
affirmed  the  decree.  494 
Where  a  mortgagee  by  agreement^  either 
in  the  mortgage  deed,  or  a  feparate 
one,  fetters  the  redemption,   with  a 
fraudulent  defjgn  to  get  the  eltate,  it 
.    will  not  avail.  495 
Jn  common    mortgages   the  want  of   a 
covenant  forrepayment  of  the  mortgage 
money  is  no  bar  to  a  redemption .     496 
Where  a  mortgagee  has  been  in  perception 
of  tlie  rents  and  profits  for  a  confider- 
able  time,  the  court  will  not  decree  a 
redemption,  as  it  would  be  making  him 
a  bailiff  to  the  mortgagor.  496 


Sit  ejreat  iScgno. 

ON  a  motion  to  prevent  the  defend, 
ant's  going  out  of  the  kingdom  till 
he  has  put  in  his  anfwer,  the  court  or- 
dered he  fhould  give  fecurity  to  abide 
by  the  decree  that  /hall  be  ma,de  attk 
hearing.     ^  Pagt  66 

There  is  no  inftance  of  a  Ne  exeat  repj 
being  granted  where  it  is  not  a  mere 
equitable  demand,  except  where  a  wife 
fued  in  a  fpiritual  court  for  alimony, 
and  the  hufband  threatned  to  leave  tie 
►  kingdom ;  and  to  aid  that  court,  aad 
out  of  compaiEon  to  her,  it  was  granted. 

2IQ 

ij5eto  Ctial. 

The  court  will  not  grant  a  new  trial  upon 
a  fuggelUon   that    the   party  was  not 
apprized  of  a  particular  evidence,  and 
therefore  not  prepared  to  give  an  an- 
fwer.'  ^  .319 
A  diftindlion  was  taken  formerly  betiveen 
trials  at  bar  and  at  ?ii^  frius ;  but  in 
the  cafe  of  the  ^een    and  the  Bailiffs 
and  Burgejes  of  Be^-uMily  eleven  judges 
againll   one   determined    a  new  trial 
ought  to  be  granted.  320 
The  intent  of  direfting  i/Tues  here  is  oaly 
to  inform  the  conibience  of  the  court, 
and  therefore  not  tied  down  to  the  fame 
ffriftnefs  of  verdidts  as  courts  of  com- 
mon law.  ^20 
A  notice  to  the  defendant  before  the  tiial, 
that  the  plaintiff  will  prove  a  perfon 
to  be  abroad,  though  it  does  not  point 
out  theparticular^lace  where,  isl'uffi- 
cient  for  die  defendant  to  hm  preparec 
to  encounter  this  e\'idence.  32( 
Where  diere  are  two  trials,   and  die  lal 
was  at  die  bar,  the  court  lays  mor 
wejght  on  this,  from  t^e  folemnityo 
U  and  the  length  of  the  examinatioi 
becaufe  the  reafon  for  direding  a  trij 
at  bar  is  in  order  to  that.  3- 
An  original  motion  muft  be  made  for 
new  trial,  and  the  court  will  not  ai 
fwer  a  petiuon  for  it,  where  the  cau 
9omes.on  upon  the  equity  reicrvci 
'3: 
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S^tXt    of  feim      Sec  e%HUtO%   under 

cai)crc  \)t  (ball  be  oiilj?  a  Cvnftee, 
^erfoiiai  Cftate. 

G,  a  brewer  had  iflue  by  his  firft  wife  Eli- 
xabeth,  who  married  without  his  con- 
fent  to  Mr.  Burnabyy  and  by  his  fe- 
cond  a  daughter  named  Frances  ;  and 
having  a  confiderable  real  and  per- 
fonal  eflate,  by  his  will  gave  the  re- 
fidue  of  his  perfonal  ellate  to  any  fon 
he  fhould  have  by  his  wife,  at  21,  and 
if  no  fon,  then  to  his  daughter  Frances 
at  21,  or  marriage ;  but  if  fhc  died 
,  before  either,  then  if  his  daughter 
Elizabeth  Ihould  have  a  fon,  he  be- 
queathed the  faid  refidue  to  fuch  fon 
as  ihould  attain  21,  and  if  fne  had  no 
fon,  then  he  gave  the  faid  rcfidue  to 
the  defendant  Ekins,  fubjecl  to  the  pay- 
ment of  4DOo/.*to  the  daughter  of  his 
daughter  Eli7;,abelh,  Pr.ge  47  3 

The  tellator  died,  and  his  daughter 
Frances  alfo  an  infant,  and  the  piain- 
tifl' being  intitled,  when  of  age,  to  the 
refidue,  brought  his  bill.  473 

The  queftion  was,  whether  the  mtereifc  of 
the  refidue  of  G.'s  perfonal  eftatc,  from 
the  death  0^  Frances  his  daughter  to 
the  time  it  will  veil  in  his  griiiUfon, 
mufl  be  accumulated,  or  whether  it^is 
an  intereft  undifpofed  of,  and  goes  to 
the  next  of  kin  of  the  tellator.  Lord 
Hardn^jickc  nvas  cf  opinion  that  the  in- 
tereji  mtifi  accumulate y  and  is  a  part  of 
*  the  refidue  till  the  denjife  to  the  grand/on 
'uefis,  ^         ^  473 

Though  not  at  law,  yet  in  this  court  a 
man  may  die  partly  teflate,  and  part- 
ly inteflate  >  but  when  a  whole  reiidue 
is  given,  it  is  a  contradiftion  to  fay 
any  part  of  that  eflate  is  undifpofed. 

475 
If  a  perfonal  ellate  is  increafed  by  any 
event  after  the  teftator's  death,  it  is 
part  of  the  refidue,  and  will  pafs  as 
fuch,  and  fo  will  the  interefl  of  that 
refidue,  for  that  interefl  is  alFets,  and 
part  of  the  ellate.  476 

l^onfuft.    SeeCrial,  jSctoCrfal. 

Jf  there  is  evidence  a  plaintiff  is  not  ap- 
prized of,  he  may  fuller  a  nonfuit, 
and  on  his  coming  back  to  this  court 
for  new  dire^ons,  they  would  have 


ordered  another  ifTue  at  law,  notwith- 
llanding  the  nonfuit.  Page  321 

jiiote  of  I}anr».   See  ISaran  anT>  iPcnic 

The  indorfee  of  a  note  may  recover  a- 

gainfl  an  indorfor,  though  the  original 
drawer  was  an  infaitt.  1  ii2 

Though  former  indorfees  might  not  pay 
a  valuable  confideration,  yet  if  the  liiil 
indorfee  gave  mouey  for  it,  it  is  a-s  to 
him  a  good  Uote.  .1S2 

$^zticz.  See  30ojts:!ge  andCenDcr  of 
%^tint2  Bue  tl;ct:eon,  and  iEe^iftcc 

A  bill  brought  to  redeem  againft  the  de-- 
fendant,  who  had  notice  of  the  plain- 
tiii''s  title,  but  bought  of  the  Miirquis 
of  Wharton,  who  had  no  notice  ;  t.hfe 
objcclion  allowed  for  not  bringing  the 
reprefentative  of  the  IVtArquis  before 
the  court,  or  otherwife  in^  pttijhs  pur- 
chafer  would  be  deprived  of  that  de- 
fence. 139 

A  purchafer^wit^  notice  himfelf,   from  a 
perfou   who    bought  without  notice, 
may  fhckcr  himlcif  under  the  firil  pur-  • 
chafe,  24Z 

Where  by  a  tranfa«?tion  foreign  to  the 
bulinefs  in  hand,  a  counfbl  or  attvor- 
ney  employed  to  lock  over  a  title  has 
notice,  this  ihall  not  aned  the  pur- 
chafer.  242 

Denying  notice  of  the  p!ainti5^s  title  at 
the  time  of  die  execution  of  the  deed 
or  payment  of  the  ccnfidcraticn  mo- 
ney, is  not  fufliclent ;  you  muil  fwer.r 
you  had  no  notice  at  or  Lcfore  the  exe- 
cution. 597 

i&ufance-    See  If  cc»uicfccnce.  * 


See  35fi5tw))i*t,  ant)  CtfDcnce. 

A  Quaker  cannot-  be  admitted  to  ex- 
hibit articles  of  the  peace  againll 
»    her  huiband,  upon  her  a%mation,  as 
3  B  4  •*  it 
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It  is  in  nature  of  a  criminal  profecu- 
tion.  Page  70 

In  the  cafe  of  articles  of  the  peace,  where 
the  party  complained  of  is  not  in 
court,  a:i  attachment  f^r  a  breach  of 
the  peace  goes  on  the  oath  of  the  com- 
plainant only,  70 

The  fteward  of  a  court  fwearing  he  never 
heard  of  an  agreement  between  per- 
fons  at  or  before  the  furrcnder  of  the 
copyhold  ellate,  is  an  evafion,  and  a 
negative  pregnant  that  he  heard  of  it 
after.  100 

t>\Xtx%n   See3DcfenTiant,Coad>9iU> 
^ufiscr. 

An  order  for  a  caufe  to  (land  over  inde- 
finitely does  not  imply,  that  it  is  put 
off  only  to  the  next  term.  2 

A  rcprefentative  of  a  perfon,  who  had 
obtained  an  order  to  tax  a  bill,  can 
revive  it  only  on  the  fame  terms,  the 
undertaking  to  pay.  1 1 4 

To  bring  a  defendant  into  contempt  on 
an  order  of  taxation,  you  mud  have  a 
copy  of  the  bill  at  his  houfc,  and  the 
report  of  the  fum  at  which  the  bill  is 
taxed.  114 

In  regard  to  difmiifing  bills  where  the 
caufe  is  fet  down  on  bill  and  anfwer 
only,  where  it  is  fo  fet  down  after 
withdrawing  a  replication,  it  ihall  be 
difcrctionaryin  the  court  for  the  fu- 
ture to  difmifs  with  fort)-  fiiilUngs  cofts, 
or  cofts  to  be  taxed,  or  with  no  cofts; 
and  an  order  for  this  purpofe  diredled 
to  be  fixed  in  the  regifterS  office.   288 

The  parties  intereiled  m  an  order  for  the 
appointment  of  a  receiver,  take  upon 
them  to  print  it,  with  a  recital  of  the 
material  iu.0.^  in  the  caufe  relevant  to 
the  order,  aod  difperfe  it  among  the 
tenants  :  Some  other  parties  ihfifted 
this  was  a  contempt  of  the  court.  Lord 
Hard^lcke  held  it  to  be  no  contempt ; 
J)ut  laid,  at  the  fame  time,  he  did  not 
approve  of  fuch  practice.  488 

As  tie  manner  of  drawing  orders  here  is 
of  long  ftanding.  Lord  Hardivicke  faid, 
he  would  not  alter  the  courfe  of  them, 
but  wiftied  they  were  framed  with  the 
fame  fimplicity  as  orders  ma4e  by  the 
counts  of  common  lawt  4  89 


There  can  be*  no  judgment  in  chief  at 
common  law  upon  a  defaalt,  either  for 
want  of  appearance^  or  for  want  of 
pleading;  but  after  feizure  on  tctr 
pias  utlagatum,  the  remedy  lies  in  a 
court  of  revenue.  Page  23 

A  cufiodium  is  the  pofleflion  of  lands  be- 
longing to  an  outlav^y  granted  to  tlie 
plaintiff  by  the  court  of  exchequer  in 
Ireland.  40S 


THE  ftatute  of  the  12th  of  Queen 
Ann  does  not  in  the  cafe  of  a  pa- 
pill  make  the  whole  truft  void,  but 
only  the  term  upon  an  avoidance  of  a 
living  which  is  y^^^&d.  in  the  univerfi- 
tics.  157 

A  conviction  of  a  recu fancy  cannot  be 
given  in  evidence  againil  a  third  ^t 
fon  under  11  W  12  W.  ^  M.  againft 
papiAs,  but  you  mufl  prove  the  fa£ts. 

65 

The  plaintiff,  whilll  a  papift,  afligned  an 
advowfon  to  the  defendant  for  the  term 
of  99  years,  and  having  conformed, 
has  brought  his  bill  for  a  reaffignment 
of  the  term,  fuggefling  he  h^  only 
affigned  it  for  himfelf  in  truft,  and  to 
avoid  the  penalties  of  the  flatutc  of 
3  Joe.  I.  and  i  JT.  ^  M.  15c 

The  defendant  pleaded  the  flatutc  or 
frauds  and  perjuries  in  bartothedif- 
covery,  but  by  his  anfwer  admitted, 
that  the  advowfon  was  afligned  to  hin^ 
for  the  purpofes  charged  by  the  bill. 

Lord  Hard^uicke  held,  the  plea  mull  be 
over-ruled,  being  coupled  with  an  an- 
fwer which  admits  the  fadls  ;  and  was 
inclined  to  think,  if  the  defendant  had 
demurred  to  this  part  of  the  bill,  fach 
a  fraudulent  conveyance  would,  at  the 
hearing,  have  been  made  abfolute 
againft  the  grantor.  ^55  &  156 

The  a£l  of  \zAnn  does  not,  in  the  cafq. 
of  a  papift,  make  the  whole  truft  void, 
but  only  tbc  turn  TJ|x>n  a^^  avoidance, 

which 
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which  IS  veiled  in    the   nniverfities. 

Page  157 

Papifts  on  their  conformity  are  freed  from 
any  penalties  they  might  otherwife  fuf- 
tain  in  refpeft  of  their  recufancy .    1 5  7 

The  proteftant  next  of  kin  are  only  inti- 
tled  to  the  profits  in  cafe  of  defcents  ; 
for  in  cafe  of  a  purchafe  or  grant  by 
a  papift,  they  are  void  by  the  ilatute 
ofiiy  12^,3.  210 

t&arap|)emalta.    See  ibettlement  be* 
fo^e  ^S^artiage. 

A  hufband  by  will  difpofes  of  jewels 
which  the  wife  was  poffefled  of  in  his 
life-time,  bought  partly  with  lier  own, 
and  partly  with  his  money;  to  his  bro- 
ther, whom  he  made  executor;  the 
wife  intitled  to  thofe  which  are  given 
to  the  brother  as  her  paraphernalia,  77 

A  wife,  with  refpefl  to  \itt  paraphernalia, 
has  been  confidered  in  the  nature  of 
a  creditor,  and  having  a  lien  upon  real 
eftate.  78 

The  value  of  the  jewels  makes  no  altera- 
tion. 79 

A  wife  has  been  admitted  a  creditor  to 
the  value  of  her  paraphernalia  upon  a 
truft  eftate  for  payment  of  debts.      79 

The  hulband's  having  the  pofFefiion  of 
the  jewels  makes  no  alteration,  where 
the  wife  has  worn  them  as  ornaments 
of  her  perfon,  whenever  Ihe  was  dref- 
fed.  79 

Where  a  huftjand's  perfonal  eftate  is  not 
fufficient  to  pay  his  debts,  a  wife  can- 
not fet  up  any  claim  to  jewels,  rings, 
piftures,  dreffing  plate,  and  other 
trinkets,  given  her  before  marriage. 

104 

Where  there  is  no  truft  on  real  eftate  for 
payment  of  debts,  a  widow  cannot 
come  ppon  it  at  all  events,  to  be  fatis- 
fiGd  her  paraphernalia,  105 

The  wife  is  not  barred  of  her  parapher- 
nalia by  a  devife  of  the  ufe  of  all  houf- 
hold  goods,  furniture,  plate,  linen, 
^f .  for  life.  2 1 7 


^arlfamene. 


See    ILatB0, 

3llut)3e. 


ILaftr> 


The  afts  of  uniformity,  bfc.  Jince  the  re- 
formation, ihew  that  the  parliament 


have  from  that  period  been  of  opinion* 
that  the  power  of  making  conftitutions 
in  ecclefiaftical  matters  to  bind  the 
whole  nation  was  in  them.  Fage  659 
Clear  from  25  //.  8.  c.  19.  that  both  the 
King  and  the  clergy  thought  it  necef- 
fary  to  have  the  authority  of  parlia- 
ment for  abrogating  partoftheantient 
canons,  and  eftablifhing  fuch  part  as 
was  to  remain  in  force*  661 

^atol  9steement.     See  Agreement 

?5atol  Ct)iBence-  See  ©tjiDence,  TS^tm 
cree,  miWy  Htgreement^  9steement 
on  i^avn'age, 

M,  P,  gave  her  real  and  perfonal  eftate; 
to  the  plaintiffs  equally  bet\^'een  them  \ 
and  on  the  death  of  one  of  them,  the 
whole  eftate  to  J,  U.  in  tail ;  and  for 
want  of  fuch  iftue  to  R,U.  in  fee,  with 
a  few  pecuniary  legacies  ;  and  charged 
her  real  eftate  with  the  payment,  if  th« 
perfonal  eftate  ftiould  not  be  fufficient ; 
an  J  by  her  ivill  declared jhe  ga*ve  all  the 
reft  and  refidue  of  her  perfonal  eftate  to 
her  uncle  L.  C.V  three  daughters,    ^yz 

The  counfel  for  the  refiduary  legatee  of- 
fering to  read  the  parol  evidence  of 
the  attorney  who  drew  the  will,  thafc 
he  had  exprefs  diredlions  to  give  the 
perfonal  eftate  to  the  three  daughters 
of  L,  C,  Lord  Hardijuicke  faid,  this 
<was  not  a  cafe  'where  parol  evidence  can 
he  read,,  though  there  'were  fome  things 
here  nuhich  might  make  a  judge  <wiftj  to 
admit  it,  372 

Courts  of  law  and  equity  admit  parol 
evidence  in  two  cafes  only,  to  afcer- 
tain  the  perfon,  where  there  are  two 
of  the  fame  name,  or  where  there  has 
been  a  miftake  in  a  Chriftian  or  fur- 
name,  and  in  refulting  trufts,  relating 
to  perfonal  eftate ;  as  where  an  execu- 
tor has  a  fmall  legacy,  and  the  next  of 
kin  claim  the  reftdue,  there  parol  proof 
is  admitted  to  afcertain  who  was  t<^ 
have  it.  373 

Lord  Hard'wicke  declared  he  was  not  (a- 
tisfied  with  Lord  Ccivper's  rule  of  ad- 
mitting parol  evidence  in  doubtful 
wills;  and  that  Mr.  Juftice  Traty,  who 
^fted  Lord  Cfi^vf^r  in  the  great  cafe 
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^atitatfond.    See  Colotifes. 

fMea.  See  3rcoiint»  IDefentiant,  IDcr 
me,  Kttle,  atsard,  i^otfce,  9i^en, 
Coorc0  of  ]La]»>  ifrpcctai  |&leaDins0. 

A  p]ea  of  i.  bill  for  the  fame  matter  over- 
ruled, where  the  laft  was  brought  by 
the  plain ti ft  in  a  di^rent  right  from 
what  the  former  was.  Page  44 

A  plea  may  be  good  for  part,  and  over- 
ruled for  part,  but  a  demurrer  muft  be 
good  for  the  whole,  or  void  for  the 
whole.  44 

A  plea  for  not  bringing  the  reprefenta- 
tives  of  the  perfonal  eflate  before  the 
court  allowed,  though  fufpeded  to  be 
put  in  for  delay  merely,  5 1 

A  plea  muft  Hrft  be  removed  out  of  the 
way,  before  a  plaintiiF  can  have  an  in- 
junction to  ftay  proceedings  at  law.  113 

A  plea  of  a  bare  title  only,  without  fetting 

,       forth  any  confideration,  will  not  protect 

a  defendant  from  giving  an  anfwer  to 

the  title  fet  up  by  the  plaintiff.      241 

Where  there  is  a  plea  which  covers  too 
much,  it  may  fland  for  part  and  be 
over-ruled  for  part,  otherwife  as  to  a 
demurrer.  284 

The  defendant  pleaded  likewife  a  fine  and 
non-claim,  in  bar  of  the  title  fct  up  by 
the  plaintiff:  Lord  Hardvjicke  over- 
ruled it,  becaufe  the  pendency  of  the 
fuit  here,  as  it  w  as  a  proper  matter  of 
equity,  has  prevented  the  running  of 
the  fine.  389 

No  exception  can  be  taken  to  an  anlwcr 
whilll  a  plea  is  depending,  for  that  mufl 
ix^  be  removed  out  of  the  way.      390 

On  a  plea  of  a  purchafe  for  a  valuable 
confideration  without  notice  of  the 
plaintiff's  title,  it  is  fufEcient  to  aver, 
that  the  perfon  who  conveyed  was 
feifed,  or  pretended  to  be  feifed,  when 
he  executed  the  purchafe  deeds ;  but 
where  a  purchafer  fets  up  a  fine  and 
non-claim  as  a  bar,  he  muft  aver  that 
the  feller  wa5  adlually  feifed.  630 

Jl  purchafer's  denying  notice  at  or  before 
the  execution  of  the  deeds  is  not  fufii- 
cient;  he  muft  aver  that  he  had  none 
at  or  before  the  payment  of  the  money. 

630 


'fdoitfons  0?  t9^oti{ffon0  for  Cliflt^jen. 
See  d^f ntenance^  9^gact'e0  0^  ^ 
t{on0  befteti,  ander  fLegac^*  fee 
Croft  fo^tafang  fdo^iono  anD  )^Y' 
mcnt  of  S)elit0  under  Cnift,  SbfLtH&M 
faCKon,  «cfte^  ITtttetctt,  JktatuteoC 
iUmitattoii0,  Soron  ann  ^eme. 

Ever  fince  the  cafe  of  Pallet  verfus  Pmxt^ 
let,  it  has  been  the  rule  that  where  dicre 
is  a  portion  to  be  railed  out  of  land,  if 
the  perfon  dies  before  the  day  of  pay- 
ment comes,  it  finks  for  the  benefit  of 
the  heir.  Page  \^\ 

A  reafonable  diftindtion  may  be  made 
from  that  cafe,  between  a  time  of  pay- 
ment that  appears  to  have  been  derived 
from  the  circumltances  of  the  perfon, 
and  from  the  circumftances  of  the 
fund.  ,^2 

It  IS  probable  there  may  be  fome  common 
lawyers  who  do  not  know,  if  a  portion 
IS  charged  on  land,  that  it  will  fink  in 
the  inheritance,  if  the  perfon  dies  before 
time  of  payment,  jj^ 

7.  C,  by  will  created  a  term  of  100  years, 
in  truft  out  of  the  rents  or  by  mortgage 
to  raife  portions  of  1 00  /.  for  each  of  the 
daughters  of  his  fon  T.  C.   payable  at 
18,  or  day  of  marriage,  and  6/.  a  year 
for  their  maintenance  till  their  refpeftive 
portions  became  payable,  with  aprovifo 
that  his  fon  T.  C.  may  make  a  jointure 
of  all  or  any  part  of  the  premifles,  and 
alfo  a  provifo  that  in  cafe  fuch  perfon, 
who  (hall  be  next  inremainderexpeaant 
on  the  term  of  100  years,    fhall  pay  to 
the  daughters  of  7".  C.  their  portions  of 
1 00  /.  before  or  after  the  fame  are  due, 
then  the  term  of  100  years    to  ceafe. 
T.C.  had  two  daughters  but  no  fon,  and 
left  a  widow  who  had  a  jointure  of  the 
whole  premifles;  ^.C,  thegrandfonof 
the  teftatorbf  his  fecond  fon,  is  become 
tenant  m  tail  under  the  will,    G  H  the 
daughterof  T.  C.  who  married  I's  years 
ago  brought  the  bill  to  haveher  portion 
railed  immediately.  ^ 

The  portions  cannot  be  raifed  in  the  life- 
time of  the  jointrefs  fo  as  to  affcA  her  • 
for  when  T.  C.  executed  the  power,  the 
eftate  arofe  out  of  the  will  of  y.  C  and 
IS  precedent  to  the  100  years  term"  354 
The  court  on  modern  cafes  have  thought 

it 
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It  hard  to  raife  daughters  portions  in 

^the  father's  life-time,  and  therefore 
have  refufed  to  do  it :  In  ftill  more 
modern  cafes,  )vhere  the  portion  was 
large,  the  court  have  refufed  it,  in  fa- 
vour of  the  remainder-man .   Page  356 

Conveyancers  now  arc  grown  fo  cautious 
as  to  infert  negative  words,  to  prevent 
portions  being  raif«d  in  a  father  and 
mother's  life- time.  357 

The  maintenance  here  is  a  pnefent  charge 
upon  the  eftate,  and  is  not  poftponed 
till  after  the  term  comes  into  pofreffion, 
fo  that  maintenance  runs  on  till  then  ; 
and  no  harm  can  arife  from  mortgaging 
the  reverfion,  as  the  arrears  muft  be  fa- 
tisfied  the  moment  the  term  comes  into 
pofTeffion.  357 

The  defendant  cannot  redeem  the  term, 
and  exonerate  the  eftate,  without  pay* 
ing  intereft  for  the  portions  from  the 
time  thtyr^  became  d ue.  358 

Where  a  hulband  makes  a  voluntary  af- 
fignment  of  the  wife's  portion,  the  vo- 
lunteer ftands  in  his  place  only :  the 
fame  equity  in  regard  to  executors,  and 
the  fame  as  affignees  of  banki%pts.  420 

Where  a  term  for  raifmg  portions  is  placed 
after  an  eJlatc-tail,  which  Ihould  have 
been  before,  this  court  will  redify  the 
miilake.  ^  457 

Portion  not  only  implies  a  fortune  out  of 
the  father's  eftate,  but  may  alfo  relate 
to  what  the  wife  brings  with  her  in 
marriage,  and  anfwers  to  the  word  ^os 
'm  latin.  $22 

f^oWx  anT)  <E)cccution  tticrcof-    See 

A  huft^and  by  marriage  articles  and  fet- 
tlement  had  a  power  to  difpofe  of  a  re- 
verfionary  intereft  in  an  eftate,  in  fuch 
proportions  as  he  Ihould  think  fit  among 
the  iflue  of  the  marriage  :  he  by  will 
delegates  it  to  his  wife,  to  difpofe  of  in 
fuch  ihares  as  (he  pleafes  between  his 
fon  and  daughter.  W/j  /j  ii^e  afower 
of  attorney,  and  not  tranfmiflible  to  a 
third  perfon,  but  could  be  executed  by 
the  hulband  only.  88 

G.  W.  having  a  power  to  charge  his  wife's 
eftate  with  2000/.  gives  by  his  will 
500/.  apiece  to  his  two  fifters,  and  dies 
in  debt  to  the  plaintifts :  conlidcred  as 


the  perfonal  eftate  of  G.W.  and  where 
there  is  a  general  power  referved  to  a 
perfon  for  fuch  ufes  as  he  (hall  appoint ; 
this  makes  it  his  abfolute  eftate,  and 
gives  him  fuch  a  dominion  over  it  as 
will  fubjeft  it  to  his  debts.     Page  172 

Though  a  power  to  difpofe  by  appoint- 
ment of  a  reverlion  in  fee  be  not  made 
ufe  of,  yet  it  ftiall  be  aflets  to  fatisfy 
fpecialty  creditors.  172 

A  power  in  truftees  of  raifing  portions  by 
rents,  or  by  mortgage,  is  no  reafon  for 
poftponing  the  raifmg,  in  order  that 
they  may  make  their  eleftion.         353 

Where  there  is  a  power  of  charging  land 
with  a  grofs  fum,  it  imports  intereft  of 
courfe.  35  ft 

A  wife  in  cafe  (he  furvived  her  huftiand* 
and  there  were  no  younger  children^ 
had  a  power  of  diipofihg  of  4000  /.  by 
deed  or  will  executed  in  theprefence  of 
three  witnefles  ;  and  this  fum  was  a 
charge  on  the  real  eftate  of  the  huft)and^ 
Before  her  fecond  marriage,  fhe,  by 
articles  executed  in  the  prefence  of  two 
witnefles  only,  appointed  2000/.  out  of 
the  4000  /.  to  be  for  the  ufe  of  her  in- 
tended huft)and  ;  the  remaining  2000  A 
fhe  difpofes  of  by  will,  but  does  not 
execute  it  in  the  prefence  of  three  wit- 
nefles. Lord  Hardixjicke  held,  that  the 
articles  were  a  good  appointment  of 
the  2000  /.  for  the  benefit  of  her  fe- 
cond hufband.  414 

Though  the  appointment  here  was  inac- 
curately exprefl!ed,  and  in  an  informal 
manner,  yet,  being  executed  for  a  valu- 
able conflderation,  this  court  will  fup- 
ply  the  defedl.  41  j 

The  will  under  which  the  2000/.  is  givea 
being  a'voluntary  difpofition^  as  it  has  not 
purlued  the  power,  by  being  executed 
in  the  prefence  of  three  witnefTes,  is  a 
void  appointment,  and  finks  into  the 


real  eftate. 


4^5 


Whoever  takes  under  a  power,  take« 
from  the  grantor,  and  not  from  th« 
power  itfelf.  ^65 

Nothing  is  more  certain  in  law  than  tliis, 
that  when  any  adt  is  done  uifder  a 
power,  that  ad  is  deemed  to  be  done 
by  the  grantor  of  the  power,  and  to 
have  it's  validity  from  him,  and  not 
from  the  perfgn  who  executes  it.     661 

{^olxifr 


potter  of  fietmcation.    See  Beboca^ 
fdoffibflft^. 

In  ^oity,  notwithftanding  a  doubt  of 
Lord  Copper*  s  in  the  eilate  of  Jacob/on 
Tcrfus  ffilliams,  iP.fF.^Si.  it  is  now 
very  well  known  that  a  pttjjthility  may 
be  both  releafed  and  aligned.     Fage 

420 

Where  either  real  or  perfonal  eflate  is 
^ven  upon  a  contingency,  and  that 
contingency  do^s  not  take  efFedl  in  the 
life-time  of  the  firft  devifec,  yet,  if 
real,  his  heir,  if  perfonal,  his  executor, 
I  will  be  in  titled.  621 

fftoffelEon.    See  iS)tataee  of  Htmita* 
tiono. 

Courts  of  law  as  well  as  courts  of  equity 
will  make  a  flrong  prefumption  in  fa- 
vour of  a  poflei&on  of  21  years.        6'] 

f^^cCentatton  to  a jC()utct)  0^  Cliapei. 

Where  there  are  feveral  cejiuy  que  trufts  of 
a  prefentation,  and  they  do  not  all 
agree,  there  can  be  no  nomination.  So 
in  the  cafe  of  joint-tenants  before  feve- 
rance,  they  mull  all  agree  or  no  aft 
can  be  done.  483 

Where  there  ar«  parceners  in  an  advow- 
fon,  who  cannot  agree  in  one  perfon, 
the  court  will  dired  them  to  draw  lots 
who ihall have  the/r^^ prefentation.  48 3 

l^fnto  anti  ^ngrat^ingo.    See  S^ta- 
ttttes. 

|^ocef0.      See  Contempt,  3lnfant0> 
9ttac^metit)  SDefenoant* 

Where  an  attachment  has  iflued  againft  a 
perfon,  and  the  (heriff  takes  a  bail- 
bond.for  his  appearance,  and  delivers 
it  to  the  plaintiiF,  the  court  will  dif- 
charge  a  rule  made  upon  the  IherifF  to 
ihew  caufe  why  he  does  not  bring  in  the 
body  ;  for  the  plaintiff  is  not  without 
remedy;  as  he  may  move  on  a  cepi 
torpm  returned  for  a  meflenger  to  the 
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county  where  the  peHbn  lives.    Pa^ 

5^ 


fft^bef  n  9mt-    See  3ltifent. 

0ttrcWe,  fftotcftafeir,  ^9tnrcbafe  fljo* 
net*  See  $steement,  i&tatttte  of 
iFrauM  wxt^  |Ekriuirie0,  (SaatDisn, 
ii^oitgase,  S^inzn^  Jfatf^r  an) 
ifron,  ^lea. 

Where  a  purchafer  has  given  a  full  valoe 
for  an  eilate,  the  miftake  or  ignorance 
offome  of  the  parties  to  a  conveyance 
of  their  claim  under  a  marriage  fettle- 
ment  (hall  not  turn  to  the  prejudice  of 
a  fair  purchafer.  8 

In  a  grant  of  an  eflate  by  the  crown,  there 
was  a  refervation  of  all  royal  mines ; 
the  defendant  agreed  to  purchafe  this 
eilate  of  the  plaintiff",  but  refuiing  af- 
terwards to  compleat  his  purchafe,  the 
bill  is  brought  to  carr}'-  the  agreement 
into  execution  ;  on  a  reference  to  a  Ma- 
iler, hp  '•eported  it  w^as  probable  there 
are  fucli  mines,  and  therefore  theplain- 
titf'can.iot  make  a  good  title.  19 

On  exceptions  to  the  report,  the  court 
allowed  them,  and  faid  as  there  never 
had  been  an  exertion  of  this  right  in 
the  crown  in  a  fiiigle  inllance  fince  the 
grant,  and  no  pofllbility  there  ever 
will,  it  would  be  of  niifchievous  con- 
fequence  to  admit  it  to  be  an  obje6Hon 
to  a  title.  19 

r.  S,  devifes  all  his  real  and  perfonal  eftate 
to  G.  his  heirs,  ^r.  charged  with  the 
payment  of  his  debts  ;  the  plaintiffsi 
who  are  bond  creditors,  never  alked 
for  their  principal,  but  received  their 
interell  regularly  for  16  years  of  G. 
the  executor,  who  during  this  interval 
made  feveral  fales  of  the  teflator's  ef- 
tate ;  it  was  held  by  the  Mailer  of 
the  Rolls,  that  the  bill  brought  by 
the  bond  creditors  fhall  be  difmiffed, 
and  a  purchafer  ihall  not  be  difiurbed 
after  a  quiet  poiTeilion  of   16  years. 

A  fettlement,  though  made  after  mar- 
riage, yet  being  in  conuderation  of  a 
portion  that  was  paid  at  the  time  can- 
not be  impeached  by  fubfcquent  cre- 
ditors, 479 

Where 
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Where  a  purcliafer  has  an  advantage  by 
the  dropping  in  of  lives,  the  court  will 
direft  an  inquiry,  what  interefl  was 
proper  to  be  paid  by  him  on  that  ac- 
count. Page  489 

The  dropping  in  of  lives  on  eflates  in  the 
weft  of  England  is  not  confidered  as  ac- 
cidental, but  as  part  of  the  annual  pro- 
fits of  the  eftates,  490 

If  the  purchafer  under  a  private  contrad 
docs  n6t  pay  the  purchafe  money  at  a 
time  fixed,  he  will  be  chargeable  with 
intereft,  as  he  muft  bear  any  lofs ;  fo 
likewife  will  he  be  intitled  to  any  pro- 
fits that  arife  from  the  eftate.  490 

A  purchafer  made  an  objedion  to  a  title 
for  want  of  a  deed,  which  had  been 
inrolled  at  a  publick  office,  but  could 
not  -be  found ;  a  copy  of  it  taken  in 
1632,  attefted  to  be  a  true  one  by  five 
witnefTes,  produced  in  court ;  Lord 
HardiJuUke  was  of  opinion  this  would 
have  been  fuflicient,  even  without  an 
atteftation.  541 


»tal  CSate.    See  |5crfon«il  JDebts. 

WHERE  .money  is  given  to  be  laid 
out  in  lands,  and  when  bought 
to  be  fettled  on  fuch  and  fuch  perfons, 
on  a  bilh  brought  here  the  court  is  to 
<lircft  a  purchiife,  and  the  profits  of 
the  money  to  go  as  the  land  itfelf,  till 
purchafed,  369 

Where  there  is  a  direflion  by  a  will  to 
purchafe  a  particular  eftate,  which  is 
afterwards  fwallowed  up  by  an  inun- 
dation, the  money  fo  devifed  (hall  not 

•  go  to  an  executor,  but  as  the  rents 
would  have  done  when  the  land  was 
purchafed.  369 

Antiently  they  were  fo  tender  of  landed 
cftates,  that  the  ftieriif  could  not  even 
in  cafes  of  the  crown  extend  the 
lands  of  the  debtor  if  his  chattels  were 
deficient,  an^  fo  could  be  made  appear 
to  the  ftieriff.  ^  435 

Where  real  eftate  is  given  to  a  devifee  of 
perlonal  for  the  payment  of  debts,  it 
is  aifets,  566 


IRcccibct.     See  fi)tatute  df  llfmfta» 
tions. 

The  court  has  not  a  jurifdiftion  to  ap-  * 
point  a  receiver  unlefs  a  caufe  be  de- 
pending. Page  315 

The  cafe  of  ideots  and  lunaticks  has  been 
infifted  on  as  a  fimilar  cafe  ;.  but  the 
jurifdiftion  which  the  court  exercifes 
with  refpedl  to  them,  is  a  particular 
one,  and  therefore  not  like  the  prefent, 

Becognirancc       See    under   SbttvxU 
tics,  &c. 

IBecot^crv.     See  Common  1SecolUert» 
Cftatcs  in  JFceatafl. 

IRcDcmption.    See  fl^ottgagt. 

IRegiftet  93. 

The  plaintiiF,  a  judgment  creditor,  upon 
an  eftate  in  Middle/ex^  prays  to  be  let 
in  upon  it  preferably  to  the  defendant 
a  mortgagee  of  the  fame  eftate,  on  a 
fuggeftion  he  had  notice  of  the  judg- 
ment before  the  mortgage  was  execut-* 
ed,  The  judgment  was  entered  on  the 
12th  oi March  1733,  but  not  regifter- 
ed  till  the  1 2th  oijune  1 735  ;  the  n^ort- 
gage  was  made  the  24th  of  May  1735, 
and  regittered  yaa^  2,  1735.  There 
being  only  a  defendant's  confeflioR  of 
notice  proved,  in  diredl  contradidion 
to  his  anfwer,  and  contrary  to  a  po- 
fitive  aft  of  parliament  made  to  pre- 
vent perjury;  Lord  Hardwicke  de- 
creed, fo  far  as  the  bill  feeks  to  poft- 
pone  the  defendant's  mortgage,  it 
Ihould  be  difmiifed  with  cofts.        275 

The  regifter  ad  is  notice  to  every  body, 
and  the  meaning  of  it  was  to  prevent 
parol  proofs  of  notice  or  not  notice* 

It  is  only  in  cafes  of  fraud  this  court  have 
broke  in  upon  the  ad,  though  one  in- 
cumbrance was  regiftered  before  ano- 
ther, ^  275 

Apparent  fraud,  or  clear  notice,  would 
be  a  proper  ground  of  relief,  but  fuf- 
picion  of  notice,  though  a  ftrong  one, 

wil 
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will  not  juftify  the  court  in  breaking 
in  upon  an  ad  of  parliament.  Fage  z-jS 

A  caufe  on  a  rehearing  muft  be  opened 
as  a  cafe.  50 

Lord  HArdnxjicke  thought  a  defendant  ma- 
king a  ufual  depoiit  on  petition  for  a 
rehearing  was  a  great  hardfhip  on  a 
plaintiif^  and  not  an  adequate  compen- 
fation.  138 

Yon  muft  make  a  decree  complete  againft 
a  defendant,  though  he  has  made  a 

,  default,  before  fou  can  petition  for  a 
rehearing.  152 

tteftratnt  on  ^arnas^f    See  jl^ 
mge. 

A  term  for  years  created  in  a  marriage 
fcttlemcnt  to  pay  if  one  child  6000  /. 
if  two  6000/.  to  be  equally  divided, 
'  and  if  three  or  more  8000/.  to  be 
equally  divided^  and  to  be  paid  at  21, 
or  marriage,  provided  if  any  of  the 
younger  children  Oioald  marry  in  the 
father's  life-time  without  his  confent, 
and  after  his  death  without  confent  of 
the  mother t  fuch  child  (hould  forfeit  his 
or  her  faid  intended  portion,  to  be 
diftributed  amongft  the  reft  at  the  age 
of  21,  or  marriage,  nut th  fuch  confent ; 
with  a  further  provifo,  that  if  any 
fuch  child  (hould  marry  nvithout  fuch 
confent,  or  die  before  2 1 ,  or  marriage, 
nuith  confent i  the  portion  to  be  divided 
amongft  the  furvivors  at  21,  or  mar- 
riage, <with  covfent,  Frwices,  one  of 
the  daughters  married  with  Mr.  Ben- 
dyjh  ^without  the  mother* s  confent ;  and 
in  the  caufe  before  Lord  Taibot  he  de- 
clared, (he  was  not  intitled  to  any  ihare 
of  the  8000/.  another  daughter  died 
after  the  decree  before  2 1,  or  marriage, 
whereupon  Mr.  Bendy fh  in  the  right  of 

«  his  wife,  who  is  2 1 ,  applied  for  \i^t 
diftributive  (hare  of  her  fifter's  contin- 
gent portion.  Lord  Hard-wicke 'VJ2iS 
of  opinion  the  words  under*  the  mar- 
riage fettlement,  fuch  child  xis  married 
^without  the  father^ s  confent  fhould  for- 
feit  her  faid  intended  portion,  extended 
tfi  thi'^whoU  irUirefi  each  child  might  ex- 


feSt  under  thefettUment  nvbether  eerttk 
cr  contingent^  Page  584 

Keboeatlon.  See  under  QBiii,  ItOm 
cation  of  a  WiiHy  and  under  dtate, 
%t9St  for  ^ar0. 

Kttle.  See  iBfll^  SDecree^  Se^oSa 
tfono^  9pfieal0»  Cafe,  Cicecmo;, 
SDefenlmnt,  Court  of  Cl^ncer?, 
3llnfank?,  faartfe0^  .SHmomr, 
l&iea^  mxit  of  j&ctre  foctas. 

Nice  di(Hn6lions  in  cafes  are  to  be  avoid- 
ed, for  the  more  general  a  rule  is,  the 
better.  41 

General  rules  ought  to  prevail,  thoagh 
in  the  cafe  of  creditors  themfelves.  43 

It  is  not  a  general  rule  to  fet  a(ide  every 
purchafe  made  by  a  truftee  of  a  part, 
or  of  the  whole  of  a  truft  elbte,  but 
muft  depend  upon  circumflances.    59 

It  is  an  eftabli(hed  rule  now,  that  if  you 
cleft  to  proceed  at  law  on  coming  in 
of  the  anfwer,  your  fuit  here  muft  be 
difmi(red,  but  on  dropping  that  part 
of  the  bill  which  prayed  relief,  the 
court  allowed  the  plaintiiF  to  proceed 
at  law.  85 

Where  debts  and  legacies  are  by  a  \iwll 
direfted  to  be  raifed  by  rents  and  pro- 
fits, or  by  lea(ing  or  mortgaging  of 
the  land  ;  thil  reftrains  it  merely  to  a 
payment  out  of  rents,  and  the  court 
cannot  decree  a  fale.  105 

Lord  Hardnxiicke  recommended  it  to 
the  parties  to  apply  for  a  private  aft 
of  parliament  to  obtain  a  fale  of  the 
teftator's  real  eftates.  106 

Where  there  is  a  difpute  as  to  bounda^ 
ries,  or  unity  of  pofTeffion,  a  defend- 
ant muft  fet  forth  how  he  is  indded. 

112 

A  party  who  is  at  liberty  to  rurchargean4 
falfify,  is  not  merely  confined  to  erron 
in  facl,  but  may  take  advantage  like- 
wife  of  errors  in  law.  Ill 

You  may  at  the  bar  pray  a  particular  re- 
lief, though  by  your  bill  you  have 
prayed  a  general  one.  14.1 

Whoever  comes  here  for  an  account  of 
rents  and  profits,  prays  a  difcovery  as 
incident  to  it,  aud  tur  tii.it  reafon  a  dc- 

fendaat 


A  TahU  of  the  frintlpd  MaHirs. 


I  fcftdant  cannot  demur  and  plead  to  the 
(ame  matter.  Page  28 z 

A  co-defendant's  admiffion  to  the  advan- 
tage of  the  plaintiff,  will  not  make  his 
cafe  better.    .  333 

Where  in  a  criminal  profecution  the  pri- 

.  foner  to  ftrengthen  his  character  enters 

into  particular  fa6b  to  fupport  it,  the 

pfofecutor  may   likewife  examine  to 

particular  fads.  339 

Where  the  general  life  or  conycrfation  is 
in  iflue,  the  perfon  muft  be  prepared 
to  invalidate  that  evidence,  otherwifc 
where  it  comes  in  collaterally •       340 

Jf  the  plaintiff  produces  the  order  for  a 

fuhpana  to  rejoin,  and  an  affidavit  of 

fbme  of  the  parties  being  out  of  the 

kingdom,  the  court  will  not  difmifs 

his  bill  for  want  of  profecution.    604 

Though  a  bill  has  been  difmiifed  for  want 
of  fuch  order  and  affidavit,  yet  upon 
producing  them  afterwards,  and  pay- 
ment of  cofts  out  of  purfe,  the  court 
will  retain  it.  604 

On  motion  to  retain  the  bill,  the  plain- 
tiff muft  fhew  that  the  order  for  the 
fuhpana  to  rejoin  was  dated  before  the 
notice  to  difmifs.  604 


AatisfaSion.  See  Ctoil0  for  tatCng 
3Dausbter0  ^^tfons,  &c.  atiD  ^a^r 
ment  of  IDebts,  ^esacif>  l^o^tione^ 
9liemption>  Conbe^ance0. 

^^^IVE  hundred  pounds  given  in  a  tef- 

J/  tor's  life-time,  is  a  fatisfadion  for 
the  fame  fum  left  in  his  will.  48 

Where  a  lefs  fum  is  given  under  a  will 
than  under  a  fettlement,  it  is  not  a  fa- 
tisfadion  of  a  greater.  5  8 

Though  it  is  a  rule,  that  a  legacy  great- 
er, or  as  great  as  the  debt,  fhall  be  ta- 
ken to  be  a  fatisfadibn,  yet  where 
there  is  a  prefumption  the  teftator's 
intention  was  otherwifc,  the  court  in 
late  cafes  have  leant  againft  the  rule 
fo  far  as  to  hold  it  not  to  be  a  fatis- 
fa£tion.  301 

By  a  conveyance  on  the  19//&  and  20th  of 
Fibruary  1694,  made  on  the  fecond 
marriage  o£  William  Lord  ElanJ,  eldeft 
ion  of  Giorit  Marquis  of  Halifax  with 


Lady  Maty  Finch,  there  was  a  term 
of  500  years  created,  charged  on  all 
the  lands  in  Nottingham/hire  and  Tork^ 
Jkire  c6mprized  in  the  marriage  fettle- 
ment,  in  truft  that  in  cafe  there  fhould 
be  a  failure  of  iffue  male  of  this  mar- 
riage, the  truftees  after  the  commence- 
ment thereof  Ihould  raife  if  but  one 
daughter  20,000/.  if  two  or  more 
25,000/.  equally  to  be  paid  to  them 
at  their  age  of  16,  or  dajrs  of  mar- 
riage, if  more  daughters  than  one  to 
have  200/.  a-piece  maintenance  till 
1 2,  and  afterwards  300  /.  per  ann»  to 
be  paid  at  Michaelmas  or  Lady-day, 
which  fhould  firft  happen  after  the 
commencement  of  the  term;  provided; 
or  in  cafe  lands  of  inheritance  Jhall  de^ 
fcend  to  the  daughter  from  Lord  Eland 
of  as  great  ^alue  as  the  portions,  thett 
the  ^QO years  term  Jhall  ceafe.     P.  458 

Marquis  George  by  a  conveyance  of  the 
I  ft  and  2d  oi  March  1694  did  in  con- 
fideration  of  his  name  and  family,  and 
to  fupport  the  fame,  in  cafe  neither  he 
nor  his  fons  fhould  leave  any  iffue 
male,  fettle  the  faid  premifles  on  Sir 
George  Sa*ville  for  99  years,  if  he  lived 
fo  long,  and  to  his  firft  and  other  fons 
in  tail  male,  with  feveral  remainders 
over.  459 

Marquis  Georgiheing  likewife  feifed  in  fee 
of  feveral  eftates  in  other  counties,  and 
the  reverfion  in  fee  of  divers  manors 
on  the  death  of  the  now  Marchionefs 

-  Dowager  of  Hallifax,  and  of  feveral 
fee-farm  rents  on  the  death  of  Catharim 
Queen  Dowager,  made  his  will  March 
the  17th  1 69 1,  and  thereby  gave  his 
houfe  at  A3on  to  his  wife  for  life,  and 
after  her  deceafe  to  Lord  Eland  smd 
his  heirs ;  and  fhe  fays,  jis  fo  all  my 
lands  not  comprehended  in  the  Jettlemeni 
made  on  myfon*s  marriage,  I  give  them 
to  Lord  Eland  and  the  heirs  of  his  body, 
and  for  want  of  fuch  iffue,  to  my  daugh^ 
ter  Stanhope.  459 

Marquis  George  died  without  any  otncr* 
iffue  male  than  Lord  Eland,  who  proved 
the  will,  and  being  feifed  under  the 
will  as  above,  by  leafs  and  releafe  of 
the  17th  and  1 8th  of  3%,  1695,  de- 
clared the  ufes  of  a  recovery  of  lands 
in  the  counties  of  Northampton,  Der* 
by,  York,  Nottingham,  Middlefex,  and 
3  C  Sur^, 
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Smny^  to  be  to  him  and  his  heirs :  and 
by  leafe  and  releaie  of  the  cth  and  6th 
oijmlj  1695,  M4irfMu  H^iUum  fettled 
the  {»mt  lands  to  himfclf  for  lifey  and 
after  his  deceafe  to  the  afe  of  fuch 
perfon  and  for  fnch  efbite,  as  he  by 
any  writing  in  the  prefence  of  three 
witncfTesy  or  by  his  will  iigned  in  the 
fame  manner,  ihonld  declare,  Hc^  and 
in  default  of  fuch  iffue  to  bis  daugh- 
ters and  the  heirs  of  their  bodies  ;  and 
in  default  of  fuch  iiTue  to  Lady  Stau' 
hc^  and  the  heirs  of  her  body ;  and  in 
default  of  fuch  iiTue,  to  the  nght  heirs 
of  Marquis   Ggcrje   for  ever.     Page 

400 

JdMrfuis  William  by  a  codicil  dated  20th 
ct  Augufi  1 700,  reciting  the  recove- 
ry, de\'il'cd  all  his  iaid  lands  to  his 
eAecutors  for  500  years,  on  truH  to 
rdi'e,  in  cafe  he  had  no  fon,  the 
fum  of  500  /.  a-piece  additional  por- 
tion for  each  of  his  daughters,  to  be 
paid  at  16,  or  marriage,  and  fubjed 
to  the  term  devifed  the  faid  lands  to 
his  firil  and  other  fons  in  tail  male,  and 
in  de^nlt  of  fuch  iiTue,  to  remain  to 
fuch  ufe  and  for  fuch  eUate  as  are 
thereof  declared  by  the  releafe  of  the 
6thof  ^i^yj^  1695.  460 

On  hlcy  tAe  3 111  1700,  Marquis  WiUuim 
died  without  any  iiTue  male,  but  by 
his  nnl  Lady  had  iHue  Ladj  Jum  Briui, 
and  by  his  iecond  Lady  EJix,  Lady 
Dcrctiy  anii  L;;dy  Marj  Sa^'iJJf.    460 

Sir  Gter^e  Sa*z:iU4  atter  Marouis  ff^iJJism*s 
decease  entered  en  the  Lmds  in  Nei- 
tinghiimjhire  and  I'crijbin,  and  receiv- 
ed i!ac  rents  due  at  Mi^bachaas  1700, 
and  has  ever  fince  paid  the  mainte- 
nance of  Marquis  fi'iUiaa^s  three 
daughtf  rb,  till  the  Ltuiy-^  next  be- 
fore thcv  arrived  at  their  ages  of  16  1 
years.  45  3 1 

Ali\  ^Jmpce  Tr^ux  held  that  the  lands  of 
\v  iiiui  ff'tJIioM  Marquis  of  Halifax  was 
fciJed  in  fee,  AXid  dcviied  to  his  daugh- 
%  tcri  in  tail,  w^re  net  Aicb  an  cft;:te  of 
iaheiitance  as  uiii  be  a  iaii^fadion  of 
the  |<Hiiou>  fur  hia  d;iughici<i  by  the 
kv»:n.;  -^ilc,  !xc-:.:c  ::.:;.  *:!:*:3X  thcle 
iana^  by  purcaaie,;ui»i  the  j^ioviio  in  the 
matiiu^^c  Actucmrnc  jxilmin^  the  fatis- 
lacu^u,  ickiu.^  Cicun-  icthc  dangh- 
tcrs  by  dJccnt  ton  ihi;ir  i'^ihti.  ^$^\ 


The  valuation  of  the  lands  defcendbtto 
the  daughters  fix>m  their  father,  md 
be  made  according  to  the  value  of  tk 
lands  at  the  time  of  the  difcent;  for 
till  the  valuation  made  it  camtotbe 
known  whether  they  are  a  fall  or  1 
partial  fadsfa£lion.  P^4^ 

The  lands  defcended  from  Marquis  ¥1 
liam  to  his  daughter  in  tail,  are  not 
fuch  an  eilate  of  inheritance  as  is 
within  the  meanings  of  the  proviib;  &r 
fuch  an  inheritance  was  intended  as  isof 
certain  value,  an  e^te  of  inheiitaoff 
in  fee-fimple.  461 

The  reverlion  in  tail  expectant  oa  tk 
deaths  of  Lady  Dowager  Halifax^  vk 
the  late  Queen  Dowager,  are  not  fodi 
eftates  of  inheritance  defcended  frn 
Marquis  WillUtm  as  are  within  die  m* 
tent  of  the  proviib.  463 

Lord  Chief  Jultice  Pratt  ^  Sir  7e/^> 
kjUy  and  Lord  Chief  JufticeiGo^,  d^ 
livered  their  opinion  in  court,  which 
agreed  with  Mr.  Jo^ce  Trai^\  ani 
Lord  Mmccltsfieid  concurring,  gave 
judgment  accordingly.  464 

In  moft  cafes  a  ^ther  will  be  pitfiimcd 
to  ha^T  paid  the  debt  he  owes  adaagB- 
ter,  when  in  his  liie-time  he  gives  her 
a  grtater  fum  than  he  owed  her.  521 

ibcaaM  anB  Umpertftieaa.  SeeCii 
peatloiM. 

i&tciirttlcf,  3hiiignietit03  ibtatiitfS  tfl 
iBccogniiancc.  See  «on^,  )» 
txmSapx^fSy  and  ^^Q^ngcs. 

None  bnt  a  icmafde  purchafer  of  apoaf 
incumbrance,  without  notice  of  inter- 
mediate ones,  can  tack  it  to  to  a  pn* 
or.  53 

jfrc|)3rate  ^zntcnancc  See  Son 
ann  ^cinc,   9srecmtnt  on  flptar- 

Lord  Risers  by  will  gave  an  annnitYof 
50/,  to  the  plaincitf;  who  ancr^ards 
m  1-726  married  tlic  ilefendant /iSraflr; 
m  1728  dxey  agreed  to  pert;  by  I 
Jcred  of  fe^  oration  the  hulband  core 
nanted  to  allow  her  14  A  />pr  *ir-MiM« 
cl  hk  c>vr.  ea^c,   s^u^  ^^l  ^eie  ^ 


A,  TalU  of  the  Principal  Matters^ 


be  -paid  quarterly  outof  the  annuity  of 
$o /.  and  12/.  a  year  to  his  daugh- 
ter by  the  plaintiff'for  her  maintenance, 
to  be  paid  quarterly.  The  bill  is 
brought  againft  the  hufband,  and 
Stephens  a  creditor  of  his,  iincc  the 
execution  of  the  deed  of  feparate  main- 
tenance, to  have  the  trufts  of  that 
deed  performed.  Lord  Hardivicke  de- 
creed according  to  the  prayer  of  the  hill 
as  againft  the '  hujband  \  and  as  to  Ste- 
phens,  that  he  Jhouldnot  relea/e,  his  claim 
upon  the  annuity  till  the  plaintiff  had 
paid  him  his  debt.  Page  5 1 1 

jf.  intitled  to  jooA  marries  whilft  an  in- 
fant, the  hulband  by  deed  after  mar- 
riage agrees  the  500/.  ihall  be  to  her 

.  feparate  ufe  for  life,  and  after  her 
death  to  the  iiTue  of  the  marriage  ;  in 
the  deed  was  a  provifo,  empowering 
the  truftee  to  lend  a  part,  or  the  whole, 
to  the  hufband ;  he  lent  him  the  500/. 
and  in  14  months  after  he  became  a 
bankrupt ;  the  truftee  brought  his  bill 
to  be  admitted  a  creditor.  Lord  Hard- 
*wicke  decreed,  he  Jhould  come  in  as  a 
creditor  under  the  commij/ion  for  the 
money  hi  paid  to  the  hujband.  519 

In  feparate  maintenances  the  court  muft 
be  diredled  by  judicial  determinations, 
and  not  by  what  they  think  of  them 
in  their  private  judgment.  560 

ibentence  in  xYjit  eccleQaftfcal  Coun. 
See  i^pCtftitai  Cotttt. 

Atltldtratfotty  fee  under  SDcttee. 

After  goods  or  a  real  eftate  are  feifed  up- 
on a  (equeftration  for  want  of  an  an- 
fwer,  the  plaintiflf  may  ftill  proceed, 
till  he  has  got  the  bill  taken  pro  con- 
fejfo.  _  23 

A  fequeftrator  is  not  intitled  to  6  /.  8  d. 
a  day  as  a  dated  it€*  542 

Settlement  before  Carriage. 

Where  a  hufband  by  a  (ettlement  before 
marriage  wa:  obliged  to  do  a  particu- 
lar thing  for  the  benefit  of  the  wife, 
and  he  did  a  thing  equally  fatisfado- 
ry,  the  court  will  prelum^  a  fatisfac- ' 
^on  by  implication.  652 


A  wife,  who,4jy''articles  before  marriage 
is  by  cxpftfs  words  barred  of  every 
thing  Ihe  could  claim  out  of  her  huf- 
band's  perfonal  eftate,  by  the  common 
laiVf  cuftom  of  London,  or  other-uuife  ho^w- 
foever,  has  no  right  to  paraphernalia. 

Page  642 

Settlement  after  iJ^arriage.    See  9« 
greements  on  il^arriage. 

A  hufband  who  h^d  1733  /•  ftock  dcvif- 
ed  to  him  after  marriage,  vcits  it  in 
truftees  for  the  benefit  of  himfelf  for 
life,  of  his  wife  for  life,  and  after- 
wards for  the  benefit  of  his  children. 
The  fettlement  is  'void  both  as  to  creditors 
before  and  after  the  marriage,  and  the 
truft-eftate  <was  decreed  to  be  fold,  and 
applied  to  the  payment  of  the  hujband' s 
debts  5oo 

Such  a  fettiement  good  as  againft  a  fa- 
ther after  marriage,  and  againft  a  vo» 
luntary-conveyance,  6oq 

SolfcftO|.    See  aJtto^ner,  ffl^atter  in 
C^jancerr. 

AoutHea  oi  ot^et  Stocb. 

The  perfon  whofe  name  is  entered  in  ^hc 
South'fea  company's  books  is,  with 
regard  to  them,  the  proprietor.      141 

Brokers  very  often  transfer  ftock  without 

the  principal's  being  fo  much  as  men- 

,  tioned,  and  yet  he  may  maintain  an 

action  againft  the  perfon  to  whom  the 

ftock  was  transferred.  394 

i&pectal  fdleat»fng0.    See  Courts  of 
Ham,  0lea. 

In  a  plea  of  convif^ion  for  a  capital  of- 
fence, this  court  muft  judge  with  equal 
flridnefs  as  if  it  was  a  plea  at  com- 
mon law.  399 

Sayingf^feat  A*  gave  a  mortal  wound  to 
Bn  of  which  he  died,  without  men- 
tioning in  what  part  IK  received  the 
wound,  is  bad ;  16  faying  that  J.  was 
tried  at  Gallo<zvay  affiies,  without  fay- 
ing the  perfons  whoiricd  him  had  a 
commiffion  of  gaol-d*rlivery,  is  alfo 
bad.  39Q 

3  C  2  hi 


A  TalU  §f  thi  Prindfd  MMirt. 


In  a  proceeding  at  law,  on  a  joint  demand 
where  one  oi  the  creditors  will  not  join 
in  the  adion,  he  is  fummoned  and  fe- 
vered, aftd  the  other  has  judgment  qmod 
/equal Mr  foluM.  Page  ^  to 

Where  on  adion  is  brought  againft  two 
joint  debtors,  and  one  only  appears, 
the  creditor  may  have  judgment  for 
his  whole  debt  againA  the  perfon  ap- 
pearing, and  by  default  againft  the 
prrfon  who  does  not  appear.  C 1 1 

In  pleading  there  is  the  lame  ftriteefi  in 
equity  as  in  law.  632 


Specific  IDetn'fe  0;  i^egacr* 
der  iUgace* 


See  on* 


fb^titlc  fdcrfonnance.     See  9gcee* 
mcnt  to^n  to  be  perfo^meB  in  Jbpt 
tic,  auD  tDlfzn  noc^  under  9gree« 
tncnc. 

i^irftaal  Court.  See  Saron  mx^ 
jftmt,  CianDtftfne  d^atdage,  S>e« 
murrft,  IDiadbotion,  Autotes, 
i^a^img,  ^utttu  of  Vnifo^mft?* 


The  fpiritual  court,  in  cafes  of  contro- 
verted wills,  appoint  an  adminifbator 
pendente  lite,  to  take  care  of  the  eilate. 

286 
Where  a  perfon,  whether  he  is  heir  at 
law,  or  next  of  kin,  or  any  other  man 
whatfoever,  keeps  poflelfion  of  the 
tellator's  real  or  perfonal  eflate,  fuch 
an  adminiilrator  is  intitled  to  bring 
eje6lments  for  the  recoi'ery  of  the  pof 
iefTion.  286 

Lord  HarJtuicke  thought  it  an  abfurdity, 
that  a  will  fet  afide  at  law  for  the  in- 
fanity  of  the  teftator,  may  ftill  be  liti- 
gated on  account  of  perfonal  eftate  in 
the  eccleiiaftical  court,  and  exprefled 
a  wifh  the  legiilature  would  find  a  re- 
medy for  it.  378 
If  a  proper  fuit  had  been  inftituted  in  the 
eccleiiaftical  court  in  relation  to  the 
•'  validity  of  a  mariiage  in  the  life-time 
of  the  pretended  huiband,  and  a  fen- 
tence  is  given  againft  the  marriage, 
that  would  have  bound  every  body; 
becaufe  it  is  iinal  and  concluiive,  as 
being  the  proper  jurlfJiftion  in  cafes 
of  thi&  nature.  388 
2 


It  b  to  be  wiftied  indeed,  that  the  pro- 
ceedings in  all  courts  were  uniform; 
but  at  prefent  the  ecclefiaftical  coon, 
which  u  the  law  of  the  land,  frequent- 
ly  determines  contrary  upon  the  fame 

faas.  Pv  389 

Where  the  ccclrfiaJKral  court  have  gira 
their  confent  the  huiband  (hould  hxve 
the  wife's  portion,  this  court  has  gnnt- 
ed  an  injan£don  to  ftay  the  proceed- 
ings there,  becaufe  they  will  not  fnf- 
fer  the  huiband  to  take  the  wife's  pa* 
tion,  till  he  has  agreed  to  make  aro* 
fonable  provifion  for  the  wife.       410 
The  principal  regifters  in  the  prerogi- 
tive-office  difagreeing  about  the  ap- 
pointment of  a  clerk,  the  deputy  I^ 
gifter  nominated  one  jthbct,  who  fer 
a  twelve-month  officiated,  and  rccdr- 
ed  the  fees  amounting  to  500  /.  Lad 
Hardwieie  held,  as  ht  nutu  em  officer 
de/mffo,  be  had  a  right  U  thejteaedfwt 
and  to  retain  them  <with§mt  accnad  \  W 
dijmjfed  the  hill  oj  agminft  him  'W^ 
cop.  4^» 

The  right  of  nomination  of  a  clerk  tor 
the  regifter  is  in-the  furviving  grantees, 
in  the  grant  of  the  late  aithbiiliop 
Dodor  Wake.  4^5 

Lord  Hard<wicke  direAed  the  two  rcgif- 
ters  to  draw  lou,  who  fhall  firft  no- 
minate a  clerk,   to  fill  up  a  late  va- 
cancy. 4^3 
If  there  were  a  long  couHe  of  precedents 
of  a  proceeding  by  ecdefiaftical  ccn- 
fures  againft  lay  perfens  marrying  dan- 
deftinely,  it  would  be  of  gre^t  weighs 
in  a  cafe  of  this  nature,  though  a  few 
inftances  would  not,  670 
JnMattingley  and  Martini,  Jo.  257.  it  was 
refolved  that  if  any.  peribn  marry  with- 
out publication  of  bans  or  licence,  thejr 
are  citable  for  it    into    the   ecdefii^ 
ftical  court,  and  no  prohibition  lies. 

670 
Otherwife  lay  peHbns  contradHng  fuck 
marriages  would,  without  fuch  a  jurif- 
didion  in  the  fpiritual  court,  have  beco 
unpuniihed  till  the  flatute  of  W.  3.  was 
made,  67c 

The  1 8  EUk.  which  concerns  the  mothen, 
^c.  of  baftard  children,  inflifb  a  tem- 
poral punifliment,  to  prevent  unda( 
charges  on  parifhes ;  the  fpiritual  cour 
punifiicsit  by  penance,  as  it  is  a  pob 

lid 
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Eck  fcandal  to  the  church ;  and  there* 
fore  it  has  never  been  imagined  that  the 
one  has  repealed  the  other.  Page  673 
That  the  ipiritual  court  proceed  only  pro 
Jaluti  anima  of  the  ofender«  and  the 
temporal  puniih  him  either  in  body  or 
purfe,  is  a  diftindtion  in  words  without 
a  real  difference ;  bat  in  this  cafe  It  is 
otherwife,  where  the  ccclefiaitical  cen* 
fare  is  for  the  oiminal  a6l>  and  the 
temporal  penalty  for  a  fraud.  Page  673 


Atat'Cliaiiibet. 


SeeCotirt  of  ft{n2'0 


Jktatitte0.    See1Booh0,  l^aftr,  IRe^ 
giftet  99«  ApMcual  Court. 

The  aj6l  of  8  G.  2.  for  the  encouragement 
of  the  arts  of  defigning»  engraving, 
fcfr.  by  veiling  the  properties  thereof 
in  the  inventors  for  14  years,  is  not 
merely  confined  to  works  of  invention 
only,  but  means  the  defigning  or  en- 
graving any  thing  that  is  already  in 
nature.  .     93 

A  print  published  of  any  building,  houfe, 
or  garden,  falls  within  the  ad  of  par- 
liament. ,95 

The  property  of  the  prints  vefts  ablb- 

.  lutely  in  the  engraver,  though  the  day 
of  publication  is  not  mentioned.      95 

It  never  was  the  intention  of  the  aft  of 
the  loth  of  Queen  Anm^  for  building 
the  fifty  new  churches,  that  there  fhould 
he  a  fuitin  the  ordinary  courts  of  juf- 
tice ;  the  commifiioners  are  the  perfons 
to  determine  any  difpute.  144 

If  the  commifiioners  do  -any  thing  im- 
proper, the  court  of  king's  bench  will 
grant  a  mandamus*  1 45 

The  commiffioners  are  by  the  aft  direfted 
to  account  before  the  auditors  of  the 
treafury ;  and  if  there  is  any  grievance, 
the  relief  is  by  applying  to  a  court  of 
revenue,  145 

The  feveral  afts  relating  to  this  matter 
muft  be  taken  together.  146 

Nothing  can  iflue  by  order  of  the  treafu- 
rer,  without  a  previous  one  from  the 
commiffioners .  147 

It  is  improper  to  make  a  perfon  who  afts 
miniiicrially  only  a  fole  party.        147 


Where  (bme  of  the  undertakers  under  the 
aft  of  4  Ann.  c,  1 3.  in  regard  to  briefs, 
are  dead;  in  a  bill  for  an  account, 
their  reprefentatives  need  not  be 
brought  before  the  court,  for  they  are 
each  anfwerable,  the  one  for  the  other. 

Page  i6z 

The  enafting  part  of  a  flatote  cttends  fur- 
ther than  the  preamble  in  many  in- 
flauces,  even  in  criminal  matters.   205 

The  33  ^.  8*  r.  ?3.  for  trying  treafons, 
bfcn  within  the  King's  dominions,  or 
ivitbout,  has  been  extended  to  trials  in 
the  fFifi  Indies.  205 

The  court  were  unanimoufly  of  opinion 
that  the  ftatute  of  7  W  8  ^.  3.  hath 
not  operation  to  take  away  the  eccle- 
fiaftidal  jurifdiftion  as  to  the  hufband 
clandeftinely  married.  67.1 

The  fbtute  of  7  Jif  8  ^.  3.  inflifts  a  pe- 
nalty in  refpeft  of  a  clandefline  mar- 
riage, being  a  fraud  on  the  publick  re- 
venue ;  but  the  ecclefiaflical  cenfure 
is  to  puniih  it  as  an  offence  againll  the 
publick  order  of  the  church.  672 

Subfequent  afts  of  parliament  in  the  af- 
firmative giving  new  penalties,  do  not 
repeal  former  methods  of  proceeding, 
ordained  by  preceding  afts,  without 
negative  words.  675 

Atatute0  of  Cliamtuitt?. 

Where  a  perfon  undertakes  to  make  out 
.  the  title  of  another  to  an  eflate,  and  is 
to  have  a  part  of  the  lands  as  a  fatis- 
fsuSdon  for  his  trouble,  though  the  a- 
greement  for  this  purpofe  is  artfully 
drawn,  in  order  to  keep  it  out  of  the 
Statutes  of  Cbampar^,  he  will  not  be 
intitled  to  have  a  fpecific  performance 
decreed  here,  but  will  be  left  to  his  re- 
medy at  law.  224 

ifrtantte  of  Htmxtuitnt  IDefeffeo.  See 
|davt?>  3fliet0  marlbailet),  i^eft  un- 
der  ifl^tte;0  conttobetteo  bettnecti 
9efr  anti  Cjceoito^  &c. 

A  creditor  brings  a  bill  under  the  ftatute 

of  fraudulent  devifes,   againft  the  af- 

fignee  of  the  devifec  only,  the  heir  at 

law  Is  a  neceflary  party,  and  for  want 
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of  his  being  before  the  court,  the  caufc 
was  ordered  to  ftand  over.     Page  125 

If  &n  a^on  at  law  is  brought,  it  mud  be 
both  againft  the  deviiee  and  heir  at 
law,  and  equity  follows  the  law  in  this 
refpeft.  125 

The  defeat  in  1 3  Eliz,  r.  5.  of  fraudulent 
conveyances,  is  remedied  by  3  ^.  W 
M.  c.  14.  204 

The  a£Hon  under  the  ilatute  muft  be 
broughtyW«/^  againft  the  heir  and^ie- 
vifee.  433 

The  provifion  in  the  a£l  was  introduced 
for  the  benefit  of  the  creditors  merely, 
without  any  regard  either  to  the  heir 
or  devifee ;  for  otherwife  there  might 
have  been  a  collufion  between  the  de- 
vifee and  heir  at  law,  to  play  off  the 
will  or  not,  juft  as  it  fhould  fuit  them 
beft  ;  therefore  it  was  a  wife  provifion 
of  the  a£l,  to  join  the  heir  and  devifee 
in  the  action,  to  fecure  the  creditor  at 
all  events.  433 

The  reafon  why  th6re  arc  no  precedents 
to  be  found  of  judgments  at  common 
law  on  this  ftatute  is,  that  the  proceed- 
ings in  this  court  are  more  expeditious ; 
for  as  both  heir  and  executor  are  before 
the  court,  the  creditors  may  have  a  fale. 

433 
In  the  cafes  on  this  a£bon  in  Cijftf  and 
Lilly's  Entries,  the  writ  charges  the  heir 
in  the  debet  and  detimet,  and  that  the 
judgment  mvifl  follow  the  writ  and 
count,  is  a  known  rule  at  law^       433 

iS)tiitute  of  iFraap0  ann  ^entttfetf. 
See  3Lgreement,ltreare,2aiUi,  IRetlo« 
cation  of  amax^  )davpi  ^tiXi^xitu 

The  ftatute  requires  that  all  declarations 
of  trufl  Ihould  be  in  writing,  otherwife 
they  are  abfblutcly  void,  except  fuch 
as  arife  by  conftrudlion  of  law.  7 1 

He  who  pays  the  purchafe  money  has  a 
xcfulting  truH,  but  then  he  muft  clearly 
prove  the  payment.  7 1 

There  is  another  way  of  taking  a  cafe  out 
of  the  ftatute,  which  is  by  admitting 
parol  evidence  to  fliew  the  truft,  from 
the  mean  circumftances  of  the  pre- 
tcn  led  owner  of  the  real  eilate,  that 
makes  it  impoilible  for  him  to  be  the 
purchafer.  7 1 

Nothing  is  a  rcfulting  trufl  ux^er  the  fta- 


tote  of  frauds  and  pcrjarics,  bat  yM, 
are  called  Co  by  operation  of  law.  Pagt 

Where  a  fum  of  money  is  given  originally, 
and  primarily  out  of  land,  a  will  with 
that  charge  muft  be  equally  execntol 
with  the  fame  folcmnity,  bccaufeitii 
confidercd  in  this  court  as  partoftke 
land,  fincc  it  can  only  be  raifed  by  file 
ordifpoiition  of  part.  272 

ibtatute  of  i^fmttatfon0«  See  Irtmi* 
tatlon03  3lttmment0,  Idoffeffioo, 
dpetci^nt0« 

A  bill  depending  for  fix  years  in  chancery, 
is  not  fufficient  to  take  a  debt  out  rf 
the  ftatute  of  limitations.  i 

The  appointment  of  a  receiver,  will  not 
alter  the  poffeffion  of  an  eflate  in  the 
perfon  who  fhall  be  found  intitled  at 
the  time  the  receiver  was  appointed, 
fo  as  to  prevent  the  ftatute  of  limita- 
tions running  on  during  the  right  in 
difpute.  15 

The  ftatute  of  limitations  may  be  pleaded 
to  the  debt,  but  not  to  the  dtfcovery 
when  the  debt  was  due.  51 

It.  gives  2>.  P.  an  annuity  for  life,  flic 
dies  in  17 1 8,  and  in  1740  a  bill  ii 
brought  by  her  reprefentative  for  the 
arrears  of  the  annuity,  from  the  year 
1708,  to  the  death  of  D.  P.  the  court, 
from  the  length  of  time,  prefumed  it  to 
be  paid,  and  difnii£ed  the  bill  with 
cofts.  71 

Though  the  do^ine  has  prevailed,  that 
the  ftatute  of  limitations  will  not  run 
as  to  a  legacy,  yet  it  will  not  hold  as  to 
an  annuity.  71 

Portions,  which  became  due  in  1673, 
were  fued  for  in  this  court  in  17 17: 
Lord  Hard'wicke  faid,  fuch  a  length  of 
time  creates  a  very  ftrong  prefumption 
of  their  having  been  paid  ;  and  to  in- 
duce the  court  to  believe  they  are  ftill 
unpaid,  almoft  amounts  to  proving  a 
negative.  178 

Though  an  original  be  filed  at  law,  yet  if 
there  has  been  no  proceeding  upon  it 
for  fix  years,  it  will  not  prevent  the 
ftatute  of  limitations   from  running. 

'     .         ,  .  395 

The  creditor,   by  4  Jnne,  has  the  fame 

privilege  oa  the  debtor's  being  beyond 
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fea,  as  he  had  by  the  ftatute  of  2 1  Joe. 
on  his  being  beyond  the  fea  himlelf. 

Thefe  (latures  moft  be  fo  confidered,  as  if 
the  claufcs  in  the  laH  had  Hood  origi- 
naJly  in  the  firft.  614 

Where  a  creditor  who  has  been  out  of  the 
kingdom  returns,  the  time  will  run, 
and  his  going  abroad  again  will  give 
him  no  privilege ;  for  tliat  was  gone 
by  his  having  once  returned  after  caufe 
of  adHon  accrued.  614 

If  after  an  oufter  of  the  reft,  one  tenant 
in  common,  orjointenant,  conttniTCs  in 
pofleffion  of  the  whole  for  20  yearjj,  it 
is  a  bar.  63  z 

jl^tatutes  of  4!lnifoimtt^*    See|^n 
iiainctit. 

The  pecuniary  penalty  enadled  by  the  Ha- 
tute  13  Cat'.  2.  in  the  cafe  of  teaching 
fchool  without  licence,  is  inftided  £o 
nomne  for  the  punilhmanc  of  the  fame 
otFcnce,  for  which  the  fpirita.1l  judge 
inflicb  excominu:iication.  672 

By  the  Ibitutes  of  i  £//«,  and  13  ^  \\Ch. 
2.  the  laity  are  bound  by  the  rubrick 
againfl: marrying  without  publication  of 
bms;  and  by  the  firil  adt  are  exprefsly 
punilhable  by  the  cenfures  of  the 
church;  and  by  the  lecond  ad  tiie 
power  of  the  ordinary  is  directed  ta  be 
continued  and  applied  for  punilhing  the 
like  oilence  agaiiiic  the  rabrick  of  the 
prefcnt  book  of  common  prayer.    673 

^atute.    See  dccuclties. 

The  reprefentative  of  Sir  7".  C.  prays  to 
redeem  2500/  Eajt-lndia  Hock,  trani- 
ferred  to  the deieudant  the  iHofJ/j ril, 
1 70S,  for  fecuring  2000/.  andiiuevell 
at  6  per  cent,  tp  be  re^transferrcd  on 
payment  of  principal  and  intereil  tie 
:^u  of  Jaly  toiiOvviiig.  Sir  T.  C  died 
in  1709;  the  fon  brought  tliis  bill  m 
1729.  Lord  HardwUke  refuxing  Cu 
decree  a  redemption  diimiiTed  tlie  bi:i. 

It  is  not  necelTary  to  bring  a  bill  of  fore- 
clofure  on  a  mortgage  of  llock.       303 


dttl»poct»«     See  l^orrfo^  llnfimt0» 

^nrcntrer.    Sec  Coprbold. 

J.  C  devifed  alibis  lands,  ^r .  to  trainees, 
till  R.  and  j5.  attain  21,  and  in  the 
mean  time  the  rents  to  be  applied  to- 
wards their  maintenance;  acd  aftta- 
they  attained  2  i ,  then  to  R,  and  B. 
for  their  lives,  and  ai'tcr  their  death?, 
to  the  oie  of  the  heirs  of  R.  and  3.  as . 
tenants  m  common,  and  not  as  jointe- 
nants  ;  pan  of  the  premiiTes  were  c&jy- 
bold,  which  were  lurrendredto  the  ufe 
of  the  will ;  ^.  one  of  the  deviiees  at- 
tained 21,  and  by  leai'e  and  releafe, 
conveyed  his  mciery  in  the  freehold 
lands  to  his  Mer  and  hc^r  heirs,  who 
married  the  plaintiff;  and  afterwards 
his  Gopyiioid  lands  in  like  mikimer,  but 
made  no  furrender  thereof :  Wbattver 
'wards  thirt  may  he  in  a  ^li  relative  t9 
cofybold  lands  f  thty  can  banje  no  effeS  if 
tbcre  'was  no  Jurrender^  for  aoshiug  can 
pd/s  a  Id^al  eJtaU  hut  ^wi/ai  HviU  pajs  it 
in  lanv.  l^age  304 

^utrbibo^.    See  alfo  Jointenams. 


WH  E  R  £  a  perfon  had  a  po\^er  to 
raake  a  jointuie  without  any  de- 
duclion  for  any  charges  impaled  or  to 
be  im|X>*ed,  parliamentary  or  other- 
wife  ;  diis  i  ies  not  mean  only  fuch  as 
are  fixed  and  certain,  but  the  land-tax, 
though  a  ftudluating  one,  is  clearly 
within  th?  power,  54a 

A  bilhop  by  co\/enanting  to  pay  all  taxes 
ordinary  or  extraordinary,  does  not 
fubject  tiimiw^if  to  the  land-tax,  becaufc 
he  cannot  bind  his  lucceiTors;  other* 
wife  in  the  cafe  of  a  common  pciibn; 
becaufc  he  can  bind  his  hars.  544 

vTciinnts  \\  Ccmitnon.  See  3Boifite« 
tuutSj  i&tatLitc  of  iLimiratloas. 

Lord  Hard^ickc  held,  that  the  conIlrac« 

tion  in  y.  i^.*s  will  of  the  ^(xli^athit 

3  C  4  Afi^ 
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Jifiers /ttffrally  die,  is,  that  the  Mers 
ihould  take  as  tenants  in  common,  and 
not  as  jointenants.  Pa^e  441 

Cciurnt  bt  tftc  Curtcf p.  See  Curtef 7 . 
IReDf mptioti  atio  iFo^eclofute,  under 

Cetm  foi  ^ar0.  See  C^te  fo^  ^ats. 

Cetm  attcnimnt  on  tht  Jnlierltancc, 
See  eSate. 

Ctmbcr.    See  ]3a;foiiase 

Ctcl)c0. 

A  lefTec  of  a  reftory  for  three  lives,  who 
had  made  a  derivative  leafe,  brings  a 
bill  for  tithe  in  kind,  and  to  eftablifli  a 
cuftom  of  fetting  out  com  in  flook-^ : 
Lord  Hardnuicke  held  the  bill  properly 
brought,  though  the  tithes  are  out  iu 
leafe,  to  prevent  collufion  between  11 
leflee  and  occupiers.  136 

Evidence  of  an  exemption  from  tithes 
depends  on  ufage,  and  a  pofterior  one 
is  evidence  of  the  antecedent,  whej-e 
no  other  can  be  had,  1^7 

Potatoes  being  fown  in  great  quantities  in 
a  common  field,  the  reftor  brought  hi^ 
bill  for  them  as  a  great  tithe.  Lord 
fiardiMicke  held,  that  potatoes  being  in 
their  nature  a  fmall  tithe,  the  fowjng 
them  in  greater  quantities  makes  no  al- 
teration, 364 

T^e  dilHnftion  between  great  and  fmall 
tithes  might  arife  at  firft  from  the  for- 
mer producing  greater,  and  the  latter 
fmaller  quantities.  365 

Though  Lord  Chief  Tuftice  Holt,  in  the 
C2Sto( Wharton  verlus  l^ijle,  3  Lev»  365  * 
held  tithes  fhould  be  determined,  whe* 
ther  great  or  fmall,  from  their  quan^ 
tity;  the  judgment  was  contrary.  365 

If  potatoes  in  gardens  fhould  be  calkd 
fm^l  tithes,  and  great  in  fields,  it  mu ft 
vary  cvcrv  year  in  every  pari(h.     3^5 

Where  arable  is  turned  into  pallure,  it 
is  an  agiilment  tithe,  and  become  a 
f9^SLl^  gn^  frqm  a  great  ovt^.  365 


Voletatfotu 

The  a^  of  toleration  was  made  toproteft 
perfons  of  tender  confciences,  and  to 
exempt  them  from  penalties;  but  to 
extend  it  to  clergymen  of  the  chnich 
of  England  who  adl  contrary  to  the 
rules  and  difcipline  of  the  church, 
would  introduce  the  utmoft  conMon. 

Page  5QI 

CraT>e.    See  S^xOjtinw,  ColUett. 

The  plaintiff  moved  for  an  injunction  to 
rellrain  the  defendant  from  ufing  the 
Mogul  ftamp  on  his  cards,  fuggcfting 
the  fole  right  to  be  in  the  plaintiff,  ha< 
ving  appropriated  the  ftamp  to  him- 
felf,  conformable  to  the  charter  granted 
to  the  card-makers  company  by  King 
Charles  the  Firft  5  Lord  Hard^icke  k* 
niedtbe  injun^ion,  and  J  at  d,  he  kne^  n 
infiance  of  retraining  one  trader  frtm 
making  uje  of  the  fame  mark  <witb  aih 
ther.  ^^ 

A  clothworker  may  maintain  an  adion 

againft  another  of  the  fame  trade,  for 

uling  his  mark,  where  it  is  done  with 

a  fraudulent  defign   to  put  off  bad 

.  cloths,  or  to  draw  away  cuilomers,  485 

But  the  court  will  never  eflablifh  a  r^ht 
of  this  kind,  claimed  under  a  charter 
only  from  the  crown,  unlefs  there  has 
been  an  adion  to  try  the  right  at  law. 

485 

The  objedionof  the  defendant's  taking 
away  the  plaintiff's  cuftomers,  by  ufing 
the  fame  mark,  is  of  no  more  weight* 
than  there  would  be  in  an  objedion  to 
one  innkeeper  fetting  up  the  famefign 
with  another.  4gj 

Cree«.    See  Cimber. 

Cttel.    SeeiBetoCrtaK 

Cruft  ann  Vntftee.  See  Crecoto?* 
IBule,  ]B$Qtaft)t  of  damage,  alio 
tnbeti  atiD  t)olo  to  be  c|»tgeii  atin  Bi& 
cbargcu.  See  fE^erfonai  Cffate,  fxtt 
»cnct),  We,  2ailtncf«,  Jwplicatfott, 
^%z  Ct^atitatieCoMio^tton.  Varoa 
anD  JF^me. 

Ifatruftee,  merely  to  have  a  point  rcia, 
tivc  tp'his  private  iatctcft  determined^ 
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brings  the  cefiuy  que  truft  before  the 
court,  he  ihall  pay  the  whole  cofts  of 
the  fait  for  fach  a  vexatious  behaviour. 

48 

There  may  be  cafes  where  the  court  will 
eftablifh  an  agreement  made  with  a 
truflee  for  an  extraordinary  allowance, 
beyond  the  terms  of  the  truft,  60 

The  court  always  holds  a  ftrid  hand  over 
truftees  with  regard  to  extra  allow- 
ances. 60 

Where  land  is  given  to  A*  without  the 
word  heirs,  and  a  truft  declared  of  that 
eftate,  which  can  only  be  fatisfied  by 
teftuy  que  trufth  taking  an  inheritance, 
the  fee  will  pafs  to  A.  even  without  the 
word  heirs,  72 

Breach  of  truft  can  fall  only  on  the  pergo- 
nal eftate  of  a  ti'uftee.  119 

When  an  eftate  is  purchafed  in  the  name 
of  one  perfbn,  and  the  money  is  paid 
by  another,  he  has  a  refulting  truft ; 
or  where  it  is  declared  only  as  to  part, 
and  nothing  faid  as  to  the  reft,  what 
remains  undifpofed  of,  refults  to  the 
heir  at  law.  150 

Ifahufljand,  even  after  marriage,  con- 
veys his  wife's  fortune  to  a  truftee  for 
her  feparate  ufe,  and  the  truftee^  is 
guilty  of  a  breach  of  truft,  this  court 
will  oblige  him  to  make  fatisfadion  to 
the  cejiuy  que  truft.  243 

It  is  not  proper  to  dired  an  iftue  to  try  a 
truft,  nor  is  there  any  inftance  of  its 
being  done;  for  where  a  cafe  depends 
upon  the  ftatute  of  frauds  and  perju- 
ries, it  is  incumbent  upon  this  court  to 
determine  it,  and  therefore  the  bill 
muft  be  difinifted  as  to  any  relief  pray- 
ed. 364 

A  teftator  devifing  an  eftate  to  perfons 
whom  he  names  truftees,  for  fuch  pur- 
pofes  as  they  or  the  major  part  of  them 
fhall  think  fit,  gives  no  benefit  to  them« 
.  but  is  an  authority  only,  by  appointing 
a  quorum  out  of  the  truftees.  5  68 

The  cafe  of  Lord  Glemrchy  and  Boftville^ 
has  eftabliflied  a  diftindtion  of  trufts 
execufcii  and  executory.  582 

A  truft  is,  where  there  is  fuch  a  confidence 
between  parties,  that  no  aAion  will  lie, 
but  is  a  cafe  merely  for  the  confidera- 
tion  of  equity.  612 

Where  executors  are  made  truftees,  they 
%^  tak^  nothing  foe  their  own  benefit. 


unlefs  it  be  particularly  given  to  them  i 
nor,  as  they  have  no  ownerfliip,  can 
they  alter  the  intereft  of  the  ceftuy  que 
trufts^  Page  643 

Ctuft0  (0^  tafOng  3Dausbtet0  )do^ 
ttons,  ant)  ]£^^inent  of  IDebts.  See 
Ideations  ann  ^%ttMLwB  fo^Ct)t'l« 
li;en^  i^ti0faSton«  Contingent  !Be- 
mainnet. 

W.  L.  gave  J.  M.  a  bond  for  3000/.  and 
intereft,  in  1728,  and  in  1731  paid 
her  100/.  in  1736  he  made  his  will, 
and  gave  all  his  lands  in  B.  for  a  term 
of  200  years,  upon  truft  to  raife  and 
pay,  ^Mitbin  fwo  years  after  his  death, 
to  J.  M.  200 1,  and  alfo  devifed  other 
lands  to  the  fame  truftee  for  300  years,, 
on  truft  to  pay  200/.  to  A.M.  ivithin 
one  year  after  his  death,  the  executor  of 
L.  paid  fome  part  of  the  bond  to  A.  M. 
in  her  life-time ;  the  bill  prays,  that 
the  legacies  maybe  decreed  a  fat  isf ac- 
tion of  the  bond,  and  that  her  executor 
may  refund  what  he  has  received  in 
part  payment  thereof;  The  Mafter  of 
the  Rolls  held  this  to  be  a  contingent  lega^ 
cy ;  for  if  the  legatee  had  died  before  the 
time  of  payment,  it  <would  have  funk  im 
the  land,  and  that  the  rule  of  ademption 
not  eoetending  fo  far  as  to  take  in  a  con^ 
tingext  legacy,  this  is  not  a  fatisfaaionof 
the  bond.  30a 

There  is  no  manner  0/ difference  between 
a  diredion  to  truftees  to  pay,  and  % 
gift ;  the  teftator  is  equally  a  donor  ii^ 
both  cafes.  30  ^ 

One  devifes  his  lands  in  D.  to  w/.  his  cou-. 
fm,  an  infant,  at  21,  fubjed  to  the  in^ 
cumbrances  therein,  and  all  his  other 
lands  to  truftees,  to  pay  debts  ;  Sir  Jo^ 
fephjefkyll  diredled  the  mortgage  on  A.  '* 
eftate  to  be  paid  off",  out  of  money  ari-% 
fing  by  fale  of  the  truft-.eftate,  though 
AThy  bill  had  fubmitted  to  difcharg^ 
it.  On  appeal  to  Lord  Chancello^^ 
King,  he  affirmed  the  decree.         43^ 

Cmftees  (oi  fi^efttbfng    continseni 
lRemafnt)er0* 

A.  feifed  in  fee  of  feveral  manors,  landsi^ 
^r,  by  will  deviled  the  fame  to  W,  S^ 
and  others,  their  heirs  and  ai&gns,  oa 

troft 
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trvft  oat  of  the  rents  to  pay  his  debts,  | 
juid  after  payment  thereof  he  devifed  I 
the  ftuncellatrs  to  three  of  the  trullecs, 
their  executors,  l£c.  for  500  years,  on 
trult  to  pay  his  legacies  and  200  /.  a 
year  to  lus  (ifter  for  life ;  and  after  the 
determination  of  theeftate  for  years,  he 
devifed  the  premises  to  ail  the  truftees 
in  truft  as  to  one  moiety,  to  the  a(e  of 
y.  B,  for  life  without  impeachment  of 
wafle,  and  after  the  determination  of 
tlKitedate,  to  the  trullecs  for  life  of  7*.  B, 
to  preferve  contingent  remainders,  and 
after  his  deceafe  then  to  the  ufe  of  the 
Lciri  of  the  body  of  7*,  B,  and  for  want 
of  fuch  iffue,  then  to  Bcnjeunirt  Bagpa^iu 
in  like  manner  as  he  had  before  dc\nfed 
the  moiety  to  T.  B.  with  the  like  re- 
mainders to  other  of  his  nephews,  re- 
mainder to  the  tcflator's  own  right  heirs . 
y.  B  died  without  iflTue,  and  Benjamin 
Baiflfow,  after  fuifering  a  recover}'  to 
the  ufe  of  him  and  his  heirs  of  this  moie- 
t}',  devifes  it  to  his  wife  the  plaintiff  in 
fee,  and  dies ;  the  defendant,  the  heir 
a.t  law  oiJ.  infift'.'dthat  Benjamin  Bag- 
fia^r>  hai  only  an  efbte  for  life,  that  his 
jrcovcry  did  not  operate  to  affc£^  the 
remainder  in  fee  to  the  right  heirs  of  uf. 
and  fhcr  'fore  the  defendant  as  his  heir 
ifc-as  become  intitled  to  the  eftatein  quef- 
tbn.  ThcMaJhroftbe  Rolls,  afiei-  taking 
Jome  iimt  to  confiderof  this  ca/e,  declared 
it  ixias  his  opinion  that  the  arvife  in  the 
nja'lf  0^  A,  to  Benjiifnin  Barjhanv  ivas  in 
iialy  and  that  he  tockjuch  eftate  in  a  rtoie- 
ijf  afthe  premijjcs^  and  eonj'cqitcntly  the 
teio-ucry  -zvas  ivell  Jtiffercdy  and  bannd 
all  the  remainders.  Page  57a 

Eiiates  are  to  be  governed  by  the  fame 
rules  in  law  and  equity,  and  technical 
exprcffions  there,  to  receive  the  IJinie 
interpretation  here.  ^  574 

Lord  Hard'ivicke  being  of  opinion  that  B. 
B*  took  only  an  eilate  for  life,  he  re- 
vcrfed  the  decree  at  the  Rolls,  protanto, 
a»  decreed  that  Bjnja;nin  BagjIm^M  had 
an  eJlate-iail.  577 

The  ellate  devifed  to  U,  B.  was  not  aa  ulc 
executed,  but  ameretruft in  equity;  and 
the  whole  fee  being  devifed  to  the  truf- 
tecs,  no  legal  fee  could  be  limited  upon 
it,  and  h«»':ould  take  no  legal  efbate.  577 

5.  j?.'c  recovery  was  bad,  for  he  could  not 
make  a  good  tenant  to  the /r^c/^^t  be- 


ing before  the  debts  were  pmd,  and 
the  fee  devifed  to  the  truflees  was 
ended;  and  whatever  defeats  the  leco* 
very  defeats  the  plaintiff's  title.  P.  578 


Va^t^  ll^tcreft.  See  |!h);tion0  1^ 
)9»o'triaon0  f 0^  C{ritl>?en,  ConDttioo 
fabfcciuetit. 

QAMUEL  Parker  by  will  gives  3000/. 
to  truflees  to  be  placed  ouc  at  intod 
or  on  a  porchafe  ;  and  then  to  penult 
his  wife  to  receive  the  intcreft  donng 
her  natural  life,  and  after  herdeceaietD 
divide  the  wiiole  principal  with  allin- 
tereH  amongd  his  four  children  Qiaie 
and  fhaie  alike,  and  the  fur^ivcrs  of 
them,  but  not  before  iirey  attain  21,  ir 
day  of  marriage.  1 25 

Coufiance,  one  oi  the  lour  children,  attain- 
ed 22,  but  died  in  the  life-time  of  the 
mother,  io  that  the  divifion  of  the 
30QO  L  could  not  be  made  till  after  her 
death:  The  truflees  laid  out  the  greateft 
p:u-t  of  the  money  in  the  purcJiale  of 
freehold  and  copyhold,  and  lent  ano- 
ther part  on  bond  ;  the  court  held  this 
was  a  veiled  inrerell  in  Cenfiancey  and 
t\i2it.  J'uriji'uors  meant  fach  as  flioold'bc 
living  at  the  deatli  of  the  cliild  beicrc 
21,  and  not  fuch  as  were  living  at  Ciic 
death  of  the  mother  :  And  that  the  re- 
prcientative  of  Conjlance  is  intitled  10 a 
fourth  of  the  bond,  and  a  fourth  in  the 
whole  m  govern oicnt  fecurities,  .-r.d 
which  has  not  been  in  veiled  in  laiid.123 

Thomas  Condon  by  his  will  gives  to  each  of 
his  two  daughters  Ijabclla  and  UioMOi 
1000/.  to  be  raifea  and  paid  to  them 
immediately  after  the  dccc-ife  of  !«* 
wife,  or  cut  of  the  rents^  Wr .  of  his  ma- 
nors, ISc.  in  TorAfi/itre,  or  by  fale  or 
mortgage  with  interclt  after  the  rate  of 
6/.  per  cent,  from  the  deceafe  ofwfyv:ift 
until  the  faid  fums  ihall  be  duly  paid  10 
ray  daughters,  or  their  rcfpe£ii<ve  execM- 
tors,  adminiflrators  or  aj/sgns\  and  in 
cafe  cither  of  his  faid  daughters  died 
before  him,  then  the  furvivor,  her  exe- 
cutors, ^c,  was  to  receive  all  the  fums 
beiore  deviled  out  of  the  faid  lands  :o  he 
rnifed,  and  the  part  of  the  daughter  fo 
dying  ihall  not  ceaie  or  fink  into  the 
eftate  for  the  bene&c  of  my  bdr,  but 

flull 
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ihall  remain  and  be  raifed  for  the  be- 
nefit  of  my  furviving  daughter.  P.  1 27 

The  tcftator  died,  and  left  one  fon  and  two 
daughters  Ifabslla  and  Diana  :  after  his 
death  Diana  married  Sir  William  Low* 
tber^  and  died  in  1736.  Jnnthe  mother 
died  in  the  year  following ;  the  hufband 
brings  the  bill  to  have  the  fum  of  1000/. 
raifed  out  of  the  cftate  charged ;  Lor^ 
Hard'wicke  ivas  of  opinion  the  1000/. 
ought  to  he  raifed.  1 27 

He  faid,  it  has  been  determined  where  a 
legacy  upon  land  depends  on  two  con- 
tingencies, though  one  of  them  doth 
not  happen,  the  legacy  fhall  be  raifed. 

128 

Where  the  poftponing  the  time  of  pay- 
ment of  a  legacy  has  been  owing  to  the 
circumllance  of  the  teftator's  eftate,  and 
not  to  the  circumftances  of  the  legatees, 
that  is  not  fb  ftrong  a  cafe  for  a  legacy's 
fmking  into  the  ellate,  as  where  the 
poftponing  the  payment  of  it  has  ap- 
peared to  have  arifen  from  circumftan- 
ces on  the  part  of  the  legatee.  128 

An  inference,  his  Lordftiip  faid,  may  be 
drawn  in  the  plaintiff's  favour,  from  the 
direftion  that  the  legacy  fhall  be  paid 
to  the  daughters,  or  their  refpeBive  ex- 
ecutors, adminiftrators  and  ajfigm,     1 28 

The  claufe  on  which  Lord  Hard-wicke 
principally  founded  his  opinion  was, 
the  diredion  that  if  one  daughter  died 
before  him,  her  part  fhould  not  fink 
into  the  eftate.  129 

Upon  the  rehearing  of  thi^  caufe  Lord 
Hardivicke  faid  he  had  no  doubt  at  the 
firft  hearing,  and  thought  there  was  as 
little  doubt  for  it  here  as  in  any  cafe. 

131 

Had  the  father  entred  into  a  bond  to  pay 
1000/.  to  his  daughter  after  his  wife's 
death,  it  would  have  been  forfeited  if 
tlic  executor  had  refufed  to  pay.  When 
no  time  of  payment  is  fixed,  a  legacy  in 
general  is  held  to  be  paid  immediately, 
unlcfs  the  end  for  which  it  was  given 

■     ceafed,  133 

The  pollponing  of  the  payment  here  was 
only  for  the  convenience  of  the  eftate, 
becaufe  the  fon  would  have  been  hurt 
if  raifed  before  his  mother's  jointure 
fell  in.  133 

Under  marriage-articles  2000/.  part  of 
3000  /.  veiled  in  truilees,  was  amongll 


other  trufts  dire£ted  to  be  paid  to  fuch 
fon  as  Ihall  live  to  attain  the  age  of  21, 
when  and  at  fuch  time  as  he  Ihall  have 
attained  the  age  of  23 ;  the  eldeft  fon 
attained  his  age  of  2 1 ,  but  died  before 
23,  Lord  Hard'wicke  held,  that  the 
fon  became  abfolutely  intitled  to  the 
money,  and  the  time  of  payment  only 
was  poftponed  to  the  age  of  23.   Fagt 

l8s 

tHoltttitarr.    See  fxwx^,  JmpWcatfoi. 
®Ce.    See  Craft. 

Natural  lo^*e  and  affedlion  is  very  fuffi- 
cient  to  create  a  ufe,  and  will  amount 
to  a  covenant  to  ftand  feifed  though  no 
other  confideration  appear,  149 

Ufes  were  introduced  during  the  conteits 
between  the  two  houfes  of  York  and 
Lancafier  to  avoid  forfeitures,  and  were 
exaftiy  the  fame  witli  what  trufts  arc 
now,  15^ 

A  devife  to  A,  and  fuch  ufes  as  he  Ihall 
appoint,  was  good  before  the  ftatute 
of  ufes  \  for  when  he  appoints,  the 
ceftuy  que  truft  is  in  by  the  feoffor,  and 
not  by  the  appointer.  568 

The  fbtute  of  ules  has  executed  the  legal 
eftate,  and  joined  it  to  the  ufe  s  and 
the  legal  eftate  therefore  muft  want  to 
be  executed  by  a  conveyance  to  make 
it  a  truft  in  ei^uity.  583 

tEfuri?. 

On  a  bill  to  fet  aiide  an  ufurious  con- 
trad,  a  defendant  may  demur  to  the 
difcovery  of  what  intereft  he  agreed  to 
take,  for  that  he  cannot  fet  this  forth 
without  difclofing  the  v^y  intereft  he 
has  taken.  393 


CfllatB.    See  (BfuatDtan^  j^arrfage. 


N 


O  cafe  calls  more  for  the  intcrpo- 
fition  of  the  legiflature,  than  the 
marrying  a  v/ard  without  the  leave  of 
this  court.  157 

Tne 
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The  giving  away  a  woman  at  her  mar- 
riage, as  the  father,  though  not  an  ef- 
fential  thing,  yet  is  a  ceremony  always 
required,  and  therefore  Lord  Hard- 
•uficke  committed  the  pcrfon  who  did 
«•  Page  158 

To  make  perfons  liable  to  a  contempt 
for  fuch  a  marriage,  they  muft  be  con- 
cerned in  the  original  contrivance,  and 
be  apprised  of  the  infant's  being  a 
ward  of  the  court.  158 

The  clergyman  not  appearing  to  be  con- 
cerned in  the  defign  of  doing  this 
wrongful  a£l,  was  not  guilty  of  a  con- 
tempt of  the  court.  159 

His  Lord  (hip  ordered  the  licence  to  be 
left  in  the  regifter's  hands,  that  rc- 
courfe  might  be  had  to  it  if  occafion. 

159 
CQaftc.    See  timber,  infant. 

It  is  not  neceiTary  to  ftay  tiii  wafte  is  ac- 
tually committed  where  the  intention 
appears,  and  the  defendant  by  his  an- 
fwer  infills  on  his  right  to  do  it.      183 

Though  no  proof  appeai-s  of  wafte,  yet 
if  the  tenant  for  life  infills  on  a  right 
to  do  it,  and  it  is  proved  that  he  has 
none,  the  owner  of  the  rcvcrilon  may 
have  an  injun«^oii.  1S3 

A  tenant  for  life  though  without  impeach- 
ment of  walle,  fhall  be  obliged  to  keep 
tenants  houfos  in  repair,  unlcfs  the 
charge  is  exceflive,  and  fhall  not  fuiFer 
them  to  run  to  ruin,  383 


laill  atiD  Ccftaincnr.  See  ^ftate0> 
Cl)atit^  ant  Charitable  Bfes,  Co^ 

«ton  of  CSlo^T)03  sS^o^tgage^  joiner, 
ftittg,  ibtatute  of  iFrauD0  attn  ^er« 
juries,  ^E^ecuto^  iitpirttuai  Court^^ 
^rattl),  Decree,    SJnnuitr,   l^eir. 

Though  a  feme  covert  has  a  power  to 
difpofe  of  a  fum  by  a  writing  purport- 
ing to  be  a  will,  that  does  not  give  it 
the  authority  of  one  in  the  ecclefiafH- 
cal  court,  but  the  hulband  mufl  be  ex- 
amined to  his  confent,  before  it  can 
be  proved.  49 


Where  a  probate  differs  from  an  ori^ 
will,  there  muft  be  an  application  to 
the  fpiritual  court  to  amend.  Pap  50 

Where  a  will  is  to  be  eflablifhed,  thetef- 
tator  mufl  be  proved  to  be  of  a  fimnd 
and  difpofing  mind,  efpedally  wheie 
there  are  infants  in  the  cafe.  56 

If  a  man  leaves  20  feveral  papers  behind 
him  executed  at  different  times,  in  le- 
fpedl  to  perfonal  eftate,  they  ihall  all 
be  taken  as  one  will,  and  fb  conftnd, 
that  all  may  anfwer  the  teftator's  ie- 
tention.  gj 

The  court  cannot  declare  a  will  well 
proved,  where  an  heir  at  law  is  not 
to  be  found.  120 

A  will  is  ambulatory  till  a  tefhitor's  deatii, 
nor  till  then  can  money  directed  to  be 
laid  out  in  land  be  ^nfidered  as  land. 

167 

A  will  executed  firft  in  the  prefencc  of 
two  witneffes,  afterwards  the  teftatrix 
faid,  this  is  my  will,  in  the  prefencc  of 
a  third,  but  did  not  put  her  feal,  nor 
did  (he  fay,  her  name  was  of  her  own 
hand-writing.  Lord  Hardivicie  gun 
no  abfolute  opinion,  but  was  indued 
to  think,  this  wus  a  void  will,  becaufc 
not  exadUy  conformable  to  the  cere- 
monies required  by  the  ftatute  of  frands 
and  perjuries,  unlefs  it  had  been  re- 
fealed  by  the  tellatrix  in  the  prefencc 
of  the  third  witnefs,  and  unlefs  ihe  had 
declared  it  to  be  her  hand-writine. 

Sealing  her  will  without  figning  in  the 
prefence  of  this  witnefs,  he  feemed  to 
think  would  have  been  fufiicient  to 
make  it  a  good  will  |  but  faid  it  was 
a  point  proper  to  be  determined  at 
law.  ijr6 

A  teftator  figned  and  executed  his  ^ill  in 
December  1735,  in  the  prefence  of  two 
witneffes;  afterwards  in  the  year  1739, 
he  with  his  pen  went  over  his  name  in 
the  prefencc  of  a  third  witnefs,  who 
fubfcnbed  his  name  in  the  teftator's 
prefence,  and  at  his  requeft  i  this  was 
held  by  the  court  of  King's  bench  in 
the  cafe  oi  Jones  and  hake,  February  I , 
1 742,  to  be  a  due  execution  of  the 
will  under  the  ftatute  of  frauds  and 
perjuries,  for  there  being  the  oath  of 
three  ^ttefting  witneffes^  it  is  the  de« 

gtce 
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p-cc  of  evidence  required  by  the  fta- 
tute,  and  the  fame  credit  ought  to  be 
given  to  three  perfons  at  diiFcrcnt 
times,  as  at  the  fame  time.  See  the 
motg  at  tb€  bottom  of  Page    176  and 

A  fraud  in  procuring  a  will  cannot  be 
determined  here,  but  muft  be  decided 
by  a  trial  at  law.  Page  424 

The  intent  of  a  teftator  in  a  will  mufl  be 
confifient  with  the  rules  of  law^  and  in 
nUny  cafes  his  intent  has  been  reflrain- 
cd  ;  as  where  he  has  attempted  a  per- 
petuity, or  to  reilrain  a  tenant  in  tail 
from  alienation.  575 

No  perfon  can  take  by  a  will,  and  at  the 
fame  time  do  any  thing  that  (hall  de- 
ftroy  the  will.  629 

Setxicatfott  of  a  CSfU.  See  ifttatute 
of  jFrauHo  ann  fdetiittieo*  l^eafe. 

Ji,  G.  by  his  will  devifes  to  his  nephew 
^.  £«  all  his  dividends  on  his  Soutb-fea 
annuities,  and  afterwards  by  a  codicil 
gives  his  niece  Margaret  Stone  20  /.  a 
year  for  her  life,  to  be  paid  out  of  his 
South-fea  annuities.  This  is  not  a  re- 
vocation in  tot  Of  but  both  devifes  may 
flahd  confiftently  Together.  86 

J!,  B.  gives  toElizabeib  Brudenell  800/. 
to  be  laid  out  for  the  advantage  of  her- 
felf  during  life,  and  afterwards  to  her 
children,  and  to  M.  L.  400/.  to  be  laid 
out  in  the  fame  manner,  and  to  the 
fame  purpofe  as  Mrs-  Brudenell's,  and 
the  remainder  of  his  eflate  in  N.  and 
D.  and  all  his  freehold  and  perfonal 
effate  whatfoever,  after  payment  of 
debts,  to  his  brother  S.  B.  268 

By  a  fecond  will,  he  gives  to  M,  L,  100/. 
and  to  Mrs:.  Brudenell  ^00  /.  and  the  re- 
£due  of  his  eftate  real  and  pepfonal  to 
S.  B.  268 

The  firft  will  was  executed  by  the  tefca- 
tor  in  the  prefence  of  three  witneiTes, 
and  in  every  refpedt  according  to  the 
fiatute  of  frauds  and  perjuries.       268 

There  were  no  witneifes  to  the  fecond, 
but  the  whole  was  written  with  the  tef- 
tator's  own  hand.  269 

In  a  letter  dire^ed  to  S.  B.  the  teftator 
recommends  Mrs. B rudenell  tohis  Icind- 
nefs,  and  gives  to  his  Godchild  200  /. 
and  if  dead  to  Mrs.  BrudcnelP^  cldeil 


fon,  which  he  defires  only  in  cafe  $  B. 
makes  ufe  of  the  laft  will.  Page  269 
Mrs.  Brudtnell  brought  a  bill  to  have  the 
legacies  left  to  her  raifed  out  of  the 
teSator's  real  eflate;  the  quefHons 
were,  whether  the  legacies  given  under 
the  firft  will  were  a  charge  upon  the 
real  eftate,  and  whether  revoked  by 
the  fecond  ?  269 

Lord  Hard'wicke  decreed  only  the  UJfer  funis 
to  be  raifed  out  of  the  real  tfiate  of  the 
tejlator,  27  A 

The  fmaller  fums  given  here  under  the 
fecond  will,  are  but  a  leffening  of  the 
quantum  of  the  money  given  by  the  for- 
mer, and  are  only  new  modelled  or 
qualified,  and  equally  a  charge  on  th6 
real  eftate.  274 

The  rule  is  the  fame  as  to  revocations  of 
a  devife  of  lands,  and  a  revocation  of 
a  fum  of  money  charged  on  lands,  they 
muft  be  revoked  in  the  fame  manner* 

27  a 
Befides  exprefs  revocations  there  are  vir- 
tual ones,  ever  fmce  the  making  of  the 
flatutc ;  as  by  extinguifhing  or  deftro/- 
ing  the  thing  deviled,  and  where  that 
is  done  by  the  teftator  in  his  life-time^ 
it  muft  prevail.  zix 

Suppofe  a  will  is  made  according  to  form, 
and  afterwards  the  lands  fold  by  the 
teflator  which  he  had  devifed,  though 
the  form  of  revocation  the  ftatute  of 
frauds  prefcribed  is  not  purfued,  yet  it 
is  a  virtual  revocation.  27I 

A  feoffment  to  the  ufe  of  a  teftator  and 
his  heirs,  is  a  revocation  j  if  a  man 
charges  his  lands  with  a  debt,  and  af- 
terwards pays  that  debt,  it  is  extinf):, 
though  there  is  no  formal  revocation. 

27J 
Lances  charged  v/ith  a  portion  by  a  will, 
and  the  fame  given  by  a  teftator  in  his 
Iii'^-«-ime  ;  this  is  a  virtual  revocatioa 
ot  Jt?  cLarge,  though  there  is  no  ac-^ 
tual  one.  273 

Tn  all  cafes  where  a  man  gives  a  perfonal 
legacy  charged  on  real  eftate,  and  the 
will  is  revoked,  the  legacies  are  gone; 
for  where  the  land  is  meant  only  as  a 
collateral  fccurity,"if  the  thing  fecurcd 
betaken  away,  the  fecurity itlblf  can- 
not fublift.  273 
Where  the  fame  thing  is  given  in  a  will 
to  two  different  peribns.  Lord  Qoke  faii 
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the  latter  words  fhall  revoke  the  for- 
mer ;  but  in  Plowden,  in  the  cafe  of 
Paramore  and  TarMey,  it  was  held  they 
ihall  take  as  joint-tenants  ;  but  Lord 
Hmrd'wlcke  faid,  he  rather  inclined  to 
Lord  Coke*%  opinion.  Page  374 

Where  a  man  gives  a  horfe  to  A.  in  the 
firft  part  of  a  will,  and  in  the  latter 
end  the  fame  horfe  to  B,  it  is  a  revo- 
cation :  and  S-winburne  is  miflaken  in 
point  of  law,  in  frying  they  fhall  take 
as  joint-tenants.  375 

A  tellator  who  had  a  leafchold  eftate  de- 
vifes  it,  and  afterwards  purchafes  the 
reverfion  in  fee ;  tliis  is  a  revocation 
of  the  will  pro  tanio,  and  the  eftate  de- 
icends  upon  his  heir  at  law.  425 

The  rule  of  revocation  of  wills  is  the  fame 
in  equity  as  at  law.  598 

Though  a  feofrmcnt  be  to  the  fame  uies 
with  thofe  in  a  precedent  will,  yet  it 
is  a  revocation.  598 


Devi/e,  Devi/ee.     See  SCTctS^  Cruft  fo? 

rafCns  ^^tfonc,  VruSccs  atiB 
Idapmcnt  of  SDebtS  under  Cruft>  and 
i^eir  under  patters  controbertcH 
liettoceit  tbc  !§cir,  Cjcccuto^  atiB 
JDebifcc,  mcftcB  SIntcrcft.  Cjcpotfc 
tioti  of  ISioiWy  cerate  toi  ^car0. 

C  L.  by  her  will  gives  the  reiidue  of  her 
ftock  in  trade  in  truft  for  the  feparate 
ufe  of  her  daughter,  and  appoints  her 
executrix,  but  makes  no  difpofition  of 
the  furplus ;  this  is  not  a  legacy,  but 
an  exception  out  of  the  ftock  the  tcf- 
tatrix  had  given  to  her  fon,  and  does 
not  exclude  the  daugliter  from  the  fur- 
plus.  45 
A  devifce  for  life  of  goods  muft  fign  an 
inventory,   to  be  deposited   with  tht 
mafter  for  the  benefit  of  all  parties.  82 
A  devife  in  exprcfs  words  is  not  extend- 
ed by  fubfcquent  general  ones        113 
Money  will  not  pafs  by  a  devife  of  all 
goods  and  things  of  every  kind,  where 
the  devifee  has  a  money  legacy  at  the 
outfet  of  the  will.                            113 
A  drvife  cannot  relate  to  a  child  who  was 
not  in  cjfe  till  many  years  after  a  tefta- 
tor's  death.                                        122 
A  devife  from  a  hulband  to  a  wife  of  the 
iile  of  all  houfchold  goods  for  life  or 


widowhood,  intitles  her  to  afethea 
any  where,  or  even  to  let  them  out  to 
hire.         \  P^ieti] 

J.R.hy  his  will  fays,  I  give  to  my  dear 
wife  all  my  houiehold  goods,  fund- 
ture,  plate,  linen  and  china  in  my  hsoSt 
at  E.  wherein  1  now  dwell,  or  to  the 
faid  hou/e  belonging ;  and  alio  the 
faid  houfe,  gardens,  field  and  hod 
thereto  belonging,  fo  long  as  fhe  00a- 
tinues  my  widow,  and  no  longer: 
And  I  likewife  give  her  my  jcwds, 
coach,  chariot  and  coach-horfes  ,•  the 
queftion  was  whether  the  words,  ^ 
long  as  my  'wife  continues  a  'widow,  ai 
no  longer,  are  to  be  confined  to  the 
teftator's  houfe  at  E.  or  to  be  extended 
to  the  whole  that  was  devifed  to  Jier: 
Lord  Hard'wicke  held^  that  the  bauji" 
bold  goods y  furniture,  fl^e,  linen  ad 
china  ivereput  under  the  fame  reftriSU* 
as  the  houfe  itfelf  i  but  that  thejevoeh, 
eoacb,  chariot  and  coach  horjes,  9xm 
the 'wife* s  ahfolute  fro ferty.  321 

The  putting  limiting  words  in  the  firltor 
laft  part  of  a  fentence  makes  no  diffe- 
rence as  to  the  conilrudlion.  ^z^ 
A  teftator  may  give  one  thing  to  a  per  ion 
for  life,  together  with  an  abfolute  pro- 
perty in  another,  unlefs  the  latter  (hould 
be  appurtenant  to  the  thing  before  gi- 
ven.                                                  325 
A  teftator  gives  to  James  Merfon  all  his 
lands,  tenements  and  meiTuages  what- 
foever,  after  debts  and  legacies  paid, 
and  funeral  expences  are  difcharged : 
The  debts  being  charged  only  contin- 
gently on  the  real,  if  the  perfonal  eihte 
ihould  be  deficient,  the  Mafter  of  the 
Rolls  held,  the  plaintiff  has  only  an 
eftate  for  life.                                    341 
It  has  been  held,  where  there  has  been  a 
devife  of  an  eftate  to  A.  at  the  begin- 
ning and  to  B.  at  the  end  of  a  will, 
they  ftiall  take  as  joint- tenants.      375 
Lord  Kctiingham  firlt  determined  in  fa- 
vour of  a  b^eres  fa£lus,   that  perfonal 
affets  ftiould  be  applied  in  exoneration, 
but  then  he  was  a  h^eres  faStus  of  the 
whole  real  eftate.                                436 
Pockhy  verfus  Pockley  was  the  firll  inftaRce, 
where  it  was  determined  in  flivoar  of 
a  devifce  of  part  of  the   eilaie  only ; 
and  Lord  Nottingham^ %  opinion  has  been 
followed  ever  hnce.                          ^36 

If 
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y  >  teftator  dcv^fes  all  his  cftatcs  to  A. 
and  has  only  Icafehold,  they  will  pafs. 

Page  j^^i 

If  a  man  hath  lands  in  fee  and  for  years, 
and  dcvifeth  all  his  lands,  the  fee- 
fimple  pafs  only ;  and  if  he  hath  a  leafe 
for  years,  and  no  fec-fimple,  the  leafe 
for  years  paffeth;  for  otherwife  the 
will  would  be  void.  4S* 

A  trial  at  law  dircfted  on  this  ifluc,  whe- 
ther the  teftator  had  both  freehold  and 
leafehold,  and  in  the  fame  parifh.  45 1 

<2titntf«.  See  €MBence,  Coftts,  S>cx 
po(ltion0,   :frattTi,  Jiifaat,  Colo= 

If  a  plaintiff  examines  only  as  to  one 
point,  the  defendant  may  crofs-exa- 
mine  to  the  fame,  but  cannot  make 
ufe  of  fuch  witnefs  to  prove  a  different 
faft,  4.4 

The  rules  of  evidence  in  this  court  as  to 
witneffes,  are  exaftly  the  fame  as  at 
law,  48 

Where  a  witnefs  is  dead,  who  attefted  a 
deed,  you  muft  prove  him  to  be  fo. 

48 

"Where  an  attefting  witnefs  has  lived  a- 
broad,  a  ftrid  proof  of  his  death  is  re- 
quired ;  otherwife  where  he  has  lived 
tonftantly  in  England,  for  in  fuch  a 
cafe,  the  court  will  not  exped  a  certi- 
ficate of  his  funeral  fliould  be  produ- 
ced. 48 

Where  a  v/itnefs  is  under  a  neceflity  of 
exculpating  her  own  behaviour  firft, 
no  regard  ought  to  be  paid  to  her  evi- 
dence againft  the  conduct  of  others. 

97 
At  law,  where  a  pcrfon  has  granted  and 
conveyed,  the  very  words  grant  and 
convey  imply  a  warranty  on  the  part  of 
the  grantor,  and  he  cannot  be  examin- 
ed as  a  witnefs  to  overturn  and  inva- 
lidate the  right  and  title  granted  by 
the  deed.  220 

At  law  no  defendant  can  be  examined  as 
a  witnefs;  but  in  equity,  a  perfon 
made  a  defendant  for  form  fake,  may 
be  examined  in  a  caufe,  favlng  julk 
exceptions.  229 

A  truftec^  though  merely  nomii-J,  can- 
not bo  exan^ined  at  law,  but  h<{  clear- 
ly may  in  equiiy.  229 


The  Attorney  General  mail  enter  a  ndjt 
projequi  againft  a  defendant,  before  he 
can  be  admitted  as  a  witnefs,  even  in 
the  cafe  of  the  king.  Page  zzg 

It  is  in  particnlar  inftances  only»  where 
fraud  is  charged  by  a  bill,  or  in  cafes 
of  truft,  that  this  court  docs  not  con* 
fine  itfelf  within  fuch  fb-id  rules  as 
they  do  at  law,  but  in  general,  the 
rules  of  evidence  here  and  at  law  do 
not  differ.  229 

The  fatisfaftion  formerly  for  the  non- 
appearance of  a  witnefs  was  by  adioii 
only,  but  now  the  courts  of  law  grant 
an  attachment  againft  him.  593 

The  father  of  //.  the  plaintiff  in  the  ori-^ 
gi&al  caufe,  examined  H.  to  the  me- 
rits ;  after  hijs  father's  death,  he  bronght 
a  bill  of  revivor,  and  became  a  party 
interefted ;  this  does  not  difqualify 
him  from  being  an  evidence.         615 

mtiw.  See  Cjryoatfon  Of  (BEto^^S, 
and  Cftate0,  under  i^fmftatton  oC 
Ccrm0  fo;  ^caro,  Deeto,  3lnten« 
ti'on,  Coni^ftloti,  Cotitfngent  iSe» 
inaitiBcr. 

J.  C,  fcifed  of  fcvcral  freehold  lands,  and 
po/lefled  of  feveral  leafehold,  devifed* 
to  his  wife,  for  life,  all  his  eftate  in 
London,  and  after  her  death,  he  be- 
queathed the  aforementioned  cftates  t» 
his  daughter  J,  C.  and  her  heirs;  and 
to  his  wife  gave  all  his  goods,  cattels 
and  chatties,  and  made  her  fble  exe- 
cutrix ;  Ihe  married  again,  and  had 
the  plaintiff*  by  her  fecond  hulband, 
who  infifted,  that  by  the  deviie  to  his 
mother  of  tlie  refidue,  the  leafehold 
lands  paffed.  Lord  HardvaUke  thinks 
ing  it  ''jery  material,  rxbetber  all  tbi 
freehold  lands  were  comprized  in  tbe  te/» 
tator's  marriage  feitlefnent,  direSied  a 
trial  at  lazu  to  ajcsrtain  the  faQ,     450 

Wcrds  that  are  doubtful,  and  afford  im- 
plication only,  are  not  to  be  attended 
to  v/hdre  the  te^lator  has  expreiled  him* 
felf  in  legal  words.  5^:6 

The  wordi  wirlioiuimpeachmcntcf  wailc, 
do  not  give  a  powT  inoonfiftent  with 
an  eltatc-tail,  or  at  ieaft  will  not  defeat 
it.  576 

Departing  from  lUicc  v/ords  has  produ- 
ced fhivh  uocerCi^inc/,   tim:  it  is  to  be 

wiilied 
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nafiied  they  had  been  left  to  legal  con- 
ftru£tion .  pMgg  577 

Where  a  teftator's  intent  appears  plain, 
this  court  will  help  an  unapt  expref- 
fion,  by  making  the  words,  heirs  0/ 
the  6c Jj,  words  o£  pwrckaSe.  580 

Heirs  of  the  body  have  at  law  been  con- 
fidered  as  words  of  purchafe,  even  in 
a  deed.  580 

On  theconftruttonof  Seijeant  Maynard^i 
will,  the  words  heirs  of  the  body  were 
held  to  be  in  the  fenfe  of  the  firft  and 
every  other  ion.  582 

Jt  is  elfaiblifhed,  that  in  a  will,  the  word 
ijsu  is  as  fbong  as  the  word  heirs. 

58a 

Notwithflanding  all  the  parues  are  vo- 
lunteers under  a  will,  it  is  not  necef- 
fary  the  words  muft  be  taken  as  they 
txt,  but  in  many  cafes  may  be  varied. 

582 


tOtft.    See  t^^ocefi,    and  A/  Exeat 
Regno,  Certiorai. 

The  court  will  not,  on  motion,  fuper- 
fede  a  writ  of  replevin,  unlefs  there  is 
a  fraudulent  ufe  made  of  it.  237 

After  a  writ  has  once  i/Tued  here  it  is  de 
0fich,  and  this  court  has  nothing  fur- 
ther to  do  in  it.  237 


CStft  Of  ibclxt  iFacfai. 

Upon  a  Scire  facias  taken  out  on  a  judg- 
ment, a  defendant  fhall  inM  only  on 
what  he  might  have  done  at  the  hear- 
ing of  the  original  caufc.  468 

The  rule  in  equity  is  the  fame,  with  this 
difference  only,  that  if  any  thing  new 
has  happened  iince  the  hearing,  the 
defendant  may   avail  himfelf  of  it. 

468 


IPoonget  Cl^t^.    See  t9o|t(o«l4 

By  articles  on  the  marriage  of  the  plain- 
tiff's  father  and  motl^,  her  grand* 
father  was  to  pay  to  a  truflee  1000  /• 
and  to  fecure  to  him  300/.  on  bond, 
to  be  laid  out  in  the  p'Urchafe  of  Souths 
fea  annuities,  in  trufl,  after  Ae  death 
of  the  furvivor  of  hufband  and  wife» 
if  they  have  a  fbn,  or  one  or  moreyntng* 
er  children,  fins  or  daughters,  to  pay 
the  principal  fums  to  fuch  younger  chil- 
dren, if  but  one,  and  if  more  than  one, 
equally  to  be  divided  between  them ; 
and  F.F.  the  filler  of  the  plaintiff's 
grandfather,  by  indentures  of  leafe 
and  releafc,  dated  the  fame  day  with 
the  articles,  conveyed  two  freehold 
houfcs  to  the  ufe  of  herfelf  for  life,  to 
the  plaintiff's  mother  for  life,  then  to 
her  younger  child  or  children  in  tail  ge^ 
neral,  remainder  to  the  mother  in  tail  i 
the  father  and  mother  are  dead,  and 
left  the  plaintiff,  their  daughter  and 
eldeft  child,  and  alfo  a  fon ;  a  bill 
was  brought  by  the  daughter,  to  have 
a  maintenance  out  of  the  looo/.  and 
300  /.  and  the  rents  of  the  freehold . 
houfes,  and  to  have  both  transferred 
to  her  when  flie  comes  of  age;  the 
queftion  was,  whether  the  plaintiff,  as 
fhe  is  the  eldeft  child  of  the  marriage, 
can  take.  Page  ^s^ 

Lord  Hard*wicie  held,  the  plaintiff  was 
intitled  to  the  1000/.  and  300/.  and 
the  two  freehold  houfes,  under  a  truft 
in  marriage  articles ;  for  an  elder 
daughter,  where  there  is  a  fon,  is  ac- 
counted a  younger  child.  456 

In  an  ejeftment,  die  plaintiff  could  not 
have  recovered  j  for  being  the  eldeft, 
fhe  would  not  at  law  be  conftrued  a 
younger  child ;  but  in  this  court,  ts 
the  articles  are  executory,  they  maft 
be  carried  into  execution,  ^reeable  to 
the  intention  of  the  parties*  457 
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